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A&iBAHA-a  Miner)  U;  (1  Staw.)  18;  (2  Stew.)  19,  aO;  (S  Stew.)  ao,  21; 

(1  Stow,  k,  P.)  21;  (1, 2, 3  Stew,  ft  P.)  23;  (4, 5  Stew,  ft  P.)  24;  (5  Stow. 

ft  P.,  and  1  Portor)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  (4, 6, 6  Porter) 

aO;  (6,  7  Porter)  81;  («,  9  Porter)  33;  (1)  34,  35;  (2,  8)  36;  (3,  4)  37; 

(4,  S)  39;  (6.  7)  41;  (7,  8)  42;  (9,  10)  44;  (11.  12)  46;  (13,  14.  16)  48; 

(15, 1(S)  SO;  (17»  18)  82;  (18, 19)  54;  (20^  21)  56;  (22, 23)  68;  (24, 25)  60; 

(26,  27)  62;  (IS,  16)  63;  (28,  29)  6& 
AKAVi48-m,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 

44^  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12.  13)  56;  (13, 

14)  58;  (14,  15)  60;  (17,  18)  65. 
(UuioBinA— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65. 
OmraoncoT— (Eirby,  and  1,  2  Root)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35; 

(14)  36;  (16)  38, 39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65. 
Dbl&wabb— (1  Harr.)  28,  25,  26, 27;  (2  Harr.)  29,  30,  31,  33;  (4  Harr.) 

42,  44;  (5  Hm¥.)  48»  60;  (I  Hoost)  6a 
fumWA—il)  44, 46;  (2)  48^  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65. 
CtoOBaiA— (1 T.  U.  P.  Chariton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (6, 7)  50;  (8, 0) 

52;  (9, 10)  54;  (U,  12)  56;  (12, 13, 14)  58;  (15^  16)  60;  (17. 18, 19)  63; 

(19,  20)  65. 
lUJamu^Brmm)  2;  (1  Soam.)  25,  26,  27,  28^  29,  30;  82,  33;  (2  Seam.) 

33,  35;  (3  Scam.)  36;  (3,  4  Soam«)  38;  (4  Soam.)  39;  (1  OUm.)  41; 

(2Qnm.)43;  (8aibB.)44;  (40llm.)46;  (5ailm.)48,50;  (11)50;  (11, 

18)52;  (12;  13)  54;  (1S|14)56;  (14,16)58;  (15)60;  (16)61;  (16,17)63; 

(17, 18)  65. 
I888AMA-(1  BtookL)  12^ (2Blaekl)  18, 20^  21;  3 Blaokf.  25, 26;  (4  Blackf.) 

28^  29.  30^  32}  (5  Blaokt)  32,  33^  35,  36}  (6  Blackf.)  36^  38,  39; 

• 
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(7  BlMkf . )  39«  41, 43;  (8  Bkokf . )  44^  46;  (1 )  48,  SO;  (2)  58;  (2, 8)  54| 
(3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7.  8)  65. 

Iowa— (Morris)  39,  41,  43;  (1  O.  Greene)  46,  48,  50;  (2  O.  Greene)  52; 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  65;  (3,  4)  6& 

KiMTUOKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Utt.  Sel.  Gas.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  Utt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  5 
Utt,)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (I,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Moo.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12 B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (5, 6,  7  Mart)  12;  (8,  9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart.,  N.  S.)  18;  (8  Mart.,  N.  S.)  19. 
20;  (1, 2)  20;  (2,  3)  22;  (3.  4)  23;  (5,  6)  25;  (6, 7)  26;  (8)  28;  (9,  10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  U, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66. 

Mains— (1  GreenL)  10;  (2  GreenL)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (3,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  5*4;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66. 

MAfiTLAin>— (1, 2, 3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
5,6;  (4H.  &J.)7;  (5H.&J.)9;  (6H.&J.)14;  (7H.&J.)16;  (1  BL 
Ch.)  17, 18;  (1  H.  9l  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  BL  Ch.,  and  2, 3  G. 
ft  J.)  20;  (3  BL  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25;  (6,  7  G.  &  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (0  G.  &  J.)  31; 
(10  G.  &  J.)  32;  (11  G.  &  J.)  33,  35,  37;  (12  G.  &  J.)  38;  (1  Gill)  39; 
(2  GUI)  41;  (3  GUI)  43;  (4  GiU)  45;  (5,  6  GiU)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  63;  (9)  66. 

MASSAOHUSBTTft— (Quincy)  1;  (I)  2;  (2,  3,  4)  3;  (5,*6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11, 12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  ^5,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  5 
Met)  38;  (5, 6,  7  Met  39;  (7,  8  Met)  41;  (9,  10  Met)  43;  (11, 12  Met.) 
45;  (12, 13  Met)  46;  (1,2  Cosh.) 48;  (3, 4  Cosh.)  50;  (5  Gosh.)  51;  (5,6 
Cush.)52;  (6Cnsh.)53;  (7, 8 Gush.) 54;  (9Cnsh.)55,57;  (10Cash.)57| 
(11,  12  Cosh.)  59;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64;  (5,  6,  7 
GTay)6& 
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Bong.)  40^  41,  (2  Dong.)  41^  48^  «Tt  (i)  4i^  n,  Ml  (1)  Sil 
9T;  AS)89;  (3)61;  (3)e4;  (4)66L 

MmrnovA— (1)95;  61;  66. 

ManasiPPi— (Walker)  12;  (1  How.)  26^  28^  29. 81;  (2  How.)  32;  (S,  4  How.) 
34;  (4. 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1 8.  ft  M.) 
40;  (2.  3  &  ft  M.)  41;  (4,  5  8.  ft  M.)  43;  (5,  6,  7  &  ft  H.)  45;  (8»  0  & 
ft  M.)  47;  (9, 10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12, 13  &  ft  M.)  51;  (13, 
14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  99;  (27,  28)  61;  (28. 
29, 30)  64;  (31,  32)  66. 

MnBOVBi— (I)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (5)  31,  32; 
(8)  34,  35;  (7)  37,  38;  (8)  40.  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11, 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15, 18,  17)  57,  (17.  18,  19)  59, 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66. 

Rvw  HAXP9HIRS— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (8)  23,  25,  26, 
17)  26,  28;  (8)  28,  29, 31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13) 38; 
(13,  14)  40;  (15, 16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
(21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57,  (26,  27,  28)  59;  (28, 
29)  61;  (30,  31,  32)  64;  (33,  34)  66. 

Hiw  Jkbsxt— (Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  Soath.)  8; 
(1  Halst )  10;  (2  Halrt.)  11;  (3  Hakt.)  14;  (4  Halst.)  17;  (5  HaUt.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  HaUt.)  21;  (1  Or.,  1  Sax.,  7  Halat.)  22; 
(1  Sax.,  1  Or.) 23;  (1, 20r.)  25;  (2  Or.)  27;  (3 Or.)  23,  29;  (2  Or.  Ch.) 
29;  (1  Harr.,  3  Or.  Ch.)  31;  (1  Harr.,  1  Or.  Ch.)  32;  (2  Harr.,  1  Or.  (^i.) 
84;  (1  Or.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Or.  Ch.,  1  Spenoer,  3  ft 
4  Harr.)  38;  (1  Spenoer,  3  Or.  Ch.)  40;  (3 Or.  Ch.)  41;  (1  Spenoer,  3  Or. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  45;  (1  Zab.,  2  HaUt 
Ch.)  47;  (2  Zab.,  3  Halst  C^h.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61; 
(4  Zab.,  1  Dntch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66. 

Hiw  York— (1,  2  Johns.  Ou.)  1;  (3  Johns.  Cas.,  1,  2  Oai.  Cas.,  1,  2,  3  Cai.) 
2;  (1, 2,  3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9, 10, 11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
C;h.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  (}h.,  and  2  Cow.)  14;  (3,  4, 
6  Cow.)  15;  (6 Cow.)  16;  (7(>>w.)  17;  (8, 9 Cow.)  18;  (1  Fid.,  1, 2  Wend.) 
19;  (2, 3  Wend.)  20;  (2 Pai.,  4, 5,  6  Wend.)  21;  (2, 3  P^.,  6,  7,  8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pal.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (5  PaL,  13,  14  Wend.)  28;  (6  Pai.)  29, 
(15,  IG  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  26 
Wend.,  1,  2  Hill,  9  Pai.)  37;  (9  PftL,  2,  3  Hill)  38;  (10  PaL,  4,  5,  6  Hill) 
40;  (6  Hill)  41;  (7  HUl,  10,  11  Pal)  42;  (1,  2  Denio,  11  PaL,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  ff,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12)  62;  (12,  13)  64. 

North  Caboldia— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Mnrph.)  3,  4;  (2  Mnrph.)  5;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Marph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (I  Dev.)  17, 
(2Dey.)18,  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq.,  1  D.  ft  B.,  1  D.  ft  R  Eq.)  27;  (1, 2 
a  ft  B.,  1  D.  ft  B.  £q«)  28,  30;  (1  D.  ft  B.  Eq.,  2  D.  ft  B.)  31;  (3,  4  D. 


U  SCHIDULK. 

(1  Irod.  Eq.)  36;  (2  Ired.)  37;  (2,  3  iMd.,  2  IrwL  Eq.)a8;  (S,  4Irad.) 
%  8  Ired.  Eq. )  40;  (4, 5  Ired.,  3  Ired.  Eq.)  42;  (6»  6  Ind., 3, 4  Ind.  Mt^ 
44;  (6, 7 Ind.,  4 Ind. Ch.) 46;  (7,8Ind.,4,  6  If6d.,Eq.)47;(8,9lMd^ 
6  Ind.  Eq.)  49;  (0,  10,  11  Ind.,  6  Ind.  Eq.)  51;  (11  Ired.,  7  Irad.  Eq.) 
63;  (12, 13  Ind.,  8  Ind.  Eq.)  65;  (13  Ind.,  8  Ind.  Eq.,  BiuboeL.^  Boa- 
bee  Eq.)  67;  (Baabee  L.,  1  J<me«  L.,  Baebee  Eq.,  1  Jooea  Eq.)  69;  (1,  2 
J<»eB  L.,  1,  2  Jones  Eq.)  62;  (2  Joaee  Eq.,  2,  3  Jonei  U)  64 

Ohio-(1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  26,  27;  (7)  28,  30; 
(8) »,  82;  (9)  84;  (10)  86;  (II)  37,  88;  (12)  40;  (13)  42;  (14,  16)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  68;  (20)  65;  (1,  2  Ohio  St.)  69;  (3,  4 
Ohio  St.)  62;  (4,  6  Ohio  St)  64 

Orioox-~<I)  62 

PiKKSTLTANiA^l  Add.,  1,  2,  3  DalL,  1,  2  Te»tet)  1;  (1  Bin.,  3, 4  Teatoe) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5, 6  Bin.)  6;  (1, 2  S.  &  R.)  7;  (3, 4  S.  &  R.)  8; 
(6^  6  S.  &  R.)  9;  (7  8.  &B.)  10;  (8,  0  S.  &  R.)  11;  (10  S.  &  R.)  13;  (11; 
12  S.  &R.)  14;  (13  a  &R.)  16;  (14,  15,  16  8.  &R.)  16;  (17  S.  &  R.)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  &  W.)  21;  (3  Rawle,  2,  3 
P.  &  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(5  Rawle,  4  Watts)  28;  (1  Whart.)  29;  (1, 2  Whart,  6  Watts)  30;  (6  Watts, 

3  Whart.)  81;  (7  Watts)  32;  (4  Whart)  33;  (8,  9  Watts,  4^  5  Whart) 
84;  (9,  10  Watts,  6  Whart.)  36;  (6  Whart,  1,  2,  3  W.  &  &)  37;  (3  W. 
ft  8.)  38;  (3,  4,  5  W.  &  S.)  39;  (5,  6  W.  ft  8.)  40;  (7,  8,  0  W.  ft  8.)  42; 
(1,  2  Pa.  St)  44;  (2,  3, 4, 6)  45;  (5.  6, 7)  47;  (7,  8, 9,  10)  49;  (10. 11,  12) 
51;  (13,  14,  16)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20,  21)  59;  (22)  60; 
(22,  23,  24)  62;  (24,  25)  64. 

Rbodb  I8LAK]>H1)  19,  86,  61,  63;  (2)  65,  67,  60;  (3)  62. 

BoiTTH  Gakolina-- (1,  2  Bay,  1  Desaa.  Eq.)  1;  2  Desan.  Eq.,  1  Brer.)  2; 
(2  Bnv.)  3;  (3  Desau.  Eq.,  2  Bnv.)  4;  (3  Deean.  Eq.,  3  BnT.)  6; 
(4  Desau.  Eq.,  3  Bnv.)  6;  (1  N.  ft  M.)  9;  (1  N.  ft  M.,  1  McC.)  10;  (1.  2 
MiU)  12;  (2  McG.)  13;  (1  Harp.  Eq.)  14;  (3  McC.)  15;  (1,  2  MeO.  Ch.) 
16;  (4  McG.)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2  BaL,  1  Bai.  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  24;  (1  HUI,  1  Hill  Ch.) 
26;  (2  Hill,  1,  2  Hill  Ch.)  27;  (2  Hill  Ch.)  29;  (3  HiU,  1  Riley,  1  RUey 
Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves)  84;  (MoM.)  36; 
(I  MoM.  Eq.,  2  McM.)37;  (2  MoM.,  1  Spears  Eq.)  39;  (1  Spears,  1  Spean 
Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spean)  42;  (1,  2  Rich.,  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Stnb.)  47; 
(2,  SStrob.,  2Strob.  Eq.)  49;  (3,  4  Strob.,  3  Stnb.  Eq.)  51;  (4,  5  Strob., 

4  Bieh.,  4 Strob.  Eq.)  53;  (3, 4  Rich.  Eq.,  4, 5,  6  Rich.)  65;  (4  Rich.  Eq., 

5  Rich.)  67;  (6, 6  Rich.  Eq.,  6  Rich.)  60;  (6, 7  Rich.  Eq.,  7,  8  Rich.)  62; 
(7,  8  Rich.  Eq.,  8.  9  Rich.  L.)  64. 

TBzmsscm— (1  Overt)  3;  (1  Cooke,  2  Overt)  5;  (3,  4,  6  Hay.)  9;  (Peek)  14; 

(M.  ft  Y.)  17;  (1, 2, 3  Yerg.)  24;  (4, 6  Yerg.)  26;  (6, 7  Yerg.)  27;  (8  Yerg.) 

29;  (9,  10  Yerg.)  30;   (10  Yerg.)  31;  (1  Meigs)  33;   (1  Humph.)  34; 

(2  Humph.)  86,  37;  (3  Humph.)  39;  (4  Humph.)  40;   (5  Humph.)  42; 

(6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  49; 

(9,  10  Humph.)  61;  (10,  11  Humph.)  53;  (1  Swan) 56,  57;  (2  Swan)  68| 

(1  Sneed)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  65. 
IlIAiMl)  *6;  (2)  47;  (3)  49;  (4,  5)  61;  (5, 6)  55;  (6)  56;  (7,  8,  9)  58;  (9. 10| 

11)  60;  (11,  12,  13)  62;  (13,  14,  15)  66. 


SCHKDUIX  IS 

V^BMQn-(l  H.  adp.,  1  D.  Caap.)  l;  (1,  2  1>ler)  2;  (1  D.  GUp.)  6^  U; 

(1  AOl,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  10;  (2)  19,21;  (3)81,  23;  (4> 

23^  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)81;  (10)  38;  (11)34;  (12)36; 

(13)  87;  (U)  89;  (15)  40;  (16,  17)  42;  (17.  18)  44;  (18,  10)  46;  (1»)  47; 

(20)  49;  (20,  21)  SO;  (21,  22)  52;  (22.  23)  54;  (23)  56;  (24.  26)  58;  (25, 

26)  60;  (26,  27)  62;  (27.  28)  65. 
VmannA^l  JeiL,  1.  2  Wftih..  1.  2  Qdl)  1;  (3.  4.  5  CUl)  2;  (1.  2  H.  &  M.. 

6  GUI)  3;  (4  H.  &  M..  1  Mnnf.)  4;  (1  Ta.  Cba.,  2, 3  Munf.)  5;  (4  Manf.) 

6;  (5  Muni.)  7;  (6  Manf.)  8;  (1  Gilm.)  9;  (1  Raad.)  10;  (2  Rand.)  14; 

(3»  4  Band.)  15;  (5  Band.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  21; 

(3  Leigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 

(7  Leigh)  30;  (8  Leigh)  31;  (0  Let^)  33;  (10  Leigh)  34;  (11  Leigh)  36; 

(11. 12  Leigh)  37;  (1  Bob.)  39,  40;  (2  Bob.)  40;  (1  Oratt )  42;  (2  Qratt.) 

4«;  (3  Oratt)  46;  (4  Gratt)  47;  (4,  5  Ofatt)  50;  (5,  6  Qntt.)  52| 

(7  Oxatt)  54;  (7.  8  Qratt.)  56;  (9  Oratt)  58;  (9, 10  Oratt)  60;  (11 

Gratt)  62;  (12  Gratt)  65. 
ITiMXunor-Hl  Pin.)  89,  40,  42,  44;  (2  FSa.,  1  Ckaad.)  52|  (1^  3  Ptk,  %  3 

Cbaad.)  54;  (3  Pin.)  56;  (1,  2)  60}  (3)  62;  (4)  68L 
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Lord  Walpole  y.  Lord  Cholmon- 

deley 776 

Lord  Walpole  y.  Lord  Orford. ... 

776,785,788 

Lorillard  v.  Monroe 256,  442 

Loring   y.    Mannfaeturers'   Ina. 

Co 418 

Louisville  &  NashyUle  R.  R.  Go. 

y.  Thompson 153 

Love  y.  Burns 96 

Love  y.  Moynehan 143 

Lovett  y.  Foster 250 

Lovejoy  y.  Jones 757,  768 

Low  y.  Governor  Towne 676,  677 

Lowe  y.  Peers Ill 

Lowell  y.  Reding 444 

Lowry  y.  Erwin 289 

Luce  v.  Dorohester  etc  Ins.  Co. . 

245,246,  Sai 

Lucy  y.  Bundy 369,  472 

Luckett  y.  West 326 

Lucketts  y.  Towntend 473,  768 

Ludlow  y.  Johnson 61«  60 

Lund  y.  Inhabitants  of  l^ngs- 

borough 466,  467 

Lung  Chung  v.  Northern  Pac. 

RVCo 122 

Luning  y.  State 237,  239 

Lush  v.  McDaniel 239 

Lygo  v.  Newbold 407 

Lyman  y.  SUte  etc.  Ins.  Co  .246,  384 

Lynch  v.  Baxter 588 

Ljrnch  v.  Mayer 441 

Lynch  y.  Nurdin 

406,  669,  672,  673,  626 

Lynd  y.  Picket 718 

Lynde  v.  Rowe 426 

Lyon  v.  Hunt 533 

Lyonv.  King 722,786 

Lyon  y.  Strong 291 

Lyon  y.  Vanatta 70^  187 


Cases  Cheix 


633 

Mftoomber  ▼.  Godfrey 440 

Macon  etc  K  R.  Go.  t.  Johnson.  243 

Maddox  ▼.  Bowe 784,  787,  790 

Matligan  V.  MoOarthy 425 

Madison  T.  Boas 440,441 

Magdalen  College  Oase 724 

Magnire  V.  Riggin 670 

Maguire  v.  Smock 611 

Mabanr.  Brown • 455 

Maine  v.  People 90 

Malinckzodt  ▼.  Jeflbraon  FixeL». 

Co 6d4 

Malone  ▼.  Stewart 82 

Maloney  y.  Piper 353 

Many.  Shiefner 755,758 

Manes  T.  Doiant 533 

Mahattan  eta  B.  B.  Go.  t.  Stew- 
art  243 

Manke  v.  People 229 

Mann  T.  Chandler 388,389 

Mann  v.  Mann 631,636 

Manning  ▼.  Johnson 421 

Manning  ▼.  Lowell 441 

Manning  ▼.  Wells 751 

ManvmeT.  Gay 281 

Iklarbury  T.  Madison 677 

Marcyr.  Barnes 241 

Marcyv.  Stone 478 

Marion  Coon^  ▼.  Moffett 638 

Marklaad  V.  Cnunp 670 

Marqnls    Townsbend   t.    Stan- 
groom 708 

Marshall  ▼.  Baltimore  k  Ohio  B. 

B.Co 121,507 

Marshall  ▼.  Colombia  Ins.  Co. . .  229 

Marshall  v.  Haney 96 

Marshall  y.  Hopkins 635 

Marshall  y.  Minter 552 

Maraton  y.  Hobbs 113,669 

Marston  y.  Jennsss 353 

Martin,  Ex  parte 153 

Martin  y.  Atkinson 405 

Martin  y.  Baker 664 

Martin  y.  Brooklyn 436 

Martin  y.  State 617 

Martin  y.  Taylor •  111 

Martin  y.  Wade 610 

Martin  y.  Wright 785 

Martinsyille  y.  Shirkry 439 

Mason  y.  Caldwell 376 

Mascm  y.  Phelps , 233 

Mason  y.  Thompson 748,  751 

Mason  y.  Wash 477 

Msssengell  y.  Shadden. 718 

Massey  y.  Goyder 651 

MasBone  y.  KoUe 234 

Masterton  y.  Mayor  of  Brooklyn.  219 

Mateer  y.  Brown 752 

Mather  y.  Hood 60 

Mattfloon  y.  K.  Y.  ele.  B.  B.  Co. 

, •....••..... •♦235^  287 

Maxim  y.  Morse. 736 

Maxwell  y.  Harrison 217,  239 

Am.  Daa  ▼<»•.  IiXT(-4 


Maynr.  Gentey 718 

Mayy.  State 240 

Mayhew  y.  Dayiik 06^   61 

Mayhew  y.  Snlliyan  Minbg  Co..  245 

Mayer  y.  Schleichter 143 

Maynardy.  Wright 635 

Mayo  y.  Bostonft Maine B.  B. .  410 

Mayo  y.  Springfield 439 

Mayor  y.  fiailey 441 

Mayor  of  Colchester  y.  Bkooke. .  568 
Mayor  etc.  of  Colchester  y.  Law- 
ton 489 

Mayor  of  Helena  y.  Thompson  . .  440 
Mayor  etc.  of  N.  Y.  y.  Baikrir . . .  572 
Mayor  of  Philadelphia  y.  Kan- 

dolph. 438k  44a 

Mayor  etc  y.  Bandolph 436,  440 

Mayory.  Sheffield 487 

McAffee  y.  Kennedy 185 

McAllister  y.  Bntterfield. 636 

McAllister  y.  State. 238 

McAoley,  Succession  of. 635 

McBratuey  v.  Chandler. 507,  508 

McCabey.  Bellows 460,470 

McCabey.  Swap 409,470 

McCaUy.  Brock 718 

McCarthy  y.  Portland 285 

McCarthy  y.  Synenas 435 

McClurey.  Red  Wing 436^439 

McClars  y.  McClnrs 788 

McComb  y.  Dayis 758 

McCombie  y.  Dayies 273,  755 

McCrady  y.  Brisbane 664,  670 

McCrea  y.  Pnrmont. 399,  549 

McCrUlis  y.  Wilson 270 

McCaney.  Belt 656 

McDaniels  y.  Robinson 751 

McDemMd  y.  McCastlaad 513 

McDonald  y.  Hodge 278 

McDonald  y.  Magrader 654,  656 

McDougall  y.  Claridge.« 483 

McDowell  y.  Goldsmith 183 

McDowell  y.  Langdon 621 

McElderry  y.  FUmna^an 315 

McBlroy  y.  Eaw  Claire  Lnmber 

Co 718 

McFarhmd  y.  Farmer. 758 

McFkrkndy.  Stone 68 

McGee  y.  Anderson 728 

McGill  y.  Bomett 512 

McGill  y.  GrifBn 76 

McGowin  y.  Bemington 501 

McGray  y.  City  of  Lafayette. .. .  608 

McGregor  y.  Ball 758 

McGregor  y.  Boyle 436,  439 

McGregor  y.  Thwaites. 482 

McGuirey.  Giant 648,  649,  650 

MoGnire  y.  State 622 

McLitire  y.  Cagley 116 

Mclyer  y.  Homble 265 

McKechnie  y.  Vanghan. 637 

McKee  y.  Brandon. 114 

McKee  y.  Cheney •  607 

McKsUip  y.  MoBhonny S16 


84 


Cases  Ctted. 


ICoKenzie  T.  Kittor 717 

McLaaghlin  T.  Nash 425 

MoLean  ▼.  Hngarin 58 

McLean  ▼.  State 239 

MoMahan  y.  MoMahan 588 

McMaagh  T.  Barke 648 

McMicbael  v.  McDennott 290 

MoMallen  ▼.  Mayo 05 

McMallen  ▼.  Watt 649 

McMurtry  ▼.  TaUle 120 

McNaghten'a  Caae 238 

MoNairyv.  BeU 76 

MoNiohol  V.  U.   S.   Mercantile 

Rep.Ag 122 

McP&eraonT.Canli£58, 61,63,66, 137 
McQueen  ▼.  Middleton  Mfg.  Co. 

119,  121,  122 

MoTaviflh  ▼.  Carroll 490 

MoWilUe  y.  Kirkpatriok 739 

Mead  y.  York 745 

Meadows  y.  Meadowa 549 

Mearea  y.  Commiflaionen.436, 437, 438 

Meaaon  y.  Philipa 278 

Meoklemy.  Blake 670 

Meguire  y.  Corwine 509 

Melendy  y.  Spaolding 238 

MeUish  y.  Mellish 634, 635^  636 

MellUh  y.  Bawdon 476 

Memphis  y.  Lasser 436 

Memphis  A(  C.  R.  R.  Co.  y.  Orr.  574 
Memphis  A(  C.  R.  R.  Co.  y.  Whit- 
field  575 

Menard  y.  Scudder 115 

Merchants'   Mfg.  Co.    y.  Grand 

TronkR'yCo 121 

Merchants' l^at.  Bank  y.  Weeks.  376 

Meredith  y.  Andres 479 

Merriam  y.  Bayley 739 

Merriam  y.  Hartford  etc.  R.  R. 

Co 431 

Merriam  y.  Mitchell 717 

Merrick  y.  Bernard 326 

Merrifield  y.  Worcester 

435,436,437,442 

Merritt  y.  Oaghem 746,  751 

Merritt  y.  Johnson 269 

Merritt  y.  Morse 523 

Merritt  y.  Scott 208 

Merriweather  y.  Bank  of  Ham- 
burg   119 

Mersey  Dock  Cases 437,  439 

Messely.  Lyoneto,R.R,Co....  410 

Messer  y.  Reglnnitter 242 

Metcalf  V.  Hess 751,  745 

Middlebrooks  y.  Springfield  Ins. 

Co. 122 

Miles  y.  Dyer 635 

Miles  y.  liOomis. 240 

Miller  y.  Brinkerhoff 135 

MiUer  y.  Hehn 611 

Miller  y.  Hughes 490 

Millery.Kerr 848 

Miller  y.  Martin 166,627 

Milkr  y.  Farish. TVi  138,  346 


MiUery.  Roberta 518 

Millery.  Trayers 638 

MiUer  y.  Trustees  eto 611 

Mills  y.  Barney 717 

Mills  y.  Brooklyn.  .435, 436,  440,  441 

MilUy.  Catlin 707 

Mills  y.  Commonwealth. .  .82,  83,    89 

MUIsy.  Martin 135 

MilUy.MilU 507 

Milwaukee  eto.  Co.  y.  Kellogg . .  230 

Minckey.  Skinner 242 

Miner  y.  Phmnix  Ins,  Co 380 

Minor  y.  Edwards 315 

Mississippi  Cent.  R.  R.  Co.  y. 

Mason 574 

Mississippi  Cent.  R.  R.  Co.  y. 

Miller 574 

Mitchell  y.  Commonwealth 82 

Mitchell  y.  Mayor 651 

Mitchell  y.  Rome 438,717 

Mitchell  y.  State 235 

Mitchell  y.  Vance 511,  6o9,  660 

Mitchell  y.  Warner 665 

Moale  y.  Mayor  etc.  of  Baltimore  153 

Mogarity  y.  Wilmington. 441 

Mohawk  Bank  y.  Broderick 477 

Mohrv.  Tulip 421 

Monongahela  Water  Co.  y.  Stew- 

artson 239 

Montague  y.  Richardson 729 

Montgomery  y.  Qilmer 245 

Montgomery  y.  State 91 

Moody  y.  Rowell 240,  24 1 

Moody  y.  State 89 

Moody  y.  Ward 367 

Mosers  y.  Allen... 96 

Moor  y.  Veazie 305 

Moore  y.  Central  R.  R 409 

Moore  y.  Fox 722 

Moore  y.  Merrill 670 

Moore  y.  Sanbome 165,  305 

Moore  y.  United  SUtes 241 

Moore  y.  Westeryelt 244 

Moorhouse  y.  Colyin 776,  788 

Mootry  y.  Donbury 440 

Mores  y.  Conham 754,  758 

Momn  y.  Morgan 636 

Morley  y.  Abton 495 

M.  &  O.  R.  R.  Co.  y.  Hudson. . .  574 

Morris  y.  Barkley • 138 

Morris  y.  McCulloch 510 

Morrow  y.  Weed 70 

Morse  y.  Crawford • 239 

Morton  y.  Jackson 277 

Moses  y.  Norton 546 

Mosley  y.  Massey 635,  637 

Mossy.  Liyingston 387 

Moulin  y.  Ins.  Co 121,  122 

Moulton  y.  McOwen.. 245 

Moulton  y.  Smith ••  296 

Moulton  y.  Witherell 274 

Mount  y.  Harris • 473 

Mount  Morris  Sqnare,  MaMar  of. 

56.61 


Casks  Citeik 


U 


Wmryr.Chmm 233 

MottT.Cbrk 148 

Hott  Y.  Hndaon  R.  B.  Co 243 

Move  T.  Hflodenon 240 

Moldowiiey  ▼.  Illiiioit  B.  R.  Co. 

229,243 

Mnldmgb'a  Hill  eto.  Co.  t.  ICm- 

pin... 230^  237 

Mvldrow  ▼.  NoRli 219 

Mvllick  T.  BadakiMen 476 

Malrey  r.  Shawmot  eto.  Int.  Coi  413 
Mnby  t.  Mohawk  Valky  Ina^  Ox  245 

MnnoeyY.  Toest 70 

Mondorff  ▼.  Kilboorn 

784.787,788,789 

MoniiT.  PitUbnxgh 436 

Unnroe  y.  Lake 478 

HniMon  ▼.  SyfmcnM,  O.  ft  C  R. 

Co 614 

Marphy  y.  AdAnia 274 

llarphy  y.  Doum 410 

Marphy  Y.  Engliab 610 

llarphy  y.  Hagerman 241 

Marphy  Y.  Marphy 208 

Muskett  Y.  Dmoimond 66 

MyerY.Cole 376 

MyerY.  Hobba 650 

MyeriY.  Dorr 121 

Myen  y.  Malcolm 718,799 

Najac  V.  Boaton  k  Lowell  B.  B. 

Co 430 

Napier  y.  Bolwinkle 649,  651 

Nash  Y.  Uarriogton 477 

Naah  v.  Mother 758 

Naah  y.  Skinner 654 

NathTiUe  etc  R.  B.  y.  Peacock.  661 
Nat.  Bank  of  Commerce  y.  Han- 

tington 121 

Nat.  Cond.  Milk  Co.  y.  Brande- 

buigh 121 

Naoghton  y.  Sttgg.  229 

NealY.  Gibwm 786,786 

Nebraska  City  y.  Lampkin 438 

Needham  y.  Smith 785,  787,  789 

Nebon  y.  BoYnton 646 

NeUon  y.  Jobnaon 240 

Nettleton  Y.  Gridley 96 

Neostadt  Y.  HalL 614 

Nevint  y.  Peoria. 435 

New  Albany  k  Salem  B.  B.  Co. 

Y.  Grooma 120 

Newbold  Y.  Wright 326 

Newbnrgb  y.  Newborgh.  €32, 633,  636 
Newby  y.  Colt't  Pkt.  F.  A.  Co. . 

119,  120,121 

Newell  Y.  Great  Western  B'y  Co. 

119,  122 

New  England  etc  y.  LoycII 244 

New  Haven  Steamboat  etc  Co, 

Y.  VanderbUt 669 

New  Hope  D.  B.  Co.  y.  Perry. . .  61 
New   Ipawioh    Factory  y.    Bat- 

ehtlder 223 


NewnuiriKT.  LiYtcpool  •Ic  laa. 

Co 

New  Oritaoa  etc  Cc  t.  Allbrit- 

ton 234,674 

New  Orieaiit  etc  B.  B.  Co.  y. 

Field 674 

New  Orieant  etc  B,  B.  Cc  y. 

Hartt 676 

Newport  etc  Bridge  CcT.Footc  438 

Newaom  Y.  Adamt 233 

Newaoaie  Y.  Bowyer 140 

New  Soath  Meetuighoote  in  Bot- 

ton,Lire 601 

Newton  Y.  Cook 468 

Nichol  Y.  Thomat 421 

Nicholatv.  Chamberlaia. 224 

Nichola  y.  aty  of  Bridgeport. . .  153 

Nichols  Y.  FhMman 114 

Nichols  Y.  Loot 223 

Nichols  Y.  Madflttt 610 

Nichols  V.  Bagnet 613 

Nichols  V.  Valaitine 294 

NilesY.  Patch 874 

Nims  Y.Troy 430 

Noble  Y.  Botworth 707 

Noble  Y.  St.  Albant 442 

Noel  Y.Drake 610 

Noonan  Y.  Albany 442 

Noonan  Y.  State 237 

Norman  y.  Cole. . ; 612 

Norris  V.  Androscoggin  B.  B.  Cc  674 

Norris  Y.  Badger 719 

Norris  Y.  Slaaghter 66 

Norton  Y.  Doherty 290 

Norton  Y.  Preston 783 

Norton  V.  Savage 95 

Northern  Bank  v.  Baford 240 

North  Miaaoari  etc  Co.  y.  Akers.  244 
North  Vernon  v.  Voegler . . .  .439,  442 

Northrop  v.  Jackson 644 

Norway  Plains  Cc  v.  Boston  k 

MaineBB. 429 

Noyes  Y.  Batler 69 

Nann's  Trasts,  la  re 637 

NattY.Natt 634 

Natting  v.  Connectieat  Biver  B. 

B.  Co 428 

Nyoe'sBrtate 601 

N.  Y.  Firemen  Ins.  Cc  v.  Ben- 
QQ^^ ,,^^ 444 

N.  Y.  Ltfelui^'Cc  V.FiMk!!!.  413 

Oakos  Y.  Moore 96,  273,  274 

O'Brien  y.  City  of  St.  PaaL 648 

O'Brien  v.  Shaw's  Flat 121 

O'Connell  V.  Lewiston 284 

O'Conner  v.  Vamey 522 

Ogden  Y.  Lathrop 758 

Ocden  v.  Paraona 244 

Ollara  v.  Carpenter 614 

Ohio  L.l.kT,  Co.  Y.  Merchants' 

etc.  Co 513,  517 

Ohio  &  Miss.  B.  B.  Co.  v.  Wheeler  121 
Oliver  f .  Woodman 271 


II 


•9o 


Cases  Cmsix 


VAOB 

'Olmsted  T.  Gere 296 

Olmate^d  V.  Nikt 741 

O'Neill  T.  OapeUe 704 

OrcuttT.Kittery Point  BridgeCo.  285 

Orinorod  Y.  Deanuan 509,  513 

Ormond  v.  Anderson 999 

Ormsby  v.  Ihmsen 242 

•Orr  V.  ChurcsiiiU 75 

•Ortv.  Fowler 341 

'Oseanyan  y.  Arms  Go 511 

Outram  v.  Morewood 521 

Owen  V.  Hyde 459,  711 

Owinga's  Oaee 267 

Oxford  Iron  Co.  v.  Spnidley  ....  120 

IFabckard  ▼.  OH^of  New  Bedford.  718 

iPaddelford  ▼.  Paddelford 710 

t^ige  V.  Parker. 232,  718 

T&iiieT.  Mooreland. 66, 67,  190 

Pidmer  v.  Andover 465,  466,  761 

Palmer  ▼.  Dongfaerty 490 

PalmerT.  Flesbeea 649,650 

yPklmer  V.  Merrill 413 

-"Palmer  v.  Oakley 137 

•  Amtxm  ▼.  UoUand 648,  649 

Paris  etc.  It.  R.  ▼.  Henderson...  717 

■  Parish  T.  Stone 742,  743 

Ptokv.  Bates 113 

Park  V.  Johnson 405 

Parke  ▼.  Commonwealth  Ins.  Co.  120 

Parker  v.  Adams 409 

Parker  ▼.  Boston  &  Maine  H.  R.  433 

Parker  V.  Parley 456,  457 

Barker  v,  Gerard .342 

Parker  v.  Hmitington 456,  457 

Tarker  v.  Johnson. 235 

Parker  v.  Lowell 436,  440,  442 

I  Parkin  V.  Parkin 637 

J  Parmelo  ▼.  McQinty 578 

iParrillT.  McKinley 549 

^i£«seU  V.  Stryker 784,737 

Parsons  v.  Loyd  461 

Parsons  r.  Thompson 510 

Parton  v.  Henrey 517 

Partridge  ▼.  Scott 645,  640 

Patchv.  White 636 

Patev.People 241 

/Pattee  V.  Greely 291 

^Patten  T.  United  States 230 

Patterson  ▼.  Donner 513 

Patterson  t.  Marts 405 

Patterson  ▼.  Patterson 7S5 

Patterson  V.  Todd 477 

Patten  ▼.  Porter 718 

Paul  V.  Hnssey 53 

Pawson  y.  Donnell 326 

Peacock  v.  Bell 57 

Pearsall  ▼.  Post 283 

Pearson  ▼.  McMillan 578 

.  Pearson  ▼.  Rolfe 905 

Pearson  V.  Zable 437 

Pearsons  v.  Tincker .270,  273 

Pease  v.  Gibson 741 

•feck  v.  Ellsworth. 283 


Peckham  ▼.  North  PmMl.  .  .121,  121 

Pelamouiges  V.  Clark 221 

Peltier  V.  ColHtts 549 

Pembroke  V.  AUeostown 714 

Pence  V.  Dnyall 119 

Pendleton  v.  Prsstridge 58 

Peuniman  t.  HartshMu 199 

Pennington  ▼.  Yell 96,  609 

Penn.  R.  R  Co.  ▼.  Aspell. .  .410,  574 
Penobscot  R.  R  t.  Dammer. . . . 

259,262,264 

Peter  V.  Compton 796 

Peters  V.  Westboron^ 786 

Pentz  V.  Stanton 991 

People  V.  Art  Uuion 724 

People  V.  Bodine 229,  236 

People  V.  Cassels 59 

People  V.  Clark 236 

People  V.  Damon 617 

People  V.  Davis 91 

People  V.  Fisher. 619 

People  T.  Green 498 

People  V.  Hewit 241 

People  V.  Josscl^ 87 

People  V.  Kemuns 296 

People  V.  Lohman 88,    89 

People  V.  Mailer 242 

People  V.  Rogers 295 

People  V.  Salem 690 

People  V.  Spooner 241,  242 

People  V.  Stoekham 88 

People's  Nat.  Bank  v.  McKethan.  718 
Perkins    v.    Angasta    eto.    Ins. 

Co 244 

Perkins  v.  Cartmell. •  •  • 189 

Perkins  V.  Fairfield 61,65,    66 

Perkins  v.  LawreDoe 499 

Perkins  V.  Lyman 109 

Perkins  v.  Parker 523 

PerkinsT.  R.R 295 

Perkins  V.  State 952 

Perkins  v.  Thompson •  •  249 

Perret   v.  New   OrkftM   TKniss 

Newspaper 208 

Perrine  V.  Farr 68 

Persons  V.  Jones 519 

Persse  eto.  Works  v.  Willstt....  290 

Peterborough  v.  Jaffirsy 292 

Peters  V.  Bamhill 718 

Peters  V.  McKeon 114 

Peters  V.  Porter 696 

Peters  ▼.  Westborongh 722 

Peterson  v.  Morgan 348 

Pettie  V.  Pront 999 

PcttigrewT.  ETansviUo 495 

PetteT.Ison 186 

Petty  V.  Petty 698 

Peverly  V.  Saylea 727 

Peyton  ▼.  Mayor  of  Londoo 

649,650,651 

Pfau  V.  Reynolds. 437 

Phelps  V.  Steams 465 

Philadelphia  Fire  Assooiation  t. 

Mercmuite*  Bank  ••• •• 


CSases  Qtkdi 


«r 


Philadelphia  ete.  R.  S.  Co.  r. 

Derby 570,  571,  572 

Philadelphia  k  Trenton  R.  R.  Ck>. 

V.  Stimpson 6L,  64 

Philips  V.  State 183 

Phillips  V.  Allen 453 

Phillips  V.  Gregg  .  .208,  233,  234,  478 

Phillipe  T.  Sttrr 220 

Phillips  V.  Wiley 138 

PliiUipa  V.  Wright 270 

Phinizy  v.  Augusta 440 

Phinney  v.  Baldwin 464 

Piatt  V.  St.  Clair 528 

Pickard  V.  Bailey 234 

Pierce  v.  Irish 58 

Pierce  v.  New  Orleans  Building 

Co 601 

Pierce  ▼.  Robie 380 

nerce  V.  Somerset 120 

Pierre  v.  Femald  . .  •  • 455 

Pierson  V.  lloog 239 

Pigott  V.  Thompson 387 

mo  V.  Bacon 213 

IHngry  t.  Waahbnm 510 

Pinkerton  V.  Bailey 731 

Pinucy  v.  Gleason 278,  270 

mntard  v.  Tackington 207 

Piper  V.  Pearson 360,  458,  460 

Pipes  V.  Backner 588 

Pipkin  V.  James 540 
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MsBOEAHTBf  uxD  Meohakios'  Baiik  t;.  Hewiit. 

(8  Iowa,  93.] 
V^AEIHOVBB  BXCOPT    TOR  CeBTAIK  KuMBSB  Of  BOSHKLS  Of  G0Ur»  tO  bt 

delivered  to  the  order  of  the  person  to  whom  the  receapt  it  giTCii,  at  a 
certun  place,  in  aacka,  in  good  order,  free  of  chai^get,  riak  of  fire  ezeaptad, 
la  not  a  negotiable  instnunent  nnder  the  laws  of  Iowa. 

Iowa  Codk,  SaonoH  949,  Adthobizis  Amioku  ov  Wabsbovm  Raonvv, 
by  which  the  maker  promiiea  to  deliver  a  certain  quantity  of  com,  to  ana 
in  hia  own  name,  subject,  however,  to  any  defense  or  set-off,  legal  or 
equitable,  which  the  maker  had  against  the  assignor,  before  notice  of  the 
assignment. 

Vbe  Of  Words  '*to  bb  Dbuydued  to  his  Ordsr,**  in  a  warehonse  reoeipl 
for  a  quantity  of  com,  do  not  of  themaelvea  manifest  as  intentioB  on  the 
part  of  the  maker  to  render  it  negotiable, 

KoncB  Of  AanoNMKHT  of  Nok-keootiablb  iKBTBuiiorf  mrn  bb  Gitb]i« 
in  order  to  render  the  assignment  valid. 

YviTDOB  Of  Propertt  HA8  Jauv  OV  It  fOR  PBicB,  whore  it  is  sold  on  a 
credit,  and  remains  in  his  hands,  and  the  vendee  is  only  entitled  to  the 
possession  upon  payment  or  tender  of  the  price. 

Acnox  by  the  assignee  of  the  following  receipt,  to  recoTer  the 
Tftlue  of  the  com  mentioned  therein:  ''1,000  bushels  com. 
Leclaire,  Iowa,  June  30, 1854.  Received  in  store,  on  account 
of  S.  F.  Atwood  of  Chicago,  Illinois,  one  thousand  bushels  of 
good,  sound,  nierchantable  shelled  com,  to  be  delivered  to  his 
order,  to  the  steamboat  landing  at  Leclaire,  in  gunny  sacks,  in 
good  order,  free  of  charges.  Bisk  of  fire  excepted.  W.  H. 
Hewitt."  The  defendant  offered  to  prove  that  his  defense,  as 
set  up  in  his  answer,  existed  before  he  had  notice  of  the  indorse- 
ment of  the  receipt  to  the  plaintiff,  and  before  it  was  in  fact  in« 

IM.  Dao.  Vol..  Unn— 4  A9 


60  Meecuants'  etc.  Bank  v,  Hewitt.  [Iowa, 

doned.  Plaintiff's  objection  to  this  OTidence  was  sustained. 
There  was  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed.   The  other  facts  appear  from  the  opinion. 

Whilaker  and  OrarU,  for  the  appellant. 
Cook  and  DHJon,  for  the  appellee. 

By  Court,  Stockton,  J.  The  important  and  material  question 
iuTolTed  in  this  cause  is,  whether  the  receipt  sued  on  is  a  nego- 
tiable instrument,  under  the  laws  of  this  state,  and  whether  the 
defendant  should  have  been  permitted  by  the  court  to  make 
the  same  defense  to  it,  in  .the  hands  of  the  assignee,  that  be 
might  have  made  to  a  suit  brought  upon  it  by  the  original 
obligee.  Such  a  receipt  was  not  assignable  at  common  law,  so 
as  to  authorize  suit  upon  it  in  the  name  of  the  assignee.  Our 
statute  (Code,  sec.  949)  has  altered  the  common-law  rule,  so  far 
as  to  allow  such  a  suit.  Independent  of  this  provision  of  the 
statute,  unless  Hewitt  had  assented  to  the  assignment,  suit  must 
have  been  brought  in  the  name  of  Atwood,  for  the  use  of  the 
assignee.  Such  an  action  would  have  been  open  to  all  the 
equitable  defenses  which  Hewitt  might  have  made  had  the  suit 
been  for  the  benefit  of  Atwood,  as  well  as  in  his  name,  provided 
those  defenses  rest  in  honest  transactions,  which  took  place  be- 
tween Hewitt  and  Atwood  before  the  assignment,  or  after  the 
assignment  and  before  Hewitt  had  notice  or  knowledge  of  it: 
Parsons  on  Contracts,  196. 

It  is  claimed  by  plaintiff  that  the  receipt  is  negotiable  under 
section  950  of  the  code;  that  the  com  being  deliverable  to 
the  ''order"  of  Atwood,  the  receipt  has  all  the  incidents  of 
negotiability.  We  cannot  coincide  in  this  opinion.  Such  in- 
struments may  undoubtedly  be  made  negotiable  by  agreement 
of  parties,  but  they  are  only  so  under  the  statute  "  whenever 
it  is  manifest  from  their  terms  that  such  was  the  intent  of  the 
maker;  but  the  use  of  the  technical  terms  'or  order,'  or 
*  bearer,*  will  not  manifest  such  intent."  The  com  in  this  case 
was  to  be  delivered  to  the  "  order"  of  Atwood.  These  words, 
however,  unaccompanied  with  any  other  evidence  of  an  intent 
to  make  the  receipt  negotiable,  are  not  sufficient  to  give  it  the 
character  and  incidents  of  negotiability.  Our  conclusion  is, 
that  as  it  is  not  manifest  from  the  terms  of  the  receipt 
that  it  was  the  intention  of  Hewitt  to  make  it  negotiable, 
although  under  section  949  of  the  code  it  is  assignable  by 
indorsement,  and  the  assignee  may  sue  on  it  in  his  own  name, 
yet  it  is  subject  to  any  defense  or  set-off,  legal  or  equitable. 
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which  Hewitt  had  against  Atwood  before  notice  of  the  assigr- 
ment.  In  order  to  constitute  a  Talid  assignment  of  an  in* 
stroment  of  writing  like  the  present,  notice  must  be  given  to 
the  maker.  If  without  such  notice  the  maker  delivered  the 
property  to  the  assignor,  he  will  be  discharged.  And  if  after 
assignment  another  person  obtain  a  second  assignment  and 
first  give  notice  of  his  equity,  he  wUl  be  preferred  to  the  firdt 
assignee:  Parsons  on  Contracts,  196;  Ricliards  v.  Origfjs,  16 
Mo.  418  [51  Am.  Dec.  204];  Dearie  v.  Hall,  3  Buss.  Ch.  1;  2 
Story's  Eq.  Jur.,  sees.  1047,  1057. 

The  defendant  avers  in  his  answer  that  until  the  commence* 
ment  of  the  suit  he  had  no  notice  of  the  assignment  of  the  re- 
ceipt to  plaintiff;  and  before  he  received  such  notice,  Atwood 
was,  and  still  is,  indebted  to  defendant  in  the  sum  of  four  hun- 
dred and  fifty  dollars  for  the  price  of  the  corn;  that  he  has 
never  received  payment  from  said  Atwood,  nor  any  other  per- 
son; and  that  the  com  is  still  in  his  possession,  where  it  had 
been  since  the  execution  of  the  receipt,  and  he  claims  the  right 
to  retain  it  until  he  is  paid  the  price  of  the  same.  To  this 
answer  a  demurrer  was  sustained.  If  it  is  permitted  to  Hewitt 
to  make  the  same  defense  to  the  action  by  the  assignee  to  i*e- 
eover  the  value  of  the  com  that  he  might  have  made  to  a  suit 
on  the  receipt  by  Atwood,  we  cannot  resist  the  conclusion  that 
the  demurrer  was  improperly  sustained.  The  receipt  not  being 
negotiable,  the  plaintiff  stands  in  no  better  position  than  Atwood 
would  have  stood  in  if  he  had  sued  Hewitt  on  the  receipt.  In 
such  an  action,  then,  would  Hewitt's  answer  been  a  good  de- 
fense ?  It  will  be  remembered  that  there  had  been  no  delivexy 
of  the  com.  It  still  remains  in  the  warehouse  of  Hewitt. 
Atvrood  had  accepted  a  draft  for  the  price  of  the  com,  which 
was  protested,  and  never  paid.  If  property  is  sold  for  cash 
and  the  price  be  not  paid,  or  if  it  be  sold  on  a  credit  and  remain 
in  the  hands  of  the  vendor,  the  vendor  has  a  lien  on  it  for  the 
price;  and  only  payment  or  tender  gives  the  vendee  a  right  to 
possession :  1  Parsons  on  Contracts,  440.  Demand  on  Hewitt  for 
the  com  was  not  made  until  October;  and  as  Atwood  had  not  in 
the  mean  time  paid  the  price  of  it  to  Hewitt,  and  the  com  had  all 
the  time  remained  in  his  possession,  Hewitt  was  entitled  to  retain 
the  com  until  he  was  paid  for  it  according  to  agreement.  This 
answer,  then,  would  have  been  good  in  a  suit  by  Atwood  against 
Hewitt,  and  is  equally  good  in  any  suit  by  Atwood*s  assignee. 
We  conclude,  therefore,  that  the  demurrer  to  the  answer  was 
improperly  sustained,  and  the  evidence  offered  by  defendant 
■hould  have  been  received. 
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We  have  caief  ally  consideied  the  axguments  of  plai]iti&'  conn* 
Bel,  baBedTupon  analogy  between  this  xeceipt  and  an  ordinary  bill 
of  lading.  We  see  no  good  reason  to  change  our  views  of  the 
subject  presented  aboTC.  A  bill  of  lading  is  the  contract  of  the 
master  of  a  yessel  to  deliver  the  property  to  the  person  to  whom  the 
^nsignor  or  shipper  shall  order  the  delivery.  It  is  tianaferable 
by  indorsement,  and  the  properly  passes  to  the  assignee.  This 
is  the  result  of  well-settled  principles  of  the  commercial  law. 
The  doctrine  predicated  of  bills  of  lading  by  the  defendant's 
counsel  is  undoubtedly  correct  in  all  questions  arising  between 
the  consignor  or  shipper  and  the  consignee  or  his  assignees. 
But  in  an  action  against  the  master  of  a  vessd,  or  obligor  in 
the  bill  of  lading,  for  the  non-delivery  of  the  goods»  other 
principles  must  govern,  and  the  right  of  the  parties  must  be 
regulated  by  the  code;  and  we  are  unable  to  give  its  provisions 
any  other  interpretation  than  such  as  will'  allow  to  the  maker 
of  the  com  receipt  every  legal  and  equitable  defense  in  a  suit 
by  the  assignee  which  he  might  make  in  a  suit  in  the  name  ol 
the  original  payee. 

Judgment  reversed. 

BsQuiBiTBs  OF  Pboubsobt  Noh:  See  IMkk  v.  Norton^  fi&  Am.  Dee.  (M^ 
note  59,  where  other  cases  are  ooUeoted;  note  to  New  Hope  D.  B,  Oo,  v. 
Perry,  62  Id.  464. 

Warehoubbian's  Bboeipt,  Eftect  ot!  See  SmiUh  v.  Ptcbd^  60  Am.  Dea 

Debtor  is  not  AmcriD  bt  Assigkhknt  or  ms  GRKDiroBti  Qujm  uir« 
TIL  Ha  HAS  Nonosor  It:  See  WoIUtb  v.  WaMngton  Int.  Cbw,  6S  Am.  Dm. 
461,  note  466,  where  other  caaee  are  collected. 

Vendor's  Lien  on  Qoobs:  See  AmM  v.  JkkmtH  60  Am.  Deo.  764|  note 
760,  where  other  oaaes  are  collected. 


Cooper  v.  Sundeslakd. 

[8  Iowa.  114.] 

8ionoir  1608  ov  Iowa  Code  is  not  General  Statute  or  LnoTAiiofln^ 
and  does  not  apply  to  sales  made  prior  to  its  enactment;  its  sppUostlaa 
is  limited  to  canses  arising  under  chapter  SS  of  the  code. 

Evert  Presumption  is  Made  in  Favor  or  Jurisdiction  of  oonrts  tn- 
perior  and  of  general  jurisdiction,  while  this  presumption  is  not  esiflr- 
cised  in  relation  to  the  jurisdiction  of  a  court  inferior  and  limited,  which 
must  be  shown.  But  where  the  jurisdiction  of  an  inferior  and  limited 
conrt  is  shown,  there  the  same  presumption  preTaUa  in  favor  of  Its  pfo> 
oeedings  that  does  in  favor  of  those  of  a  superior  oomi. 
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Whbh  Powxb  is  Gxvkn  to  Coubt  ovm  Bfwoal  Mattbr  wUdb  k  not  in 
the  Qmal  ooozve  of  the  oommoii  law,  and  a  mode  for  the  exetcae  of  mch 
power  k  preBcribed»  snch  mode  mest  be  paruied,  whether  the  trihuaal 
be  anperior  or  inferior,  and  aoffident  most  appoar  on  the  faoe  of  the  roc- 
ord  to  show  the  caae  to  be  within  the  reach  or  jari^liction  of  the  tri- 
bnnaL  If  infficient  appears  on  the  faoe  of  the  reooid  to  giye  the  ooorl 
jnriadietiflo  imder  the  law  conferriiig  the  power,  then  the  pfemnption 
attaches  in  favor  of  the  remainder  of  the  prooeedings  of  the  eonrt,  what- 
ever that  court  may  be. 

BCTFVICIKNCT  07  PETTnON  CaLUKO    IlfTO  AOTION    POWKB  OK  JUSISDICTIOX 

of  the  courts  if  there  be  snch  petition,  csnnot  be  called  in  qnestion 
collaterally.  And  if  there  be  a  notice  or  publication,  or  whatever  of 
this  nature  the  law  requires  in  reference  to  persons,  its  sofficiency  can- 
not be  questioned  collaterally. 
Pbovisiohs  ov  Iowa  Act  of  1843,  Sectioiv  20,  CaAmB  11,  aks  Psr- 
XMFTOBY,  and  not  directory  only,  and  to  render  valid  a  guardian's  sale  of 
real  estate  made  thereunder  it  must  appear,  either  from  the  record  or  by 
evidence  aliuTuie,  that  the  guardian  took  the  oath  required  by  the  statuta. 
before  fixing  on  the  time  and  place  of  the  sale.  <% 

Action  of  right  to  recover  the  possession  of  a  lot  of  land  iir 
the  city  of  BurliRgton.  The  plaintiff  claimed  title  as  heir  at 
law  of  Thomas  Cooper,  who  was  seised  of  the  premises  at  ther 
time  of  his  death.  The  title  relied  on  by  the  defendants  wasr 
based  on  a  deed  from  Ann  Wigington,  formerly  Ann  Cooper,  as 
guardian  of  the  heirs  of  Thomas  Cooper,  deceased,  to  Darid 
Wigington,  executed  under  and  by  virtue  of  an  order  and  decree 
of  the  district  court  of  Des  Moines  county.  The  defendants 
pleaded  that  the  plaintiff  ought  not  to  maintain  his  action,  be- 
cause more  than  five  years  had  elapsed  since  the  execution  of 
the  deed  from  Ann  to  David  Wigington.  They  denied  the  plain- 
tiff's claim,  and  alleged  title  in  themselves  by  virtue  of  certain 
conveyances,  including  the  one  above  mentioned.  The  plain- 
tiff offered  evidence  tending  to  show  title  in  himself.  The  de- 
fendants offered  in  evidence  the  deeds  mentioned  in  their 
answer,  and  the  records  of  the  proceedings  in  the  district  court 
under  which  the  land  was  sold  by  Ann  Wigington.  The  court 
gave  judgment  for  the  plaintiff.  The  other  necessary  facts  are 
stated  in  the  opinion. 

David  Borer f  and  Brownwg  and  Tracey^  for  the  appellants. 
cT*.  C  HaUy  for  the  appellee. 

By  Court,  Woqdwabd,  J.  There  are  two  acts  of  the  legisla- 
ture which  haye  relation  to  the  case.  The  first  is  that  of  Jan- 
uary 25,  1839,  B.  S.  1842-3,  c.  99,  sec.  430,  entitled  an  act 
eonoeming  minors,  orphans,  and  guardians;  the  second  is  that 
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of  February  13,  1843,  R.  S.  1843,  c.  1G2,  sec.  666,  entiUecl  an  act 
relative  to  the  probate  of  wills,  executors,  administrators,  guar- 
dians, trustees  of  minors,  and  probate  courts,  and  for  defining 
their  duties.  For  the  sake  of  brevity,  we  will  refer  to  these  as 
the  first  and  the  second  act. 

There  is  a  difficulty  presented  in  the  second  of  the  above  acts, 
which  calls  for  some  preliminazy  attention.  Chapter  10  of  this 
act  is  entitled:  *<  Of  the  sale  of  lands  for  the  payment  of  debts 
by  executors,  administrators,  and  guardians;"  whilst  chapter 
11  relates  entirely  to  sales  by  guardians.  The  provisions  of 
the  two  relative  to  guardians'  sales  are  in  some  respects  dissim- 
ilar. The  question  is,  which  chapter  is  to  govern  in  this  cause. 
As  the  act  has  been  repealed,  we  need  not  enter  into  a  discussion 
of  the  matter,  but  will  only  remark  that  there  is  much  which 
would  lead  to  the  idea  that  the  provisions  of  chapter  11  relate 
pi-incipally  to  guardians  of  insane  persons,  spendthrifts,  etc. 
This  view  would  be  countenanced  by  the  fact  that  the  title  of 
chapter  10  refers  to  sales  to  pay  debts,  and  a  minor  can  have 
no  debts  but  for  maintenance,  and  that  for  this  chapter  11 
expressly  provides;  besides,  chapter  11  and  the  first  act  above 
refen-ed  to  cover  the  whole  subject  of  minors  and  their  guar- 
dians; and  if  chapter  10  be  considered  as  relating  to  minors' 
debts,  and  the  charges  in  the  case  at  bar  be  regarded  as  debts, 
in  distinction  from  maintenance,  still  section  24  of  chapter  10 
perhaps  removes  the  difficulty,  by  providing  that  in  such  cases 
sales  may  be  made  as  directed  in  this  (10th)  chapter,  '*  except- 
ing in  the  particulars  in  which  a  difierent  provision  is  herein- 
after made,"  which  refers  to  the  next  chapter,  undoubtedly. 
We  shall  therefore  make  chapter  11  our  guide,  and  its  provis- 
ions are  in  general  like  those  of  the  preceding  chapter. 

The  first  question  which  arises  is  upon  the  limitation  of  such 
actions.  The  second  act,  chapter  11,  section  19,  provides  that 
no  action  for  the  recovery  of  any  estate  sold  by  a  guardian, 
under  the  provisions  of  this  chapter,  shall  be  maintained  by  the 
ward,  or  by  any  person  claiming  undei  him,  unless  it  be  com- 
menced within  five  years  next  after  the  termination  of  the  guar- 
dianship." Then  follows  an  exception  in  favor  of  minors  and 
others  under  legal  disability,  to  whom  five  years  are  allowed 
after  the  removal  of  the  disability.  There  is  nothing  in  the  case 
showing  that  the  action  was  not  brought  within  five  years. next 
after  the  termination  of  the  guardianship;  and  still  more,  it 
does  not  appear  but  that  it  was  brought  in  due  time  after  the 
removal  of  the  disability  of  minority.     On  the  contnuy,  the 
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prBsomption  from  the  &ct8  shown  is  that  the  action  is  free 

from  the  objection  that  it  was  not  brought  in  due  time.    That  it 

was  not  commenced  within  fiTe  years  after  the  sale  is  not  a  yalid 

objection  under  the  former  acts,  without  adverting  to  the  fact 

of  their  re]>eal.    But  it  is  said  that  the  plaintiff's  right  of  action 

is  barred  by  the  code,  sec.  1508,  which  is  that  *'  no  person  can 

question  the  validity  of  such  sale  after  the  lapse  of  five  years 

from  the  time  it  was  made."    The  sale  was  made  on  the  first  of 

May,  1848,  and  the  action  was  commenced  the  thirteenth  of 

October,  1853,  more  than  five  years  after  the  sale.    The  repeal 

of  the  act  of  February,  1843,  by  the  code,  took  effect  on  July  1, 

1851.     The  question  then  is,  whether  section  1508  of  the  code 

bars  the  plaintiff's  right  to  bring  this  action  to  question  the 

validiiy  of  the  sale.    The  point  is  presented,  but  not  argued. 

We  are  not  disposed  to  r^;ard  this  section  of  the  code  as  in  the 

nature  of  a  general  statute  of  limitation,  so  as  to  apply  it  to 

sales  which  had  taken  place  prior  to  the  passage  of  that  statute, 

but  should  limit  its  application  to  causes  arising  under  chapter 

88  of  the  code  alone.    But  if  it  were  to  be  regarded  as  an  ordinary 

statute  of  limitation,  then  those  principles  would  apply  which 

are  settled  in  the  cases  of  Norris  t.  Slaughter,  1  O.  Oreene,  338; 

FarsyHi  v.  Bipley,  2  Id.  181;  Hinch  ▼.  Weaiher/ord,  Id.  244; 

Gordon  v.  Mounts,  Id.  243. 

Objection  is  made  to  the  sale  of  the  lot  in  this  case,  upon 
three  grounds:  1.  Because  the  court  decreeing  the  sole  had 
jurisdiction  of  neither  the  subject-matter  nor  the  person; 
2.  Because  the  minor  was  over  fourteen  years  age  when  the 
petition  for  leave  to  sell  was  filed;  3.  Because  the  sale  was 
made  to  the  husband  of  the  guardian.  The  want  of  jurisdiction 
of  the  person  arises,  if  at  all,  from  a  want  of  notice  to  the 
minors,  and  the  questions  involved  in  this  objection  are  difficult 
of  solution.  The  American  editors  of  1  Smith's  Lead.  Cas., 
5th  ed.,  844,  very  truly  remark  that  the  inquiry  when  and  under 
what  circumstances  the  proceedings  of  inferior  courts  are  to  be 
regarded  as  void  for  want  of  notice  is  unquestionably  involved 
in  much  obscurity  and  confusion.  But  they  add  that  this  diffi* 
culty  may  in  some  degree  be  obviated  or  remedied  by  remember- 
ing  that  the  question  when  notice  shall  be  presumed  is  a  very 
different  one  from  that  of  the  effect  of  a  want  of  notice,  when 
proved  or  conceded.  We  have  strongly  experienced  this  obscu- 
rity and  confusion  in  examining  a  mass  of  cases  to  ascertain  an 
intelligible  rule  by  which  to  determine  this  cause.  They  seem 
generally  to  be  decided,  each  upon  its  own  facts,  without  much 
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leference  to  roles;  or  when  such  are  someiixiles  given,  the  mind 
feels  its  darkness  nearly  as  much  in  understanding  and  applying 
them  as  in  groping  its  way  without  them:  See  Voarhees  v.  Bank 
of  DhUed  States,  10  Pet.  474.  In  this  and  in  similar  cases  the 
questions  arise,  what  is  a  superior  and  what  an  inferior  court; 
when  presumptions  attach  in  its  favor;  what  is  jurisdiction, 
and  when  does  it  attach;  whether  notice  or  other  matter  which 
must  appear  may  appear  by  the  record  of  the  judgment,  or  must 
be  shown  otherwise;  whether  a  superior  court,  acting  in  a  matter 
not  of  common-law  jurisdiction,  but  committed  to  it  by  statute, 
is  to  be  regarded  as  a  court  of  inferior  and  limited  jurisdiction, 
or  whether  those  presumptions  attach  to  it  which  pertain  to  a 
superior  court;  and  when  a  court  may  decide  on  its  own  junsdio- 
tion,  or  how  far  the  decision  is  conclusive. 

On  these  questions,  it  requires  a  treatise  rather  than  an  opinion 
in  a  cause  to  reduce  the  cases  to  consistency  and  a  system;  and 
an  illustration  of  what  even  a  laborious  treatise  can  do  with  the 
subject  is  to  be  found  by  comparing  the  first  and  last  sentences 
of  a  paragraph  in  1  Smith's  Lead.  Cas.,  832,  833.  The  first  is, 
that  "  whatever  may  be  the  rule  with  regard  to  courts  of  general 
powers,  when  acting  within  the  scope  of  those  powers,  it  is  well 
settled  that  when  they  do  not,  and  exercise  a  special  and  statutory 
authority,  their  proceedings  stand  on  the  same  footing  with  those 
of  courts  of  limited  and  inferior  jurisdiction,  and  will  be  invalid 
unless  the  authority  on  which  they  are  founded  has  been  strictly 
pursued;"  citing  Denning  v.  Corwin,  11  Wend.  647;  Jackson  v. 
Usty,  7  Id.  148;  SJiarp  v.  Speir;  4  Hill,  27;  Striker  v.  KeUy,  7 
Id.  11;  Matter  of  Mount  Morris  Square,  2  Id.  14;  Williamson  v. 
Berry,  8  How.  495;  Williamson  v.  Ball,  Id.  566;  Mailer  o/Flalbush 
Avenue,  1  Barb.  289;  Muskelt  v.  Drummond,  10  Bam.  &  Cress. 
153;  Christie  v.  Unwln,  11  Ad,  &  El.  373;  BranckerY,  Mclyneux^ 
4  Man.  &  G.  226;  BosweU  v.  Otis,  9  How.  336;  Thacher  v.  PoweU, 
6  Wheat.  119;  Mayhewr.  Davis,  4  McLean,  213;  Embury  y,  Con- 
nor, 3  N.  Y.  511  [53  Am.  Dec.  525].  The  last  two  sentences  of 
this  paragraph  are  as  follows:  ''  The  inconveniences  which  may 
occasionally  result  from  this  course  of  decision  are  more  than 
compensated  by  the  lesson  which  it  teaches,  that  from  whatever 
source  power  may  come  it  will  fail  of  effect  when  unaccompanied 
by  right.  It  should,  notwithstanding,  be  remembered  that  the 
severity  of  this  doctrine  is  tempered  in  practice  by  the  maxim, 
Omnia  rile  acta,  which  is  emphatically  applicable  to  judicial  pro- 
ceedings, and  that  every  intendment  will  be  made  in  favor  of  the 
validity  of  the  acts  of  a  court  within  the  scope  of  its  powers. 
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whether  those  powers  are  limited  or  general;^  dting  Vborhee^ 
T.  Bank  of  Onited  States,  10  Pet  449;  Dykman  t.  Moyor  etc.,  5 
N.  T.  4d4. 

Now,  it  aeemfl  to  the  mind  of  the  wiiter  of  this  opinioxi  that 
this  second  propositioQ  oTertums  the  first;  for  the  first  proposi- 
tion is  this  in  effect,  that  if  a  conrt  is  not  acting  within  the 
scope  of  general  (that  is,  conunon*law)  powers,  that  is,  when  it 
is  acting  under  limited  or  special  powers,  they  are  to  be  strictl j 
pnrsaed  (and  eacamined);  and  the  second  proposition  is,  that 
when  acting  within  the  scope  of  its  powers,  whether  limited 
(that  is,  special)  or  general,  e^eiy  intendment  shall  be  made. 
But  it  is  doubted  whether  the  two  cases  cited  support  the  sec- 
ond proposition.  In  the  second  case  no  "intendment"  was 
made  in  favor  of  the  court  superior  and  of  general  jurisdiction 
upon  a  matter  of  attachment,  which  is  not  a  common-law  pro- 
ceeding; and  this  case  rather  suggests  a  new  rule,  or  a  modifi- 
cation of  former  rules;  such  as  this,  that  when  some  process  or 
proceeding  not  known  at  common  law  is  added  to  and  incorpo- 
rated into  the  proceedings  of  a  couit  superior  and  of  geneml 
joiisdiction  and  made  a  part  thereof,  it  is  to  be  adjudicated  as  one 
of  its  ordinary  powers,  and  not  as  a  power  or  subject  conferred 
upon  it,  distinct  from  and  independent  of  its  common-law  juris- 
diction. Thus  attachment,  which  is  the  subject  of  Voorhees  v. 
Bank,  supra,  is  added  to  or  incorporated  into  the  powers  of  the 
court,  and  is  to  be  adjudged  upon  like  its  other  powers.  So  the 
subject  of  mechanics'  lien  is  new,  created  by  statute,  and  yet  it 
is  apprehended  that  this,  and  its  process  too,  is  to  be  adjudi- 
cated upon  the  same  rules  with  the  ordinary  powers  and  proceed- 
ings of  the  court.  These  remarks  are  made  as  indicating  the 
obscurity  of  the  subject,  and  the  difficulty  of  ascertaining  the 
true  rules  which  should  guide  us.  This  is  seen  even  in  the  able 
and  labored  note  above  referred  to,  which  is  an  attempt  to  reduce 
the  subject  to  order.  We  will,  however,  endeavor  to  extract 
some  rules  which  shall  serve  as  guides  in  the  determination  of 
the  cause  before  us.  In  r^fard  to  courts  superior  and  of  gen- 
eral jurisdiction,  every  presumption  is  made  in  favor,  not  only 
of  their  proceedings,  but  of  their  jurisdiction.  This  proposition 
is  familiar,  and  needs  no  support.  But  see  1  Smith's  Lead.  Cas. , 
6th  ed.,  notes,  816, 848,  where  the  subject  is  considered  and  the 
canon  are  dted.  This  presumption  is  not  exercised,  however,  in 
relation  to  the  jurisdiction  of  a  court  inferior  and  limited,  but 
must  be  shown :  Note,  supra,  pp.  816,  818, 822,  848,  with  author- 
tties.    The  rule  is  thus  briefly  stated  in  Peacock  v.  BeU,  1  Saund. 
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74:  "  The  rule  for  jurisdiction  is,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court  but  that  which 
especially  appears  so;  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court  but  that  which  is  so  expressly 
alleged."  But  where  the  jurisdiction  of  an  inferior  and  limited 
court  is  shown,  there  the  same  presumption  prevails  in  favor  of 
its  proceedings  that  does  in  favor  of  those  of  a  superior  court: 
See  note,  supra,  pp.  817,  818, 847,  848;  Reeves  v.  Jbwnsend,  22  N. 
J.  L.  896;  Wihson  y.Wihon,  18  Ala.  176;  Clark  v.  Blacker,  1  Ind. 
215;  Paul  v.  Hussey,  35  Me.  97;  Wight  v.  Warner,  1  Doug.  884; 
Fox  V.  Eoyl,  12  Conn.  491  [31  Am.  Dec.  760];  Raymond  v.  Bell, 
18  Id.  81.  "  Whatever  intendment  may  be  made  in  favor  of  the 
decision,  there  can  be  none  in  aid  of  the  right  to  decide,"  etc. : 
Pcrrine  v.  Farr,  22  N.  J.  L.  356;  Bridge  v.  Bracken,  3  Chand.  75; 
Supervisors  Crawford  Co.  v.  LecUrc,  4  Id.  56;  Dempster  v.  Pur- 
nell,  3  Man.  &  G.  375;  Rowland  v.  Vedle,  1  Cowp.  19.  When 
inferior  courts  have  not  transcended  their  powers,  ''and  their 
jurisdiction  has  actually  attached,  it  will  not  be  lost  by  an  iiTeg- 
ularity  in  the  mode  of  exercising  it;  and  every  intendment  will 
be  made  in  aid  of  the  validity  of  the  proceedings  under  it,  which 
will  be  regarded  as  equally  conclusive  with  those  of  courts  of  su- 
perior and  general  jurisdiction:"  1  Smith's  Lead.  Cas.,  5th  ed., 
847,  note,  citing  Orignon  v.  A^r,  2  How.  319;  Brown  v.  Wood,  17 
Mass.  68;  McPherson  v.  Cunliff,  11  Serg.  8l  R.  422  |14  Am.  Dec. 
642] ;  Reeves  v.  Townsend,  supra;  Van  Kleek  v.  0*Ednlon,  21 N.  J.  L. 
583;  Pierce  v.  /m/i,  31  Me.  254;  Wyman  v.  Campbell,  6  Port.  219 
[31  Am.  Dec.  677];  Samuels  v.  Findley,  7  Ala.  635;  Rey  v.  Vaughn, 
15  Id.  497;  Cox  v.  Davis,  17  Id.  714  [52  Am.  Dec.  199];  Savage 
V.  Benham,  Id.  119;  Williams  v.  Sharp,  2  Ind.  101;  Small  v. 
Ilampstead,  7  Mo.  373;  Pendleton  v.  Prestridge,  12  Smed.  &  M. 
802;  Tryon  v.  Tryon,  16  Vt.  313;  McFarland  v.  Stone,  17  Id.  165 
[44  Am.  Dec.  325];  Clark  v.  Holmes,  1  Doug.  390. 

*'  When,  however,  the  existence  of  jurisdiction* is  once  shown 
or  admitted,  the  judgments  of  superior  and  inferior  tribunals 
stand  on  the  same  footing,  and  are  equally  and  absolutely  con- 
clusive;" that  is,  when  not  appealed  from,  or  when  attacked 
collaterally:  1  Smith's  Lead.  Cas.,  note,  820-848,  citing  Hard 
V.  Shipman,  6  Barb.  621;  Sleen  v.  BenneU,  24  Vt.  303;  Farrar  v. 
OlmMead,  Id.  123;  Lawrence  v.  Englesby,  Id.  42;  Wesson  v. 
Chamberlain,  3  N.  T.  331;  Fort  v.  Battle,  13  Smed.  &  M.  133; 
Oriar  v.  McLendon,  7  Ga.  362;  Williams  v.  Sharp,  supra;  McLean 
V.  Hugarin,  13  Johns.  184;  Cunningham  v.  BucLlin,  8  Cow.  187; 
Hard  v.  Shipman,  supra;    Clark  v.  Holmes,  supra;    Reeves  v. 
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7bto?wend»  supra.  The  next  inqniiy  is,  How  shall  the  neoessaiy 
bets  or  drcnmstanoes  oonferring  jurisdiction  ''be shown/'  ** or 
appear"  in  courts  of  inferior  jurisdiction  f  A  good  deal  of  the 
ambiguity  of  cases  seems  to  rest  on  the  answer  to  this  question 
as  applied  in  practice.  A  superior  court  is  presumed  to  act. 
rightly  and  within  its  jurisdiction,  but  an  inferior  court  should 
set  out  the  requisite  facts  on  tiie  face  of  its  proceedings:  Note, 
supra,  pp.  816,  818,  and  many  authorities.  When  the  jurisdic* 
tional  facts  are  stated  on  the  face  of  the  proceedings  of  an  inferior 
court,  this  is  taken  as  prima  fade  proof,  or  they  are  presumed 
to  be  as  stated.  But  these  facts  thus  shown  by  the  record  of 
inferior  courts  may  perhaps  be  contradicted,  as  by  the  papers 
iu  the  cause,  and  in  some  instances  by  evidence  aliunde.  And 
tbey  may  also  oftentimes  (if  not  generally)  be  proved  by  evi- 
dence aliunde:  1  Smith's  Lead.  Cas.  816,  and  authorities,  820, 
citing  Jenks  v.  Stebbins,  11  Johns.  224;  Barber  v.  Winslow,  12 
Wend.  102;  Clark  v.  Holmes^  supra;  Denning  v.  Corwin,  supra; 
Borden  v.  FUch,  15  Johns.  121  [8  Am.  Dec.  225];  Harrington  v. 
People,  6  Barb.  607;  Noyes  v.  Buller,  Id.  613;  People  v.  Cassels, 
6  Hill,  164;  Walker  v.  Mosely,  5  Denio,  102;  and  1  Smith's 
Lead.  Cas.  843,  as  to  parties,  citing  Adams  v.  Jeffries^  12  Ohio, 
253  [40  Am.  Dec.  477];  Bigelow  v.  Slearns,  19  Johns.  39;  Corwin 
T.  MerrUi,  3  Barb.  346;  Fisher  v.  Lane,  3  Wila.  297;  Ege  v.  Sidle, 
3  Pa.  St.  124;  Commonwealth  v.  Oreen,  4  Whart.  568;  Smith  v. 
Bice,  11  Mass.  507;  Chase  v.  Hathaway,  14  Id.  222;  Corliss  v. 
Corlm,  8  Vt.  373;  Enos  v.  Smilh,  7  Smed.  &  M.  85;  Oelslrop  v. 
Moore,  26  Miss.  206  [59  Am.  Dec.  254];  Joslin  v.  CougMin,  Id. 
134.  The  case  of  Dykman  v.  Mayor  etc.,  5  N.  Y.  434,  is  a  recent 
case  on  similar  questions,  and  may  i)OS8ibly  throw  doubt  on  the 
foregoing  proposition  as  to  contradicting  the  record.  The  pro- 
ceedings were  those  of  commissioners  to  appropriate  lands  to  the 
use  of  the  Croton  water-works.  If  the  owner  and  the  commis- 
sioners  could  not  agree,  it  was  brought  into  court.  The  action 
was  ejectment,  brought  to  recover  lands  so  taken.  Gardiner, 
J.,  Bays:  "  It  [the  disagreement]  was  distinctiy  stated  in  the 
petition,  and  sworn  to  upon  the  knowledge  of  one  of  the  com- 
missioners. This  was  all  that  was  necessary  to  give  the  vice- 
chancellor  jurisdiction  primn  facie.  The  fact  was  an  issuable 
one,"  which,  he  says,  **  the  party  might  have  controverted,  and 
then  it  must  have  been  proved,  but  he  was  not  at  liberty  to  lie 
hj,  and  in  ejectment  for  the  land  insist  that  due  proof  was  not 
made; "  and  he  adds:  "  I  am  inclined  to  think  that  if  the  requi- 
vte  proof  was  made  to  sustain  the  allegation  jmiadiotioii  would 
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attach  although  the  witness  was  TrrifttaTren  or  petjiirad.''  And 
Foot,  J.y  says  that ''  when  the  jurisdiction  of  a  court  of  limited 
antboritj  [the  Tice-chancellor]  depends  on  a  fact  which  must  be 
ascertained  by  that  coart,  and  such  fact  appears  and  is  stated 
in  the  record  of  its  proceedings,  a  party  who  had  an  oppor- 
tunity to  controvert  the  jurisdictional  fact,  but  did  not,  and 
contested  upon  the  merits,  cannot  afterward,  in  a  collateral 
action  against  his  adversaxy  in  those  proceedings,  impeach  the 
record  and  show  the  jurisdictional  fact  therein  stated  to  be 
untrue;"  and  lie  cites  McUher  v.  JJood,  8  Johns.  50;  Oriswold  t. 
Stewart,  4  Cow.  458;  Van  Steenbergh  t.  Bigelow,  3  Wend.  42; 
BrUtain  v.  Kinnaird,  1  Brod.  &  B.  432;  S.  0.,  4  Moo.  50;  Smiih 
V.  Elder,  8  Johns.  113. 

The  license  for  sale  in  the  present  case  having  been  granted 
by  the  district  court  of  Iowa,  the  question  what  is  a  superior  and 
what  an  inferior  court  does  not  present  itself.  But  another 
takes  its  place;  which  is,  whether  this  superior  court  is,  in  the 
present  instance,  to  be  regarded  as  one  of  limited  and  inferior 
jurisdiction,  and  whether  its  proceedings  in  this  matter  are  to  be 
viewed  as  those  of  an  inferior  court.  Here  is  a  special  authority , 
or  power,  or  jurisdiction,  conferred  upon  the  court  by  statute 
provision.  It  is  one  which  it  had  not  by  the  common  law,  and 
which  is  not  connected  with,  and  is  not  made  part  of  the  ordi- 
nary proceedings  of  the  court.  It  is  not  incorporated  into  them, 
but  is  independent  of  them.  It  is  probably  a  question  of  author- 
ity, more  than  of  reason,  for  it  is  doubtful  if  there  is  any  princi- 
ple of  reason  or  justice  which  decides  either  way.  But  if  the 
artificial  rule  be  assumed,  that  where  a  superior  common-law 
court  is  acting  out  of  the  common-law  line,  by  virtue  of  an  au- 
thority specially  conferred,  it  is  acting  as  an  inferior  court,  then 
in  granting  a  license  to  sell  the  district  court  was  in  effect  aa 
inferior  court,  and  its  acts  are  to  be  viewed  in  that  light.  The 
note  in  1  Am.  Lead.  Cas.,  5th  ed.,  843,  states  the  following  rules 
on  this  subject : ' '  The  rule  seems  to  be  the  same  [as  with  an  inferior 
court],  when  a  superior  court  acts  without  the  scope  of  its  general 
and  common-law  authority,  and  by  virtue  of  a  special  and  stat- 
utory power,  for  it  then  becomes  necessary  to  show  that  the  power 
has  been  strictly  pursued  in  all  essential  particulars,  both  as  it 
regards  the  subject-matter  of  the  cause  and  the  parties;"  and 
cites  WiUiamson  v.  Berry,  8  How.  495;  Williamson  v.  Ball,  Id.  566; 
Wd)ster  V.  Eeid,  11  How.  437;  Denning  y.  Oorvoin,  11  "Wend.  647; 
and  the  same  note,  on  page  832,  has  the  following:  *'  Whatever 
may  be  the  nile  with  regard  to  courts  of  general  powers,  when 
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acting  within  ifafi  scope  of  those  pollers,  it  is  well  settled  that 
when  thej  do  not,  and  ezeicise  a  special  and  statntoiy  anthorify. 
thdr  prooeedings  stand  on  the  same  footing  with  those  of  courts 
of  inferior  and  limited  jurisdiction^  and  will  be  invalid,  unless 
the  authoriiy  on  which  thej  are  founded  has  been  strictly 
pnisaed;"  and  cites  Denning  t.  Corwin^  supra;  Jackson  v.  JBrfy, 
7  Wend.  148;  Striker  r.  EeUy,  7  Hill,  11;  Thacher  v.  PoweU.  6 
Wheat  119;  BosweU  t.  Otis,  9  How.  336;  UaUer  of  Mount  Mor- 
rig  Square,  2  Hill  (N.  Y.),  14;  Sharp  v.  Speir,  4  Id.  76;  WUliam- 
am  V.  Berry,  supra;  Williamson  v.  Ball,  supra;  Matter  of  Flat- 
bvsh  Avenue,  1  Barb.  289;  Mdyhew  t.  Davis,  4  McLefm,  213; 
Embury  ▼.  Connor,  3  N.  T.  611. 

Of  these  cases,  the  first  four  support  the  doctrine  quoted,  but 
the  remaining  nine  do  not  support  either  this  or  the  preceding 
quotation.  But  time  does  not  permit  an  examination  of  them, 
to  point  out  the  errors  in  the  reference  to  them.  The  follow- 
ing cases  support  the  doctrines  just  quoted:  Ludlow  v.  Johnson^ 
3  Ohio,  579  [17  Am.  Dec.  609];  Adams  ▼•  Jeffriea,  supra,  citing 
Bend  t.  Susquehanna  Bridge  Co.,  6  Har.  &  J.  130  [14  Am.  Dec. 
261];  Smith  ▼.  Fotole,  12  Wend.  9.  On  the  other  hand,  there 
is  a  class  of  cases  of  high  authority  which  do  not  seem  to  con- 
sider whether  a  court  is  a  superior  or  an  inferior  one,  nor 
whether  it  is  subject  to  the  rules  of  an  inferior  court;  but  give 
full  Bwaj  to  the  doctrine  of  presumptions.  Of  this  class  are 
Elliot  V.  Peirsol,  1  Pet  328;  Thompson  v.  Tolmie,  2  Id.  157; 
Ex  parte  Tohias  Waikins,  3  Id.  193;  United  States  v.  Arredondo^ 
C  Id.  691;  Voorhees  v.  Bank  of  United  Slates,  10  Pet  450;  PhitoF^ 
delphia  S  Trenton  B.  R.  Co.  v.  Stimpson,  14  Id.  448;  Orignon  ▼. 
Astor,  2  How.  319;  Barney  v.  Saunders,  16  Id.  635;  Perkins  ▼. 
Fairfield,  11  Mass.  227;  McPherson  v.  Cuvliff,  supra;  Wright  T. 
l/ars/i,  2  O.  Greene,  95* 

In  EUiot  T.  Peirsot,  supra,  the  court  says:  "  Where  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every  question  which 
occurs  in  the  cause;  and  whether  its  decision  be  correct  or 
otherwise,  its  judgment,  until  reversed,  is  regarded  as  binding 
in  every  other  court."  In  Thompson  v.  Tolmie,  supra,  the  heirs 
of  Tolmie,  deceased,  brought  a  petition  for  partition  in  the  circuit 
court  for  the  District  of  Columbia,  and  partition  was  awarded; 
but  the  property  being  reported  indivisible,  it  was  sold.  After- 
wards the  heirs  brought  ejectment,  and  held  the  sale  void, 
because  none  of  the  heirs  had  become  of  age  at  the  time  of  the 
sale,  and  the  statute  expressly  prohibited  a  sale  until  the  eldest 
was  of  age. 
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Mr.  Key,  of  oouDsel  for  fhe  plaintiflfe,  ooniended  that  the  pro- 
ceedings did  not  derive  their  authority  from  the  general  powers 
of  the  court,  and  that  therefore  it  was  necessary  that  all  the  facts 
upon  which  the  powers  were  exercised  should  appear.  The 
court  say:  ''These  proceedings  were  brought  before  the  court 
below  collaterally,  and  are  by  no  means  subject  to  all  the  excep- 
tions which  might  be  taken  on  a  direct  appeal.  They  may  well 
be  considered  judicial  proceedings;  they  were  commenced  in  a 
court  of  justice,  carried  on  under  the  superrising  power  of  the 
court,  and  did  receive  its  final  ratification.  The  general  and 
well-settled  rule  of  law  in  such  cases  is,  that  when  the  proceed- 
ings are  collaterally  drawn  in  question,  and  it  appears  upon  the 
face  of  them  that  the  subject-matter  was  within  the  jurisdiction 
of  the  court,  they  are  voidable  only.  The  errors  and  irregulari- 
ties, if  any  exist,  are  to  be  corrected  by  some  direct  proceed- 
ings, either  before  the  same  or  an  appellate  court.  If  there  ia  a 
total  want  of  jurisdiction,  the  proceedings  are  void,  and  a  mere 
nullity,  and  confer  no  right,  and  afford  no  justification,  and  may 
be  rejected  when  collaterally  drawn  in  question."  "  The  only 
objection,"  says  the  court,  ^*  that  presents  any  difficulty  is  that 
it  was  proved  that  none  of  the  heirs  of  Robert  Tolmie  had  arrived 
at  age  when  the  sale  was  made,  and  how  far  this  will  affect  the 
sale  will  depend  upon  the  question  whether  the  proceedings  in 
partition,  when  brought  up  in  this  collateral  way,  were  open  to 
an  inquiry  into  that  fact."  They  suggest  the  question  whether 
the  jurisdiction  depended  upon  that  fact,  and  argue  that  it  may 
well  be  inferred  that  the  petition  intended  to  assert  that  Marga- 
ret was  of  age;  and  say  that  at  all  events  the  age  of  the  heirs 
was  a  matter  of  fact  upon  which  the  court  was  to  judge;  that 
even  if  the  jurisdiction  of  the  court  depended  on  that  fact,  it 
is  by  no  means  clear  that  it  would  be  permitted  to  contradict  it, 
on  a  direct  proceeding  to  reverse  any  order  or  decree  of  the 
court.  But  to  permit  that  fact  to  be  drawn  in  question  in  this 
collateral  way  is  certainly  not  warranted  by  any  principle  of 
law.  **  The  rules  which  apply  to  and  govern  titles  acquired 
under  soles  made  by  order  of  oi'phans'  courts  and  courts  of  pro- 
bate are  applicable  to  the  case  now  before  the  court."  They  lie- 
fer to  the  above  quotation  from  Elliot  v.  Peirsol,  1  Pet.  340,  and 
say:  **  This  is  the  clear  and  well-settled  doctrine  of  the  law,  and 
applies  to  the  case  now  before  the  court.  The  jurisdiction  of  the 
court  over  the  subject-matter  appears  on  the  face  of  the  pro* 
ceedings,  and  its  errors  and  mistakes,  if  any  were  committed. 
(«umot  be  corrected  nor  examined  when  brought  up  collaterally^ 
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as  ihej  were  in  the  drcoifc  coorfc."  Bat  the  caoe  of  Orignon 
V.  AOor^  2  How.  319,  reyiews  the  whole  subject,  and  beconiea 
Teiy  important.  The  administrator  of  Pierre  Grignon  sold  land 
belonging  to  his  estate  for  the  payment  of  debts,  and  the  heirs 
faring  ejectment  to  recoTer  it,  holding  the  sale  Toid.  The  law  of 
Michigan,  in  which  state  the  case  arose,  made  the  same  require- 
ments of  an  administrator  and  of  a  guardian,  in  order  to  obtain 
authority  to  sell.  The  license  was  granted  by  the  county  court 
(by  which  is  understood  a  court  of  common  pleas,  or  of  general 
jurisdiction),  which  was  authorized  thereto  bylaw.  The  law  re- 
quired the  administrator  to  make  a  representEition  of  the  condi- 
tion and  indebtedness  of  the  estate,  and  that  such  representa- 
tion should  be  accompanied  by  a  certificate  from  the  judge  of 
probate,  certifying  the  value  of  the  real  and  personal  estate,  and 
the  amount  of  debts,  and  also  his  opinion  whether  it  is  necessaiy 
that  real  estate  should  be  sold.  The  law  also  provided  that  the 
court,  previously  to  passing  on  the  representation,  should  order 
notice  to  be  given  to  all  parties,  or  their  guardians;  and  it  di- 
rected that  before  a  sale  the  administrator  should  enter  into 
bond,  and  give  a  certain  prescribed  notice  of  the  sale.  Several 
of  these  requirements  are  made  under  a  proviso,  which,  accord- 
ing to  the  case  of  Voorhees  v.  Bank,  10  Pet.  449,  make  them  as 
eonditions  precedent  to  the  exercise  of  the  power. 

Objections  were  made  on  all  the  above  points  that  the  fulfill- 
ment of  these  requirements  did  not  appear  on  the  face  of  the 
record,  nor  in  the  papers.  The  court  say  the  whole  merits  of 
the  controversy  depend  on  one  single  question:  Had  the  county 
court  of  Brown  county  jurisdiction  of  the  subject  on  which 
they  acted?  They  define  jurisdiction,  citing  United  Slates  v. 
Arredondo,  6  Pet.  709;  Kelly  v.  Jackson,  Id.  623;  Bhode  Inland 
V.  MassachusettSy  12  Id.  718;  Ex  parte  Ibbiaa  Watkina,  3  Pet.  205. 
They  style  this  a  proceeding  in  rem,  citing  McPhenson  v.  Cwn- 
liff,  11  Serg.  &  B.  422,  and  say  that  the  jurisdiction  of  orphans* 
courts,  and  all  courts  who  have  power  to  sell  the  estates  of  in- 
testates, is  irrespective  of  the  parties  in  interept.  The  couii 
then  proceed  to  say  that  no  other  requisites  to  the  jurisdiction 
of  the  county  court  are  prescribed  than  the  death  of  Grignon, 
the  insufficiency  of  his  personal  estate  to  pay  his  debts,  and  a 
representation  thereof  to  the  court  making  these  facts  appear. 
Their  decision  was  the  exercise  of  junsdictiou  which  was  con- 
ferred by  the  representation  that  it  did  then  appear  to  the  court 
that  there  were  facts  and  reasons  before  them  which  brought 
their  power  into  action,  and  that  it  waa  exercised  by  granting 
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ihe  prayer  of  the  petitioner;  and  if  the  decree  does  not  specify 
the  facts  and  reasons,  nor  refer  to  the  evidence  on  which  thej 
were  made  to  appear  to  the  judicial  eye,  they  must  have  been, 
and  the  law  presames  they  were,  such  as  to  justify  their  action : " 
citing  Philaddphia  d  DrenUm  R,  B.  Oo,  r,  Stimpson^l^  PeL  496. 
The  recitation  of  facts  in  the  license  is  referred  to,  but  that  is  not 
so  full  as  the  order  of  the  court  in  ihe  case  at  bar.  They  say: 
* 'After  the  court  has  passed  on  the  representation  of  the  ad- 
ministrator, the  law  presumes  that  it  was  accompanied  by  the 
certificate  of  the  judge  of  probate,  as  that  was  a  requisite  to  the 
action  of  the  court;  their  order  of  sale  is  evidence  of  that,  or 
any  fact  which  was  necessary  to  give  them  power  to  make 
it;  and  the  same  remark  applies  to  the  order  to  give  notice  to 
the  parties.  This  is  a  familiar  principle  in  ordinazy  adversazy 
actions,  in  which  it  is  presumed,  after  verdict,  that  the  plaintiff 
has  proved  every  fact  which  is  indispensable  to  his  recovery,- 
though  no  evidence  appears  on  the  record  to  show  it;  and  the 
principle  is  of  more  universal  application  in  proceedings  in  rem 
after  a  final  decree  by  a  court  of  competent  jurisdiction  over 
the  subject-matter.  The  granting  the  license  to  sell  i^  an  ad- 
judication upon  all  the  facts  necessary  to  give  jurisdiction,  and 
whether  they  existed  or  not  is  wholly  immaterial,  if  no  appeal 
is  taken.  The  rule  is  the  same,  whether  the  law  gives  an  appeal 
or  not.  The  record  is  absolute  verity,  to  contradict  which  there 
•can  be  no  averment  or  evidence.  The  court  having  power  to 
make  the  decree,  it  can  be  impeached  only  by  fraud  in  the 
party  who  obtains  it:  United  Stales  v.  Arredondo,  6  Pet,  729. 
A   purchaser   under   it   is  not   bound   to  look  beyond  the 

decree These  principles  are  settled  as  to  all  courts  of 

record  which  have  an  original  general  jurisdiction  over  any 
particular  subject.  They  are  not  courts  of  special  or  limited 
jurisdiction;  they  are  not  inferior  courts,  in  the  technical  sense 
of  the  term.  That  applies  to  courts  which  are  created  on  such 
principles  that  their  judgments,  taken  alone,  are  entirely  disre- 
garded, and  the  proceedings  must  show  their  jurisdiction.  The 
true  line  .of  distinction  between  courts  whose  decisions  are  con- 
clusive if  not  removed  to  an  appellate  court,  and  those  whose  pro- 
oeedings  are  nullities  if  their  jurisdiction  does  not  appear  on 
their  face,  is  this:  a  court  which  is  competent  by  its  constitu- 
tion to  decide  on  its  own  jurisdiction,  and  to  exorcise  it  to  a 
final  judgment  without  setting  forth  in  its  proceedings  the  facts 
and  evidence  on  which  it  is  rendered,  whose  record  is  absolute 
verity,  not  to  be  impugned  by  averment  or  proof  to  the  con* 
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tniy,  ia  <rf  Aft  ilssk  demaagtkm.  Than  am  be  no  jvdkial  is* 
qieotkmbduad  the  judgment,  w?e1]jappdlAte  ''The 

court,"  ihej  eay,  "  has  a  xi^t  to  decide  eyezy  qneetion  which 
ooeniB  in  a  cause;"  citing  EOM  t.  Peirwol,  1  Id.  828;  <«aad 
soeh/'  they  add, "  mnst  hezeafter  be  taken  to  be  the  eatablished 
law  of  judicial  sales,  as  well  relating  to  those  made  in  proeeed- 
ings  in  reut  as  in  tfi  personam;"  citing  Vaarhea  t.  Bank  i^ 
UnUed  Siaiee,  10  Pet  473.  '<  Titles  acquired  under,  the  pro- 
ceedings of  oonris  of  competent  jurisdiction  must  be  deemed 
iutiolable  in  collateral  actions,  or  none  can  know  what  is  his 
own." 

The  case  of  PerkinB  v.  Ihirfidd,  11  Mass.  227,  which  is  aeTsral 
times  cited  in  the  cases  in  the  federal  court,  was  decided  in  ao* 
cozdanoe  with  the  rules  set  forth  in  the  above  cases  from  Peters 
and  Howard,  although  it  was  decided  before  them.  The  license  is 
granted  to  administrators  by  the  court  of  common  pleas,  upon 
a  certificate  from  the  judge  of  probate  not  warzanted  1^  the 
circumstances  of  the  estate,  and  the  administrators  did  not  give 
bond  as  required  by  statute.  The  supreme  court  say:  "That 
court  had  jurisdiction  of  the  subject-matter.  If  that  jurisdiction 
was  improvidently  exercised  or  in  a  manner  not  warranted  by  the 
evidence  from  the  probate  court,  yet  it  is  not  to  be  corrected  at 
the  expense  of  the  purchaser,  who  had  a  right  to  rely  upon  the 
order  of  the  court  as  an  authority  emanating  from  a  competent 
jurisdiction."  It  is  not  easy  to  determine  with  clearness  how 
to  class  the  above  case  of  Orignon  v.  Aslor,  2  How.  819.  It  oer* 
tainly  bids  defiance  to  the  rule  that  a  superior  court  acting  in 
a  sp^Bial  matter,  out  of  the  course  of  its  common-law  jurisdiction, 
acts  as  a  court  of  inferior  and  limited  jurisdiction.  It  must  be 
classed  either  as  a  case  giving  to  the  superior  court  in  such  cases 
the  full  weight  of  the  presumptions  which  belong  to  its  common- 
law  jurisdiction,  or  as  one  which  considers  all  such  cases  as  pro- 
ceedings in  rem.  And  either  of  these  grounds  may  be  predicated 
of  it.  This  case  and  the  rules  adopted  in  the  others  from  the 
supreme  court  of  the  United  States  seem  to  take  away  the  grounds 
and  reasoning  of  many  of  the  cases  decided  in  the  state  courts. 
And  in  truth,  there  is  a  necessity  that  some  superior  power 
-should  lay  hands  on  them  and  marshal  them  into  order,  or  pre- 
scribe rules  to  which  they  should  be  squared;  for  it  is  doubtful 
whether  a  rule  can  be  extracted  from  them.  It  is  probable  that 
the  rules  laid  down  in  the  foregoing  federal  cases  will  be  found 
subversive  of  the  great  mass  of  the  state  cases. 

A  few  other  cases  will  be  referred  to,  bearing  move  immedi* 
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fttdj  upon  fhe  poiniB  before  Bnggested:  Ludlow  t.  Jdhnaon,  ft 
Ohio,  668;  Ooforih  r.  LcmgworOi,  Id.  129;  Ewvng  yx  Etgfnff  7  I^- 
198  [28  Am.  Deo.  688];  Le  Grange  t.  Ward,  11  Id.  267;  ilioms  ▼. 
JeffkeB,  12  Id.  268;  Paine  t.  Moardand,  16  Id.  436  [46  Am.  Dec. 
686];  JSMb  t.  Jnoin,  Id.  689;  Bloom  v.  J^urdtcJE;,  1  Hill  (N.  Y.)»  13» 
[87  Am.  Dec  299];  Corvdnr.  MerriU, 8 Barb.  841;  Banoulr.  Ortf- 
fie,  8  Md.  64.  Many  oases  treat  these  distinctly  as  proceedings  in 
rem,  even  when  the  statute  provides  for  notice.  Snch  are  Orig» 
nan  v.  Aator,  supra;  McPherson  v.  Curdiff,  11  Seig.  &  B.  482; 
Adams  v.  Jeffries,  supra;  Ihngue  v.  Morton,  6  Har.  &  J.  28;  Ewing 
V.  Highy,  7  Ohio,  201;  Perkins  v.  JbircftiW,  «upra;  5o6&  t. 
Jbwn,  supra;  St.  Clair  t.  Morris,  9  Id.  19  [34  Am.  Dec.  415]; 
and  all  those  cases,  impliedly,  which  give  emphasis  to  the  fact  of 
the  court  having  jurisdiction  of  the  subject-matter;  and  such  ifc 
undoubtedly  is  in  its  nature,  for  it  certainly  is  not  an  adversarj 
proceeding. 

Without  finally  determining  whether  a  superior  courts  actin^f 
in  a  special  matter,  is  to  be  treated  as  an  inferior  and  limited 
court,  we  find  in  the  foregoing  investigation  some  method  by 
which  the  case  before  us  may  be  determined  by  rule,  and  not  oik 
detached  cases  only.  When  a  power  is  given  to  a  court  over  a 
special  subject  which  is  not  in  the  usual  course  of  the  common 
law,  and  a  mode  is  prescribed,  such  mode  must  be  pursued^ 
whether  the  tribunal  be  a  superior  or  inferior  one;  and  sufficient 
must  appear  to  show  the  case  to  be  within  the  reach  or  juris- 
diction of  the  tribunal.  Whether  in  the  case  of  a  superior  court» 
this  sufficienUy  appears  by  the  statute  conferring  the  power, 
and  the  common-kiw  presumptions  in  favor  of  such  a  court  (a 
petition  being  first  filed  to  call  up  the  power),  the  state  and 
federal  courts  seem  to  differ  widely.  If,  however,  sufficient 
appears  on  the  face  of  the  record  (or  proceedings)  of  the  court 
to  give  it  jurisdiction  under  the  law  conferring  the  power,  then 
the  presumption  attaches  in  favor  of  the  remainder  of  the  pro- 
ceedings of  the  court,  whatever  that  court  may  be.  But  whether, 
and  in  what  cases,  the  facts  stated  in  the  record  mav  be  con- 
tradicted,  remains  in  doubt,  even  as  regards  an  inferior  conrtr 
See  1  Smith's  Lead.  Cas.,  6th  ed.,  note,  820,  821,  824,  842.  If 
there  be  a  petition,  on  the  proper  matter  of  that  nature,  to  call 
into  action  the  power  or  jurisdiction  of  the  court,  the  sufficiency 
of  it  cannot  be  called  into  question  collaterally.  This  is  for  the 
appellate  power  only.  If  there  be  a  notice  or  publication,  or 
whatever  of  this  nature  the  law  requires  in  reference  to  persons^ 
its  sufficiency  cannot  be  questioned  collaterally:  Id.  8N,  848^ 
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Bkdden  t.  ITrigM,  6  N.  T.  497;  Borden  t.  SkOe,  11  Ark.  SIB 
[64  Am.  Dec.  217];  JBwing  t.  Sigby^  mipra;  Paine  y.  Moordand^ 
tupra;  Wright  t.  Manh,  2  G.  Oxeene»  109. 

The  qaestions  made  in  the  case  at  bar  may  be  qmckly  settled 
under  those  roles,  so  fur  as  they  are  to  determine  ihem.  The 
ftcst  objection  made  to  the  proceedings  of  the  district  court  is 
that  it  had  jniisdietion  of  neither  the  sabjeet-matter  nor  the 
parties.  We  do  not  understand  that  a  serious  question  is  made 
as  to  the  jurisdiction  oyer  the  subject,  for  the  authority  to  grant 
such  a  license  is  given  by  both  the  acts  before  referred  to.  Next 
is  the  want  of  notice  to  the  parties^  as  is  alleged;  that  is,  to 
the  minors,  or  to  the  next  of  kin.  Chapter  11,  section  8,  of 
the  second  act  referred  to,  proyides  that ''  no  such  license  shall 
be  granted  until  notice,  by  public  adrertisement  or  otherwise, 
as  the  court  shall  order,  shall  hare  been  given  to  the  nOLt  of  kin 
of  the  ward,  and  to  all  persons  interested  in  the  estate/'  etc. 
This  is  the  section  applicable  here,  and  it  may  be  doubted 
whether  it  intends  a  notice  to  the  wards.  But  at  all  events,  it  is 
sufficiently  answered  by  the  record,  which  finds  '*  that  the  court 
[among  other  things],  being  satisfied  from  publication,  projMrly 
filed,  that  the  notice  required  by  law  has  been  giren,''  orders, 
etc.  This  chapter  does  not  require  personal  service.  The 
above  is  sufficient  to  give  jurisdiction,  at  least  until  contradicted 
by  proof;  and  we  do  not  now  decide  whether  such  proof  could 
be  received.  As  to  the  objection  that  the  petition  should  lie 
over  one  term,  and  the  publication  should  be  made  between  the 
terms,  we  do  not  understand  that  this  practice  relates  to  matters 
of  this  kind— matters  of  a  probate  nature.  But  however  that 
may  be,  the  sufficiency  of  the  notice  is  a  question  for  appeal^ 
and  cannot  be  brought  up  collaterally.  So  far  as  these  objec* 
tions  go,' the  sale  will  have  to  be  sustained,  unless  we  find  diffi* 
cully  in  the  act  of  184S,  c.  11,  sec.  20.  It  is  as  follows:  '*  In  case 
of  an  action  relating  to  any  estate  sold  by  a  guardian  under  the 
provisions  of  this  chapter,  in  which  the  ward,  or  any  person 
ft^iTwiiig  under  him,  shall  contest  the  validity  of  the  sale,  the 
same  shall  not  be  avoided  on  account  of  any  irregulariiy  in  the 
proceedings,  provided  it  shall  appear:  1.  That  the  guardian  was 
licensed  to  make  the  sale  by  a  court  of  competent  jurisdiction; 
2.  That  he  give  bond  (approved),  in  case  one  was  required  by 
the  court  granting  the  license;  8.  That  he  took  the  oath  pre* 
scribed  in  this  chapter;  4.  That  he  gave  notice  of  the  time  and 
place  of  the  sale,  as  prescribed  herein;  5.  That  the  premises 
were  sold  accordingly,  at  public  auction,  and  are  held  by  one 
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who  pnrohased  ihem  in  good  faifh."  One  of  the  leading  pu^ 
poses  of  the  preceding  inrestigation  is  to  ascertain  how  the  re- 
quired matters  must  or  may  appear,  and  in  what  sense  the  word 
"*' appear"  may  be  taken  in  the  foregoing  statate.  Upon  this 
we  aie  satisfied.  The  next  inqniiy  is  as  to  whether  the  provis- 
ions of  the  above  section  20,  of  chapter  11,  statutes  of  1843,  are 
to  be  taken  as  peremptory,  or  as  directoxy  only.  It  is  true  that 
the  argument  in  favor  of  the  directoxy  character  of  this  section 
is  countenanced  by  the  penalty  provided  by  the  next  section,  in 
«a8e  of  any  neglect  or  misconduct  in  the  proceedings  of  the  guar- 
dian, by  which  any  person  interested  shall  suffer  damage.  But 
the  reasoning,  on  the  other  hand,  is  too  weighty  to  be  overcome 
by  this  consideration.  In  the  first  place,  why  are  these  provis- 
ions in  the  statute  ?  Do  they  not  bear  a  specific  meaning?  Do 
they  mean  no  more  than  the  settled  rules  would  have  taught 
without  them  f  Do  they  not  at  once  impress  the  mind  as  per- 
emptory requirements?  The  language  is  that  "the  sale  shall 
not  be  avoided  on  account  of  any  irregularity  in  the  proceed- 
ings, provided  that  it  shall  appear  that  the  five  following  facts 
exist.  Does  not  this  language  admit  of  this  change  of  proposi- 
tion ?  The  sale  shall  not  be  avoided  for  any  irregularities  except 
in  the  following  particulars,  and  therefore  that  the  sale  may  be 
avoided  on  account  of  irregularities  in  the  following  particulars; 
and  again,  that  the  sale  may  be  avoided,  provided  the  following 
facts  do  not  appear.  The  sense  manifestly  is  that  the  sale 
ehall  not  be  held  void  for  minor  irregularitieB,  nor  for  any  such, 
if  certain  leading  requirements  are  observed.  But  these  must 
be  observed.  The  contrary  reasoning  would  be  this,  and  no 
other:  the  sale  shall  not  be  avoided  if  these  things  appear  (which 
is  by  statute);  and  if  they  do  not  appear,  the  sale  will  be  sus- 
tained upon  adjudicated  principles. 

By  this  process,  it  is  brought  to  pass  that  whether  they  appear 
or  not  is  immaterial,  since  in  the  one  case  the  statute  sustains 
the  sale,  and  in  the  other  the  adjudicated  cases.  This  fritters 
away  the  statute,  and  makes  it  mean  nothing.  But  we  believe 
it  was  written  and  enacted  to  have  its  appropriate  effect,  and 
iiowever  the  rules  of  law  and  the  adjudicated  eases  might  dis- 
pose of  these  matters  if  this  section  did  not  exist,  and  however 
important  we  may  esteem  it  to  sustain  sales  of  this  description 
when  it  can  be  done  fairly,  our  duty  now  is  only  to  square  this 
case  by  these  provisions  and  find  how  it  bears  the  test,  and  pro* 
nounce  accordingly.  As  to  the  first  condition,  we  have  found 
that  the  guardian  was  licensed  by  a  court  of  competent  jurisdio* 
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tion.  As  to  the  eeoond,  no  bond  was  reqoirod  by  {he  aemrL 
The  third  is, ''  ihat  he  took  the  oath  that  is  preeoiibed  in  this 
eleventh  chapter/'  section  11.  Such  goardian  shall  also,  before 
fixing  on  the  time  and  place  of  sale,  take  and  subscribe  an  oath» 
in  substance  like  that  required  to  be  taken  br  executors,  admin*^ 
istrators,  and  guardians  when  licensed  to  sell  real  estate.  Thia 
dearly  refers  to  section  11  of  chapter  10,  where  the  oath  ia 
given,  and  it  is  '*  that  in  disposing  of  the  estate  which  he  ia 
licensed  to  sell  he  will  use  his  best  judgment  in  fixing  on  the 
time  and  place  of  sale,  and  that  he  will  exert  his  utmost  en- 
deaTors  to  dispose  of  the  same  in  such  manner  as  will  be  most 
for  the  advantage  of  all  interested  therein."  Without  the  fore- 
going provision  of  the  twentieth  section,  on  which  we  are  com-^ 
menting,  such  an  oath  simply  required  might  be  presumed  after 
a  confirmation  of  the  sale,  on  the  principles  of  the  cases  before 
cited;  but  under  this  statute  there  can  be  no  such  presumption.. 
The  importance  of  this  requirement  is  not  for  us  to  decide;  but 
we  can  see  its  fitness,  in  the  present  case  at  least,  when  it  is  in 
evidence  that  the  sale  was  made  to  the  husband  of  the  guardian. 
There  is  no  evidence  either  in  the  record  or  in  the  papers,  nor 
is  any  brought  to  our  knowledge  aliunde,  that  this  oath  woa 
taken.  The  guardian  makes  a  report  of  her  sale,  but  does  not 
state  it.  There  is  a  judgment  confirming  the  sale,  but  this  goes 
no  further  than  to  say  (in  allusion  to  the  report),  "  which  having 
been  examined  by  the  court  here,  and  the  court  being  fully  ad-^ 
vised  of  and  concerning  the  premises,  it  is  ordered,"  etc.  The 
statute  says  it  must  *'  appear  "  that  she  took  this  oath,  and  the 
least  we  can  require  is  that  the  record  shall  aver  it;  or  that  it 
should  appear  otherwise.  The  above  record  does  not  answer 
the  call  of  the  statute. 

As  to  the  fourth  requirement,  *'  that  she  gave  notice  of  the 
time  and  place  of  sale  as  prescribed."  This  refers  to  section  12 
of  chapter  10,  which  we  think  refers  to  the  act  of  1839,  Stats. 
1843,  p.  433,  sec.  11,  which  provides  that  the  court  shall  direct 
the  notice.  In  this  case  the  court  directed  a  notice  of  the 
sale,  and  the  report  recites  that  she  advertised  ''according  to 
law."  But  there  is  no  such  notice  returned  among  the  papers^ 
nor  any  other  evidence  of  its  having  been  given.  But  on  the 
strength  of  some  of  the  cases  above  cited,  we  are  inclined  to 
think  that  thia  allegation  in  the  report,  followed  by  the  confirma- 
tion,  a  part  of  which  is  above  quoted,  is  sufiScient  prima  facie^ 
As  to  the  fifth  condition,  *'  that  the  premises  are  held  by  one  who 
purchased  them  in  good  faith,"  we  are  disposed  to  consider  this 
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§B  meaning  one  who  holds  them  at  the  time  of  the  aotion,  and 
not  as  referring  to  the  original  porchaeer  solely;  and  there  is 
nothing  tending  to  show  that  the  defendants  did  not  purchase 
in  good  faith. 

Therefore,  because  it  does  not  appear  that  the  goardian  took 
the  oath  required  by  the  statute,  the  sale  must  be  held  void. 
This  result  dispenses  with  the  necessity  of  considering  the  other 
points  in  the  cause. 

The  judgment  of  the  district  court  is  a£Srmed. 

Note  bt  Court. — We  desire  to  aay  to  the  profeadon,  both  for  this  and 
other  causea,  that  our  access  to  books  is  very  limited.  We  cannot  therefore 
in  this  case  determine  the  correctness  of  the  citations  of  many  of  the  cases 
in  the  note  in  1  Smith's  Leading  Cases,  but  we  give  them  that  others  having 
better  opportunities  may  examine. 

EvzBT  Presumption  Obtains  in  Favor  of  Judgments  of  courts  of  gen- 
eral jurisdiction:  Suiter  v.  Turner^  10  Iowa,  526,  citing  the  principal  case; 
Ounn  V.  Howell,  62  Am.  Dec.  785,  note  791;  Horan  v.  Wahrenberger^  58  Id. 
145^  note  148,  where  other  cases  are  cohected. 

Nothing  is  Intended  in  Favor  of  Jurisdiction  of  Inferior  Court, 
but  if  the  jurisdiction  is  shown,  everything  will  be  intended  in  favor  of  the 
judgment:  Ounn  v.  Howell,  62  Am..  Dec.  785,  note  791.  Its  judgments  then 
•tand  on  the  same  footing  as  those  of  superior  courts:  Shawham  v.  Loffer^  24 
Iowa,  228r  i^fnitk  v.  Engle,  44  Id.  269,  both  citing  the  principal  case. 

Where  Court  has  Acquired  Jurisdiction  of  Cause,  full  credence  la 
to  be  given  to  the  subsequent  proceedings,  and  no  subsequent  irregularity 
will  invalidate  them:  Little  v.  Sinnett,  7  Iowa,  330;  Davenport  M,  S,  F,  ^  L,  A, 
V.  Schmidt,  15  Id.  216;  Ballt^ger  v.  Tarhell,  10  Id.  493;  Purdey  v.  Hayes^  22 
Id.  37;  Shawham  v.  Loffer,  24  Id.  226;  De  Tar  v.  Boime  Co,^  34  Id.  491; 
Lyon  V.  Vanatta,  35  Id.  525;  Hyan  v.  Varga  A  B.  is  M,  R,  R,  Co.,  Zl  Id.  81. 
Bennett  v.  Hetherington,  41  Id.  150;  Thai-p  v.  Brenneman,  Id.  254;  Farmers* 
Ins,  Co,  V.  HighsmUh,  44  I.  333,  all  citing  the  principal  case.  The  sufficiency 
of  the  notice,  or  whatever  else  is  necessary  in  reference  to  persons,  to  give  the 
court  jurisdiction,  cannot  be  questioned  collaterally:  BonsaUv,  Isett,  14  Id. 
312,  citing  the  principal  case.  A  notice,  though  defective,  is  sufficient 
to  give  the  court  jurisdiction:  Commissioners  of  Clay  Co.  v.  Marlde,  46  Ind. 
112;  Muncey  v.  Toest,  74  Id.  412;  Little  v.  SinneU,  7  Iowa,  330;  BalUnger  v. 
Tarhell,  16  Id.  493;  Hahn  v.  Kelly,  34  Cal.  428;  all  citing  the  principal  case. 

Whbrb  Court  of  General  Jurisdiction  has  Special  Authobitt  con- 
ferred upon  it  by  statute,  it  is  quoad  hoe  an  inferior  or  limited  court:  Otam 
▼.  Howell,  62  Am.  Dec.  785,  note  791. 

Where  Jurisdictional  Factis  do  not  Appear  of  Record,  their  exist- 
ence may  be  proved  aliunde:  Williams  v.  Camma^ih,  61  Am.  Dec.  508.  But 
if  the  record  shows  that  a  judgment  was  rendered  when  no  jurisdiction  had 
been  acquired  over  the  subject-matter  or  the  person,  it  is  void,  and  will  be  so 
treated  in  a  proceeding  direct  or  collateral:  Boker  v.  CliapUne,  12  Iowa,  206» 
siting  the  principal  case;  Horan  v.  Wahrenberger,  58  Am.  Dec.  145,  note  149^ 
where  other  cases  are  collected. 

The  principal  case  is  referred  to  in  Morrow  v.  Weed,  4  Iowa,  87,  and 
Ib  /Wisier  v.  Steenrod,  7  Id.  340,  for  a  discussion  of  the  law  relating  to  tha 
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«oUfttenl  impeabbmeiit  ofprooeedingi  of  oonrte.  In  Lumg  t.  BwrnOi,  18  Id. 
35,  it  is  said  that  the  principal  caaa  has  gone  as  &r  to  sutatn  guardians' sales 
as  the  courts  generally  in  this  oonntry  have  done.  In  BtaU  v.  Berry,  12  Id. 
<}0,  it  is  referred  to  as  having  fally  diwcnssed  the  doctrine  of  presaQ(>Uons  in 
favor  of  the  regalarity  of  the  proceedings  of  courts  of  inferior  jurisdiction. 
And  it  is  cited  in  ThomUm  v.  Mulqmime,  Id.  654,  to  the  point  that  the  al>> 
«enoe  from  the  record  of  prohate  proceedings  of  the  oath  of  the  administratOTy 
required  hy  the  statute^  Is  fatal  to  the  tiue  of  the  purchaser  at  an  admlnis* 
tcatoK^s  sale. 


GowEB  V.  Gabteb. 

[3  Iowa,  9M.] 

AaBxnnoiT  to  Pat  Sum  of  Monkt  bt  Dat  Cbbtaiv»  avd  Itoa  nuv 

LxoAL  Intkbsst  afterwards  hy  way  of  penalty  if  the  debt  be  boI 

punctually  paid,  is  not  usurious. 
1^0  Other  Sum  can  now  be  Rbcovebed  itndeb  PsHALrr  than  that  which 

will  compensate  the  plaintiff  for  his  actual  loss. 
PBOMias  TO  Pat  Penaltt  betoni)  AuonKT  of  Leqal  Interest  on  money 

loaned  cannot  be  enforced. 
Damages  for  Mere  Nok-paymxht  of  Moeet  oak  never  be  so  Liquidates 

between  the  psrties  as  to  evade  the  provisums  of  the  law  which  fix 

the  rate  of  interest. 
Where  Judgment  is  Bendebsd  for  More  than  Partt  is  Entitled  to 

Rboover,  the  appellate  court  will  correct  the  error,  even  where  the 

judgment  below  was  by  default. 

AonoN  on  three  promissoiy  notes,  each  of  which  contained 
this  stipulation:  "If  not  paid  punctually  when  due,  we  promise 
to  pay  as  a  penalty  for  the  default  two  and  a  half  per  cent  per 
monlii  from  maturity  till  paid/'  The  other  facts  suffidentlj 
appear  from  the  opinion. 

/.  M,  Freslon^  for  the  appellants. 

Clarke  and  Benley,  for  the  appellees. 

By  Court,  SrocKTONy  J.  The  first  question  arising  in  fhia 
cause  is  as  to  the  correctness  of  the  decision  of  the  district 

■ 

court  in  sustaining  the  demurrer  to  defendant's  answer. 

The  answer  is  certainly  most  inartificially  drawn.  It  is  clearly 
insufficient  in  the  facts  it  sets  forth,  to  show  that  there  was  any- 
thing usurious  in  the  contract  between  the  parties,  whereby 
defendants  agreed  to  pay  the  several  sums  of  money  when  the 
promissoiy  notes  respectively  fell  due.  If  the  contract  was 
usurious,  ihe  plaintiffs,  under  section  5,  act  of  Februaiy,  1853, 
Sess.  Acts,  68,  would  only  have  been  entitled  to  judgment  for  the 
principal  sum  loaned,  without  interest  or  costs.    The  contnust 
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is  not  rendered  Toid.  The  object  of  the  defendants,  then^ 
should  have  been  to  have  stated  such  facts  as  would  have  shown 
the  contract  usurious,  in  order  to  avoid  the  payment  of  the 
interest  and  cost.  But  there  are  no  facts  alleged  to  show  thai 
there  had  been  any  substantial  payment  or  agreement  to  pay  more 
than  the  law  allows,  either  for  the  use  of  money  lent,  or  for  the 
forebearance  of  money  due  and  payable.  The  agreement  to  pay 
the  penalty  of  two  and  a  half  per  centum  per  month,  in  default 
of  payment  of  the  principal  sum  and  interest  when  due,  formed 
no  part  of  the  consideration  of  the  several  promissory  notes^ 
or  either  of  them,  and  consequently  does  not  affect  them  vrith 
the  taint  of  usury.  The  agreement  was  in  its  language  and 
terms  a  penally  to  secure  the  faithful  performance  of  the  origi- 
nal contract.  If  this  contract  had  been  performed  by  the  de* 
fendants,  and  the  money  paid  according  to  the  tenure  and  effect 
of  their  undertaking,  at  the  time  the  promissory  notes  fell  due^ 
there  would  clearly  have  been  no  usurious  interest  paid  or  re- 
ceived. The  defendants  then  had  it  in  their  power  to  obviate 
the  objectionable  feature  of  the  contract  of  which  they  com- 
plain, and  by  their  own  act  free  the  promissory  notes  of  the 
supposed  taint  of  usury  to  which  they  now  object.  Where  a 
party  agrees  to  pay  a  sum  of  money  by  a  day  certain,  and  more 
than  legal  interest  afterwards  by  way  of  penalty  if  the  debt  be 
not  punctually  paid,  such  agreement  is  not  usurious.  The  au- 
thorities to  support  this  point  are  numerous,  and  we  refer  to 
the  folio wingi  among  others:  TFi^Ti/ v.  5/iucib,  Morris,  425;  Shuch 
V.  Wight,  1  G.  Greene,  128;  Lawrence  v.  Cowles,  13  Hi.  577; 
WeUa  V.  Oerling,  1  Brod.  &  B.  447;  Brockway  v.  Clark,  6  Ohio, 
45;  CuikrY.  How,  8  Mass.  257;  Oambril  v.  Doe,  8  Blackf.  140 
[44  Am.  Dec.  760];  Kelly  on  Usury,  76;  Parsons  on  Mercantile 
Law,  256;  2  Parsons  on  Contracts,  293.  This  contract,  there- 
fore, not  being  in  our  opinion  usurious,  the  demurrer  to  defend- 
ants' answer  was  properly  sustained  by  the  court. 

It  appears  from  the  record  that  in  the  further  progress  of  the 
cause,  after  sustaining  the  demurrer  to  so  much  of  the  defend- 
ants' answer  as  was  intended  to  set  up  the  defense  of  usuiy,  the 
court  rendered  judgment  for  the  plaintiff  for  three  thousand 
four  hundred  and  twenty-seven  dollars  and  forty  cents,  beings 
for  the  amount  of  the  notes  and  interest  to  maturity,  together 
with  the  penalty  of  two  and  a  half  per  centum  per  month.  It 
is  now  assigned  for  error  by  the  defendants,  that  this  judgment 
is  for  too  great  a  sum;  that  the  plaintiff  was  entitled  to  jadg- 
ment  for  the  amount  of  the  notes  and  interest  only;  and  that  the 
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court  should  not  hare  indnded  in  the  judgment  Hie  penally  of 
two  and  a  half  per  centum  per  month. 

The  defendants'  agreement  to  pay  the  two  and  a  half  per 
centam  per  month  as  a  penalty  in  default  of  payment  of  the 
promissoiy  notes  at  their  maturity  is  not  essentially  different 
from  an  agreement  to  pay  a  gross  sum  as  such  penalty.  Nor  do 
we  peroeiTe  that  either  of  the  notes  sned  on  is  essentially  differ- 
ent from  a  penal  bond  by  which  the  obligor  binds  himself  to 
pay  the  obligee  a  certain  sum,  with  a  condition  appended  by 
which  the  first  obligation  is  to  be  Toid  on  the  payment  of  the 
lesser  sum  to  the  obligee  by  a  day  certain.  The  real  nature  and 
essence  of  the  agreement  is  always  disclosed  by  the  condition  of 
the  bond  or  undertaking. 

In  the  present  case,  the  condition  of  the  contract  was  to  pay 
the  notes  with  interest  by  a  certain  day.  If  not  paid  punctually 
when  due,  defendants  promise  to  pay  as  a  penalty  for  the  de- 
fsult  two  and  a  half  per  centum  per  month  from  maturity  until 
paid.  Are  the  plaintiffs  entitled  to  enforce  this  XHsnalty  against 
the  defendants  on  their  failure  to  pay  the  notes  at  their  matu- 
rity? We  may  first  remark,  howerer,  that  on  examination  of 
the  petition  we  find  that  it  does  not  set  forth  any  breaches  on 
the  part  of  defendants,  as  on  a  penal  bond.  It  does  not  aver 
what  amount  is  claimed  by  plaintiffs  as  due  from  the  defend- 
ants; nor  does  it  pray  judgment  for  the  amount  of  the  penalty. 
We  refer  to  this  in  connection  with  the  question  made  by  de- 
fendants in  their  assignment  of  errois,  Tiz.,  whether  the  court 
should  have  rendered  judgment  for  the  penalty  of  two  and  a 
half  per  centum  per  month;  and  if  not,  for  what  amount  should 
judgment  have  been  rendered. 

The  consideration  of  this  question  renders  it  advisible  to  in- 
quire to  some  extent  into  the  nature  and  history  of  actions  for 
penalties,  and  on  penal  obligations.  In  an  action  of  debt  on  a 
penal  bond  for  condition  broken,  the  amount  which  tbo  plain- 
tiff was  entitied  to  recover  was  originally  the  penalty.  The  ac- 
tion could  not  be  relieved  against  either  by  payment  or  tender. 
This  severe  rule  of  the  common  law  was  only  mitigated  by 
the  practice  of  the  courts  of  chancery,  which  interposed  and 
would  not  allow  the  creditor  to  take  more  than  in  conscience 
he  ought:  Sedgwick  on  Damages,  893.  From  the  time  that  it 
became  settled  in  equiiy  that  the  condition  of  the  bond  was  the 
agreement  of  the  parties,  the  obligor  was  relieved  from  the  pen- 
alty. Very  soon  arose  the  practice,  enforced  by  legislation,  re- 
quiring the  plaintiff  to  assign  breaches  in  his  declaration,  and 


74  GowBB  V.  Cabteb.  [lowai 


the  Jozy  on  the  tirial  aaseesed  saoh  damages  for  the  fareachea 

assigned  as  the  plaintiff  on  the  trial  might  prove.  And  it  is 
enacted  bj  the  code  of  Iowa>  section  1818,  that  **  in  actions  on 
penal  bonds  the  petition  must  set  forth  the  breaches,  and  the 
judgment  rendered  thereon  must  be  for  the  actual  damages 
only."  It  may  therefore  be  laid  down  as  a  settled  rule,  that  no 
other  sum  can  now  be  recovered  under  a  penalty  than  that  which 
shall  compensate  the  plaintiff  for  his  actual  loss.  The  penalty 
is  in  no  sense  the  measure  of  compensation;  and  the  plaintiff 
must  show  the  particular  injury  of  which  he  complains,  tod  have 
his  damages  assessed  by  a  jury.  Such  damages,  it  is  further  held, 
are  not  necessarily  nominal,  and  the  jury  may  give  substantial 
damages,  if  they  see  fit:  Sedgwick  on  Damages,  396,  897. 

In  the  case  of  a  loan  of  money,  although  in  point  of  fact  a 
creditor  may  suffer  the  most  serious  inconvenience  for  the  want 
of  punctual  payment  of  his  debt,  as  happens  every  day,  and  a 
subsequent  payment  of  principal  and  interest  may  be  a  very 
inadequate  compensation  for  the  original  disappointment,  it  may 
be  stated  as  a  general  rule,  that  a  promise  of  paying  a  penalty 
beyond  the  amount  of  legal  interest  cannot  be  enforced:  3 
Pothier.on  Obligations,  appendix,  87.  Where  the  penalty  has 
been  incurred,  the  ends  of  justice  may  be  arrived  at,  by  re- 
ducing the  penalty  to  the  actual  debt:  2  Parsons  on  Contracts, 
393.  The  case  of  Groves  v.  Orovea,  1  Wash.  1,  was  an  agreement 
for  the  payment  of  a  debt  at  a  certain  day,  and  if  not  paid 
punctually,  then  for  the  payment  of  a  larger  sum;  the  court 
held  that  a  contract  to  pay  a  larger  sum  at  a  future  day  was  not 
usurious,  and  that  the  increased  sum  should  be  considered  as  a 
penalty  against  which  equity  ought  to  relieve,  on  compensation 
being  made.  So  in  Brochway  v.  Clark,  6  Ohio,  45,  the  supreme 
court  of  Ohio  held  that  where  a  money-lender  takes  from  a  bor- 
rower an  obligation  for  a  greater  amount  than  the  money  lent 
and  stipulated  interest,  with  an  undertaking  on  his  part  to 
receive  a  less  sum  in  discharge  of  the  obligation,  if  punctually 
paid,  equity  may  relieve  against  the  excess  as  a  penalty,  on  the 
same  principle  upon  which  parties  are  ordinarily  relieved  from 
penalties. 

The  same  was  granted  at  law  in  Massachusetts,  in  the  case  of 
Cutler  V.  Howe,  8  Mass.  257.  After  a  verdict  by  the  jury  for  the 
plaintiff,  assessing  the  damages,  the  court  directed  a  certain 
amount  of  the  penalty,  which  it  deemed  oppressive,  to  be  de- 
ducted from  the  amount  ascertained  by  the  verdict,  and  judg- 
ment was  entered  on  the  verdict  as  amended.   In  Shuck  v.  Wights 
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1  G.  Greene,  128»  the  note  was  for  the  sum  of  three  hundred 
dollars,  payable  two  years  after  date,  and  to  bear  interest  after 
maturity,  if  not  paid,  at  the  rate  of  fifty  per  centum  per  annum. 
Suit  being  brought  by  the  holder  of  the  note  to  foreclose  the 
mortgage  given  to  secure  its  payment,  the  petition  prayed 
judgment  for  the  amount  of  the  note,  with  such^interest  as  the 
court  should  deem  just  and  proper.  Judgment  was  giyen  for 
the  plaintiff  for  the  amount  of  the  note,  and  interest  at  six  per 
centum  per  annum.  This  judgment  was  aflbmed  by  the  su- 
preme court:  Shuck  v.  Wight,  Bupra;  and  we  may  consider  that 
the  principle  was  thereby  settled,  so  far  as  the  authority  of  this 
court  could  settle  it,  that  the  plaintiff  was  not  entitled  to  judg- 
ment for  the  penalty  of  fifty  per  centum  per  annum,  but  for  six 
per  cent  only. 

In  another  class  of  cases,  where  the  parties  have  agreed  upon  a 
sum  as  a  measure  of  damages,  in  order  as  far  as  possible  to  avoid 
all  future  questions  as  to  the  amount  of  damages  which  may  re- 
sult from  the  violation  of  the  contract;  and  where  a  definite  sum 
was  named,  as  settled  and  liquidated,  if  the  construction  of  the 
phraseology  would  work  oppression,  the  use  of  the  term  "  liqui- 
dated damages"  did  not  prevent  the  courts  from  inquiring  into 
the  actual  injury  sustained,  and  doing  justice  between  the 
parties.  Ko  damages  for  the  mere  non-payment  of  money  can 
ever  lie  so  liquidated  between  the  parties  as  to  evade  the  pro- 
s'isions  of  the  law  which  fix  the  rate  of  interest:  Sedgwick  on 
Damages,  400. 

In  Orr  v.  ChurchiU^  1  H.  Black.  232,  Lord  Loughborough 
said:  '*  There  can  only  be  an  agreement  for  liquidated  damages 
where  there  is  an  agreement  for  the  performance  of  certain  acts, 
the  not  doing  of  which  would  be  injurious  to  one  of  the  parties; 
or  to  guard  against  the  performance  of  acts  which,  if  done, 
would  also  be  injurious.  But  in  cases  like  the  present,  the  law, 
having  fixed  by  positive  rules  the  rate  of  interest,  has  bounded 
the  measure  of  damages."  In  the  case  of  Oray  v.  Crosby,  18 
Johns.  226,  where  a  party  covenanted,  on  a  certain  contingency, 
to  pay  to  another  a  sum  of  money,  with  a  proviso  that  if  he 
failed  or  refused,  then  he  would  pay  a  larger  sum  as  liquidated 
damages,  the  supreme  court  of  New  York  say:  '*  Such  facts  con- 
stitute no  right  to  recover  beyond  the  money  actually  due. 
Liquidated  damages  are  not  applicable  to  such  a  case.  If  they 
were,  they  might  afford  a  secure  protection  for  usury,  and  coun- 
tenance oppression  under  the  forms  of  law."  On  a  consider- 
ation of  these  authorities,  we  have  no  hesitation  in  coming  to 
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One  conduBion  that  the  district  court  erred  in  rendering  judg- 
ment against  defendants  for  the  penalty  of  two  and  a  half  per 
centum  per  month  stipulated  in  the  notes.  The  plaintiff  waa 
entitled  to  recover  only  the  seyeral  sums  agreed  to  be  paid,  with 
the  interest  at  the  rate  of  ten  per  centum  per  annum;  and  the 
cause  being  h&rd  on  the  petition  and  exhibits  only,  the  judg- 
ment should  have  been  for  the  money  actually  due,  without  the 
addition  of  the  penalty. 

The  judgment  having  been  rendered  without  any  objection 
made  to  it  in  the  district  court,  and  without  any  effort  there  to 
correct  or  reduce  the  amount  of  the  damages,  we  have  inquired 
whether  the  defendants  can  now  ask  to  have  the  same  corrected 
in  this  court,  and  assign  for  error  that  the  judgment  was  for  too 
great  a  sum.  The  questions  made  by  defendants,  however,  we 
think,  arose  properly  in  this  case,  and  the  errors  are  well  as- 
signed. Even  when  the  judgment  below  has  been  by  default, 
this  court  will  correct  any  errors  apparent  on  the  face  of  the 
proceedings;  as  when  the  judgment  is  for  more  than  is  claimed 
by  the  plaintiff,  or  where,  as  in  this  case,  it  if  for  more  than  he 
is  rightfully  entitled  to  recover:  Boberia  v.  Smith,  Morris,  417; 
DooliUle  V.  ShdUm,  1  O.  Greene,  271. 

The  judgment  of  the  district  court  will  therefore  be  reveraed. 

Judgment  reversed. 

Sti?ulatiok  in  Notb  to  Pay  Hiohkr  Rate  of  Ihtkbot  Avna  Ha- 
TUBITT:  See  note  to  Horn  v.  Ntuh,  63  Am.  Dec.  439,  where  this  mibject  ie 
dieouaaed.  A  stipulation  in  a  note  on  time,  that  if  the  amoont  thereof  it  not 
paid  at  maturity  it  shall  bear  interest  from  date,  is  not  usurious,  nor  against 
sound  policy:  McNcury  ▼.  BtJl^  24  Id.  454. 

Whether  Sum  Agreed  to  be  Paid  is  Liquidated  Damage  or  Peh- 
altt:  See  note  to  Oraham  ▼.  Bickham^  1  Am.  Dec.  331,  where  this  subject 
is  discussed  at  length.  On  a  penal  bill,  an  action  for  the  sum  actually  due 
may  be  maintained  without  any  reference  to  the  penalty:  HoUey  v.  HcUey^ 
12  Id.  342. 

Usury  Defined:  See  note  to  Zeigler  ▼.  8coU^  54  Am.  Deo.  400;  note  t» 
Davis  ▼.  Oarr,  56  Id.  392. 

Penaltt  vor  Failure  to  Pat  Note  at  Maturitt:  See  note  to  Davis  ▼» 
Oarr,  55  Am.  Dec.  302,  where  this  subject  is  discussed. 

Mortgage  is  not  Usurious  which  stipulates  for  ^ve  per  cent  damagea» 
besides  the  legal  interest,  upon  a  sale  of  the  premises,  if  the  debt  is  not  paid 
at  maturity,  the  damages  being  in  the  nature  of  a  penalty  for  want  of  punc* 
tuality:  Oambril  v.  Doe,  4A  Am.  Dec.  760.  In  Weatherhy  v.  Smith,  30  Iowa» 
132,  and  in  McOill  ▼.  Griffin,  32  Id.  447,  both  citing  the  principal  case,  it  was 
decided  that  a  stipulation  in  a  note  secured  by  mortgage  for  the  payment  of 
an  attorney  fee  in  the  event  of  default  in  payment^  and  the  institatioii  of  • 
■nit  to  foreclose  the  mortgage,  does  not  make  the  note  usurious. 
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AiTT  liQfis  Imfoskd  oh  BoBBOWBi  uf  ADpiTioir  to  Aiiocm  Lnnr  uA 
kwfnl  iotenslk  whatever  form  it  nmjr  aMune*  b  a  Tiolation  of  the  law  re- 
•oictiiigtlMleiidertoaapeoifiednifteQf  iateraek:  dagme  y.  Or9diior$t  2t^  Am. 
Dee.  300. 

Thx  pbdioipal  gau  is  omD  m  Trcasd  t.  CIovIc,  0  Iow%  S08»  to  tiia 
IKNBt  that  the  law  win  pceTent  the  leooTory  of  nanriom  intamt  on  a 
toMti  bat  wben  it  beeomee  a  jiidgiiMnt»  the  oaae  is  ebanged. 
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To  Maotadk  AonoH  or  Slahbeb,  Oovbiqusvoi  or  Wobds  Svobdt 

be  to  oooasion  eome  injury  or  Ion  to  the  plaintiff,  either  ia  law  or  imc/L 
AoausATioit  0  AcnoHABLB  Whigh,  if  Pbovxd,  wouij>  SwioT  Pabvt 

Faiaxlt  AoocrsBD  to  a  pnniehment  which  would  bring  diigreoe  upon 

him. 
To  Causb  on  Pboouub  Abobtioh  bkpobx  Child  is  Quick  is  not  a  orim^ 

Inal  offense  at  common  law. 
Ibtaivt  in  Yvftbm  sa  Mbrx  is  hot  Humah  Biiho  within  the  mimnlng  of 

sectiofn  2508  of  the  Iowa  code,  which  providee  that  whoever  kills  say 

human  being  with  mslioe  sforethoaght»  either  cirpreas  or  implied^  is 

gmltyof  mnrder. 
Ts  CJbabok  Pibsoh  with  Gausino  oh  Pbooubiho  Abortioh  is  not  aotionabis 

per  se,  when  there  is  no  law  ponishing  snch  act  at  the  time  of  the  speak- 

ing  of  the  words. 
SuTHBia  Court  will  hot  Allow  Pahtt  to  be  Pbhjudiobd  by  the  refusal 

of  the  trial  court  to  give  a  correct  instruction,  because  the  same  may 

possibly  have  been  given  in  instructions  which  have  been  lost  without 

his  fault. 

Slahpeb  for  the  following  words  spoken  by  the  defendant's 
wife  of  and  concerning  the  wife  of  the  plaintiff:  **  She  is  a  bad 
woman;  she  has  destroyed,  with  instruments,  children  since  she 
has  been  here;  she  has  destroyed  one  or  two  children  since  she 
has  been  here;  she  takes  medicine  and  kills  her  children;  she 
destroys  her  children."  In  one  count  these  words  were  charged 
to  have  been  spoken:  "  She  is  not  a  decent  woman;  she  has 
flwxual  intercourse  with  other  men."  No  special  damages  were 
claimed.  The  defendants  demurred  to  the  petition  on  the 
ground  that  the  words  charged  were  not  actionable  per  $e.  The 
demurrer  was  overruled.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendants  appealed.  It  appeared  from 
the  clerk's  certificate  that  the  instructions  in  chief  giyen  to  the 
jury  had  never  been  returned  by  them,  and  what  those  instruc- 
tions were  was  notshown  ia  anyway.  The  other  facts  aie  stated 
in  the  opinion. 
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Palmer  and  IHnMe,  for  fhe  appellants. 

O,  C.  Noune,  and  Knapp  and  OaUioett,  for  the  appellee. 

By  Conrt,  YIbsqbx^  C.  J.  But  one  question  is  presented  for 
onr  consideration  by  appellants,  and  that  is,  whether  words 
charging  a  woman  with  causing  or  producing  an  abortion  are 
actionable  in  this  state. 

The  appellees  claim,  first,  that  as  the  instructions  in  chief  are 
not  before  us,  we  cannot  say  but  that  the  instructions  asked  by 
api>ellants  were  refused  because  they  had  been  previously  giyen. 
The  whole  record  rebuts  any  such  presumption.  The  overrul- 
ing of  the  demurrer,  which  raised  substantially  the  same  ques- 
tions, clearly  shows  that  on  this  point  the  court  could  not  have 
instructed  in  chief  as  requested  by  appellants.  And  then  again, 
these  instructions  are  asked  in  so  many  different  forms,  and 
refused  in  all,  that  we  can  hardly  suppose  that  the  same  view 
had  been  taken  in  the  previous  instructions.  But  still  further, 
we  would  be  unwilling  to  allow  a  party  to  be  prejudiced  by  the 
refusal  of  the  court  to  give  a  correct  instruction  because  the 
same  may  possibly  have  been  given  in  instructions  which  have 
been  lost  without  his  fault. 

It  is  next  claimed  by  appdlees  that  one  count  charges  the 
defendant's  wife  with  having  been  guilty  of  adultery;  that  the 
proof  may  have  been  confined  to  that  count  alone;  and  if  so, 
the  instructions  asked  were  properly  refused,  on  the  ground  of 
their  inapplicability.  The  whole  record,  however,  so  unmis- 
takably shows  that  the  words  charging  the  abortion  were  those 
relied  upon  for  a  recovery,  that  we  should  be  doing  violence  to 
suppose  the  instructions  were  refused  as  being  inapplicable; 
and  especially  so  as  nothing  of  the  kind  is  intimated  by  the 
judge  trying  the  cause  when  refusing  such  instructions.  We 
conclude,  therefore,  that  the  question  is  &irly  presented,  whether 
the  instructions  asked  were  correct,  and  should  have  been  given* 

To  maintain  an  action  of  slander,  the  consequence  of  the 
words  spoken  must  be  to  occasion  some  injury  or  loss  to  the 
plaintiff  either  in  law  or  fact.  As  the  declaration  in  this  case 
claims  no  special  damages,  or  a  loss  or  injury  in  fact,  we  are 
left  to  inquire  whether  the  charge  referred  to  in  the  instructions 
refused  was  of  such  a  character  as  to  amount  to  an  injury  in  law. 
To  determine  this,  it  becomes  material  to  ascertain  in  what 
cases  this  action  may  be  maintained  without  proof  of  special 
damages.  Starkie,  in  his  work  on  slander,  page  9,  lays  down 
the  rule  that  such  action  may  be  maintained  **  when  a  person  is 
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charged  with  the  oommiBsion  of  a  dime;  whan  an  infeetioiia 
disorder  is  imputed;  and  when  the  imputation  affeeta  the  plain- 
tiff in  his  office,  piofesaion,  or  busineas/'  In  this  case,  we  only 
need  examine  the  rule  ao  fiur  as  it  rehites  to  the  charge  of  a 
crime.  And  what  is  that  rule  f  In  Cox  t.  Bunker,  Morris,  269, 
the  supreme  court  of  this  territoty  recognised  the  rule  laid  down 
in  MiUer  t.  Fariish,  8  Pick.  385,  as  the  proper  one.  And  in 
that  case  it  is  said  that  **  whenever  an  offense  is  charged  which, 
if  proved,  may  subject  the  party  to  a  punishment,  though  not 
Ignominious,  but  which  brings  disgrace  upon  the  party  falsely 
accused,  such  an  accusation  is  actionable.  And  this  is  perhaps 
as  correct  and  at  the  same  time  as  brief  a  statement  of  the  gen- 
eral rule  as  has  been  given.  For  while  the  rule  is  variously 
stated  by  different  authors  and  judges,  yet  in  all  of  them  it  is 
laid*dovm»as  necessary  that  the  charge  shall  impute  a  punish- 
able offense.  To  this  there  may  be  an  exception  in  that  class 
of  cases  where  the  words  relate  to  the  reputation  of  a  female 
for  chastity.  But  of  such  charges  we  shall  have  occasion  to 
speak  heritor. 

With  this  rule  in  view,  then,  we  are  to  determine  whether  to 
charge  a  woman  with  procuring  an  abortion  in  this  state  since 
the  first  of  July,  1851,  is  actionable  per  m.  By  the  statate  of  1848, 
the  willful  kUUng  of  an  unborn  quick  child,  by  any  injury,  etc., 
was  made  manslaughter:  B.  S.  1843, 167,  sec.  10.  This  was  re- 
pealed by  the  code,  which  took  effect  July  1, 1861.  Since  that 
time  it  is  conceded  we  have  no  law  punishing  this  offexusie  by 
name.  But  it  is  claimed  that  such  a  child  is  a  human  being, 
within  the  meaning  of  section  2608,  which  provides  that  who- 
ever kills  any  human  being,  with  malice  aforethought,  either  ex- 
press or  implied,  is  guilty  of  murder.  If  this  be  so,  then  the 
charge  would  clearly  impute  a  punishable  offexusie,  and  would  be 
actionable  per  se.  But  in  this  view  we  cannot  concur.  It  will 
be  observed  that  one  of  the  instructions  asked  and  refused  was 
that  to  charge  a  woman  with  causing  an  abortion  was  not  action- 
able per  Be  in  this  state  since  the  first  of  July,  1861.  The  other 
is  to  the  same  effect,  except  that  it  uses  the  words  **  before  the 
eluld  is  quick.''  By  abortion  we  understand  the  act  of  miscar- 
rying, or  producing  young  before  the  natural  time,  or  before  the 
fetus  is  perfectly  formed.  And  to  cause  or  produce  an  abortion 
is  to  cause  or  produce  this  prematore  bringing  forth  of  this 
fetos*  And  notwithstanding  the  infant  in  venire  sa  mere  is 
treated  by  the  law  for  some  purposes  as  bom,  or  as  a  human 
being,  yet  wa  are  not  aware  that  it  has  been  so  treated  so  far  aa 


80  Abbams  t;.  Fosheb.  [lowak 

to  make  the  act  of  oanaizig  ita  misGaxxiage  murder  unleaa  00  d^ 
olared  by  statate.  And  certainly,  independent  of  atatnte,  it  is 
not  a  pnniahable  offense  when  the  child  is  not  quick  in  the 
womb.  When  the  child  is  bom,  howeyer,  it  becomes  a  human 
being  within  the  meaning  of  the  law;  and  if  it  shall  then  die, 
by  reason  of  any  potions  or  bruises  it  receiyed  in  the  womb,  it 
would  be  murder  in  those  who  administered  or  gave  them  with 
a  view  of  causing  the  miscarriage. 

In  Bussell  on  Crimes,  it  is  said  that  '*an  infimt  in  the 
mother's  womb,  not  being  in  rerum  nahura,  is  not  considered  as 
a  person  who  can  be  killed,  within  the  description  of  murder; 
and  therefore,  if  a  woman,  being  quick  or  great  with  child,  take 
any  potion  to  cause  an  abortion,  or  if  another  give  her  any  such 
potion,  or  if  a  person  strike  her,  whereby  the  child  within  her 
is  killed,  it  is  not  murder  or  manslaughter:"  BusselLon  Csimes, 
890.  The  statute  of  43  Geo.  m.,  c,  58,  provided,  however,  for 
the  punishment  of  such  offenses,  making  the  offense  when  the 
child  is  quick  in  the  mother's  womb  capital,  and  if  not  quick,  a 
felony.  The  law  is  stated  thus  by  Blackstone  in  his  commen- 
taries, vol.  1,  p.  129:  ''  If  a  woman  is  quick  with  child,  and  by 
a  potion  or  otherwise  killeth  it  in  her  womb,  and  she  is  de- 
livered of  a  dead  child,  tlds,  though  not  murder,  was  by  the 
ancient  law  homicide  or  manslaughter.  But  the  modem  law 
doth  not  look  upon  this  offense  in  quite  so  atrocious  a  light, 
but  only  as  a  heinous  misdemeanor."  To  support  an  indict- 
ment for  infanticide  at  common  law,  the  rule  as  uniformly 
recognized  is  that  it  must  clearly  appear  that  the  child  was 
wholly  bom,  and  was  bom  alive,  having  an  independent  circu- 
lation and  existence:  3  Greenl.  £v.,  sec.  136.  If  a  woman  be 
quick  with  child,  and  by  a  potion  or  otherwise  killeth  it  in  her 
womb,  and  she  is  delivered  of  a  dead  child,  this  is  a  great  mis- 
prision, and  no  murder:  3  Co.  Inst.  60.  In  CommonweaUh  v. 
Parker,  9  Met.  263  [43  Am.  Dec.  396],  it  is  held  not  to  be  a 
punishable  offense  by  the  common  law  to  perform  an  operation 
upon  a  pregnant  woman  with  her  consent  for  the  purpose  of 
procuring  an  abortion,  and  thereby  to  effect  such  purpose,  un- 
less the  woman  is  quick  with  child.  And  to  the  same  eSeoi  is 
the  case  of  CommonweaUh  v.  Bangs,  9  Mass.  887.  See  also  the 
case  of  State  v.  Cooper,  22  N.  J.  L.  52  [51  Am.  Dec.  248J,  where 
this  subject  is  very  fully  discussed,  and  many  of  the  authorities 
collected*  These  authorities  agree  in  holding  that  to  cause  or 
procure  an  abortion  before  the  child  is  quick  is  not  a  criminal 
offense  at  common  law,  whatever  it  may  be  after  the  child  iB 
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quick.  And  we  tbink  it  to  be  equally  true  that  an  infaiit  in 
venire  ea  mere  is  not  a  human  being  within  the  meanfng  of  aeo- 
tion  2508  of  the  code.  It  is  certainly  not  such  before  it  ia 
quick  in  the  womb. 

To  charge  a  woman  with  causing  or  procuring  an  abortion  ia 
not,  therefore,  to  charge  her  with  the  crime  of  murder  under 
our  law;  and  there  being  no  law  punishing  such  an  act  in  this 
state  at  the  time  the  words  were  spoken,  we  think  the  instruc- 
tions asked  were  improperly  refused. 

The  counsel  for  appellees  claim,  howeter,  that  the  ruling  of 
the  court  below  is  sustained  by  the  case  of  Daily  t.  JSeynobb,  4  G. 
Oreene,  354.  The  opinion  in  that  case  we  have  not  been  aUe 
to  see,  and  cannot,  therefore,  say  with  certainty  how  far  it  is 
applicable.  We  understand,  however,  that  the  words  spoken  in 
that  case  imputed  a  want  of  chastity  to  the  plaintiff,  who  was  an 
unmarried  female,  and  that  the  ground  assumed  substantially 
was  that  such  a  chaige  would  tend  necessarily  to  exclude  her 
from  society,  and  render  her  infamous  in  the  common  sense  of 
that  term;  and  that  such  a  chaige  was  actionable  on  the  broad, 
plain  ground  that  it  would  immediately  and  necessarily  tend  to 
hinder  her  advancement  in  life.  And  notwithstanding  this  may 
be  regarded  as  a  departure  from  the  general  rule  heretofore 
stated,  we  have  no  disposition  to  question  its  correctness.  It  is 
sustained  by  not  a  few  well-considered  cases,  and  is  founded  in 
reason  and  justice.  It  has  its  origin,  and  receives  its  sanction, 
in  that  just  jealousy  and  care  with  which  the  reputation  of  the 
female  for  diastity  is  guarded  in  every  civilised  community.  It 
is  tnie  that  courts  hesitated  in  departing  this  much  from  the 
general  rule,  and  many  of  them  still  hold  that  in  the  absence  of 
a  statute  punishing  adultexy  and  fornication,  words  imputing  a 
want  of  chastity  are  not  actionable.  And  while  we  concur  in 
what  we  understand  to  be  the  ruling  in  the  case  of  Daily  v. 
BeynMSg  wpra,  we  do  not  think  it  can  aid  the  plaintiff  in  this 
action.  We  tbink  the  reasoning  and  argument  in  support  of 
the  actionable  character  of  such  a  chaige  cannot  apply  to  the 
ona  alleged  to  have  been  made  in  this  case.  It  is  true  that  to 
ehazge  a  woman  with  such  ap  act  might  injure  her  in  the  estima- 
tion of  the  community.  And  so  might  many  other  charges  affect 
her  good  name,  and  yet  not  amount  to  the  chaige  of  a  crime, 
so  as  to  be  actionable,  without  the  averment  and  proof  of  spe- 
cial damages.  To  sav  of  her  that  she  was  a  common  tattler  or 
liar,  or  that  she  indulged  in  the  use  of  profane  or  vulgar  lan- 
guage, that  she  was  a  drunkard,  or  the  like,  would  reasonably. 
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if  belieyed,  have  a  tendency  to  bring  her  into  disrepute;  but 
BQcfa  words  are  not  actionable  per  se.  But  to  impute  to  her  a 
want  of  chastity  is  to  charge  her  with  the  want  of  that  without 
which  the  female  is  necessarily  and  certainly  driven  beyond  the 
circle  of  virtuous  friends  and  acquaintances.  Such  a  case  is  an 
exception  to  the  general  rule,  is  sustained  by  reasons  that  apply 
to  it  alone,  because  of  the  peculiar  character  of  the  charge,  and 
beyond  it  we  are  not  willing  to  go  at  present. 

The  case  of  Malone  y.  Stewart,  15  Ohio,  319  [45  Am.  Dec. 
577],  we  do  not  believe  to  be  law.  It  has  not  been  followed,  as 
far  as  we  have  been  able  to  examine,  by  any  other  court;  but  on 
the  contrary,  its  correctness  has  been  denied  or  queBtioned»  and 
we  think  with  propriety:  1  Am.  Lead.  Cas.  116. 

Judgment  reversed.  

Crime  ov  Causino  Abobtiom.— Bouvier  defines  abortion  to  be  <*  the  eKpul- 
eion  of  the  fetoa  at  a  period  of  ntero-gestation  bo  early  that  it  has  not  ao- 
quired  the  power  of  sustaining  an  independent  life."  By  the  ancient  oommon 
law  of  Enghmd,  the  killing  of  a  child  in  its  mother's  womb  was  regarded  as 
homicide  or  manslaughter.  "  But  the  modem  law,"  says  Blackatone,  *'  doth 
not  look  upon  this  offense  in  quite  .so  atrocious  a  light,  but  merely  as  a  hei- 
nous misdemeanor:"  1  Bla.  Ck>m.  129;  1  Whart.  Crinu  L.,  8th  ed.,  seo.  692; 
Stale  V.  Cooper,  22  N.  J.  L.  52;  S.  C,  51  Am.  Dec.  248.  The  common  law  seema 
to  have  regarded  the  procuring  of  an  abortion  as  solely  an  offense  against  life. 
And  as  the  life  of  the  child,  in  contemplation  of  that  law,  commenced  when 
the  child  began  to  stir  in  the  womb,  it  seems  to  be  settled  by  the  greater 
weight  of  authority  that  the  procuring  of  an  abortion  with  the  mother's  con* 
sent  was  not  an  indictable  offense  at  common  law,  unless  the  mother  was  at 
the  time  quick  with  child:  HaJtfUld  v.  Oano,  15  Iowa,  178,  citing  the  princi- 
pal case;  SiaiU  ▼.  Mowre,  25  Id.  128;  MUehell  v.  Commonwallh,  78  Ky.  204; 
S.  C,  39  Am.  Rep.  227;  Smith  v.  StaU,  33  Me.  48;  S.  C,  54  Am.  Deo.  607; 
ConmumioeaUh  ▼.  Bangs,  9  Mass.  387;  Commontoealth  v.  Parker,  9  Met.  263; 
S.  C. ,  43  Am.  Dec  396;  State  v.  Cooper,  22  N.  J.  L.  52;  S.  C. ,  51  Am.  Dec  248. 
In  the  case  of  MUchell  ▼.  CommonweaJUh,  supra,  Hines,  J.,  who  delivered  the 
opinion  of  the  court,  after  an  extended  examination  of  the  authorities  on  this 
point,  said:  "  In  the  interest  of  good  morals  and  for  the  preservation  of  soci* 
ety,  the  law  should  punish  abortions  and  miscarriages  willfully  produced  at 
any  time  during  the  period  of  gestation.  That  the  child  shall  be  cousidered 
in  existence  from  the  moment  of  conception  for  the  protection  of  its  rights  of 
property,  and  yet  not  in  existence  until  four  or  five  months  after  the  inception 
of  its  being  to  the  extent  that  it  is  a  crime  to  destroy  it,  presents  an  anomaly 
in  the  law  that  ought  to  be  provided  against  by  the  law-making  department 
•f  the  government.  The  limit  of  our  duty  is  to  determine  what  the  law  is» 
and  not  to  enact  or  declare  it  as  it  should  be.  In  the  discharge  of  this  duty,, 
and  after  a  patient  investigation,  we  are  forced  to  the  conclusion  that  it  never 
was  a  punishable  offense  at  common  law  to  produce,  with  the  consent  of  tha 
mother,  an  abortion  prior  to  the  time  when  the  mother  became  quick  with 
child."  But  in  State  v.  Slagle,  83  N.  O.  630,  and  in  MUls  v.  CommonweaUh^ 
13  Pa.  St.  631,  it  was  decided  that  at  common  law  the  procuring  of  an  abor* 
tion  at  any  stage  of  pregnancy  was  a  punishable  misdemeanor. 
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Coulter,  J.,  deliTering  the  opinion  of  the  court  in  JHUi  t.  Commomoeodth^ 
13  Fa.  St.  633,  said:  "  The  next  error  assigned  is  that  it  ought  to  have  been 
charged  in  the  connt  that  the  woman  had  become  quick.  But  although  it  ha« 
been  so  held  in  Massachusetts  and  some  other  states,  it  is  not.  I  apprehend, 
the  law  in  Pennsylvania,  and  never  ought  to  have  been  the  law  anywhere. 
It  is  not  the  murder  of  a  living  child  which  constitutes  the  offense,  but  tha 
destruction  of  gestation  by  wicked  means  and  against  nature.  The  moment 
the  womb  is  instinct  with  embryo  life,  and  gestation  has  begun,  the  crime 
may  be  perpetrated."  The  learned  judge  has  here  undoubtedly  given  a  cor- 
rect exposition  of  what  the  law  ought  to  be«  And  the  spirit  of  modem  legis- 
lative enactments  on  the  subject  shows  that  the  doctrine  enunciated  by  bim 
has  met  with  general  approbation.  Bat  a  careful  examination  of  the  cases 
already  cited,  and  the  authorities  therein  reviewed,  Compels  the  conclusioa 
that  the  doctrine  enunciated  by  the  learned  judge  was  not  the  doctrine  of  tha 
common  law  on  this  subject.  It  must  not  be  8upi>osed  that  the  procuring  of 
an  abortion  upon  a  pregnant  woman  without  her  consent  wap  not  an  offense 
at  common  law,  even  where  the  child  had  not  quickened.  On  the  coutror}', 
the  use  of  violence  upon  a  pregnant  woman  at  any  stage  of  her  pregnancy 
was  regarded  by  the  common  law  as  an  aggravated  assault,  and  as  such  waa 
indictable:  CommomveaUh  ▼.  Parker,  0  Met  263;  S.  C,  43  Ahl  Dec.  30G; 
State  V.  Cooper,  22  N.  J.  L.  52;  S.  C,  51  Am.  Dec.  248.  And  after  the  chiia 
became  quick,  the  law,  as  we  have  seen,  made  it  a  heinous  misdemeanor  to 
destroy  its  life. 

The  reason  why  the  causing  of  an  abortion  before  the  quickening  of  tha 
child  was  not,  if  done  with  the  consent  of  the  mother,  regarded  as  an  offansa 
by  the  common  law,  is  no  doubt  to  be  found  in  the  ignorance  of  medical  sci- 
ence that  prevailed  when  the  rule  was  first  established.  For  while  the  com- 
mon law  for  certain  civil  purposes  regarded  an  infant  as  in  being  from  the  time 
of  conception,  yet  it  never  seemed  to  regard  it  as  in  life,  or  to  have  respect 
to  its  preservation  as  a  Ihing  being,  until  after  it  had  quickened  in  ita 
mother's  womb.  A  forcible  illustration  of  this  fact  is  to  be  found  in  the  law 
in  relation  to  the  reprieve  of  a  mother  convicted  of  a  capital  offense.  In 
such  a  case  the  jury  of  twelve  matrons  were  directed  to  find  whether  or  not 
the  prisoner  was  quick  with  child,  for  barely  with  child  was  not  enough,  un- 
less it  were  alive  in  the  womb:  See  4  Bla.  Com.  395.  Another  instruct ivo 
fact  in  this  connection  is  that  the  earlier  statutes,  both  in  England  and  in 
this  country,  recognize  a  distinction  between  the  condition  of  the  child  be- 
fore and  after  quickening,  and  provide  a  severer  punishment  for  the  destruc- 
tion of  a  child  after  it  has  quickened  than  they  do  for  the  destruction  of  a  child 
before  it  has  quickened:  See  43  Geo.  III.,  c.  58;  9  Geo.  IV.,  c.  31;  1  Russell 
on  Crimes,  9th  ed.,  900;  2  R.  S.  N.  Y.,  1829,  sec.  661;  R.  S.  Ohio,  1804,  sec. 
252;  R.  S.  Conn.,  1838,  sec.  145;  while  in  the  recent  statutes  this  distinction  hoa 
been,  in  almost  every  case,  abolished:  See  24  &  25  Vict.,  o.  100,  sec.  58,  and 
the  statutes  of  the  several  states  in  this  country.  Thus  in  CommomceaXlh  v. 
Wood,  11  Gray,  85,  it  was  decided  that  the  Massachusetts  act  of  1845,  c.  27, 
was  intended  to  supply  the  defects  of  the  common  law,  and  to  apply  to  all 
cases  of  pregnancy,  and  it  makes  no  difference  whether  the  child  had  quick- 
ened or  not.  In  WiUon  v.  Slate,  2  Ohio  St.  319,  it  was  held  that  under  tlia 
Ohio  act  of  1834  the  crime  may  be  committed  at  any  time  during  gestation. 
In  SUUe  ▼.  Howard,  32  Vt.  380,  it  was  held  not  necessary  to  the  commission 
of  the  offense  prohibited  by  Comp.  Stat.  Vt.,  c.  108,  sec.  8,  that  the  fetua 
should  be  alive,  but  that  the  phrase  "  pregnant  with  child"  applies  to  every 
ftage  of  pregnancy.     And  in  State  v.  lUzgerald,  49  Iowa,  260;  S.  C,  31  Anu 
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B«p.  148^  it  wai  dedded  that  it  wm  not  eflwntia]  to  the  guilt  of  the  aocosed 
that  the  woman  npon  whom  the  offense  was  committed  shonld  be  quick  with 
child.  In  delivering  the  opinion  of  the  oonrt  in  that  case,  Rothrock,  G.  J., 
•aidi  *'The  defendant  asked  the  oonrt  to  instruct  the  jury  that  the  crime 
could  not  be  committed  upon  a  woman  who  was  not  quick  with  child.  The 
instruction  was,  we  think,  correctly  refused.  The  statute  makes  no  such 
qualification.  The  crime  consists  in  attempting  to  produce  the  miscarriage 
of  any  pregnant  woman.  The  crime  is  complete  if  the  attempt  be  made  at 
Any  time  dnring  pregnancy."  So,  by  the  statute  of  Maine,  it  is  equally 
criminal  to  produce  an  abortion  before  and  after  quickening:  Smith  v.  States 
S3  Me.  48;  S.  C,  64  Am.  Dec.  607.  But  the  New  York  statute  of  1869,  c. 
63,  which  makes  the  killing  of  an  unborn  child  manslaughter,  still  maintains 
the  distinction  between  a  child  before  and  after  quickening.  For  the  child 
tmder  that  statute  is  held  not  to  be  the  subject  of  manslaughter  until  it  has 
quickened.  And  on  an  indictment  under  the  statute  for  causing  the  death  of 
an  unborn  infant  by  an  attempt  to  produce  a  miscarriage,  the  quickening  of 
the  child  in  the  mother's  womb  must  be  averred  and  proved:  Evan  v.  People, 
49  N.  T.  86. 

What  Constitdtks  Offbnsb. — ^The  language  of  the  statutes  of  the 
different  states  describing  the  offense  varies  somewhat,  but  they  nearly  all 
provide  that  whoever,  with  the  intent  to  produce  the  miscarriage  of  any 
pregnant  woman,  unlawfully  administers,  or  causes  to  be  given  to  her,  any 
drug  or  noxious  substance  whatever,  or  unlawfully  uses  any  instrument  or 
means  whatever,  with  such  intent,  shall  be  guilty  of  the  offense.  In  some  of 
the  statutes  the  words  used  are,  *'  willfully  administers  any  drug  or  substance 
whatever.**  Of  course,  where  this  language  is  used  in  the  statute  the  offense 
may  be  committed  by  administering  any  substance  with  intent  to  produce 
abortion,  whether  such  substance  be  noxious  or  not,  and  whether  it  be  capa- 
ble of  producing  the  intended  effect  or  not.  Thus,  in  State  v.  lUsgerald,  49 
Iowa,  260,  S.  C,  31  Am.  Rep.  148,  it  was  held  to  be  no  defense  that  a  harm- 
less substance  was  employed,  provided  the  guilty  intent  existed.  Rothrock, 
O.  J.,  delivering  the  opinion  in  that  case,  said:  **  The  evidence  tended  to 
show  that  the  substance  used  in  the  attempt  to  produce  the  miscarriage  was 
tobacco,  and  that  the  instrument  used  was  a  syringe.  The  medical  witnesses 
testified  that  tobacco  was  not  such  a  substance  as  would  produce  the  result 
intended.  The  court  refused  to  instruct  the  jury  that  the  defendant  could 
not  be  convicted  unless  the  substance  administered  was  such  as  would  pro- 
duce a  miscarriage.  In  this  we  think  there  was  no  error.  The  statute  pro* 
vides  that  the  administering  of  'any  substance,*  with  the  criminal  intent, 
ahall  constitute  the  crime.  A  party  who,  with  the  necessary  criminal  intent, 
vses  any  substance  to  produce  a  miscarriage,  surely  cannot  be  held  innocent 
because  he  mistakenly  administered  a  drug  or  substance  which  did  not  produce 
Ihe  result  intended.  It  is  the  intent,  and  not  the  '  substance  *  used,  that 
determines  the  criminality.'*   See,  to  the  same  effect,  State  v.  Oioms,  22  Minn. 

fi38;  WUaon  v.  State,  2  Ohio  St.  319;  Comnumweaith  v.  W ,  3  Pittsb.  461. 

Where  a  statute  uses  the  words  "  poison,  or  other  noxious  thing,*'  in  describ- 
ing the  offense,  it  seems  that  the  substance  must  be  shown  to  be  noxious  in 
its  nature:  1  Russell  on  Crimes,  901;  Regina  v.  laaaes,  Leigh  &  GL  C.  C.  220. 
In  this  case  it  was  held  that  supplying  an  innoxious  drug,  whatever  may  be 
Ihe  intent  of  the  person  supplying  it,  is  not  an  offense  against  24  &  25  Vict., 
9.  100,  sec.  69.  And  Pollock,  C.  B.,  delivering  the  opinion,  said:  "A  mere 
guilty  intention  is  not  sufficient  to  constitute  a  crime;  there  must  be  an 
faitent,  coupled  with  an  overt  act,  tending  to  the  perpetration  of  the  crime. ** 
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TluB  cftWy  howmeTf  seenn  to  OTcimle  the  dedrion  in  Eex  v,  Cce^  6  GWr.  k  P. 
403»  in  which  VanghaD,  Bw,  nid:  "If  the  priaooer  administered  a  hit  of 
hread  merely  with  intent  to  procoie  abortion^  it  ie  raffideDt  to  coDstitato  the 
offense  contemphited  by  the  act  of  parliament.'*  But  even  where  the  thing 
administered  mnst  be  shown  to  be  nozions,  it  is  not  neceaaary  to  prove  that 
it  woold  prodaoe  the  effect  intended  by  the  person  who  administers  it  with 
gnilty  intent:  Dougherty  v.  PeopU,  1  CoL  514;  8UmU  t.  Otdieke,  43  K.  J.  L. 
86.  Seadder,  J.,  delivering  the  opinion  of  the  court  in  the  latter  case,  saidt 
*'Tbe  poison,  drug,  medicine,  or  other  thing  mnst  be  nozioos  or  hortfnl;  if  it 
possesses  this  qnality,  and  is  administered,  prescribed,  adyised,  or  directed  ta 
be  taken  with  the  intent  to  canse  or  procore  a  miscsrriage  when  the  woman  la 
pregnant  with  child,  the  crime  is  complete,  whether  in  the  opinion  of  others  it 
is  capable  of  producing  that  result  or  not.  It  is  dangerous  to  the  life  and  health 
of  the  mother  and  to  the  enstenoe  of  the  child  to  experiment  with  any  drug, 
medicine,  or  noxious  thing,  to  produce  a  miscarriage.  The  ignorance  of  the 
operator  may  lead  him  to  select  something  that  will  not  have  the  effect  he 
designs;  but  if  it  be  noxious  in  any  degree,  though  in  the  judgment  of  others 
who  have  greater  knowledge  it  cannot  produce  the  effect  intended,  it  ia 
within  the  statitte.'' 

In  DoughBrtg  t.  People^  wpra^  it  was  held  that  if  the  substance  admin- 
Istered  ia  unwholesome,  and  may  probably  occasion  injury  or  derangement  of 
the  syatom  to  a  pregnant  woman,  it  ia  noxious  within  the  meaning  of  the 
statute.  It  seems,  too,  that  a  substance  which  if  taken  in  minute  quantitiea 
might  be  harmless  may  become  noxious  within  the  meaning  of  the  law  by 
being  adminirtered  in  quantities  sufficiently  large  to  produce  injurious  effects 
npon  a  pregnant  woman.  Thus  in  the  case  of /?c(^na  t.  fiieia;  SOU.  C.  0.  P.  30^ 
the  prisoner,  with  intent  to  procure  an  abortion,  supplied  a  pregnant  woman 
with  two  bottlea  full  of  "  Sir  James  CUrke's  Female  PiUs,"  with  directions  to 
take  twenty-five  at  a  dose,  and  with  assuianoes  that  they  would  have  the  in- 
tended effect.  It  appeared  from  the  evidence  that  the  pills  contained  oil  of 
■avin,  in  about  the  proportion  of  four  grains  to  a  bottle  full.  It  was  in  evidence 
that  such  a  quantity  of  savin  would  be  greatly  irritating  to  a  pregnant  wonuin, 
and  might  possibly  procure  an  abortion,  and  that  oil  of  savin  in  any  dose  would 
be  dangerous  to  give  to  a  woman  in  that  condition.  It  was  held  that  under 
the  circumstances  there  was  a  supplying  of  a  noxious  thing  within  the  mean 
ing  of  the  statute.  And  Wilson,  C.  J.,  delivering  the  opinion,  said:  "  It 
aeems  to  me  that  a  thing  may  be  or  become  noxious  by  the  quantity  of  it  taken 
or  administered  as  well  as  by  the  quality  of  the  article  itself."  In  the  casa 
of  Qwtn  V.  Cramp,  L.  R.,  Q.  B.  Div.,  decided  in  1880,  it  appeared  that  the 
prisoner  had  caused  half  an  ounce  of  the  oil  of  juniper  to  be  taken  with  in- 
tent to  procure  an  abortion.  The  medical  testimony  went  to  show  that  small 
quantities  of  the  oil  of  juniper  would  not  have  been  injurious,  but  that  it  was 
dangerous  to  a  pregnsnt  woman  to  take  it  in  the  quantities  in  which  the  pris* 
oner  had  administered  it  to  her.  Opinions  were  delivered  by  four  of  the 
judges.  Lord  Coleridge,  C.  J.,  said:  '*  The  intent  with  which  the  oil  of  juni- 
per was  given  was  proved,  and  it  was  further  proved  that  it  was  noxious  in 
the  quantity  administered In  the  present  case,  the  oil  of  juniper  as  ad- 
ministered was  noxious."  Denman,  J.,  said:  '*  Where  a  person  administera 
with  the  improper  and  forbidden  intent  a  large  quantity  of  a  thing  which  so 
administered  is  noxious,  though  when  administered  in  small  quantities  it  is 
innocuous,  the  case  falls  within  the  statute."  Field,  J.,  said:  *'If  the  thing 
administered  is  a  recognized  poison,  the  offense  may  be  committed  though 
the  quantity  given  is  so  small  as  to  be  incapable  of  doing  harm. "  And  Stephen, 
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J.,  laid:  *' Ey^rjrtbing  which  isnoxiona  is  a  'nozioua  thing.'  With  re^jjard 
to  tho  meaning  of '  poiaon,'  there  are  certain  things  which  have  acquired  the 
name  of  poisons,  and  as  to  these,  possibly,  if  a  small  quantity  only  were  ad- 
ministered the  administration  might  come  within  the  statute."  But  in  Queen 
▼.  Perry,  2  Cox  C.  C.  223,  in  a  prosecution  under  7  Wm.  IV.  and  1  Vict.,  c.  6, 
■ec.  85,  it  was  held  that  a  small  quantity  of  savin  not  suflScient  to  do  more  than 
produce  a  little  disturbance  of  the  stomach  is  not  a  "  noxious  thinsc/'  within 
the  meaning  of  those  statutes. 

Cbimikal  Intent  with  which  a  substance  is  administered,  or  an  instru- 
ment is  used,  is  the  important  consideration  in  determining  the  guilt  or  inno- 
cence of  a  party  accused  of  procuring  an  abortion.    If  the  intent  to  procure 
the  miscarriage  is  proved,  the  party  charged  is  guilty,  although  the  means 
employed  by  him  are  inadequate  to  produce  the  effect  intended  by  him: 
DougJierty  v.  People,  I  Col.  614;  ComtnanwecUth  v.  iforrtaon,  16  Gray,  224. 
Chapman,  J.,  in  delivering  the  opinion  in  the  latter  case,  said:    "It  was 
urged  in  argument  that  by  this  construction  of  the  statute  a  person  may  be 
punished  for  advising  a  woman  to  swallow  an  article  as  harmless  as  bread  or 
M  ater.    This  is  indeed  true;  but  if  the  party  knows  their  quality,  and  that 
they  have  no  tendency  to  procure  the  miscarriage,  then  the  criminal  intent 
cannot  exist.    He  must  believe  they  ha^e  some  tendency  to  produce  the 
desired  result,  otherwise  it  is  impossible  that  his  advice  to  the  woman  to  take 
them  should  be  with  intent  thus  to  produce  it.    If  he  has  such  a  belief,  it 
may  well  be  that  the  legislature  has  thought  fit  to  punish  him  for  thus  tam- 
pering with  a  woman's  health  and  life,  though  he  may  \ye  utterly  mistaken  as 
to  the  character  and  effect  of  the  medicines.    And  if  it  were  necessary  for 
the  government  to  prove  the  quality  of  the  medicines,  it  might  often  be  diffi- 
cult to  convict  offenders  who  had  used  the  most  noxious  drugs."    Where  the 
intent  exists,  it  is  not  necessary  to  the  establishing  of  the  guilt  of  the  accused 
to  show  that  an  abortion  has  been  actually  produced.     An  unsuccessful  a^ 
tempt  to  produce  an  abortion  is  an  indictable  offense:  Bishop  on  Statutory 
Crimes,  sec  744;  State  y.  Slagle,  82  N.  C.  653;  Smith  v.  StcUe,  33  Me.  48;  S. 
C,  54  Am.  Dec.  607.    Nor  is  it  essential  to  the  perpetration  of  the  offense 
that  the  woman  was  actually  pregnant  when  the  attempt  to  procure  an  abor- 
tion was  made  upon  her:  Queen  v.  ChodhaU,  1  Den.  Or.  C.  187;  S.  C,  tub  nam, 
liegina  v.  Chodehild,  2  Gar.  &  K.  293;  Commonwealth  v.  Taylor,  132  Mass. 
2G1.    In  the  former  of  these  cases  the  prisoner  was  indicted  for  using  a  cer- 
tain instrument  with  intent  to  procure  the  miscarriage  of  a  woman.    The 
i\'oman  upon  whom  the  instrument  was  used  died  shortly  after,  and  it  ap- 
]>eared  un  the  examination  of  the  body  after  death  that  she  was  not  pregnant 
At  the  time  when  she  was  operated  upon.     The  court  held  that  it  was  imma- 
terial whether  she  was  or  not.     In  the  case  of  Regina  v.  HUlman,  Leigh  & 
V.  C.  C.  343,  the  prosecutrix,  to  whom  the  noxious  drug  was  intended  to  be  ad- 
ministered, and  for  whom  it  was  obtained  by  the  prisoner,  never  intended  to 
take  it;  but  the  court  held  that  the  intent  of  no  other  person  than  that  of 
the  defendant  himself  was  necessary  to  the  commission  of  the  offense  made 
punishable  by  24  &  25  Vict.,  c.  100,  sec.  58.     Under  the  Massachusetta 
statute,  c.  165,  sec.  9,  it  is  not  necessary  to  allege  or  prove  an  intent  to 
kill  the  child.    It  iB  not  descriptive  of  the  offense,  or  of  the  acts  which  con* 
elitute  the  offense,  and  if  alleged  in  the  indictment  it  may  be  rejected  as  sur- 
plusage: CommonvfecUth  v.  Snow,  116  Mass.  47.    But  to  justify  the  convic- 
tion of  a  party  for  procuring  abortion,  the  intent  to  produce  the  abortion 
must  exiHt  at  the  time  when  the  act  was  done.     A  man  who  beats  his  wife 
while  she  is  pregnant,  and  so  causes  her  to  miscarry,  cannot  be  convicted  of 
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procQxing  an  abortioii  when  he  had  no  idea  that  raoh  a  iwolt  woold  follow 
from  hie  ant»  and  neirer  intended  or  denied  looh  a  reenlt:  SksUerf  ▼.  People^ 
76  DL  217. 

Kbitheb  Namk,  Qitalitt,  or  QuAinTrrovDBUO  or  other  enbetanoe  admin« 
istered  with  intent  <o  procure  an  abortion,  nor  the  naine  of  the  inatmment 
need  with  like  intent^  need  be  alleged  in  the  indictment  or  proved  on  the 
trial:  Bex  ▼.  PhUUpa,  3  Camp.  74;  Dougherty  r.  People^  1  GoL  514;  StaU  ▼. 
Vawter,  7  Blackf.  592;  StaU  v.  FUzgerald,  49  Iowa,  260;  Commonwealth  ▼. 
Uorrimm,  16  Gray,  324;  State  v.  Owena^  22  Minn.  238;  StaU  ▼.  Van  Houten, 

37  Mo.  357;  CommonweaUh  v.  If ,  3  Pittsb.  462;  Wataon  v.  State,  9  Tex. 

App.  237.  And  if  the  indictment  seta  out  the  name  of  the  drag  that  waa  ad- 
ministered, it  is  not  necessary  that  the  proof  shall  correspond  with  the  allega- 
tion in  that  respect:  Dougherty  y.  PeopU,  1  CoL  514.  Nor  is  it  necessary  to 
prove  that  the  drag  need  woald  produce  abortiooy  or  that  the  woaian  to  whom 
it  was  given  was  at  the  time  pregnant,  if  the  prisoaer  beUeved  that  she  was, 
and  administered  the  drag  with  intent  to  procure  abortion:  Res  v.  PhUUpSt  3 
Camp.  74.  A  statement  in  the  verdict  of  a  jury,  that  the  ingredients  of  the 
substance  which  the  defendant  induced  the  woman  to  take  with  intent  to  pro- 
cure an  abortion  are  unknown  to  the  jury,  does  not  affect  the  finding  that  be 
did  procure  her  to  take  something  with  intent  then  and  there  thereby  to 
produce  a  miscarriages  StaU  t.  Owene,  22  Minn.  238. 

WoMAii  vpov  Whom  Abobtiov  is  Pbodugzd  ls  hot  Aocwmpugi^  techni- 
cally speaking,  of  the  party  who  administers  to  her  the  subetance  intended  to 
produce  the  abortion,  or  performs  upon  her  the  operation  with  the  like  intent, 
although  such  act  may  have  been  done  with  her  consent  and  even  at  her  solici- 
tation. The  law  reg^uxls  her  rather  as  the  victim  of  than  as  a  participant 
in  the  criminal  act:  CommonweaUh  v.  Wood,  11  Gray,  S5;  CommonweaUh  v. 
Brown,  121  Mass.  69;  StaU  ▼.  Owens,  22  Minn.  2.38;  StaU  v.  Hyer,  39  N.  J. 
L.  508;  Dunn  v.  PeopU,  29  N.  T.  523.  In  StaU  v.  Hyer,  supra,  it  was  de- 
cided that  a  request  to  charge  the  juiy  "that  if  this  witness  took  the  medi- 
cine with  intent  to  procure  an  abortion  she  was  an  accomplice,  or  particq^ 
cnminie,  and  as  such  her  evidence  alone  would  not  be  sufficient  for  the  jury 
to  base  a  conviction  on,"  was  properly  refused.  But  while  a  pregnant  woman 
who  willfully  takes  medicine  to  produce  abortion  upon  herself  is  not  an 
accomplice  of  the  party  who  advises  her  to  take  it,  yet  her  moral  implication 
is  a  proper  matter  to  be  considered  in  weighing  her  testimony.  And  where 
the  acts  producing  the  abortion  are  done  by  her  solicitation  and  with  her  con- 
sent, this  fact  may  be  considered  by  the  jury  as  affecting  her  credibUity  as  a 
witness  against  the  party  charged  with  the  offense:  CommonweaUh  v.  Brown, 
121  Mass.  69.  But  in  tiiis  case  it  was  decided  that  a  request  to  charge  the 
jury  that  they  should  take  her  statements  *' with  great  circumspection  and 
caution  and  discredit"  was  properly  refused.  Of  coarse  the  fact  that  the 
abortion  was  produced  by  the  procurement  or  consent  of  the  woman  in  no 
way  lessens  the  criminality  of  the  act  itself  when  proved:  CommontoeaXth  v. 
Snow,  116  Mass.  47;  Commonwealth  v.  Wood,  11  Gray,  85.  In  the  case  of  Peo- 
pU v.  Josaelyn,  39  Cal.  393,  it  was  decided  that  where  the  only  evidence  is  the 
testimony  of  the  woman  on  whom  the  attempt  to  produce  an  abortion  was 
made,  it  must  be  corroborated  in  respect  to  some  of  the  material  facts  which 
constitute  a  necessary  element  of  the  crime.  The  defendant  in  that  case  waa 
a  practicing  physician  at  the  time  of  the  commission  of  the  alleged  offense, 
and  the  decision  was  rendered  under  the  California  statute  of  1861,  which 
expressly  provided  that  no  phjrsician  or  surgeon  saould  '*be  arrested, 
indicted,  or  put  on  trial,  or  convicted  by  the  tostimony  of  such  wonuus 
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■Iom:"  GU.  SUti.  1861,  p.  688.  This  provision  has  not  been  retoinad  in  tli» 
penal  oode  of  Oidifomin.  A  party  who  adTiaea  a  pregnant  woman  to  take 
mediolne  to  prooore  an  abortion  is  not  an  acoomplice  with  her:  State  ▼. 
ifunnAy,  27  N.  J.  L.  112.  In  the  caae  of  IKotem  t. /State.  0  Tex.  App.  237, 
it  was  ahown  that  when  the  defendant  stated  to  the  father  of  the  pregnant 
woman  that  he  oonld  give  her  a  drug  that  woold  remove  the  child,  the  father 
replied:  "All  right;  anything  to  save  my  child."  This  was  held  to  render 
the  father  an  aooomplice  with  the  defendant. 

IxDiOTMSNT  VOB  PnoouBiito  ABORTION. — ^It  IB  not  neoeeHtfy  to  aver,  in  an 
indictment  nnder  the  New  Jersey  statute  of  1849,  that  the  woman  actoally 
took  or  swallowed  the  drag  or  medicine  advised  to  be  taken:  State  v.  Murphy^ 
27  N.  J.  L.  1 12.  '^Advising  to  take  the  potion  is  the  overtact  made  criminal 
hy  the  statute: "  Green,  C  J.,  delivering  the  opinion  in  Id.  115.  An  indict- 
ment is  sufficient,  although  it  does  not  aver  that  the  woman  swallowed  th«* 
drug  whijch  the  defendant  procured  her  to  take  with  intent  to  produce  abor- 
tion: State  V.  Owens,  22  Minn.  238.  Averments  in  an  indictment  under  the 
Massachusetts  statute  of  1845,  o.  27,  that  the  defendant  provided  eiigot^ 
and  advised,  ordered,  and  commanded  two  other  persons  to  administer  it  to 
the  woman  then  and  there  quick  with  child,  and  by  so  ordering,  commanding, 
and  advising,  and  by  the  ti^ung  and  swallowing  anch  v  igot  into  her  stomaob 
by  the  woman,  he  did  administer  the  same  to  her  unlawfully,  and  without 
lawful  justification,  and  with  intent  to  cause  and  procure  her  to  miscarry  and 
be  prematurely  delivered  of  said  child,  constitnte  a  full  and  distinct  allega- 
tion that  he  committed  the  offense  prohibited  by  the  statute,  and  thus  charge 
him  directly  as  the  principal  felon,  and  not  as  the  aooeesary  of  others  in  tho 
perpetration  of  the  offense  set  forth  in  the  indictment:  Commomoealth  r» 
Brown,  14  Gray,  410.  An  indictment  which  charges  the  defendant  with 
administering  ei*got,  and  with  using  instrument  with  intent  unlawfully  to 
procure  miscarriage,  and  thereby  actually  procuring  it,  sets  forth  only  ono 
offense,  and  is  not  objectionable  on  the  ground  of  duplicity:  Id.  An  indict- 
ment which  in  one  count  charges  that  the  defendant  administered  to  a 
pregnant  woman  some  drug,  and  in  another  count  charges  that  she  employed 
some  instrument  with  intent  thereby  to  procure  a  miscarriage  of  said  woman» 
sufficiently  charges  a  misdemeanor,  under  the  New  York  statute  of  1845; 
People  V.  Lohman,  2  Barb.  216;  People  v.  Stoekham,  1  Park.  O.  124.  An 
indictment  which,  after  alleging  the  commission  of  the  crime  of  abortion  by 
some  person  unknown,  charges  that  the  defendant,  before  the  abortion  was 
committed,  '*did  feloniously  and  maliciously  incite,  move,  and  procure,  did 
eounsel,  hire,  and  command  the  said  person  as  aforesaid  unknown,  the  said 
felony  and  abortion,  in  manner  and  form  aforesaid,  to  do  and  commit,"  suffi- 
ciently charges  the  defendant  with  being  an  accessary  before  the  fact:  (hm- 
monwealth  v.  Adams,  127  Mass.  15.  An  indictment  which  charges  the 
defendant  with  forcing  and  thrusting  a  certain  instrument,  the  name  of  which 
li  unknown  to  the  jury,  up  into  the  womb  and  body  of  a  pregnant  woman, 
with  intent  thereby  to  cause  and  procure  an  abortion,  is  sufficient:  Common- 
wealth  V.  Jackson,  15  Gray,  187;  Commonweaith  v.  Snow,  116  Mass.  47.  And 
so  is  an  indictment  which  charges  the  defendant  with  forcing  and  thmstiug 
such  an  instrument,  with  like  intent,  into  the  private  parts  of  a  pregnant 
woman:  Baker  v.  People,  105  HL  452.  An  indictment  charging  that  the 
defendant  unlawfully  and  willfully  employed  and  used  in  and  upon  the  body 
Mid  womb  of  a  pregnant  woman  a  certain  instnunent  called  a  catheter,  with 
intent  to  produce  a  miscarriage,  it  not  being  necessary  for  the  preservation  of 
her  life,  is  sufficient:  State  v.  Sherwood,  75  Ind.  15.     A  count  in  an  indiotr 
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Dent  which  alleges  that  the  defencUnt  proeored  the  women  to  engage  in  im* 
modemte  end  exoeeeiTe  exMciee  in  order  to  bring  about  a  mieoaRiage, 
laffidently  chaiges  the  ofienae  nnder  the  Penn^lTania  aot^  wliieh  prohibitB 
the  nee  of  any  mdawfol  meene  whatever  for  the  parpoee  of  procoring  mia* 

carriage:  Commonnealth  t.  W ,  3  Pittib.  461.    It  is  not  neoeaaury  to 

aTer  in  an  indictment  tliat  the  defendant  knew  of  the  noxious  cliancler  of 
the  drag:  State  ▼.  Slagle,  83  K.  0.  630.  In  an  indictment  nnder  the  New 
York  act  of  1841,  relative  to  abortUma,  it  is  neoeesary  to  allege  the  intent  to 
destroy  the  duld:  People  v.  Loknum,  2  Barb.  619.  But  an  indiotOMnt  nnder 
the  Maasachnaetts  general  statntes,  c  165^  sec  0,  for  canaing  a  woman  to 
miscany,  need  not  allege  eitiier  tliat  the  woman  did  or  did  not  die:  Cammom» 
wealth  ▼.  Thompaon,  108  Mass.  461. 

At  common  law,  an  indictment  mnst  allege  tliat  the  woman  waa  qniok  with 
child:  Commonwealth  t.  Bangs,  0  Mass.  387;  contra:  Mille  ▼.  CemmomwemUkp 
13  Pa.  SL  631.    Bat  such  allegation  is  not  necessary  under  the  Maasachn* 
■etta  statute  of  1843,  c  27:  Comrnonwealth  y,Wood,  ll  Gray»85.    InSUUer. 
Ownu,  22  Minn.  *238,  it  was  held  that  an  indictment  for  procuring  an  abo^ 
tioo  waa  not  insufficient  because  it  alleged  in  the  alternative  the  use  of  diiler- 
cnt  mesne  In  the  commission  of  the  crime.    But  in  State  v.  DroJbs,  SO  K.  J» 
L  422,  it  was  held  that  an  indictment  under  the  New  Jersey  act  of  1849 
must  chazge  that  the  defendant  did  the  acts  in  the  statute  spedfled  with 
intent  to  cause  and  procure  the  miscarriage,  and  that  both  words  must  be 
used  conjnnctively  to  charge  the  intent  which  the  statute  makes  a  crime. 
In  that  cane  it  waa  held  that  a  charge  in  the  indictment  that  the  defendant 
adnunistered  a  certain  poison,  or  drug,  or  medicine,  or  noxious  thing,  waa 
bad,  beeanae  it  did  not  chaige  that  he  administered  the  whole  of  the  prohib* 
ited  things  nor  any  one  of  them.    The  offense  of  administering  a  drag  to  a 
pregnant  womsa  with  intent  to  produce  miscarriage,  and  that  of  adminiBter- 
ing  it  with  intent  to  kill  the  child,  are  distinct  offenses;  hence  an  indiotoMiit 
for  such  administering  with  intent  to  produce  miscarriage  is  good  for  the 
misdemeanor,  although  it  is  bad  for  the  felony  of  manslaughter  by  killing  the 
child:  Lohman  v.  People,  1  N.  Y..379;  8.  C,  49  Am.  Dec.  840.    It  was  an 
answer  to  an  indictment  under  section  2  of  43  Geo.  III.,  c.  68,  that  the 
woman  waa  not  pregnant^  although  the  defendant  believed  that  she  was,  and 
gave  her  the  drug  with  intent  to  produce  miscarriage:    Rex  v.  Seudder,  1 
Moo.  G.  C.  216;  S.  C,  3  Car.  ft  P.  605.    Where  the  statute  under  which  the 
indictment  is  found  contains  an  exception,  it  will  be  necessary  for  the  indict- 
ment to  negative  the  exception:  State  v.  Mclntyre,  19  Minn.  93;  Moody  v. 
StaU,  Yl  Ohio  St.  110;  State  v.  Stohee,  64  Vt.  179.    But  where  the  act  makes 
it  a  criminal  offense  for  any  one  to  cause  an  abortion  unless  it  is  caused  by  a 
regular  practitioner  of  medicine,  an  indictment  against  two  persons,  which 
alleges  that  they  were  not  regular  practitioners  of  medicine,  negatives  the 
exception  in  the  statute:  Haya  v.  Stale,  40  Md.  633.    And  an  averment  that 
the  procurement  of  the  miscarriage  was  not  necessary  to  preserve  the  life  of 
the  woman  is  equivalent  to  an  averment  that  the  miscarriage  was  not  neces- 
sary to  preserve  her  life:  Willey  v.  State,  52  Ind.  246.    In  an  indictment 
under  the  Texas  code  for  destroying  the  life  of  an  infant  during  the  parturi- 
tion of  the  mother,  and  before  it  was  actually  born,  it  is  not  necessary  for  the 
indictment  to  negative  the  existence  of  the  circumstances  which  would  justify 
the  act  under  the  code:  State  v.  Rupe,  41  Tex.  33. 

EviDxivoB  or  Prosecutions  for  Procuring  Abortion. — Upon  the  trial  of 
one  indicted  under  the  New  York  act  of  1872,  c.  18,  for  causing  the  death  of 
a  woman  by  using  an  instrument  upon  her  with  intent  to  produce  miscarriage. 
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It  w  not  necessary  for  the  people  to  show  that  the  nee  of  the  instrament  iraa 
not  necessary  to  presenre  the  life  of  the  woman  or  of  the  child,  bat  the  bar- 
deo  of  proving  sach  necessity  for  its  nse  rests  on  the  aocosed:  Bradford  ▼. 
People^  20  Hon*  309.  Where  the  defendant,  being  applied  to  by  a  pregnant 
woman  for  something  to  produce  her  miscarriage,  procares  and  gives  to  her  a 
drug,  which  she  takes,  and  it  produces  miscarriage,  although  it  was  not  taken 
in  the  defendant's  presence,  it  is  sufficient  evidence  of  a  "  causing  to  be  taken  '* 
to  justify  his  conviction:  Regina  v.  WiUon,  1  Dears.  &  B.  C.  C.  127;  Begiaa 
FarroWt  Id.  164.  Declarations  made  by  the  woman  npon  whom  the  abortion 
was  produced,  to  the  physician  who  examined  her,  are  admissible  in  evidence 
aa  part  of  the  facts  upon  which  his  opinion  is  founded:  Stale  v.  Qtdichey  43 
N.  J.  L.  86.  On  the  trial  of  an  indictment  for  procuring,  counseling,  and 
commanding  A  B  to  cause  a  miscarriage,  evidence  that  the  defendant  wrote 
to  A  B  that  he  wanted  to  put  a  female  friend  under  her  treatment;  that  he 
took  a  woman  who  was  pregnant  by  him  to  A  B's  house  and  left  her  there; 
that  A  B  caused  the  woman  to  miscarry;  that  the  defendant  afterwarda 
told  A  B  to  get  help  and  take  care  of  the  woman  if  she  needed  it;  and  that 
he  subsequently  took  the  woman  away,  and  paid  A  B  fifty  dollars — ^is  sufficient 
to  warrant  the  defendant's  conviction:  ChmmonweaUh  v.  Thon^prnn^  108 
Mass.  461. 

On  a  trial  for  procnring  the  miscarriage  of  H.,  evidence  was  held  admissible 
that  tha  defendant,  on  being  told  by  the  mother  of  H.  that  the  latter  was  preg- 
nant, replied,  "  Send  her  to  me,"  and  added  that  he  had  operated  succesrfnlly 
^"^9  times  on  one  person:  Commonwealth  v.  Holmes,  103  Mass.  440.  Upon  the 
trial  of  an  indictment  for  procuring  abortion  causing  death,  the  prosecution, 
after  proving  the  pregnancy  of  the  deceased,  interviews  between  her  and  the  de- 
fendant, and  that  he  gave  her  dmgs,  offered  in  evidence  a  circular  issued  and 
circulated  by  the  defendant  about  two  years  before,  advertising  that  he  coald 
be  consulted  in  relation  to  the  producing  of  miscarriages,  and  adx'ising  females 
who  should  consult  him  how  the  same  could  be  kept  secreti  and  they  be  pro- 
tected from  criminal  punishment.  It  was  held  by  the  conrt  of  appeals  that 
there  was  no  error  in  admitting  this  evidence,  over  the  objection  of  the  de- 
fendant, for  the  purpose  of  showing  guilty^nowledge  of  the  character  of  the 
drugs,  and  their  probable  effect,  and  that  he  gave  them  for  the  purpose  of 
producing  the  abortion:  Weed  v.  People,  56  K.  Y.  628.  A  speculum  chair 
and  other  instruments  adapted  to  use  in  procuring  abortions,  found  in  the  de- 
fendant's possession,  are  admissible  in  evidence,  for  the  same  reason  that  upon 
a  trial  for  burglary,  burglars'  tools  found  in  the  possession  of  a  defendant  are 
admissible:  Commonweaith  v.  Brown,  121  Mass.  69;  Commonweallh  v.  Blair, 
126  Id.  40.  If  a  party  takes  a  girl  to  a  house  of  ill-fame,  and  there  causes  an 
abortion  to  be  produced  upon  her,  the  character  of  the  house  may  be  given  in 
evidence  on  his  trial  for  the  offense,  in  order  that  the  jury  may  know  whether 
the  place  is  one  where  such  a  crime  would  be  consummated  without  moqh 
danger  of  detection  and  punishment:  Hay$  v.  State,  40  Md.  650.  What  the 
deceased  said  after  she  left  the  private  room  in  which  she  was  operated  upon, 
and  when  she  was  not  in  apprehension  of  death,  is  not  admissible  in  evidence. 
It  is  not  part  of  the  res  gestcB,  but  merely  part  of  a  past  transaction:  Ilaya  v. 
State,  supra;  Maine  v.  People^  9  Hun,  113;  Davis  v.  People,  2  Thomp. 
k  C.  212.  Declarations  of  the  deceased  tending  to  chow  that  the  defendant 
was  innocent,  and  the  deceased  alone  responsible,  are  not  admissible  under 
the  rule  that  declarations  against  the  interest  of  the  party  making  them  are 
admissible  against  him.  The  interest,  under  that  rule,  must  be  a  pecuniary 
tne:  Maine  v.  People,  supra.    On  the  trial  of  an  indictment  for  advising  a 
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pregnant  woman  to  prooim  a  miMarriage,  it  Is  not  material  that  anoifaar 

•on  bcnidea  the  priaoner  bad  connection  with  the  woman:  CWeftfoa  t.  PeopU^ 

1  Abb.  App.  I>ee.  467.    But  where,  on  mch  a  trial,  the  defendant,  after 

Khaking  the  credit  of  the  proeecuting  witaev,  the  woman  npon  whom  the 

offenae  waa  committed,  by  his  connael  etates  to  the  court  thai  he  intends  to 

cUim  that  anoUier  man  was  the  father  of  the  child,  this  other  man  may  be 

uked  whe^er  or  not  he  ever  had  sexual  interoouise  with  the  woman:  Ihmm 

▼.  PeopU^  29  N.  Y.  623. 

A  wife  ia  a  competent  witness  against  her  hoahand,  or  «gainst  him  and  an- 
other jouitiyy  charged  with  proeoring  an  abortion  npon  hsr:  Siaie  t.  Dfer,  59 
Me.  303L  And  ao  is  a  wife  a  competent  witness  against  a  person  aocosed  of 
producing  an  abortion  upon  her  at  her  husband's  command:  CommionweaUh  v. 
Pnd^  8  Phila.  385.  A  woman  may  ooDspire  with  others  to  proeure  a  mis- 
earriage  of  her  own  person,  and  the  ooDspiracy  being  shown,  her  acts  and 
declarations  in  furtherance  of  the  common  deaignare  evidence  against  those 
engaged  with  her  in  the  criminal  act:  Sotander  v.  People^  2  GoL  48.  On  an 
indictment  ehaiging  the  defendant  with  adriaing  a  pregnant  woman  to  take 
**  Dr.  James  Clarke's  Pills,"  evidence  that  he  recommended  her  to  take  "  Dr. 
Oaike's  Pills  "  is  not  a  variance:  Criehton  ▼.  People,  1  Abb.  App  Dec  487. 

In  (kmmowweaUh  v.  W ,  3  Pittob.  462,  the  defendant  offered  m  evidence 

a  certificate,  sworn  to  by  the  woman  upon  whom  the  alleged  oflense  was 
chained  to  have  been  committed,  in  whio|i  she  stated  that  the  defendant  had 
never  held  improper  relations  with  her.  But  it  was  held  that  the  common- 
wealth  was  not  concluded  by  the  statements  contained  in  the  certificate. 

Drijfo  DiGLABATioiis,  Adiiosibilitt  ov. — ^Where  death  ensues  from  the 
procuring  of  the  abortion,  the  authorities  are  not  agreed  as  to  whether  the 
dying  declarations  of  the  w<Hnan  are  oiliniMiMA  in  evidence  against  the  de- 
loidant.  Where  death  is  an  element  of  the  offense,  it  is  held  in  the  following 
cases  that  the  dying  decUurations  of  the  woman  are  admissible:  Mcmtgcmerg 
▼  SlaU^  80  Ind.  338;  Makne  v.  Peopfe,  9  Hun,  113;  Da9U  v.  Prapfe,  2  Thomp. 
A  C.  212;  Comaumwealtk  v.  Bnuse,  6  Crim.  Law  Hag.  68Q,  Phila.  Q.  S.,  1884. 
But  see,  contra,  Peopte  v.  Davit,  56  N.  Y.  95;  State  v.  Harper,  35  Ohio  St.  7a 

WoMAK  Who  Oomioxs  ABOsmoK  on  Hebself  u,  by  24  lb  25  Vict,  c 
100,  sec.  58,  liable  to  the  same  punishment  as  one  who  procures  an  abortion 
on  another.  But  generally  the  statutes  of  the  several  states  in  this  country 
do  not  provide  for  the  punishment  of  a  woman  who  conmiite  an  abortion  on 
berself :  Bishop  on  Statutory  Crimes,  sea  749;  Haijleld  v.  Oano,  15  Iowa,  177. 
Bat  the  California  penal  oode,  sec.  275,  makes  it  a  felony  for  a  woman  te 
aolidt  of  any  person  any  medicine,  drug,  or  substance  whatever,  and  take  the 
aame,  or  to  submit  to  any  operation,  or  to  the  use  of  any  means  whatever, 
with  intent  thereby  to  procure  a  miscarriage,  unless  the  same  is  necessary  to 
preserve  her  life. 

Words  Actionable  Pkb  Sb  as  Imputiko  Ckime:  See  St.  Martin  v.  Z)ea- 
moyer,  61  Am.  Dec.  494,  note  498,  where  other  cases  are  collected.  Words 
imputing  want  of  chastity  to  a  female  are  actionable  per^e:  Cleveland  v.  Det- 
vnler,  18  Iowa,  300;  State  v.  Moore,  25  Id.  132,  both  citing  the  principal  case. 
To  charge  a  woman  with  procuring  an  abortion  on  herself  was  not  sufficient 
to  charge  her  with  a  crime,*  under  the  Iowa  oode  of  1851:  Hatfield  v.  Oano,  IS 
Id.  178,  citing  the  principal  case. 
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(SXoWA,84S.] 

Bawaqown  Ainxrioii  ov  Bbal  Estate  as  Hoiostbuu)  oMiiiot  alfiMk  tli» 
▼ftUdity  of  the  owner^  imd«rtikiiig  to  sell  and  oooTey  it,  or  zelesss  him 
from  his  obligation  entered  into  before  it  was  made  a  homestead. 

Whsbx  Bkpuoation  Dkniks  Mattkbs  Cohtaihbd  or  Plea,  it  is  error  t» 
dismiss  the  bill  withont  hearing  the  issue  of  fact  thus  raised. 

Bill  in  chanoexy  to  enforce  specific  perfonnanoe  of  a  con- 
tract for  the  conveyance  of  real  estate.  Respondent  alleged  in 
his  plea  that  it  is  impossible  for  him  to  conyey  the  premises^ 
because  they  are  held  by  him  as  a  homestead;  that  his  wife  re» 
fuses  to  execute  a  deed  of  the  premises;  that  the  defendant  now 
claims  the  same  as  a  homestead;  and  that  the  wife  of  defendant 
has  filed  her  claim  to  the  said  premises  as  a  homestead  in  the 
recorder's  office  of  Polk  couniy.  The  complainant  filed  a  de« 
murrer,  and  also  a  replication  in  denial.  The  demurrer  wwi 
OYerruledy  and  the  cause  dismissed.    Plaintiff  appealed. 

JeweU  and  Hall,  for  the  appellant. 
0,  Bales,  for  the  appellee. 

By  Oourty  Wbioht,  C.  J.  The  order  dismissing  the  suit  wwi 
clearly  erroneous.  The  replication  denied  the  matters  contained 
in  the  plea,  and  an  issue  of  fact  was  thus  formed  which  should 
have  been  heard.  But  we  also  think  that  the  court  erred  in 
oyerruling  the  demurrer.  The  code  provides  that  a  conveyance 
of  the  homestead  is  of  no  validity  unless  the  husband  and  wife 
concur  in  and  sign  the  same,  and  this  homestead  is  required  to 
embrace  the  house  used  as  a  home:  Sees.  1247, 1250.  Assuming 
for  the  purpose  of  this  case  that  a  bond  by  the  husband  for  the 
conveyance  of  the  homestead  upon  certain  conditions  could  not 
be  enforced  if  resisted  on  the  ground  that  it  included  or  con- 
templated the  disposition  of  such  homestead,  still  this  plea 
makes  no  such  defense.  It  contains  no  averment  that  the  prop* 
erty  named  in  the  bond  was  the  homestead  at  the  time  it  was 
executed.  For  anything  that  is  shown  by  the  pleadings,  this 
property  did  not  become  the  homestead  until  long  after  this 
contract  was  made.  If  not  the  homestead  at  the  time  of  the 
agreement  to  convey,  no  subsequent  adoption  of  it  as  such 
could  affect  the  validity  of  the  respondent's  undertaking,  or  re- 
lease  him  from  his  obligation. 

Without  examining  the  other  errors  assigned,  we  condude 
that«  for  those  referred  to,  the  judgment  must  be  reversed. 
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Wbat  NBcattJkjnr  to  Combtitutb  HoimnAD:  See  Ckmimt  t» 
•om,  63  Am.  Deo.  467t  note  463,  where  other  caeee  are  dted. 

HomsTKASy  HOW  MAT  BB  MosvoAOBD:  See  Lee  ▼.  KtMgthmrf^  62  Am.  Dee. 
546,  note  550,  where  other  oaaee  are  ooUeeted. 

HOMSaETKAO  GAHKOT  BB  COHYBTBD  BT  HUBBABB  AliOBB,  withoot  the  WICe% 

joining  in  the  oooTeyaooe:  Taylor  t.  HargouM^  60  Am.  Deo.  606. 

Abahbohmbbt  of  Hombstbad:  See  Tai^  ▼.  Hargom^  60  Am.  Dee.  606, 
note  607»  wliere  this  sabjeot  is  diacneied  at  length. 

Thb  principal  0A8B  18  dTBD  in  Kftn  v.  BruBcJit  13  Iow%  376^  to  the 
point  that  the  sobseqnent  adoption  of  real  estate  as  a  homestead  oaaiiot 
affint  the  ▼alidity  of  a  tnut  deed  thereof  previonaly  made,  nor  relaaee  the 
parties  to  aueh  deed  from  its  operation;  and  in  DaivU  y.  KeUqft  14  Id.  627,  to 
the  point  that  where  there  has  been  a  dear  and  actual  abandonment  of  tlie 
homestead,  a  creditor  of  the  owner  may  eqaxtably  and  jostly  condnde  the 
exemption  no  longer  attaches  to  the  premises.  The  principal  case  agda 
CBOie  befbie  the  oonrt^  and  is  reported  in  0  Iowa,  60. 
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p  Iowa,  468.] 
iMKUm  OB  FaOT  BaIBED  BT  PlBADIHGB  CAHBOT  BB  AOJITDiaATBD  OB  llonOV 

to  dismiss  the  canse. 

Covrm  IS  hot  Boi7ni>  to  Oivb  Ibrelbtant  Imbtkultiobs,  and  their  rde* 
Taney  most  be  affirmativdy  shown  by  the  party  complaining. 

GoBotoH-LAW  Right  to  Subiot,  bt  Pabol,  Mattbbs  in  Cobtbovbbst 
between  parties  to  arbitration  has  not  been  taken  away  by  the  proriaions 
of  the  Iowa  code  goYeming  those  awards  which  are  designed  to  be  re- 
ported to  the  conrt  for  judgment  and  execution. 

BUBMIBSIOB    TO  AbBITEATION    MUST  BE    MaDB    IN    MaBNEB    RbQUIBBD    BT 

Law  if  the  parties  wish  to  ask  the  aid  of  the  court  to  enforce  the  award. 
But  if  they  do  not  wish  to  ask  snch  aid,  they  may,  withont  complying 
with  the  regnlations  of  the  code^  make  a  sabmiision  by  which  they  will 
be  bound. 

SUBMIBBION  TO  AbBITBATION  IB  MaBBER  DuFEBEMT  VBOM  THAT  BbQUIBED 

BT  Code  may  be  regarded  as  the  means  mutually  adopted  by  the  parties 
for  sn  amicable  settlement  of  their  difl&cnlties,  and  should  have  the  force 
and  effoet  of  a  settlement  made  by  the  parties  themsdres.  In  such  a 
OBse,  if  there  is  a  failure  to  comply  with  the  agreement  to  submit  or  with 
the  terms  of  the  award,  the  remedy  is  by  aetion  dther  on  the  agreement 
or  award.  And  the  award  may  be  set  up  as  a  defense  to  an  action  prose- 
ented  for  the  matter  therein  settled. 
AwABD  OB  Abbitbatobb  MAT  BB  Atoided  by  proof  that  it  was  made  with- 
out  notice  to  one  of  the  parties  to  the  submisdon,  or  that  the  agreement 
to  submit  was  fraudulently  obtained. 

AonoN  commenoed  in  the  justice's  court,  and  by  the  defend- 
ant appealed  to  the  district  court,  where  he  moyed  to  dismiss  the 
cause,  offered  certain  testimony  which  was  rejected,  and  asked 
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for  certain  instmotions,  which  were  refused.  Judgment  was 
rendered  for  the  plaintiflf,  and  the  defendant  appealed.  Tha 
other  facts  are  stated  in  the  opinion. 

Charles  Negus,  for  the  appellant. 
8.  W.  SummerSy  for  the  appellee. 

Bj  Court,  Wbioht,  C.  J.  The  motion  to  dismiss  the  causa 
was  correctly  overruled.  It  was  based  upon  the  fact  that  the 
parties  had  submitted  the  subject-matter  of  the  suit  to  arbitra- 
tion, upon  which  there  had  been  an  award  in  favor  of  de- 
fendant, as  shown  bj  his  answer  filed  before  the  justice.  This 
was  denied,  however,  bj  plaintiff,  as  appears  bj  the  jus- 
tice's transcript,  and  a  written  replication  found  in  the  record. 
And  thus  was  raised  an  issue  of  fact,  which  could  only  be  de- 
termined like  any  other  fact  in  the  case,  and  could  not  be  ad- 
judicated on  a  motion  to  dismiss.  There  is  nothing  to  show  us 
that  the  instructions  asked  and  refused  had  any  application  to 
the  case.  No  part  of  the  testimony  is  before  us;  and  under  such 
drcumstanoeSy  we  cannot  say  that  the  court  erred  in  refusing; 
them.  A  court  is  not  bound  to  give  irrelevant  instructions,  and 
their  relevancy  must  be  shown  affirmatively  by  the  party  com- 
plaining. The  question  as  to  the  admission  of  the  testimony 
arises  on  the  following  state  of  facts: 

The  plaintiff  sues  for  the  value  of  an  ox,  which  he  charges 
was  killed  by  defendant.  After  the  suit  was  commenced  before 
the  justice,  as  defendant  claiitas,  the  x)arties,  by  their  agreement 
in  writing,  submitted  the  matters  in  controversy  to  the  arbitra- 
ment of  five  persons  named  therein.  On  tho  trial  before  the 
justice,  this  agreement  was  set  up,  with  the  further  averment  thai 
a  majority  of  said  arbitrators  had  by  their  written  award  found 
the  defendant  not  guilty.  These  averments  were  put  in  issue 
by  the  plaintiff.  In  the  district  court,  defendant  proposed 
to  introduce  this  agreement  and  award  to  sustain  his  defense* 
which,  being  objected  to,  was  rejected  by  the  court.  The 
grounds  upon  which  the  court  acted  in  rejecting  this  testimony 
is  not  shown,  nor  have  counsel  in  their  argument  pointed 
out  the  objections  relied  upon.  It  is  probable,  however,  that 
the  rejection  was  based  ux>on  the  fact  that  the  submission  was 
not  made  in  the  manner  required  by  the  code;  and  thus  the 
question  arises,  whether  a  submission  and  award  will  be  good  as 
between  the  parties,  though  they  may  not  have  pursued  the 
course  pointed  out  by  the  code  on  that  subject.  And  briefly ^ 
we  understand  that  if  parties  wish  to  ask  the  aid  of  the  court 
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tor  jadgment  npon  an  award,  they  mnst  sufamit  in  Uie  man- 
ner required  by  our  law.  But  if  they  do  not,  a  sabmiaaion 
without  complying  with  the  regulationa  of  the  code  may  Le 
made,  by  which  the  parties  will  be  bound. 

By  the  common  law  of  the  land,  parties  may  by  parol  submit 
any  matters  in  controyersy  between  them  to  arbitration;  and 
this  right  has  not  been  taken  away  by  the  provisions  of  the 
code  governing  those  awards  which  are  designed  to  be  reported 
to  the  court  for  judgment  and  execution.  There  is  nothing 
in  chapter  119  taking  away  this  right,  either  in  express 
words  or  by  implication.  This  chapter  is  similar  in  its  terms 
to  that  found  in  many  of  the  states,  and  we  understand 
it  to  have  been  frequently,  if  not  uniformly,  held  under  such 
statutes  that  parties  were  not  necessarily  confined  to  such  pro* 
visions  in  submitting  matters  in  controversy  to  arbitrators,  but 
that  they  may  adopt  other  methods  which  will  be  equally  obli- 
gatory to  them.  When  submitted  by  parol,  or  in  a  manner  dif- 
ferent from  that  required  by  the  code,  it  may  be  regarded  as 
the  means  mutually  adopted  by  the  parties  for  an  amicable 
settlement  of  their  difficulties,  by  the  aid  and  assistance  of  their 
neighbors  and  friends;  and  as  such,  should  have  the  force  and 
effect  of  a  settlement  made  by  the  parties  themselves.  If  there  is 
a  failure  to  comply  with  the  agreement  to  submit,  or  with  the 
terms  of  the  award  when  rendered,  the  remedy  would  be  by  action 
either  on  the  agreement  or  award,  and  such  award  could  not, 
of  course,  like  one  under  the  code,  be  returned  to  court  for 
judgment  and  execution.  It  may,  however,  be  set  up  as  a 
defense  to  an  action  brought  or  prosecuted  for  the  subject-matter 
therein  settled.  In  King  v.  Eampton,'  4  G.  Greene,  401,  it 
appears  that  to  an  action  to  recover  damages  for  the  fraudu- 
lent sale  of  lands  defendant  pleaded  in  bar  an  arbitration  and 
award.  This  was  demurred  to,  for  the  reason  that  the  arbitra- 
tion was  not  conducted  in  strict  conformity  to  the  code;  that 
the  award,  by  the  terms  of  che  submission,  was  to  be  returned  to 
a  justice  of  the  peace  instead  of  the  district  court.  The  court, 
after  disposing  of  other  questions,  add  that  they  have  no  doubt  but 
that  the  award  was  good,  and  could  be  enforced  at  common  law, 
clearly  indicating  from  the  whole  opinion  that  an  award  would 
be  good  as  to  the  parties,  though  not  rendered  in  the  manner 
required  by  the  code.  And  to  the  same  effect,  see  Carpenter  v. 
Edwards,  10  Met.  200;  Wells  v.  Lain,  15  Wend.  99;  Ressequie 
V.  Bnmmson,  4  Barb.  541;  McMuUen  v.  Mayo,  8  Smed.  &  M< 
298;  Norton  ▼.  Savage,  10  Mo.  457;  Keep  v.  Ooodrich,  12  Johns. 
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897.  We  condade,  therefore,  that  the  testimony  was  improp- 
erly rejected.  The  effect  of  it  when  introduced  is  another 
question.  There  is  nothing  apparent  on  the  face  of  the  pro  • 
ceedings  that  so  far  yitiates  them  as  to  justify  their  exclu- 
sion. It  may  be  that  the  award  was  made  without  notice  to 
the  plaintiff;  or  the  agreement  to  submit  may  have  been  fraud- 
ulently obtained;  and  that  in  various  methods  plaintiff  may 
avoid  the  effect  of  such  proceeding.  But  prima  /ocie^  the  tes- 
timony offered  was  pertinent  to  the  issue,  and  should  have  beea 
received. 
Judgment  reversed.  

iNBTBcrcnoN,  THOUGH  CoBBBCT,  SHOULD  BX  RxruBBD,  unleM  tb«  evidence 
or  pleading!  ehow  it  to  be  pertinent,  and  there  ia  a  basia  for  it  in  the  facte  of 
the  caae:  State  v.  Oil>bona,  10  Iowa,  119,  citing  the  principal  caae;  aee  alao 
Johtuon  V.  JenningBf  60  Am.  Deo.  323;  Duggina  v.  WaUon,  Id.  560;  Baltimore 
dt  8,  R,  R.  Co,  v.  Woodrt/if,  59  Id.  72;  Marshall  v.  Haney,  Id.  92;  CotoUs  v. 
Bacon,  66  Id.  371;  State  v.  HUdreth,  51  Id.  369;  Henderton  v.  Weatern  M.  S 
F,  /.  Co.,  43  Id.  176,  and  note  180,  where  other  caaea  are  collected. 

Ikrelbvant  iNSTBUcnoHS  SHOULD  KOT  BB  GiVBN:  Petmimgton  v.  JTefi^ 
62  Am.  Dec.  262;  Stout  ▼.  McAdanUf  33  Id.  441;  /Ianne  ▼.  New  Orleane  Ins. 
Co,,  29  Id.  456. 

■ 

Arbitration  and  Award. — Aa  to  the  effect  of  a  snbmiaaion  upon  a  pend* 
ing  action,  aee  Mooere  v.  AUen,  58  Am.  Dec  700,  note  702;  Nettletonr,  Grid' 
Uy,  56  Id.  378,  note  381,  where  thia  aubject  ia  disoaaaed  at  length.  In 
CoUine  r,  Karaiopaky,  86  Ark.  328,  it  is  aaid,  citing  the  principal  caae,  that  if 
partiea  by  their  voluntary  act  aubmit  their  caoae  to  another  tribonal  ohoaen 
by  themaelves,  the  jariadiction  of  the  court  determinea,  Aa  to  when  a  anb- 
misaion  invalid  under  the  atatate  may  be  valid  aa  a  common-law  anbmiaaioii, 
aee  Wiime  v.  Elderhiu,  52  Am.  Dec.  159,  note  161,  where  other  caaea  are  col- 
lected. In  Iowa,  an  award  cannot  be  treated  aa  an  award  under  the  atatate 
nnleaa  the  partiea  comply  with  the  provisiona  of  the  code:  Love  v.  Bwrme^  85 
Iowa,  163,  citing  the  principal  caae.  Failure  to  give  notice  vitiatee  the  award: 
See  Emery  v.  Owinge,  48  Am.  Dea  580,  note  586,  where  other  caaea  are  collected. 
Aa  to  the  oonduaiveneaa  of  the  award,  aee  Stewart  v.  Oaee^  42  Id.  534,  note 
637t  where  other  caaea  are  collected;  Oabee  v.  Moore,  41  Id.  370.  The  prin- 
cipal caae  is  cited  in  IhJk  v.  ftiiJk,  8  Iowa,  316,  to  the  point  that  an  aotioB 
may  be  maintained  on  an  award  of  arbitEaton,  good  at  oommon  law.  thei 
aa  on  any  other  agreemeot. 
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p  xowA,8oa.] 

Ib  Amoir  on  Attaobmbnt  Bond,  Rboord  and  PROOBiDDPQi  iv  OMBnnfc 
Gabb  are  competent  evidence  for  the  plaintiff. 

WhBBB  PbTITION  ChARGBS  THAT  PLAINTIFF  IN  AtTAOBMBNT  AoTBD  WlUr 

FULLT  Wrong  in  auiog  out  the  writ,  and  aeeka  to  recover  ezem^arj 
damages,  the  true  issue  is  whether  or  not  such  plaintiff,  when  he 
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bis  affidaTit  for  the  writ,  had,  as  a  reasonable,  pradent,  and  caaUooi 
■an,  good  reason  to  believe,  and  did  believe,  what  be  stated  therein  as 
trae.  And  evidence  tending  to  show  that  he  had  reasonable  groonds  to 
believe  what  he  stated  in  such  affidavit  is  admissible. 

Word  *'  WRONoruixY,"  as  Usxd  in  SscnoN  IS54,  Iowa  Ck>DK,  Msaxs 
unjustly,  injuriously,  tortiously,  in  violation  of  law. 

T6  Make  Act  oy  Creditor,  in  Suing  out  Attachmxnt,  WnxruLLT 
Wrong,  and  entitle  the  debtor  to  exemplary  damages,  it  is  not  enough 
to  show  that  the  attachment  was  wrongfully  soed  out,  Irat  it  must  farther 
appear  that  the  creditor  procured  the  attachment  without  any  reasonable 
ground  to  believe  the  truth  of  the  matters  stated  in  the  affidavit,  and 
with  the  intenti<Ki,  design,  or  set  purpose  of  injuring  the  debtor. 

Judgment  for  Defendant  in  Attacbmxkt  Suit  is  SuTFiaxNT  Evidencx 
that  there  was,  in  fact,  no  ground  for  the  institution  of  the  suit;  bat  it  is 
not,  in  an  action  on  the  attachment  bond,  oonclasive  evidence  that  the 
plaintiff  in  the  attachment  acted  willfully  wrong  in  saing  oot  the  writ, 
and  that  he  had  no  reasonable  grounds  to  believe  what  he  stated  in  his 
affidavit  as  true. 

Court  is  not  Bound  to  Give  Instrucfion  Which  bab  rexn  Onci  Given. 

In  AcfnoN  not  Founded  on  Contract,  Plaintiff  is  hot  Entitlkd  to 
Attachmxnt  on  the  ground  that  the  defendsnt  has  property,  goods, 
money,  lands,  and  tenements,  or  choees  in  action,  not  exempt  from  ezeoo- 
tion,  which  he  refuses  to  give  either  in  payment  or  security  of  the  debt. 

AcnoK  on  attachment  bond.  The  petition  alleged  that  the 
attachment  was  sued  out  willfully  wrong,  and  claimed  exem- 
plary damages.  In  the  affidavit  of  Webster  for  the  attachment 
against  Raver,  it  was  allied  ''that  said  Raver  had  money, 
goods  and  chattels,  lands  and  tenements,  which  are  not  exempt 
from  execution,  which  he  refuses  to  apply  to  the  payment  or 
security  of  said  damages,  though  requested  so  to  do  by  your 
petitioner/'    The  other  &cts  appear  from  the  opinion. 

Smiih,  McKirday^  and  Poor,  and  W.  J,  Eenry^  for  the  appel- 
lants. 

II.  O^dmnoTy  for  the  appellee. 

By  Court,  Wbiobt,  C.  J.  The  first  assignment  is,  that  the 
court  erred  in  admitting  the  record  and  pTOceedings  in  the 
original  case,  in  evidence  against  the  sureties  in  the  attachment 
bond.  There  can  be  no  question  as  to  the  admissibility  of  this 
evidence.  Of  its  competency,  there  can  be  no  doubt.  Among 
other  matters  contained  in  this  record  was  the  bond  on  which 
the  suit  was  brought,  as  also  the  affidavit  and  judgment.  Was 
it  not  material  for  plaintiff  to  show  these  matters?  Indeed, 
without  the  record  in  the  original  case,  how  could  any  plaintiff 
ever  sustain  an  action  upon  an  attachment  bond  ?  It  seems  to 
t»  to  be  the  most  pertinent  and  necessazy  evidence  that  a  p^rty 
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could  introduce  in  such  cases.  Its  conclusiveness  raises  another 
question,  which  is  made  by  the  second  assignment  of  error, 
which  we  next  proceed  to  notice. 

In  the  attachment  suit,  Webster  sought  to  recover  damages 
for  the  alleged  wrongful  and  fraudulent  act  of  Baver,  in  break- 
ing open  a  letter  intrusted  to  his  care  by  Webster,  which  con^ 
tained  instructions  from  him  to  his  agents  in  relation  to  the 
entry  of  certain  lands.  On  the  trial  of  this  case,  as  shown  by 
the  bill  of  exceptions,  the  defendants  introduced  a  witness  by 
whom  they  proposed  to  prove  that  said  Baver  had  stated  to  him 
that  he  had  opened  the  letter,  as  alleged  in  the  petition  of  Web- 
ster, which  testimony  was  objected  to  by  plaintiff,  and  the 
objection  sustained. 

To  determine  this  question,  it  becomes  necessary  to  first  ascer- 
tain what  is  the  true  issue  in  this  class  of  cases.  Is  it  that  the 
defendant  in  the  attachment  was  not  in  fact  indebted  to  the 
plaintiff  in  the  manner  charged?  Or,  to  take  a  case  of  more 
frequent  occurrence  in  practice,  is  the  issue  whether  the  defend- 
ant, at  the  time  of  making  the  affidavit,  was  in  fact  a  non-resi- 
dent of  the  stat^;  or,  in  fact,  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors;  or,  in  fact,  about  to  do, 
or  refuse  to  do,  any  one  of  the  things  which  entitle  the  creditor 
to  an  attachment?    Or,  on  the  other  hand,  is  the  true  issue 

« 

whether  the  affiant,  as  a  reasonable,  prudent,  and  cautious  man, 
had  good  reason  to  believe,  and  did  believe,  what  he  stated  aa 
true? 

And  notwithstanding  the  rejection  of  this  testimony  would 
seem  to  indicate  that  the  court  below  regarded  the  issue  first 
stated  to  be  the  true  one,  yet  the  instructions  given  would  tend 
to  show  that  the  latter  was  the  one  submitted  to  the  jury,  for 
we  find  the  following  instructions  asked  by  defendants  and 
given  by  the  court: 

"  12.  That  the  petition  in  an  attachment  cause,  and  verdict 
and  judgment  therein,  are  not  in  themselves,  in  all  cases«  suffi- 
cient evidence  that  the  attachment  was  willfully  wrong. 

"  13.  ITiat  it  cannot  be  presumed  against  Webster,  that  he 
willfully  swore  to  an  untruth;  that  the  verdict  and  judgment 
against  him  in  the  other  case  are  not  of  themselves  evidence 
that  ihe  petition  in  that  case  was  untrue,  but  merely  that  Web- 
ster failed  to  prove  it  before  the  jury;  or  that  if  true,  they  con- 
sidered it  no  cause  of  action. 

"  14.  That  the  verdict  and  judgment  in  the  other  case  are 
not  of  themselves  sufficient  to  rebut  the  presumption  that  Web- 
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Bter  made  affidavit  to  the  petition  in  good  faith,  and  with  foil 
belief  that  the  allegations  therein  made  were  tme." 

Now,  we  think  it  quite  manifest  that  if  these  instmctionH  are 
correct  (and  espeeiallj  those  numbered  13  and  14),  then  the 
testimony  offered  should  have  been  received.  For  to  saj  that 
the  former  verdict  and  judgment  were  not  in  themselves  evi- 
dence that  the  petition  therein  was  untrue,  and  that  they  were 
not  of  themselves  sufficient  to  rebut  the  presumption  that  he 
made  the  affidavit  in  good  faith,  and  with  the  full  belief  that  ita 
allegations  were  true,  would  seem  to  recognize  either  the  neces- 
sity for  further  proof  on  the  part  of  the  plaintiff  to  sustain  his 
action,  or  that  defendants  might  be  allowed  to  show,  notwith- 
standing said  verdict  and  judgment,  that  the  affidavit  was  made 
in  good  faith.  And  in  either  event,  the  testimony  offered  would 
seem  to  be  pertinent.  For  certainly,  if  the  question  of  good  faith 
was  subject  to  inquiiy  after  the  judgment  in  the  original  action, 
the  testimony  as  to  what  Kaver  said  in  relation  to  the  breaking 
open  the  letter  as  charged  in  the  original  petition,  if  brought  home 
to  Webster  before  making  the  affidavit,  would  be  quite  material 
for  the  consideration  of  the  jury.  But  if,  on  the  other  hand, 
the  true  inquiry  in  such  cases  is  whether  the  affidavit  is  true  in 
fact,  or  in  this  case  whether  Raver  was  in  fact  liable  in  dam- 
ages for  the  matters  stated  in  the  original  petition,  then  it  seems 
to  us  that  the  judgment  would  conclude  the  i>arties  on  that 
issue,  and  further,  that  these  instructions  were  incorrect,  and 
this  testimony  inadmissible.     Which,  then,  is  the  true  issue? 

Without  now  determining  what  would  be  the  rule  where  dam- 
ages are  claimed  for  the  wrongful  issuance  of  the  attachment,  we 
incline  to  the  opinion,  and  so  hold,  that  in  the  case  before  us,  where 
the  petition  chaiges  that  the  plaintiff  in  the  attachment  acted 
willfully  wrong,  and  seeks  to  recover  exemplary  damages,  the  true 
issue  is  that  made  and  presented  by  the  instructions,  and  that  the 
testimony  offered  was  therefore  improperly  rejected.  Our  law 
provides  that  the  plaintiff  in  attachment  shall  give  bond,  condi- 
tioned that  he  will  pay  all  damages  which  the  plaintiff  may  sus- 
tain by  reason  of  the  wrongful  suing  out  of  the  attachment. 
In  an  action  on  such  bond,  the  plaintiff  therein  may  recover,  if 
he  shows  that  the  attachment  was  wrongfully  sued  out,  and  if 
willfully  wrong,  he  may  recover  exemplary  damages ;  nor  need  he 
wait  until  the  principal  suit  is  determined  before  he  brings  suit 
on  the  bond:  Code,  sec.  1854.  By  **  wrongfully,"  aa  here  used, 
we  understand  is  meant  unjustly,  injuriously,  tortiously,  in 
violation  of  right.     To  make  the  act  of  the  creditor  willfuUj 
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ynongf  and  entitle  the  debtor  to  exemplaiydamages,  aomething 
luore  is  necessaty.  It  must  appear  that  he  procured  the  attaeh- 
tncnt  without  any  reasonable  ground  to  believe  the  truth  of  the 
matters  stated  in  the  affidavit,  and  with  the  intention,  design,  or 
fiet  purpose  of  injuring  the  defendant.  And  therefore,  the  in- 
quiry where  ezemplaiy  damages  are  claimed  is,  Did  the  plaintiff 
act  willfully,  or  with  the  design  and  intention  of  injuring  the  de- 
fendant ?  And  as  a  consequence  of  this,  though  he  may  fail  in  his 
action,  he  is  not,  therefore,  precluded  from  showing  in  an  action 
Inrought  on  the  attachment  bond  that  he  acted  in  good  faith,  and 
at  the  time  he  made  the  affidavit  he  had  good  reason  to  believe  that 
he  had  a  just  and  valid  claim  against  the  defendant.  The  judg- 
ment against  him,  it  is  true,  was  a  judicial  determination  of  the 
matters  then  in  litigation,  and  the  correctness  of  that  finding 
could  not  again  be  drawn  into  controversy.  It  may  therefore  be 
admitted  that  by  the  judgment  it  was  authoritatively  determined 
that  plaintiff  had  no  such  claim  against  defendant  as  was  set  up 
bi  his  petition.  And  yet  it  would  not  follow  as  a  consequence 
that  he  had  not  good  reason  to  believe  that  he  had,  or  that  he 
might  not  in  good  faith,  and  with  no  intention  or  design  to  injure 
•defendant,  have  made  the  affidavit,  and  procured  the  attachment. 
The  issues,  we  think,  are  quite  distinct. 

Let  us,  by  a  brief  reference  to  what  we  understand  to  be  some 
of  the  circumstances  of  this  case,  further  illustrate  our  position. 
As  before  stated,  Webster  charged  Baver  with  having  broken 
open  a  letter,  and  thereby  to  have  obtained  information  which  in- 
duced Baver  to  proceed  at  once  to  enter  the  parcel  of  hmd,  which 
by  the  letter  Webster  had  instructed  his  agents  to  enter  for  him, 
whereby  he,  Webster,  was  injured,  etc.  From  the  instrnctionB 
in  the  case,  it  also  seems  that  before  obtaining  his  attachment, 
Webster  consulted  an  attorney,  and  probably  acted  under  his 
advice  and  direction.  Now,  the  very  character  of  the  chaige 
was  such  as  to  make  tiie  proof  of  it,  in  most  instances,  quite  and 
«ven  extremely  difficult.  This  fact  should,  peifaapa,  have  coun- 
eeled  care  on  the  part  of  the  affiant  before  making  so  serious 
a  charge  against  defendant.  And  yet  the  circumstances  within 
Lis  knowledge,  after  the  most  careful  inquiry,  may  have 
been  such  as  to  produce  the  dearest  conviction  on  his  mind  of 
•defendant's  guilt.  Other  circumstances  may  have  developed 
themselves  subsequently;  the  defendant  may  have  shown  many 
facts  in  his  defense,  all  of  which,  when  known  and  proved,  may 
have  satisfied  the  plaintiff,  as  th^  did  the  jury,  that  there  was 
no  just  fonndation  for  the  charge.    But  to  make  the  finding  ol 
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the  joij  as  to  the  fact  of  the  indebtedness,  or  as  to  the  trnth  or 
falsity  of  the  charge  made  in  an  action  for  a  tort,  conclusiTO 
evidence  of  the  intention  of  the  affiant  to  injure  the  defendant 
is,  in  our  opinion,  to  disregard  the  consideration  of  those  cir* 
cumstances  upon  which  he  acted,  and  to  leave  oat  of  viev 
cntirelj  the  motive  by  which  he  was  in  fact  governed.     Suppose 
a  number  of  persons,  of  whose  veracity  he  had  no  reason  to 
doubt,  had  told  him  before  making  this  affidavit  ihal  fcivc' 
had,  in  their  presence,  broken  qpen  itne  letter/' c'r'  that  he  had 
told  them  that  he  hoid  ^>f6i6n  ii  ot)3ii;  an&  before  the  trial  of 
the  orig:inal  action  ihey  liad*died,  or  for  some  cause  their  test!* 
mony  could  not*  be  obtained,  or  when  called  onto  the  stand  in 
that  trial  they  had  denied  all  knowledge  of  anything  of  the 
kind:  would  it  do  to  say  that  because  plaintiff,  under  such  cir- 
cumstances, had  failed  in  his  action,  he  could  not,  when  sued-. 
on  the  bond,  in  order  to  show  the  good  faith  with  which  he  • 
acted,  prove  by  other  persons  that  these  witnesses  had  stated  to  < 
him  these  facts?    We  think  most  clearly  not.    And  thus  we^ 
might,  in  various  ways,  illustrate  the  impropriety  of  making  the^ 
judgment  conclusive,  but  these  must  suffice. 

The  judgment  may  be  sufficient  evidence  that  there  was  in 
fact  no  ground  for  the  institution  of  the  suit,  but  to  make  it 
oonclosive  that  the  plaintiff  had  no  reasonable  grounds  to  believa 
what  he  stated,  and  acted  willfully  wrong,  we  think  is  giving: 
it  too  much  effect.  As  the  testimony  offered,  therefore,  had 
a  tendency  to  show  that  he  had  reasonable  grounds  for  believing 
what  he  stated  in  his  affidavit,  it  was  admissible.  We  say  it 
had  a  tendency  to  prove  this.  Of  course  it  must  be  shown  that 
it  was  known  to  the  affiant  at  the  time  of  making  the  affidavit. 
If  not  known  to  him,  he  could  not  have  acted  upon  it.  No^ 
objection  of  this  kind  was  made  to  its  introduction,  hotverer,. 
and  it  was  the  right  of  the  defendants  to  first  prove  the  fact,  aud 
bring  it  home,  if  they  could,  to  the  affiant.  If  they  fail  in  thua 
bringing  it  to  his  knowledge,  it  should  of  course  be  rejected. 

The  disposition  of  this  question  must  reverse  the  case.  Ser* 
eral  other  errors  are  assigned,  however,  which  we  will  briefly 
notice,  as  they  may  arise  in  a  subsequent  trial. 

It  is  claimed  that  the  sureties,  by  the  terms  of  the  bond,  are 
not  liable  for  the  damages  sustained  after  the  making  of  it,  but 
only  for  those  sustained  before  that  time.  To  this  we  answer, 
that  no  such  point  was  directly  made  or  determined  by  the  court 
below.  That  court  was  not  called  upon  to  give  a  construction 
to  the  bond  itself.    At  least,  no  construction  was  given  adverse 
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l,o  that  nxged  bj  appellants.  On  the  contrary,  the  instructiona 
on  this  point,  as  far  as  thej  go,  are  quite  as  favorable  to  them 
AS  they  can  reasonably  ask.  They  have  certainly  no  reason  to 
complain. 

It  is  next  objected  that  an  instruction  numbered  4  was 
improperly  refused.  We  think  that  another  instruction  asked 
;bj .defendants,  and  given,  covers  substantially  and  sufficiently 
}€he*fsai:^0  ground »  and  there  was  therefore  no  error  in  refusing 
the  76urlh* ;  :^:cpu]d^  is'tiet-  bound  to  give  the  same  instruction 
as  often  as  it  mayl)e*a&kecl^  but;lia^a.-disc;retion  to  refuse  it, 
after  it  has  been  once  clearly  gi\W.v\*Aild;itwt)uld  be  well,  in 
our  opinion,  if  this  discretion  was  more  fully 'exercised. 

During  the  progress  of  the  trial,  the  court,  at  the  request  of 
the  plaintiff,  instructed  the  juiy  that  '*  the  advice  of  counsel 
will  go  to  rebut  the  idea  of  malice,  but  the  defendant  must  prove 
that  he  submitted  his  case  to  aa  attorney,  and  that  on  the  case 
submitted,  he  was  advised  by  said  attorney  that  he  had  a  good 
cause  of  action,  and  a  right  to  sue  out  an  attachment.  It  is 
for  him  to  make  out  this  defense,  and  he  must  prove  it.  When 
proved,  it  will  save  him  from  exemplary,  but  not  from  actual, 
damages."  The  defendant  then  asked  the  court  to  instruct  the 
jury  ''  that  if  the  jury  are  satisfied  that  the  defendant  Webster 
was  advised  by  counsel  practicing  in  this  court  that  the  facts 
Bet  forth  in  his  petition  did  constitute  a  legal  cause  of  action,  it 
will  be  a  sufficient  justification  for  bringing  the  suit,  notwith- 
standing the  attorney  may  have  erred  in  giving  such  advice," 
which  instruction  the  court  refused  to  give.  In  regard  to  these 
instructions,  we  need  only  say  that  we  think  the  instruction 
given,  as  asked  by  plaintiff,  is  substantially  connect,  or  at 
least,  we  see  nothing  in  the  circumstances  of  the  case  which 
would  lead  us  to  believe  it  to  be  incorrect.  The  one  asked  by 
defendant  goes  too  far.  The  fact  as  there  stated  might,  if 
proved,  be  a  circumstance  to  be  weighed  by  the  jury  in  assess- 
ing damages,  but  the  instruction  assumes  that  it  would  be  8 
sufficient  justification  for  bringing  the  original  suit.  Without 
some  further  qualifications,  the  instruction  was  properly  re- 
fused. 

Another  point  made,  and  one  of  no  little  practical  impor^ 
tance,  is,  whether,  for  the  cause  set  forth  in  the  affidavit,  a  parfy 
is  or  is  not  entitled  to  an  attachment  in  an  action  not  founded 
on  contract. 

The  code,  sec.  1846,  provides  that  in  an  action  for  the  recov- 
ery of  money  the  plaintiff  may  cause  any  property  of  the  defend- 
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ant,  which  is  not  exempt  from  execation,  to  be  attached  on  the 
commencement  or  daring  the  progress  of  the  proceedings,  hj 
pursuing  the  course  hereinafter  presented.  Section  1848  pro- 
vides that  *'  the  petition  which  asks  an  attachment  must  in  al) 
cases  be  sworn  to.  It  must  state  that,  as  a£5ant  yerily  believes, 
tiie  defendant  is  a  foreign  corporation,  or  acting  as  such;  or  that 
he  is  a  non-resident  of  the  state;  or  that  he  is  in  some  manner 
about  to  dispose  of  or  remove  his  property  out  cf  the  state, 
without  leaving  sufficient  remaining  for  the  payment  of  his 
debts;  or  that  he  has  disposed  of  his  property  (in  whole  or  in 
part)  with  intent  to  defraud  his  creditors;  or  that  he  has 
ahsconded,  so  that  the  ordinary  process  cannot  be  served  upon 
hini."  And  then,  by  sections  1849,  1860,  and  1861,  it  is  pro- 
vided that  if  the  demand  is  founded  on  contract^  the  petition 
must  state  that  something  is  due,  and  as  nearly  as  practicable 
the  exact  amount,  which  amount  is  intended  as  a  guide  to 
the  sheriff  in  making  his  levy,  who  is  to  attach  property  fifty 
per  cent  greater  in  value  than  the  amount  thus  stated.  If  the 
demand  is  not  founded  on  contract,  the  petition  must  be  pre 
sen  ted  to  some  judge  of  the  supreme,  district,  or  county  court, 
who  is  to  make  an  allowance  thereon  of  the  amount  in  value  of  the 
property  to  be  attached;  but  this  provision  applies  only  to  cases 
in  the  district  court. 

In  1853  section  1848  was  amended  as  follows:  "  That  in  addi- 
tion to  the  causes  for  which  an  attachment  may  issue,  as  pre- 
scribed in  said  section,  said  writ  shall  be  authorized  upon  the 
plaintiff's  statement  in  his  petition,  sworn  to  as  therein  required, 
that  the  defendant  is  about  to  abscond,  to  the  injury  of  his 
creditors,  or  that  he  has  property,  goods,  or  money,  or  lands 
and  tenements,  or  choses  in  action,  not  exempt  from  execution, 
which  he  refuses  to  give  either  in  payment  or  security  of  said 
debt:"  Laws  1853,  c.  84, 143. 

In  this  case,  the  court  instructed  the  jury  that  the  affidavit  set 
forth  no  sufficient  cause  for  an  attachment,  for  the  reason  that 
the  provisions  of  this  amendatory  law  applied  alone  U>  actions 
founded  on  contract.  And  while  the  question  is  not  entirely 
free  from  doubt,  yet  we  think  the  spirit,  if  fiot  the  strict  letter, 
of  the  law  favors  this  ruling. 

To  allow  an  attachment  under  any  circtunstances  in  actions  for 
torts  is  not  allowed  in  many  of  the  states;  and  never,  unless 
under  some  other  restrictions  than  those  provided  in  actions  on 
contracts;  and  hence,  under  our  code,  in  such  actions  some  of 
the  officers  named  must  make  an  allowance  of  the  amount  of 
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property  to  be  attached,  whereas,  in  actions  on  contract,  the 
filing  of  the  affidavit  and  bond  procures  the  writ.  And  while 
we  are  not  inclined  to  give  so  strict  a  construction  to  any  part 
of  the  attachment  law  as  will  limit  or  restrain  its  full  and  legiti- 
mate operation,  we  are  not  disposed  to  extend  its  provisions  in 
actions  for  torts  beyond  what  may  clearly  seem  to  be  its  inten- 
tion and  purpose.  And  therefore,  we  would  not  recognize  the 
right  to  an  attachment  in  such  cases,  unless  such  was  evidently 
the  intention  of  the  legislature.  And  in  consonance  with  this,  is 
the  first  argument  we  would  present  in  favor  of  the  ruling  of  the 
court  below.  To  allow  an  attachmen  t  in  actions  on  contract,  even 
for  the  causes  set  forth  in  this  affidavit,  is  an  innovation  upon  the 
law  as  it  had  stood  from  the  organization  of  even  our  territorial 
government.  This  fact  alone  should  lead  us  to  limit  its  opera- 
tion to  that  class  of  cases,  unless  the  other  is  also  fairly  included 
in  its  provisions.  Again,  this  amendatory  act,  we  think,  contem- 
plates that  the  claim  sued  on  shall  be  liquidated  or  ascertained, 
or  one  which  is  susceptible  of  being  rendered  certain  without 
the  judgment  of  a  court.  It  contemplates  the  right  of  the  cred- 
itor to  demand  payment  or  security  for  his  debt,  and  a  refusal 
on  the  part  of  the  debtor  to  either  pay  or  secure  the  debt  as 
requested.  And  while  we  would  not  lay  too  great  stress  on 
the  word  "debt"  as  here  used,  yet  we  are  not  at  liberty  to 
entirely  disregard  it.  We  cannot  suppose  that  the  legislatiure 
used  the  word  in  any  other  sense  than  that  ordinarily  and  appro- 
priately attached  to  it.  And  thus  construed,  we  understand  it 
to  mean  to  owe,  or  that  which  is  contracted — from  debeo,  to  owe; 
debitum,  contracted — that  which  is  due  or  owing  from  one  per- 
son to  another;  that  for  which  a  person  is  held,  or  which  he  is 
bound  to  pay.  Now,  if  one  man  assaults  and  beats  another,  if 
one  shall  slander  his  neighbor,  or  commit  any  other  act  amount- 
ing to  a  tort  or  wrong,  while  he  may  be  answerable  in  damages, 
yet  we  never  speak  of  the  amount  to  which  the  injured  party 
may  be  entitled  as  a  debt;  it  is  not  set  down  by  the  business 
man  ordinarily  among  his  assets  or  liabilities,  nor  in  any  way  do 
we  regard  it  in  the  nature  of  a  sum  owing  or  due,  as  by  contract. 
But  without  pursuing  this  thought  further,  we  turn  our  at- 
tention more  particularly  to  the  other  language  of  the  law.  To 
give  a  party  the  right  to  demand  payment  or  security  for  the 
claim  he  may  hold  against  another  presupposes  almost  necessa- 
rily that  his  claim  or  demand  is  either  in  fact  ascertained  and 
settled,  or  that  it  may  be  approximated,  at  least,  by  fixing  a 
value  on  these  things,  or  those  services,  which  in  every  commu- 
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niiy  hai^  some  estimated  or  marketable  worth.  Else  on  >That 
basis  'would  he  proceed  in  demanding  payment  or  security? 
Or  if  payment  or  secniitj  should  be  offered,  for  what  amount? 
By  wbom,  or  bow,  is  the  amount  to  be  ascertained?  If  the  de« 
fendant  is  willing  to  comply,  where  is  the  data  from  which  the 
computation  is  to  be  made?  It  will  be  readily  seen  that  all 
these  and  many  other  difficulties  would  arise  on  the  application 
of  this  law  to  actions  for  torts.  The  defendant  must  refuse  to 
giTe  his  money  or  property  in  payment  or  secnrify  for  the  debt. 
There  is  something  for  him  to  do,  or  refuse  to  do,  before  he  is 
liable  to  this  process.  And  why  shall  he  be  liable  for  refusing 
to  do  that  which  in  many  cases  would  be  almost,  if  not  quite, 
impossible,  from  the  fact  that  neither  party  can  tell  what  the 
debt  or  demand  really  is.  A  breaks  B's  arm  or  leg,  or,  as  a 
suigeon,  he  treats  some  fracture  in  so  unskillful  a  manner  that 
B  is  deprived  of  the  use  of  his  limb;  or  he  accuses  him  of  a 
crime,  and  is  liable  in  an  action  of  slander.  B  thereupon  says 
to  him:  "I  demand  that  you  pay  or  secure  me  for  the  dam- 
ages I  have  sustained  by  your  wrongful  act; "  to  which  A  re- 
sponds, either  that  he  does  not  owe  him  anything,  or  that  he  is 
ready  to  comply.  Has  B  the  dcUa,  within  the  meaning  of  this 
law,  from  which  they  can  proceed  to  estimate  the  amount  to  be 
paid  or  secured?  Or  if  he  has,  according  to  his  appreciation  of 
the  injuries  received  at  the  hands  of  A,  is  it  probable  that  A 
will  agree  with  him  ?  If  experience  in  such  coses  prove  any- 
thing, it  is  that  parties  would  very  seldom,  if  ever,  agree  on  the 
amount.  The  consequence  is,  that  you  make  the  defendant  lia- 
ble to  an  attachment  when  he  may  be  guilty  of  no  wrong;  when 
he  is  willing  to  do  what  he  conceives  to  be  his  honest  duty;  and 
when  it  is  the  plaintiff,  perhaps,  smarting  under  his  real  or 
imagined  injuries,  who  overestimates  what  is  due  from  the  df^ 
fendant.  Now,  we  suppose  that  this  law  was  intended  primarily 
to  meet  a  class  of  cases  of  the  following  character:  The  cred- 
itor has  a  known  and  undisputed  debt  against  his  debtor.*  It  is 
due  and  should  be  paid.  His  debtor  has  money  or  property 
with  which  he  can,  if  so  disposed,  either  payor  secure  this  debt; 
he  is  appealed  to  for  this  purpose,  and  refuses.  The  law  then 
says,  in  effect.  This  debt  you  are  able  to  and  ought  to  pay,  or  at 
least  secure;  you  refuse  to  do  either;  and  your  creditor,  upon 
making  affidavit  to  that  effect,  may  secure  himself  by  attachment. 
We  say  we  think  this  was  the  primary  intention  of  the  law.  In 
its  application  it  may,  and  we  think  does,  include  those  cases  of 
contract  where  there  maybe  dispute  as  to  the  amount  due. 


106  Raver  u  Webster,  [Iowa, 

And  so  there  may  be  cases  in  tort  where  the  amoant  to  be  paid 
could  be  ascertained  with  perhaps  less  difficoliy  than  others 
founded  on  contract.  But  such  would  be  exceptions;  the  rule 
is  certainly  the  other  way.  And  iivhile  there  may  be  difficulties 
in  applying  the  law  to  all  actions  founded  on  contract,  which 
would  not  arise  in  some  actions  for  torts,  we  neyertheless  think 
that,  as  a  rule,  it  was  intended  fc  apply  to  the  one,  and  not  the 
other. 

We  conclude,  therefore,  that  this  instruction  was  properly 
given.  How  far  the  fact  that  such  an  affidavit  did  not  entitle  the 
party  to  his  attachment  may  affect  his  liability  on  the  bond,  is 
a  question  not  now  before  us,  and  upon  it  we  intimate  no 
opinion. 

Because  tbera  was  error  in  excluding  the  testimony  offered  by 
defendants,  the  judgment  is  reversed,  and  cause  remanded. 


Action  for  Maliciouslt  Suing  out  Attachment:  See  Forrat  v.  CotUer^ 
£6  Am.  Dec.  190,  note  193;  Donnell  v.  Jonea,  48  Id.  59;  AbboU  v.  Kimball,  47 
Id.  70S;  IVilliatM  v.  Hunter^  14  Id.  597,  note  600,  where  this  sabject  is  dis- 
cussed. A  defendant  in  attachment  who  is  injured  by  the  issuanoe  of  the 
writ  is  not  compelled  to  wait  until  the  principal  suit  is  determined  before  he 
«an  BU'3  ou  tho  bond:  Campbell  v.  Chamberlain,  10  Iowa,  339,  citing  the  prin- 
cipal case.  Tho  judgment  in  the  attachment  suit  conclusively  determines  the 
question  of  indebtedness  between  the  parties,  but  it  does  not  determine  the 
question  whether  tho  plaintiff  might  not  have  had  reasonable  grounds  to  be- 
lieve the  truth  of  tho  matters  stated  in  the  petition  and  affidavit  for  the  writ: 
(jwldls  V.  Lord,  Id.  144,  citing  the  principal  cose.  In  Burton  v.  Knapp,  14 
Id.  IDS,  the  court  say  that  the  principal  case  recognizes,  indirectly  at  least, 
that  ill  an  action  on  an  attachment  bond  the  question  under  the  Iowa  statute 
is,  uotwliether  tho  facts  were  actually  trueuiK>n  which  the  attaching  pkiintiff 
based  his  affidavit  for  tho  writ,  but  had  he,  exercising  that  degree  of  caution 
that  a  i-easonable,  prudent  man  shoulil,  good  cause  to  believe  that  which  he 
stated  OS  true.  In  an  action  on  an  attachment  bond,  the  writ  and  the  offi- 
cer's return  thereon  are  admissible  in  evidence:  Drummond  ▼.  Stewart,  8  Id. 
S44,  citing  the  principal  case, 

CoDRT  IS  NOT  Bound  to  Riepkat  Instbuction  which  it  has  already  given 
in  substance:  Rws  v.  Steamboat  War  Eagle,  14  Iowa,  370,  citing  the  princi- 
pal case;'  Taber  v.  IltUaon,  01  Am.  Dea  90,  note  101,  where  other  cases  are 
collected. 

The  prikcifal  cask  is  cited  in  Lord  v.  QaddiB,  6  Iowa,  60,  to  the  point 
that  an  action  on  a  penal  bond  for  the  recovery  of  damages  is  an  action 
foanded  on  a  contract;  in  Town  of  Deeorah  v.  DuTuton,  34  Id.  361,  that  it  is 
only  in  actions  ex  delicto  that  tho  petition  for  the  attachment  must  be  pre- 
acnted  to  the  judge  for  allowance  of  the  amount  in  value  of  the  property  that 
may  bo  attached;  in  IVanier  v.  Camma^k,  37  Id.  044,  that  where  the  action 
la  in  tort,  and  sounds  only  in  damages,  the  obligation  to  pay  is  not  a  debt  un- 
til it  is  ascertained  by  judgment;  and  in  Cramer  v.  Whitf,  29  Id.  338,  that  a 
{M*tition  must  show  something  to  be  due  over  five  dollars  to  authorize  an  at- 
tachment.    It  is  distinguished  in  Drummond  v.  Stnoari^  8  Id.  846. 


Bea  1856.]  Foley  v.  McKeegan.  107 


Foley  v.  MoEjbeoan. 

[4  Iowa,  1.] 

QuionoH  TO  DscisioN  on  Dbmubbxr  must  bi  Takket  at  Tim,  tad  it  k 
too  late,  on  appeal,  after  amendment  of  the  petition  and  trial  on  tbe 
merita,  to  take  snch  objection  for  the  first  time. 
WaxtBXR  ScTM  Pbotided  in  Contract  to  bk  Paid  on  NoN-raapoBii- 
ANCX  aball  be  considered  as  a  penalty  or  as  liquidated  damages,  is  a  que^ 
tum  of  construction,  on  which  the  oonrt  may  be  aided  by  drcomstaneet 
extraneous  to  the  writing. 
In  Construing  Contracts,  Subjxct-matter  and  Intextion  of  Partiu, 
as  well  as  other  facts  and  circumstances,  may  be  inquired  into,  though 
the  words  are  to  be  taken  as  proved  exclusively  by  the  writing. 
Courts  in  Construing  Contracts  to  Detbrmink  whether  Sum  Fixed 
Constitutes  Penalty  or  Liquidated  Damages  must  see  whether  the 
agreement  contains  one  or  several  stipulations;  whether  such  stipulations 
vary  in  importance;  whether  the  damages  are  in  their  nature  certain  or 
uncertain,  or  difficult  of  definite  ascertainment;  or  whether,  where  the 
injury  is  certaiu,  the  sum  fixed  upon  is  proportionable  or  disproportion- 
ate to  such  injury  and  the  actual  claim  which  grows  out  of  it. 
Terms  Applied  bt  Parties  to  Sum  Fixed  on,  to  bb  Paid  on  Non-pbr- 
formancb  of  contract,  will  not  always  determine  the  action  of  the  court 
in  construing  the  effect  of  such  a  provision  in  a  contract;  and  though  the 
parties  call  the  sum  so  fixed  a  '*  penalty,"  or  give  it  no  name,  or  style  it 
"liquidated  damages,"  the  court,  in  any  and  all  such  cases,  will  treat  the 
sum  as  one  or  the  other,  dei)endiDg  on  the  nature  of  the  agreement,  in* 
tention  of  the  parties,  surrounding  circumstances,  and  reason  and  justice 
of  the  case. 
Stipulation  fob  Payment  of  Specified  Sum  on  Non-fbrfobmance  of 
Contract  will  generally  be  treated  as  a  penalty,  rather  than  as  liqui- 
dated damages,  if  the  intention  of  the  parties  as  to  the  effect  of  such 
stipulation  appears  doubtful. 
Stipulations  in  Contract  for  Sale  of  Land,  that  if  the  purchaser  fail  to 
pay  the  balance  of  the  purchase  money  he  shall  forfeit  the  fifty  dollars 
which  he  has  already  paid,  or  if  the  vendor  shall  fail  to  properly  execute 
deeds  to  the  vendee  when  the  purchase  money  is  paid  he  shall  forfeit  the 
sum  of  fifty  dollars,  are  construed  as  creating  penalties,  and  not  as  fixing 
the  amount  of  damages. 
Contract   for  Performance  of  Several  Acts,  and  for  Payment  of 
Specified  Sum  on  breach  of  the  agreement,  must  be  construed  as  creating 
a  penalty. 
Measure  of  Damages  for  Breach  of  Covenants  in  Contract  which 
contains  a  stipulation  for  the  payment  of  a  specified  sum  on  breach  of  the 
covenants,  such  sum  being  construed  to  be  in  the  nature  of  a  penalty, 
may  be  more  or  less  than  the  amount  of  such  penalty. 
Measure  of  Damages  against  Vendor  of  Realty  for  Failure  to  Con- 
vey depends  on  the  cause  of  the  failure  to  convey:  if  the  vendor  was 
honest,  but  was  prevented,  by  unforeseen  causes  beyond  his  control,  from 
making  the  conveyance,  the  plaintiff  should  recover  only  nominal  dam- 
ages, or  where  the  vendee  has  already  paid  the  purchase  price,  he  should 
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reoorer  the  sum  paid,  with  interest;  but  if  the  vendor  is  in  £aalt,  and 
should  have  known  that  he  ooold  not  comply  with  his  contract,  or  haying 
title  refuses  to  convey  or  disables  himself  from  so  doing  by  sale  to  a  third 
penon,  or  if  he  had  no  title  at  the  time  of  agreement,  or  in  any  other 
case  where  the  inability  to  convey  might  arise  from  fraud  in  the  cove- 
nantor, the  purchaser  should  recover  substantial  damages,  including 
compensation  for  actual  loss,  and  for  the  increase  of  value  of  the  land. 

Bill  for  specific  performance  of  the  following  agreement,  viz. : 
**  I,  John  McEeegan,  have  this  day  agreed  and  sold  two  hun- 
dred acres  of  land,  more  or  less  [describing  it],  for  which  I  am 
to  receive  eight  hundred  and  eighty  dollars,  fifty  dollars  of 
which  I  am  now  to  receive,  and  the  same  is  to  be  forfeited  by 
Michael  Foley  if  he  does  not  pay  the  balance  on  or  before  the 
tenth  day  of  April,  1854;  and  then  I  will  give  the  deeds  of  the 
aforesaid  places  at  the  time  the  money  is  paid.  I,  the  said  John 
McEeegan,  promise  to  give  the  said  Michael  Foley  next  April, 
together  with  the  land,  the  following  property  [mentioning  sev- 
eral items  of  personal  property],  and  to  put  five  hundred  rails  on 
the  fence  of  the  field.  I  also  bind  myself,  under  the  penalty  of 
Mty  dollars,  to  be  paid  to  Michael  Foley,  if  I  fail  in  the  fulfillment 
of  the  aforesaid  agreement,  and  to  the  aforesaid  we  both  sign 
our  hands.  *'  (Signatures. )  In  such  bill  plaintiff  prayed  that  in 
case  he  should  be  declared  not  entitled  to  a  specific  perform- 
ance, that  he  recover  damages.  A  demurrer  to  this  bill  was 
sustained,  and  plaintiff  amended  so  as  to  make  the  proceeding 
a  simple  action  at  law  to  recover  damages  for  breach  of  the 
above  contract.  Plaintiff  alleged  tender  on  his  part  of  the 
balance  of  the  purchase  money  due,  which  tender  was  admitted. 
On  the  trial,  the  court  charged  the  jury  that  by  the  terms  of  the 
agreement  plaintiff  was  entitled  to  recover  one  hundred  and  five 
dollars,  being  the  fifty  dollars  paid  by  plaintiff,  and  interest, 
together  with  the  fifty  dollars  fixed  as  penalty  in  the  bond  or 
agreement.  The  verdict  was  for  plaintiff  for  one  hundred  and 
five  dollars,  and  judgment  was  entered  thereon.  Plaintiff  ap- 
pealed.   The  further  facts  are  stated  in  the  opinion. 

SmUhf  McKinlay,  and  Poor,  for  the  appellant. 
Ben  M.  Samuels^  for  the  appellee. 

By  Court,  Wbioht,  C.  J.  Several  errors  are  assigned,  bat 
they  may  all  appropriately  be  considered  under  two  heads: 
1.  Did  the  coiurt  err  in  sustaining  the  demurrer  to  the  original 
petition?  2.  Was  the  construction  given  to  the  written  agree- 
ment, as  to  the  measure  of  plaintiff's  damages,  or  the  amoonl 
he  had  a  right  to  recover,  correct? 
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As  to  the  fint,  wa  think  pbdntiff  cannot  now  complain.  In- 
Btead  of  standing  by  his  oiiginal  bill,  be  appean  to  hare  Tofam* 
tarily  abandoned  it,  sabmitied  to  the  dedsion  of  the  court  on 
the  demurrer,  made  his  amendment,  and  went  to  trial  on  his 
claim  for  damages.  Bj  so  doing,  he  has  changed  the  whole 
form  of  his  action,  and  it  is  now  too  Lite  for  him  to  chum  a 
specific  performance  of  the  agreement.  The  defendant  also 
claims  that  plaintiff  had  no  right  to  so  amend  his  petition,  and 
that  in  permitting  the  same  the  court  erred.  To  this  a  suffi- 
cient  answer  is  that  defendant  at  the  time  made  no  objection, 
but  took  issue  upon  such  amended  petition,  and  went  to  trial 
upon  the  merits.    It  is  now  too  late  for  him  to  object. 

The  second  question  is  one  of  more  difficulty.  There  can  be 
no  doubt,  from  the  state  of  the  pleadings,  that,  plaintiff  was 
estopped  from  denying  the  value  of  the  property  at  the  time  of 
the  tender.  And  this  because  the  value  is  distinctly  averred  in 
the  petition,  not  denied  in  the  answer,  and  is  therefore  admit- 
ted under  our  practice.  But  this  can  moke  no  difference,  if  ihe 
construction  given  to  the  within  agreement  by  the  court  below 
is  correct. 

For  if  plaintiff  can  only  recover  the  money  paid,  and  ihe 
penalty  named  in  the  bond,  then  the  value  of  the  land  and  per- 
sonal property,  whether  established  by  the  pleadings  or  by  the 
testimony  of  witnesses,  becomes  entirely  immaterial.  So  that 
the  sole  question  arises  on  the  instruction  given  to  the  jury  as 
to  the  amount  of  plaintiff's  recovery. 

There  is  much  uncertainty  in  the  application  of  the  coses  on 
this  subject,  and  not  by  any  means  an  entire  uniformity  in  the 
principles  which  have  influenced  the  mass  of  decisions  thereon. 
From  all,  however,  we  may  deduce  one  point  as  settled .  Whether 
the  sum  mentioned  shall  be  considered  as  a  penalty  or  as  liqui- 
dated damages  is  a  question  of  construction  on  which  the  court 
may  be  aided  by  circumstances  extraneous  to  the  writing.  The 
subject-matter  of  the  contract,  the  intention  of  the  parties,  as 
well  as  other  facts  and  circumstances,  may  be  inquired  into, 
although  the  words  are  to  be  taken  as  proved  exclusively  by  the 
writing:  Perkins  v.  Lyman^  11  Mass.  76;  2  Parsons  on  Contracts, 
439;  Sainter  v.  Ferguuon,  7  C.  B.  716;  Brewster  v.  Edgerly,  13 
N.  H.  275.  In  giving  a  construction,  also,  we  must  see  whether 
the  agreement  contains  one  or  several  stipulations;  whether 
such  stipulations  vary  in  importance;  whether  the  damages  are 
in  their  nature  certain  or  uncertain,  or  difficult  of  definite  as- 
certainment: or  whether,  where  the  injury  is  certain,  the  sum 
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fixed  upon  is  proportionable  or  disproportionate  to  sncli  injiuy 
and  the  aotoal  claim  which  grows  out  of  it:  2  Parsons  on  Con- 
tracts, 435;  Dennis  v.  Cummins,  3  Johns.  Gas.  297  [2  Am.  Dec. 
160];  AsOey  v.  Wddtm,  2  Bos.  &  Pul.  346;  1  PhiU.  Ev.,  7th  eel., 
167;  Kemhle  v.  Farrel,  6  Bing.  148;  Price  ▼.  Green,  16  Mee, 
&  W.  346;  Heard  t.  Bowers,  23  Pick.  465.  The  terms  applied 
bj  the  parties  to  the  sum  fixed  upon  will  not  always  define  and 
determine  the  action  of  the  court  in  giving  such  construction; 
that  is  to  eay,  though  the  parties  may  call  the  sum  so  fixed  a 
"penalty,"  or  give  it  no  name,  or  style  it  "liquidated  dam- 
ages," the  court  in  any  and  all  such  cases  treat  the  sum  as  one 
or  the  other,  depending  upon  the  nature  of  the  agreement,  the 
surrounding  circumstances,  the  intention  of  the  parties,  and  the 
reason  and  justice  of  the  case:  2  Parsons  on  Contracts,  438; 
Harbrouck  v.  happen,  15  Johns.  200;  Chamberlain  v.  Bagley,  11 
N.  H.  234;  Dakin  v.  Williams,  17  Wend.  447;  Carpenter  v.  Lock- 
hart,  1  Ind.  434;  Beale  v.  Hayes,  5  Sandf.  640;  Linsley  t.  Anes* 
ley,  6  Ired.  L.  186. 

Another  rule,  fairly  deducible  from  the  authorities,  is  that  if 
by  the  agreement  it  is  doubtful  whether  the  parties  intended  that 
the  sum  specified  should  be  a  penalty  or  liquidated  damages, 
courts  incline  to  treat  the  contract  as  creating  a  penalty  to  cover 
the  damages  actually  sustained  by  the  breach,  and  not  as  liqui- 
dated damages:  Tayloe  v.  Sandiford,  7  Wheat.  13;  Shute  v. 
Taylor,  5  Met.  61;  Bagley  y.  Peddie,  5  Sandf.  192;  Baird  v.  IbU 
liver,  6  Humph.  186.  And  in  the  case  of  Taylor  v.  Sandiford, 
supra,  it  is  held  that  the  inference  is  much  stronger  in  favor  of 
its  being  a  penalty  when  it  is  expressly  so  reserved,  and  that  it 
would  require  in  such  a  case  strong  evidence  to  authorize  the 
court  to  say  that  the  parties  have  not  by  their  own  words  ex- 
pressed their  own  intention:  See  also  Hamilton  v.  Overton^ 
6  Blackf.  206  [38  Am.  Dec.  136]. 

A  brief  reference  to  one  or  two  adjudicated  cases,  and  we  will 
then  proceed  to  construe  the  instrument  before  us. 

In  Davies  v.  Penton,  6  Bam.  &  Cress.  216,  A  agreed  to  sell 
to  B  the  stock  and  good-will  of  his  business,  and  to  demise  to 
him  his  house  in  which  the  business  was  carried  on,  for  which 
B  was  to  pay  eight  hundred  pounds,  and  to  take  the  furniture 
and  fixtiires  at  a  valuation,  which  were  afterwards  valued  at  one 
hundred  and  seventy-four  pounds.  At  the  time  of  executing 
the  agreement,  four  hundred  pounds  was  paid  to  A,  and  B 
agreed  to  accept  and  pay  two  bills  of  exchange,  one  for  four 
hundred  pounds,  payable  twelve  months  from  date,  and  the 
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other  for  one  hundred  and  seTentj-foor  pounds,  payable  two 

months  from  date.  And  A  agreed  not  to  carry  on  the  businesa 
within  five  miles  of  the  house;  and  for  the  true  performance 
of  this  agreement  each  of  them  did  thereby  bind  and  obligate 
himself  to  the  other,  in  the  penal  sum  of  fiye  hundred  pounds, 
to  be  recoTcred  for  a  breach  of  the  said  agreement  in  a  court  of 
law,  as  and  by  way  of  liquidated  damages.  Held  by  Abbott,  O. 
J.,  and  Bayley,  Holroyd,  and  Littledale,  justices,  that  the  som 
was  a  penalty,  and  not  liquidated  damages.  In  Lcnve  v.  Peers, 
4  Burr.  2227,  the  distinction  between  liquidated  damages  and  a 
penalty  to  secure  the  performance  of  a  contract  is  expressed  by 
Lord  Mansfield.  Says  his  lordship,  there  is  a  difference  bet?reen 
covenants  in  general  and  covenants  secured  by  a  penalty  or 
forfeiture.  In  the  latter  case,  the  obligee  has  his  election  to 
bring  on  action  for  the  penalty,  after  which  he  cannot  resort  to 
the  covenant,  or  to  proceed  upon  the  covenant  and  recover  more 
or  less  than  the  penalty:  See  also  Harrison  v.  Wrighij  13  East, 
343. 

In  Martin  v.  Taylor,  1  Wash.  1,  the  action  was  covenant  upon 
an  agreement  under  seaL  By  the  agreement,  the  parties,  for 
the  true  and  faithful  performance  of  all  the  covenants  therein 
contained,  bound  themselves  each  to  the  other  in  the  penalty 
of  one  hundred  and  twenty  pounds,  Virginia  currency.  It  was 
objected  that  the  one  hundred  and  twenty  pounds  was  in  lieu  of 
liquidated  damages,  and  that  as  the  plaintiff  could  recover  no 
greater  sum  than  that,  the  court  had  no  jurisdiction  of  the  case, 
that  cpurt  having  no  jurisdiction  where  the  demand  was  for  less 
than  five  hundred  dollars.  The  objection  was  overruled,  how- 
ever, and  held  that  the  action  being  in  covenant,  and  not  for 
the  penalty,  the  plaintiff  might  recover  more  or  less  than  the 
penalty. 

In  CarperUer  v.  Lockhart,  1  Ind.  434,  the  action  was  covenant 
on  an  agreement  containing  a  number  of  stipulations,  damages 
for  the  breach  of  some  of  which  would  be  certain,  and  of  others 
uncertain,  and  contained  a  mutual  covenant  that  if  either  should 
fail  "in  any  particular  to  abide  by,  observe,  and  perform  the 
above-written  agreement,  or  any  article,  clause,  covenant,  or 
promise  therein  contained,  by  and  on  his  or  their  port  to  be 
observed,  kept,  etc.,  the  party  so  failing  shall  pay  the  other 
party  ten  thousand  dollars,  and  no  greater  or  smaller  sums,  ae 
and  for  the  damages  occasioned  by  such  failure."  This  Bum 
was  regarded  as  a  penalty,  and  not  as  liquidated  damages. 

In  view  of  the  above  general  doctrines,  and  such  as  are 
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ducible  from  the  cases  cited,  we  are  of  the  opinion  that  the  sum 
inserted  in  this  contract  to  be  paid  on  its  non-fulfillment  was 
designed  by  the  parties  as  a  penalty,  and  not  as  liquidated  dam- 
ages. In  the  first  place,  the  parties  have  so^xpressly  denominated 
it;  and  while  the  construction  is  not  to  be  conclusively  deter- 
mined by  their  having  so  slyled  it,  yet  in  the  language  of  Chief 
Justice  Marshall,  in  Ihyloe  ▼.  Sandiford^  7  Wheat.  13,  '*  the  in- 
ference is  much  stronger  in  favor  of  its  being  a  penalty  where  it 
is  expressly  reserved  as  one."  In  the  next  place,  this  agreement 
contains  more  than  one  stipulation,  or  the  defendant  binds  him- 
self to  do  more  than  one  act.  And  these  stipulations  differ 
materially  in  their  importance.  He  binds  himself  to  make  a 
deed  to  two  parcels  of  land,  or  '*  places,"  as  they  are  called  in 
the  agreement.  He  also  undertakes  to  put  on  the  fence  of  the 
field  five  hundred  rails,  and  to  deliver  to  plaintiff  various  articles 
of  personal  property.  Suppose  he  performed  his  agreement  as 
to  the  land,  and  delivered  all  the  personal  properly  except  the 
five  bushels  of  potatoes  or  the  two  pigs  therein  named,  it  would 
be  manifestly  unjust  and  oppressive  to  require  him  to  pay  the 
fifty  dollars  named. 

And  on  the  other  hand,  suppose  he  had  performed  the  unim- 
portant parts  of  the  agreement,  and  failed  to  convey  the  land,  is 
the  measure  of  the  plaintiff's  damages  the  same?  l?he  answer 
must  readily  be,  that  in  the  one  instance  it  would  be  too  high,  and 
in  the  other  it  might  be  too  low.  But  again,  if  he  fails  entirely 
to  perform  either  of  his  covenants  or  stipulations,  the  reason  is 
fitill  stronger  why  the  damages  should  be  different  than  if  he 
failed  in  an  unimportant  or  any  one  important  particular.  On 
this  subject,  see  Asiley  v.  Weldon^  2  Bos.  &  Pul.  346.  It  is  there 
-stated  that  where  articles  contain  covenants  for  the  performance 
of  several  things,  and  where  one  large  sum  is  stated  at  the  end  to 
be  paid,  upon  the  breach  of  performance,  that  must  be  considered 
as  a  penalty.  So  in  Davies  v.  Penton^  6  Bam.  &  Cress.  216,  above 
<!ited,  says  Bayley,  J.,  where  the  sum  which  is  to  be  the  security 
for  the  performance  of  an  agreement  to  do  several  acts  will,  in 
case  of  breaches  of  the  agreement,  be  in  some  instances  too 
large  and  in  others  too  small  for  the  injury  thereby  occasioned, 
that  sum  is  to  be  considered  a  penalty:  See  also  Jackson  v. 
Baker,  2  Edw.  Ch.  471.  And  again,  the  damages  to  arise  from 
a  breach  of  some  of  the  stipulations  of  this  contract,  if  not  all, 
are  not  uncertain,  but  may  be  ascertained  by  evidence.  The 
consideration  for  the  defendant's  undertaking  is  disclosed,  and 
tiie  motives  that  influenced  the  contract.    And  in  this  and  other 
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particulars  this  case  differs  from  that  of  HamOion  y.  Overton,  6 
Blackf .  206.  In  that  case  there  was  but  one  covenant,  and  from 
its  nature,  the  damages  for  a  violation  of  it  were  entirely  uncer- 
tain, and  could  not  be  ascertained  by  evidence.  It  also  appeared 
that  the  parties  had  expressly  stipulated  that  the  sum  named 
should  be  ''  liquidated  damages/'  and  it  was  so  regarded.  As 
to  the  rule  on  this  subject,  see  2  Parsons  on  Ck>ntract8,  435; 
Kemble  v.  Farrer,  6  Bing.  148;  Beak  t.  Hayes,  5  Sandf.  640.  We 
conclude,  therefore,  that  the  sum  named  in  this  agreement  is  not 
the  measure  of  the  plaintiff's  dami^es,  but  must  be  treated  as  a 
penalty. 

The  plaintiff  has  elected  to  proceed  upon  the  covenants,  and 
not  to  recover  the  penalty,  and  such  recovery,  under  the  author* 
ities  cited  above,  may  be  more  or  less  than  the  penalty.  And 
farther  on  this  subject,  see  Brown  v.  Bellows,  4  Pick.  178;  2 
Greenl.  £v.,  sec.  257.  And  this  brings  us  to  consider  the  rule 
of  damages  in  such  cases.  It  will  be  observed  that  this  case  is 
distinguishable  from  that  class  of  coses  that  discuss  the  measure, 
of  damages  in  covenants  of  warranty  and  in  covenants  of  seisin. 
In  such  cases  the  authorities  are  uniform  as  to  the  true  measure 
in  covenants  of  seisin,  but  not  where  the  action  is  upon  the  cove« 
nants  of  warranty.  In  the  latter  case,  in  Massachusetts,  Con- 
necticut, Maine,  Vermont,  and  South  Carolina,  and  perhaps 
some  other  states,  the  measure  is  the  value  of  the  land  at  the 
time  of  eviction.  In  New  York,  Kentucky,  Pennsylvania,  New 
Jersey,  Ohio,  Georgia,  North  Carolina,  Tennessee,  and  Vir- 
ginia, the  measure  is  the  purchase  money,  with  interest.  In  the 
former  case  we  believe  it  to  be  uniformly  held  that  the  measure 
of  damages  is  the  purchase  money  %nd  interest:  Marston  v. 
Bobbs,  2  Mass.  433  [3  Am.  Dec.  61];  Bickford  v.  Paige,  Id.  456; 
Gore  V.  Bragier,  3  Id.  543  [3  Am.  Dec.  182];  Gushman  v.  Blanch" 
urd,  2  Greenl.  266  [11  Am.  Dec.  76] ;  Stirling  v.  Peel,  14  Conn. 
245;  Parky.  Bales,  12  Vt.  387  [36  Am.  Dec.  347];  Werting  v. 
Ni^ley,  13  Pa.  St.  650;  Clark  v.  Parr,  14  Ohio,  118  [45  Am.  Dec. 
129];  Bennel  v.  Jenkins,  13  Johns.  50;  Holmes  v.  Sinnickson, 
15  N.  J.  L.  813;  Pence  v.  DavaU,  9  B.  Mon.  48;  Shaw  v. 
Wiltins,  8  Humph.  647  [49  Am.  Dec.  692].  When  the  action  is 
brought,  as  in  this  case,  on  a  contract  to  sell,  against  the  ven- 
dor, who  has  failed  to  convey,  we  find  much  difficulty  in  deter- 
mining the  measure  of  damages  upon  authority.  As  damages 
are  given  as  a  compensation  or  satisfaction  to  the  phiintiff  for 
an  injury  received  from  the  defendant,  reason  and  exact  justice 
would  seem  to  dictate  that  he  should  not  in  all  such  cases  be 
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eonfined  to  the  consideration  money  and  interest,  for  frequently 
the  interest  upon  the  money  paid  is  bat  the  smallest  fraction  of 
the  amount  of  injury  actually  sustained.  On  the  other  hand, 
quite  as  much  injustice  may  result  by  holding  that  in  all  cases 
tiie  plaintiff  is  entitled  to  the  appreciated  Talue  of  the  land  at 
the  time  the  conveyance  should  have  been  made.  May  a  rule 
be  recognized,  then,  which  shall  have  for  its  basis  the  giving  of 
compensation  for  the  injury,  and  at  the  same  time  avoid  injury 
to  a  vendor,  who  acts  in  good  faith  ?  We  believe  there  is  such 
a  rule  sustained  by  authority  and  reason,  and  which,  while  it 
may  not  in  all  cases  make  the  plaintiff  whole,  or  give  him  full 
satisfaction,  will  approximate  it,  and  be  as  just  and  equitable  as 
is  consistent  with  most  general  rules.  We  believe  that  the 
measure  of  damages  shoidd  depend  upon  the  cause  of  the  fail- 
ure. If  the  person  selling  is  honest,  and  prevented  from  mak- 
ing the  conveyance  by  unforeseen  causes,  and  which  he  could 
not  control,  the  plaintiff  should  recover  only  nominal  damages. 
If  he  has  paid  the  price,  or  any  part  thereof,  then  of  course,  in 
such  a  case,  he  should  recover  that  sum  with  interest. 

But  if  the  person  selling  is  in  fault,  and  either  did  or  should 
have  known  that  he  could  not  comply  with  his  undertaking;  or 
having  the  title,  refuses  to  convey;  or  having  title  at  the  time 
of  the  agreement,  afterwards  disables  himself  from  completing  it, 
by  a  sale  to  a  third  person;  or  at  the  time  of  the  agreement  knew 
he  had  no  title — in  these  and  in  all  cases  where  the  inability  arises 
from  fraud  in  the  covenantor,  the  purchaser  should  recover  sub- 
stantial daiMges,  "  including  compensation  for  any  actual  loss, 
as  by  the  increased  value  of  the  land  at  the  time  the  contract 
should  have  been  executed."  And  without  referring  to  the 
authorities  in  detail,  to  sustain  this  view,  we  cite  the  following: 
Hopkms  V.  Zee,  6  Wheat.  109;  Nichols  v.  Freeman,  11  Ired.  L. 
99;  Bryant  v.  Hambrich,  9  Ghi.  133;  Whitenside  v.  Jennings,  19 
Ala.  784;  HiU  v.  Hobart,  16  Me.  164;  Warren  v.  Wlieder,  21  Id. 
484;  Buchnasier  v.  Orundy,  1  Scam.  310;  McKee  v.  Brandon,  2 
Id.  339;  GannellY.  McClean,  6  Har.  &  J.  297;  Hopkins  v.  Gay- 
brook,  18  Eng.  Com.  L.  100;  Driggs  v.  Dwight,  17  Wend.  71 
[31  Am.  Dec.  283];  Peters  v.  McKeon,  4  Denio,  546.  And  alse 
see  Fletcher  v.  BiUton,  6  Barb.  646.  In  this  last  case  the  ques- 
tion did  not  arise,  but  it  is  fairly  intimated  that  plaintiff  would 
not,  in  all  actions  brought  on  a  covenant  to  convey,  be  confined 
to  the  purchase  money  paid,  and  interest.  And  we  may  alsa 
remark  that  many  of  the  above  cases  hold  that  the  measure  of 
damages  wiU  not  be  influenced  by  the  question  of  fraud  in  the 
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coTenantor,  bat  the  same  role  applies  to  Ixugains  respecting 
lands  as  in  those  in  actions  for  the  non-delrrexy  of  chattels. 
Others^  again,  do  admit  the  distinction.  It  is  reoogniaed  by  Mr. 
Parsons,  in  his  late  work  on  contracts,  voL  2,  p.  605.  And  we 
believe  it  to  be  eminently  jnst  and  proper. 

That  there  are  authorities  holding  a  contrary  view,  we  are 
well  aware.  But  on  the  contrary,  where  land  is  so  nrach  an 
article  of  trade  in  the  market,  where  its  value  so  rapidly  appre- 
ciates, where  our  citizens  are  constanUy  investing  their  means 
therein  for  purposes  of  legitimate  prc^t  and  speculation,  we 
Bee  no  reason  why  they  should  not  have  the  expected  benefit 
of  their  investments,  where  the  covenantor,  by  his  own  wrong* 
fal  act,  deprives  the  purchaser  of  the  land.  The  obligor  binds 
himself  to  convey  the  land.  Equity  from  the  time  of  the  agree- 
ment regards  the  land  as  belonging  to  the  purchaser,  and  the 
money  as  belonging  to  the  vendor.  And  in  case  of  dishonesty, 
eveiy  principle  of  right  would  dictate  that  the  purchaser  should 
have  the  benefit  of  his  bargain. 

If  the  vendor  so  elects,  he  may  specifically  execute  his  agree- 
ment, and  thus  avoid  damages.  In  such  cases  the  vendor  gets 
what  he  contracted  for.  And  ordinarily  this  is  what  he  should 
have.  So,  on  the  other  hand,  it  is  true  that  the  vendor  may  file 
his  bill  for  a  specific  performance.  But  he  is  not  always  com- 
pelled to  do  so,  and  in  some  cases  his  suit  would  be  fruitless, 
the  vendor  having  parted  with  the  title  to  an  innocent  holder. 
The  case  of  Stewart  v.  Noble^  1  O.  Greene,  2G,  does  not  conflict 
with  the  foregoing  conclusion.  The  covenantor  in  that  case 
died  in  a  short  time  after  making  the  agreement,  and  in  such 
case  the  purchase  money,  with  interest,  we  think,  would  be  the 
proper  measure  of  damages.  It  is  urged  in  the  argument  by 
appellant  that  the  court  erred  in  dissolving  the  attachment. 
The  assignment  of  errors  does  not  point  to  this  objection,  how- 
ever, and  it  cannot  therefore  be  considered.  The  court  below 
having  erred  in  the  construction  given  to  the  contract  declared 
upon,  and  in  the  charge  to  the  jury  as  to  the  measure  of  dam- 
ages, the  judgment  must  be  reversed. 

Judgment  reversed.  

AfTBR  DsMURRKa  TO  Declabation  HAS  BKEN  SusTAiXED,  amendment  by 
plaintiff  operates  aa  a  waiver  of  the  right  to  review  the  correctness  of  said 
ruling  on  appeal:  See  8taUing$  v.  Newman^  62  Am.  Dec.  723. 

CoKTRACis  iif  Waimro,  how  Constbcbd:  See  Menard  v.  Scudder,  56  Am. 
Dec.  010,  and  note  618,  610,  citing  other  cases;  Hutchinson  v.  Lord,  60  Id. 
S81.    The  principal  ease  is  cited  to  this  point  in  Jttcobi  v.  J<ieobn,  42  Iowa, 
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StTH  Named,  vnaat  Desved  Liquidated  DAMAaEB  akd  whsv  Fehaitt? 
See  Cuny  v.  Larer,  49  Am.  Dec.  486,  and  note  489,  dting  other  caaei;  Hal' 
lock  V.  SkUer^  9  Iowa,  600,  follows  and  ia  decided  on  the  anthority  of  the  prin- 
cipal caae  on  thia  point.  In  Mclntire  v.  Cagley,  37  Id.  678,  the  principal 
case  ia  cited  to  the  point  that  the  terms  used  by  the  parties  in  a  contrast  will 
not  govern,  in  determining  whether  a  sum  fixed  is  a  penalty  or  liqnidated 
damajires,  but  that  the  oonrt  will  look  into  the  case  and  treat  it  as  one  or  the 
other,  OS  the  natnre  of  the  agreement  demandt.  In  Jemmison  v.  Gray^  29 
Id.  547,  the  court,  following  the  principal  case,  declare  that  courts  incline 
to  treat  such  contracts  rather  as  penalties  than  as  liquidated  damages  if  the 
matter  is  in  doubt.  Where  the  contract  is  for  tlie  performance  of  several 
acts  and  for  the  payment  of  a  fixed  sum  on  the  breach  of  any  of  them,  the 
courts  construe  such  sum  to  be  a  penalty:  Trower  v.  Elder,  77  lU.  455,  citing 
the  principal  case.  Where  such  a  sum  is  construed  to  be  in  the  natnre  of  a 
penalty,  the  proper  measure  of  damages  on  breach  of  the  contract  is  the 
amount  of  actual  damage  proved:  Lord  v.  Chddis,  9  Iowa,  267,  citing  the 
principal  case. 

Measure  ov  Dahaoa  against  Vendor  or  Realty  for  Failure  to 
Convey:  See  Hohr  ▼*  Kindts  39  Am.  Dec.  53,  and  note  56,  citing  other  cases; 
Stoeem  v.  SteeUi  5  Iowa,  354;  Yost  v.  DevauU^  D  Id.  63;  Sawyer  v.  Warner,  36 
Id.  334,  both  citing  and  following  the  principal  case  on  this  point.     In  Beard 
V.  Delaney,  35  Id.  19,  and  Hammond  v.  JJannin^  21  Mich.  387,  the  principal 
•case  is  cited  to  the  point  that  if  vendee  has  already  paid  the  purchase  price 
.  and  the  vendor  is  prevented  from  conveying  by  some  cause  beyoud  his  oon> 
.  trol,  and  not  the  result  of  bad  faith  on  his  part,  the  measure  of  damages 
'  would  be  the  purchase  price,  witli  interest.     But  if  the  vendor  cannot  convey 
'  because  he  has  by  fraud,  or  cause  which  he  knew  of  and  could  prevent,  dis- 
abled himself  from  making  conveyance,  the  purchaser  would  recover  sub* 
r  Btential  damages,  including  compensation  for  actual  loss  and  for  increase  in 
value  of  the  land:  Burdick  v.  Seymour ,  39  Iowa,  459;  and  AUen  v.  AtkiMoiK 
'J2\  Mich.  364,  citing  the  principal  case. 


Hampson  v.  Wearb. 

'  [4  Iowa,  13. J 

StATUTE  PROnriDTNO  THAT  W1IEN  No  CORPORATE  PROPERTY  CAN  BE  FOUHB 

ON  Which  to  Levy  Execution  against  the  corporation  the  acting 
manager,  or  some  member  of  the  corporation,  may  be  notified  to  appear 
before  the  court  and  show  cause  why  the  individual  property  of  the  mem- 
bers should  not  be  made  liable  is  not  unconstitutional  or  unreasonable, 
under  a  constitution  which  declares  that  "stockholders  shall  be  subject 
to  such  liabilities  and  restrictions  as  shall  be  provided  by  hiw." 

]  Pboceedings  and  Jcdombnt  07  Court  are  Conclusivb  as  to  all  matters 
within  its  jurisdiction,  and  cannot  be  impeached  or  set  aside  in  a  collat- 
eral proceeding. 

;:ExEUcrioN  Issued  on  Judgment  against  Corpokatiom,  after  order  that  il 
be  levied  on  individual  property  of  the  members,  should  follow  the  judg- 
ment, and  run  against  the  corporation,  with  a  clause  that  it  be  levied  on 
the  property  of  the  members;  the  clerk  should  not  adjudicate  on  theif 
membership  by  causing  the  execution  to  run  against  them  personally,  bat 
should  leave  the  officer  to  ascertain  who  are  members  as  he  may. 
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Acnon  was  commenoed  against  the  Fairfield  and  Mt.  Pleannl 
Plank-Boad  Company,  a  cozpoiation,  bj  J.  G.  Weare,  who  ob- 
tained judgment  theiein*  Execution  iflsued  against  the  com- 
pany, and  the  sheriff  returned  that  no  corporate  property  could 
be  found.  Thereon  a  notice  was  served  on  the  president  and 
other  members,  to  show  cause  why  the  individual  property  of 
the  members  should  not  be  made  liaUe,  and  on  the  hearing  tho 
court  ordered  that  an  execution  issue  against  the  property  of 
the  members.  The  execution  issued  thereon  waa  against  certain, 
individuala  by  name,  as  members.  An  injunction  was  sued  out 
to  stay  such  execution.  In  the  district  court,  a  motion  to  dissolve- 
such  injunction  was  granted.  The  appeal  is  taken  from  such 
order  dissolving  the  injunction.  The  remaining  facts  appear  in 
the  opinion. 

J.  F.  Wilson^  and  Knapp  and  Caldwell,  for  the  appellants. 
Clinton  and  Baldwin,  for  the  appellees. 

By  Court,  Woodwabd,  J.  The  first  question  is  whether  the* 
injunction  was  properly  granted.  The  district  court  had  juris- 
diction of  the  subject-matter,  and  personal  service  was  made  on 
the  president  and  several  directors  of  the  corporation.  Thus 
far,  therefore,  there  is  no  question;  but  the  petitioners  com- 
plain that  in  the  proceeding  to  charge  the  members  of  the  ctHr- 
poration  they  had  no  notice,  and  therefore,  as  we  understand^ 
they  intend  to  infer  that  the  judgment  ordering  execution 
against  them  is  invalid.  The  constitution,  art.  8,  sec.  2»  pro- 
vides that  "the  stockholders  [of  corporations]  shall  be  subject 
to  such  liabilities  and  restrictions  as  shall  be  provided  by  law.'' 
By  the  common  law,  the  stockholders  of  a  corporation  were  not 
liable  for  the  debts  of  the  corporate  body.  This  provision  of 
the  constitution  was  tmdoubtedly  intended  to  render  them 
liable  in  such  degree  and  manner  as  the  legislature  should  see 
proper.  The  legislature  has  accordingly  directed  that  in  suth 
case  the  officers  of  the  corporation  shall  be  summoned  in  to 
show  cause  why  the  proi>erty  of  the  members  should  not  bo- 
held  liable.  These  officers  or  managers  are  chosen  by  the  mem- 
bers, and  would  always  probably  be  stockholders  themselves,, 
and  so  liable  with  others,  so  that  the  interest  of  all  is  in  somo 
fair  measure  represented.  The  statute  did  not  intend  to  drive^ 
the  creditor  to  the  inconvenience,  expense,  and  delay  of  suitft 
against  all  or  any  of  the  stockholders  after  he  had  obtained  his 
judgment  against  the  corporation.  We  do  not  regard  this  pro« 
vision  of  the  law  as  either  unconstitutional  or  unreasonaUe, 
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The  district  coart  having  acquired  jurisdiction^  all  the  other 
questions  suggested  by  the  complainant  were  within  the  prov- 
ince of  that  court  to  decide.  It  is  not  very  clear  that  this  court 
need  to  have  noticed  the  above  question  concerning  the  pro- 
ceedings in  connection  with  the  constitution,  but  we  have  ad- 
verted to  it  so  as  to  leave  no  doubt.  The  other  grounds  upon 
which  the  application  for  an  injunction  was  based  were  the 
following:  That  the  private  properly  of  the  members  was 
exempt.  This  involved  a  judicial  construction  of  sections  6 
and  26  of  the  act  of  1847.  Another  was,  that  the  proceedings 
to  render  the  stockholders  liable  should  have  been  conducted 
under  the  code,  and  not  under  the  act  of  1847.  Supposing 
them  different,  this  admits  of  a  question.  A  third  was,  that 
the  court  could  not  render  them  liable  for  more  than  the 
amount  of  their  stock.  A  fourth  ground  was,  that  they  were 
liable,  even  to  the  company,  only  on  certain  previous  condi- 
tions, such  as  the  advertisement  of  the  calls  for  installments. 
It  is  very  manifest  that  all  these  questions  were  for  the  court  to 
determine  before  it  rendered  judgment  that  execution  issue,  and 
that  its  judgment  upon  them  is  conclusive,  unless  an  appeal  be 
taken.  The  proceeding  now  before  us  seeks  to  convert  a  bill 
praying  for  an  injunction  into  a  writ  of  error,  to  inquire  into 
and  correct  the  proceedings  and  judgment  of  the  district  court. 
It  does,  as  is  alleged  by  counsel,  seek  to  go  behind  the  judg- 
ment of  the  court  awarding  the  execution  against  the  property 
of  the  members.  And  this  is  a  judgment  quite  as  much  as  the 
judgment  for  the  debt  against  the  company.  The  proceedings 
and  judgment  of  the  court,  witliin  its  jurisdiction,  cannot  be  in- 
quired into  and  set  aside  in  this  manner:  Elliot  v.  Peinoll^  1 
Pet.  328;  Thompson  v.  Tolmie,  2  Id.  157;  Ex  parte  Watkim,  8 
Id.  193;  United  States  v.  Arredondo,  6  Id.  691;  VoorJiees  v.  Bank 
of  UnUed  States,  10  Id.  473;  GHgnon  v.  Astor,  2  How.  819; 
Wright  v.  Marsh,  2  G.  Greene,  95. 

The  case  has  been  unfortunately  delayed  in  this  court,  through 
causes  which  no  one  could  control.  One  of  the  members  of  the 
court,  having  been  of  counsel,  could  take  no  part  in  its  adjudi- 
cation. The  other  two  differed  in  opinion  upon  some  of  the 
questions  presented.  A  change  having  taken  place,  it  is  desired 
to  bring  the  suit  to  a  close.  Whilst  the  causes  assigned  by  the 
petitioners  for  injunction  as  grounds  for  its  dissolution  either 
are  not  sufficient  for  that  effect  or  do  not  come  to  us  in  such 
manner  that  we  can  properly  consider  them,  yet  th.ere  is  one  not 
{)rcsented  which  is  wocthy  of  notice.     The  judgment  was  reooT- 
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ered  agunst  fhe  corporation,  and  not  against  indiyidnala.  Bui 
such  proceedings  weie  had  that,  in  accordance  with  the  statute, 
as  we  may  for  the  present  assume,  the  court  rendered  judgment 
(or  ordered)  that  an  execution  issue  against  the  property  of  the 
members.  But  there  is  no  judgment  against  persons  as  men.* 
bers.  There  is  no  adjudication  that  certain  persons  were  such. 
The  execution,  therefore,  should  follow  the  judgment,  and  run 
against  the  corporation,  with  a  clause  that  it  be  levied  on  the 
property  of  the  members.  The  clerk  should  not  undertake  to 
adjudicate  on  their  membership  by  causing  the  execution  to  run 
against  them  personaUy,  but  should  leave  the  officer  to  ascertain 
who  are  members  as  he  may.  And  thus  leave  the  party  also  to 
his  proper  remedy,  if  he  believes  himself  not  liable,  or  to  his 
other  proper  course  if  he  is  liable.  The  execution  was  ther^ 
fore  irregularly  issued,  and  for  this  reason,  at  least,  was  prop- 
erly stayed  by  the  injunction.  Although  one  of  us  is  not  entirely 
satisfied  with  this  view,  nevertheless,  as  the  cause  comes  to  us 
in  a  manner  unfavorable  for  reaching  some  of  the  questions,  and 
as  the  object  of  this  particular  proceeding  has  passed  by,  we 
have  concluded  to  place  it  upon  the  foregoing  ground,  hoping  that 
if  another  case  is  presented  upon  the  same  matters  we  shall  be 
able  to  reach  the  true  questions,  and  shall  have  the  benefit  of  a 
full  bench  in  their  consideration. 

The  judgment  of  the  district  court  in  dissolving  the  injunc- 
tion is  reversed. 

WiaGHT,  0.  J.,  having  been  of  counsel,  took  no  part  in  the 
decision  of  this  case. 

Servics  of  Pbocisb  ok  Cobporatioxs. — It  is  obvloni  that  penonal  aer* 
Tice  cannot  be  made  upon  a  corporation.  At  common  law,  a  corporation  wat 
regarded  as  represented  by  its  officers,  and  service  on  them  was  held  to  l)e 
aerrice  on  the  corporation:  Merriwether  v.  Bank  of  Hamburg,  Dud.  (S.  C.)  36; 
OlaUe  V.  South  Caroiina  R,  R.  Co,,  1  Strobb.  L.  73;  McQueen  v.  Middletown 
Mfg.  Co.,  16  Johns.  5;  Darnell  v.  Chicago  As  Lake  II,  B.  B.  Co.,  4  Hon,  114; 
Hartford  City  F,  Ins,  Co.  v,  Cart'ugi,  41  Ga.  670.  In  early  times  a  corpo- 
ration could  only  be  compelled  to  answer  in  an  action  at  law  by  such  service 
on  an  officer,  and  a  di$lringa$  against  the  goods  and  chattels  of  the  corpora- 
tion; and  if  it  had  neither  land  nor  goods,  it  was  impossible  to  bring  the  cor« 
porate  body  into  a  court  of  equity.  The  great  increase  of  these  artificial  bod« 
lea,  and  the  extent  of  their  operations,  however,  demonstrated  the  necessity 
for  soD^e  more  direct  and  efficient  method  of  procedure  against  them,  and 
the  law-makers  of  more  recent  times  have  accordingly  devised  various  expe- 
dients to  supply  the  demonstrated  want:  Neioell  v.  Cheat  Western  BaJlwaf 
Company,  19  Mich.  345;  Nev;by  v.  Colt's  Pat.  F,  A.  Co.,  L.  R.,  7  Q.  B.  Cas., 
296.  The  law  in  this  regard  is  now  generally  regulated  by  statute  in  the 
levend  states,  and  the  general  form  of  such  statutes  is  to  require  service  on 
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some  parlicalar  offiotr  of  the  oorpocation,  or  on  its  "  general  nijuiagfng  affsnt," 
this  latter  being  the  term  most  generally  used  In  the  several  statntes.  In  cases 
where  the  statute  authorizes  service  on  a  "head  officer*'  or  a  "managing 
agent,"  the  person  on  whom  service  may  be  made  mnst  be  in  the  nature  of  a 
bead  officer  whose  knowledge  wonld  be  that  of  the  corporation:  Newby  v. 
CoWa  Pal,  F.  A.  Co.y  L.  B.,  7  Q.  B.  Cas.,  296;  and  who  has  the  general  super- 
vision of  the  affairs  of  the  corporation:  Upper  MiasMppi  Trannp.  Co.  v.  FTAi^- 
tofer,  16  Wis.  220;  Carr  v.  Commercial  Bank  of  Racine,  19  Id.  272;  that  is  to 
say,  one  whose  agency  extends  to  all  transactions  of  the  oorporation,  and  not 
to  the  management  solely  of  a  particular  branch  or  department  of  its  business: 
Brewater  v.  MkJtigan  Central  R,  R.  Co,,  5  How.  Pr.  183;  Emerwn  v.  Auburn^ 
13  Hun,  150;  Weight  v.  Liverpool,  London  <6  Olohe  2w,  Co.,  30  La.  Ann.  1186. 
Courts,  in  construing  such  statutes,  have  held  a  service  to  be  good  which  was 
made  on  a  president,  a  secretary,  or  a  cashier:  Cfiamberlin  v.  Mammoth  Mfif, 
Co.,  20  Mo.  96;  Olaint  v.  S<nUh  Carolina  R,  R.  Co.,  1  Strobh.  L.  73;  GiUigv, 
Independent  Q,  Je  S.  M.  Co.,  1  Nev.  247;  Willamette  Folia  Co,  v.  Williama,  I 
Or.  112;  McMurtry  v.  TutOe^  13  Neb.  232;  Hetxell  v.  Chicago  d*  Alton  R.  R. 
Co,,  77  Mo.  315.  Ser^uce  on  a  trustee  who  was  not  an  officer  of  the  company 
was  held  not  sufficient:  Waco  v.  Wheeler,  59  Tex.  554;  but  service  on  a  gen- 
eral director  has  been  held  sufficient,  and  this  though  the  director  never  no- 
tified the  corporation  or  its  board  of  officers:  Boyd  v.  CheaapeaJx  d-  Ohio  Can, 
Co.,  17  Md.  195;  Emeraon  v,  McCormich  IT,  M.  Co.,  51  Mich.  5;  it  beiug  held 
that  the  shareholders  or  members  are  not  entitled  to  notice  individually: 
Pierce  v.  Someraet,  10  K.  H.  369;  and  further,  that  notice  to  an  individual 
member  alone  would  not  be  notice  to  the  corporation,  so  as  to  hold  it  to  trial: 
Rtrnd  V.  Proprietcra  Union  L,  <b  C,  S  Day,  441 ;  even  though  no  officers  had 
been  elected  for  many  years:  Bache  v.  NaaJwifle  Ilort.  Soc,,  10  Lea,  436. 

An  agent  to  effect  and  consummate  insurances  may  be  a  managing  agent: 
Bain  v.  Olobe  Lie.  Co.,  9  How.  Pr.  448;  but  a  mere  traveling  agent  who  is 
anthorized  only  to  solicit,  and  who  cannot  consummate  insurances,  is  not  a 
managing  agent  on  whom  service  of  process  may  be  made:  Parke  v.  Common' 
wealth  Ina,  Co.,  44  Pa.  St.  422.  A  general  superintendent  of  a  railroad  com- 
pany may  for  this  purpose  be  considered  its  managing  agent:  Commerce  Bank 
V.  Rutland  d'  WaafUngton  R.  R,  Co.,  \0  How.  Pr.  1;  so  a  local  express  agent 
who  supervises  all  the  company's  business  in  his  town  is  a  general  agent: 
Adama  Expreaa  Co.  v.  St,  John,  17  Ohio  St.  641 ;  but  one  cannot  .be  said  to 
be  such  an  agent  who  is  a  mere  ticket-seller  for  a  railroad  company:  Doty 
V.  Michigan  Central  R.  R.  Co.,  8  Abb.  Pr.  427;  or  a  baggage-master:  Flynn  v. 
Hudaon  Riv,  R,  R.  Co.,  6  How.  Pr.  308;  or  the  captain  of  a  shipping  com- 
pany's steamer:  Upper  Miasiaaippi  Transp,  Co,  v.  Whittaker,  IG  Wis.  220;  so 
it  is  held  that  the  town  derk  ia  not  the  managing  agent  of  a  municipal  cor- 
poration: Toutig  V.  Dexter,  18  Fed.  Kep.  201;  but  where  a  statute  allowed 
service  on  a  general  or  special  agent,  it  was  held  that  a  conductor  of  a  rail- 
road train  was  such  a  special  agent:  Neio  Albany  d  Salem  R.  R.  Co.  v.  GroomSy 
9  Ind.  243;  New  Albany  d  Salem  R.  R.  Co.  v.  TUton,  12  Id.  3.  Service  on 
one  designated  merely  as  agent  of  the  corporation  is  held  not  sufficient:  Union 
Pacific  R*y  Co.  v.  PiUabury,  29  Kan.  652;  unless,  of  course,  a  statute  expressly 
provide  otherwise.  The  return  of  service  should  always  show  the  character 
in  which  service  was  made  on  the  party:  Jonea  v,  Hartford  Ina,  Co.,  88  N.  C. 
499;  Potoder  Co.  v.  Oakdale  C,  d  M,  Co.,  14  Phila.  166.  A  return  showing 
service  on  "G.  R.,  managing  agent  for  the  defendant  corporation,"  was  held 
not  sufficient:  Ostford  Iron  Co.  v.  Spradley,  42  Ala.  24;  and  the  same  t-ullng 
was  made  regarding  a  return  of  service  on  "  A.  B.,  one  of  the  proprietors  of 
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the  eorpontion:"  (yjSrien  r.  Shaic^a  Flat,  10  Csd.  BIS;  ao  wiMre  Ae  statnto 
allowed  service  on  another  officer  only  in  case  ol  abeenoe  or  non-rcaidenoe  of 
the  president,  the  xetnni  shoald  show  that  the  president  was  absent  or  a  noo* 
rssident,  to  ¥alidate  aervioeon  another  officer:  8l.  LauU,  AUcn  S  T,  II,  R.  /?. 
Co,  T.  Doney,  47  BL  288.  Senrioe  on  parties  claiming  to  be  the  officers  of  a 
eorpocationy  bat  irho  are  not  in  possession  of  the  offices*  is  not  notice  to  the 
oorporation:  Bcrrton  t.  Ifeihodiit  Soc,  qfN,  T.,  4  Abb.  Pr.  424. 

Senriee  an  Foreign  CorpondUnu. — ^At  common  law,  jurisdiction  o€  a  corpora- 
tion conld  not  be  acquired  by  service  of  process  on  its  officer  outside  of  the 
state  which  gave  it  existence:  MeQween  v.  JliddUtown  M/g.  Co.^  6  Johns.  6; 
BameU  v.  Chicago  d:  Lake  H.  R.  R,  Co.,  4  Hun,  114;  Pfckham  v.  North 
Pariah,  16  Pick.  286.  In  many  of  the  states,  it  is  held  that  a  foreign  corpora- 
tion can  only  be  sued  in  a  different  state  than  that  by  which  it  was  created 
by  ezpresB  statutory  legislation  authoriaing  such  suits  against  foreign  oorpo- 
mtions  having  agents  within  the  state,  conducting  the  business  for  which 
they  were  organized:  Lathrop  v.  Umon  Pae.  R*y  Co,,  1  McAr.  234;  Dallas  v. 
Atkaiic  ^  Min,  R.  R.  Co,,  2  Id.  146;  Augusla  Bank  v.  Iktrle,  13  Pet.  519; 
MarthaU  v.  BaUimore  ds  Ohio  R,  R.  Co,,  10  How.  328;  S.  C,  18  Id.  404;  Ohio 
Jk  Misa.  R,  R,  Co.  v.  Wheeler,  1  Bhu^,  207;  Redmond  v.  En^eld  Mfg.  Co,,  13 
Abb.  Pr.,  N.  S.,  Z2ll\HoweUy.  Chicago  AN.  W.  R.  R,  Co.,  61  Barb.  378;  While- 
head  v.  Bi^alo  d!  Lake  IT,  R'y  Co.,  18  How.  Pr.  230;  Caanden  Rolling  M.  Co. 
V.  Swede  Iron  Co.,  32  N.  J.  L.  15;  but  in  Georgia  the  courts  say  that 
there  is  no  reason  why  the  same  niles  should  uot  apply,  and  that  a  service  on 
a  foreign  corporation  should  be  made  in  the  aame  manner  as  on  a  domestic 
corporation,  that  is,  by  service  on  its  head  officer  or  agent  in  the  state:  Hart" 
ford  Ins.  Co.  v.  Carrugi,  41  Ga.  C71;  Bawknighi  v.  Liverpool,  London,  dr 
Olobe  Ins.  Co.,  55  Id.  195.  Statutes  are  constitutional  aod  just  which  pro- 
vide that  if  a  foreign  corporation  engages  in  business  iu  the  state  it  shall  be 
suable  there,  in  regard  to  such  business  transacted,  and  service  on  its  man- 
aging officers  there  will  be  service  on  the  corporation:  Moidin  v.  Insurance 
Co.,  24  N.  J.  L.  234;  the  corporation  invokes  the  comity  of  the  state  for  the 
transaction  of  its  business,  and  thereby  waives  the  right  to  object  to  the 
mode  of  service  which  the  state  laws  authorize:  Mercliants*  Mfg.  Co,  v.  Orand 
Trunk  Ry  Co,,  63  How.  Pr.  459;  Railroad  Co.  v.  Ilarria,  12  Wall.  05;  Rc^U 
road  Co.  v.  WhiUon,  13  Id.  270;  Bawknight  v.  Liverpool,  London,  d:  Globe  ins. 
Co.,  55  Ga.  195;  Newby  v.  CoU^s  Pal,  F.  A.  Co.,  L.  R.,  7  Q.  B.  Cos.,  293; 
National  Cond.  Milk  Co.  v.  Brandenhurgh,  40N.  J.  L.  Ill;  Hartford  Iiis, 
Co.  v.  Carrugi,  41  Ga.  671;  KnoU  v.  SouUiern  L.  Ins.  Co,,  2  Woods,  479; 
National  Bank  of  Commerce  v.  Huntington,  129  Mass.  444;  BameU  v.  Chi^a^o 
ds  Lake  //.  R.  R.  Co.,  4  Hun,  114;  Ex  parte  SchoUenberger,  96  U.  S.  369;  over- 
ruling  Day  v.  Newark  Ind.  Rub.  Co,,  I  Blatchf.  628;  Pomeroy  v.  N.  T,  d:  N. 
H.  R.  R.  Co.,  4  Id.  121;  Myers  v.  Dorr,  13  Id.  22;  Hunee  v.  Pittsburgh  d:  Cm. 
ffy  Co. ,  8  Biss.  31 .  Appointment  of  an  agent  or  attorney  to  recei  ve  process  iu 
aooordanoe  with  the  requisites  of  a  statute  amounts  to  a  consent  to  the  statute 
and  binds  the  corporation:  Capen  v.  Pacific  Mut.  Ins.  Co.,  64  Am.  Dec.  412; 
Caratairs  v.  Mechanic^  dt  Traders'  Ins.  Co,,  13  Fed.  Bep.,  823;  but  though  a 
atatute  requires  the  aj^intment  of  such  an  agent,  if  the  corporation  fails  to 
oomply  with  its  provisions,  it  may  nevertheless  be  sued,  and  service  of  pro- 
cess on  its  general  ^ent  will  have  the  same  effieot  as  if  the  statute  had  been 
complied  with:  Hagerman  v.  Empire  State  Co.,  97  Pa.  St.  534.  By  the  ser- 
vice of  process  on  the  corporation,  the  property  within  the  state  may  cer- 
tainly be  subjected  to  tlie  judgment:  Brewster  v.  Michigan  Central  R.  R,  Co  , 
ft  How.  Pr.  183;  BamMU  v.  Chicago  dt  Lake  H.  R.  R.  Co.,  4  Hun,  114;  Bamt^ 
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ciy/U  V.  Ll9arpo€tt  LcndoHt  Oldbe  ^  Ins,  Co.^  55  Gku  105;  and  itiaheld  thattht 
fagislatore  may  aitthorue  sendee  on  an  agent  for  a  oorporation»  ao  at  to  be  the 
iMusie  of  a  judgment  in  personam:  MeNiehol  v.  UnUed  States  Mercantile  Bfp. 
Ag.f  74  Mo.  457.  Senice  cannot  be  made  on  an  oflScer  aoddently  within 
another  jariadiction;  and  a  law  sanctioning  snch  service  would  be  void;  the 
character  of  snch  person  as  such  officer  does  not  aooompany  him  to  another 
jarisdiction:  McQueen  ▼.  MiddleUm  Mfg,  Co,j  6  Johns.  6;  Mcudin  ▼.  Inawr- 
once  Co.,  24  N.  J.  L.  234;  Netvell  t.  Great  Western  R'y  Co,,  19  Mich.  345; 
Ptchham  V.  North  Parish,  16  Pick.  286;  Latimer  t.  Union  Pae,  Ry  Co,,  43 
Mo.  105;  Stait  v.  Ramsey  Diet,  Ct„  26  Minn.  234;  Middlebroots  v,  Springfield 
Ins,  Co,,  14  Conn.  301.  Bnt  see  Pope  r.  Terre  Haute  Cartridge  Co.,  87  K. 
Y.  137.  By  statute,  service  may  be  provided  for  against  corporations  by 
publication,  where  personal  service  is  impossible:  BarneU  v.  Chieago  A  Lake 
Ml,  R,  R,  Co,,  4  Hun,  114.  The  process  of  the  United  States  courts  may  be 
served  upon  foreign  corporations  in  each  state,  in  the  manner  provided  for 
by  its  state  laws,  and  where  the  state  statute  provides  that  it  may  be  served 
on  any  general  agent  in  the  state,  the  United  States  courts  apply  the  rule  to 
any  such  agent  found  in  the  district:  Knott  v.  Southern  lAfe  Ins,  Co,,  2  Woods, 
479;  Lung  Chung  v.  Northern  Pae,  IVy  Co,,  19  Fed.  Rep.  254;  Ex  parU 
Schollenberger,  96  U.  S.  376,  overruling  Day  ▼.  Newark  IntL  Rub,  Co,  1 
Blatchf.  628;  Pomeroy  v.  New  York  A  N,  II,  7?.  R,  Co,,  4  Id.  121.  But  aeo 
61,  Clair  V.  Coo;,  106  U.  &  350. 


Morrow  v.  Weed. 

[4  iowA«  n.] 
Graxtino  or  Rehsabing   dobs  not  Impost  Rsvebsal  op  Qpurvm  of 

CouBT,  in  Iowa,  as  it  did  under  the  common  law. 
WuETHEB  Pbobatb  Coubt  IS  Infebiob  Coubt,  qucere. 

No    PbESUMFTION    PbEVAILS    in     FaVOB    of   JuBISDICnON    OF   COUBTS   OF 

Infebiob  and  Limited  Powebs,  but  such  jurisdiction  must  be  shown. 

Inxebior  Courts  must  Pursue  theib  Statutory  Autiiobitt  Stbiotlt, 
that  is,  in  the  maimer  dictated;  but  such  a  rule  does  not  assume  that  the 
slightest  possible  deviation  is  fatal,  but  rather  that  the  court  must  exer- 
cise the  power  substantially  in  the  manner  prescribed. 

Aduinistbator*8  Sale  is  kot  Rekdebed  Ikvaud  because  the  petition  for 
leave  to  sell  decedent's  realty  for  the  payment  of  his  debts  fails  to  state 
the  Talae  of  his  personal  property,  or  to  set  forth  a  specific  account  of  the 
debts  due  from  decedent,  nor  because  the  notice  of  sale  was  insufficient; 
it  is  within  the  jurisdiction  of  the  probate  court  to  decide  on  the  suffi- 
ciency of  the  petition,  and  of  the  notice  of  sale,  and  if  the  decision  thereon 
is  erroneous,  an  appeal  will  lie  to  correct  the  error;  and  until  reversed, 
such  decision  is  binding  on  every  other  court. 

NoTiOE  OF  Sale  of  Realty  of  Decedent,  under  statute  authorixing  publi- 
cation "three  weeks  successively,**  is  sufficient  if  published  on  some  day 
in  each  of  three  successive  weeks,  though  not  published  for  three  ful] 
weeks. 

AonoN  to  recorer  posseBsioii  of  oertain  land  by  plaintiff,  aa 
ihe  heir  at  law  of  one  Morrow,  against  the  grantee  of  the  pur* 
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chaser,  at  the  administrator's  sale  of  said  MonroVs  estate.  The 
administrator  had  applied  for  leave  to  seU  the  realty  in  dispute  for 
the  payment  of  decedent's  debts,  representing  the  debts  of  the 
estate  to  amount  to  about  one  thousand  seven  hundred  dollars, 
and  that  the  personalty  was  insufficient  to  discharge  such  debts 
Publication  was  ordered  and  made,  and  the  sale  thereafter 
ordered.  The  sale  was  made  and  approved  to  one  Brooks,  who 
sold  to  defendant.  The  plaintiff  sued  for  the  land,  attacking 
the  administrator's  sale  on  the  grounds  stated  in  the  opinion. 
Judgment  was  rendered  for  plaintiff,  and  defendant  appealed. 
On  the  hearing  in  this  court,  an  opinion  was  rendered,  in  which 
the  following  rules  were  laid  down,  viz. :  that  the  jurisdiction 
and  regularity  of  proceedings  of  courts  of  superior  and  general 
powers  are  aided  by  a  presumption  in  their  favor;  that  no  such 
presumption  exists  in  favor  of  the  jurisdiction  of  inferior  courts, 
but  that  such  jurisdiction  must  be  proved,  and  when  this  is 
done,  the  same  presumption  prevails  regarding  their  proceed- 
ings that  does  in  favor  of  those  of  courts  of  superior  powers; 
that  courts  having  a  right  to  decide  a  cause  may  determine  every 
question  which  arises  in  it,  and  such  decision  is  binding  until 
reversed;  that  the  essentials  to  jurisdiction  are:  1.  Authority 
conferred  by  law  upon  the  court;  2.  A  petition,  or  whatever 
stands  in  its  place;  8.  Regular  notice,  wherever  notice  is  required; 
and  that  jurisdiction  of  a  court  cannot  be  called  into  question 
collaterally  if  there  appears  to  be  a  proper  petition  and  a  proper 
notice,  where  notice  is  required.  Upon  the  delivery  of  this 
opinion,  the  appellee  filed  a  petition  for  a  rehearing,  which  was 
granted.  The  following  opinion,  rendered  on  the  rehearing, 
states  the  further  facts. 

Bichman  and  Brother ^  and  David  C.  Cloudy  for  the  appellant. 
George  S.  Hebb  and  Henry  (y  Conor ^  iot  the  appellee. 

By  Court,  Woodwabd,  J.  In  this  cause  a  rehearing  was 
granted  upon  the  petition  of  the  plaintiff  and  appellee.  The 
granting  a  rehearing,  in  our  present  practice,  does  not  import  a 
reversal  of  the  opinion  of  the  court,  as  under  the  former  and 
the  common-law  course.  It  is  now  but  a  reargument  and  re- 
consideration, on  the  petition  of  the  party.  When  the  court 
itself  desires  it,  the  cause  is  set  down,  technically,  for  reargu- 
ment. In  neither  case  does  it  necessarily  imply  that  the  court 
is  convinced  that  it  has  fallen  into  error.  In  the  present  cause 
the  rehearing  was  granted  for  several  reasons.  The  questions 
are  in  their  nature  important,  as  bearing  upon  a  large  class  ol 
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sales  of  real  estate.  The  pressuTe  of  bosiness  readened  it  neces* 
eaxy  to  make  the  former  opinion  of  the  court  too  brief,  perhapa- 
not  entering  into  a  detailed  expodtdon  of  the  questions,  as  may 
haye  been  desirable  for  the  sake  of  clearness.  We  announced, 
the  rules,  but  left  their  application  to  the  facts  to  be  made  bj 
the  mind  of  the  reader.  And  further,  the  counsel  seems  to  haye> 
misapprehended  the  thought  and  reasoning  of  the  court,  and 
to  apply  to  one  part  of  the  cause  reasoning  or  ideas  which  wero- 
intended  for  another.  This  arises  from  the  opinion  being  too- 
general.  We  have  been  willing,  therefore,  to  reconsider  the  caus^ 
— to  look  at  it  more  in  detail,  and  see  if  we  have  fallen  into  error. 

The  subject  is  a  difficult  one.  The  decisions  are  very  numer- 
ous, but  for  the  most  part  do  not  stand  on  rule;  at  least,  the  rule 
they  recognize  is  so  general  that  it  admits  within  its  ample 
range  almost  any  construction  or  application  in  details.  The 
rule  referred  to  is,  that  inferior  jurisdictions  and  special  author- 
ities must  show  their  jurisdiction,  and  must  pursue  their  au- 
thority strictly.  It  was  not  necessary  for  the  petitioner  to  labor 
to  cite  a  long  train  of  authorities  to  prove  this  proposition.  Jt 
is  stated  in  all  the  f onus  of  which  it  is  susceptible  in  the  varioua 
cases,  and  is  repeated  in  a  large  number  of  them.  The  doctrine 
is  admitted  by  all.  Whether  a  court  of  probate  is  an  inferior 
court,  in  the  technical  sense,  is  not  a  question  altogether  so  well 
settled.  It  is  so  called  in  many  cases,  it  is  true,  and  probably 
the  courts  of  New  York  have  settled  the  question  for  that  state 
But  the  question  is  held  otherwise  by  the  courts  of  some  states,, 
and  it  ;s  doubted  by  others.  This,  however,  has  not  been  made  a 
point  in  the  present  cause.  Leaving  that  troublesome  question,, 
we  have  assumed  the  court  to  be  an  inferior  one  in  the  technical: 
acceptation. 

There  is  no  difficulty  in  proving  or  in  admitting  the  commoa 
rule  in  relation  to  inferior  jurisdiction  and  special  powers;  the 
difficulty  lies  in  the  application  of  the  rule  to  details.  In  ref- 
erence to  the  exercise  of  a  statutory  power,  we  find  varioua 
adjectives  used,  such  as  "closely,"  **  strictly,"  "rigidly,"  "  ex- 
actly." These  are  used  by  counsel.  They  are  used  in  the  head- 
notes  of  cases,  and  not  unfrequently  in  the  opinions  of  courts.. 
Now,  if  they  mean  anything,  it  is  that  the  authority  is  to  be  ex-^ 
ercised  literally;  and  yet  it  is  believed  that  not  a  case  can  be 
found  in  which  a  court  has  said  that  such  a  power  must  be  fol- 
lowed with  literal  exactness — that  is,  literally.  The  truth  is» 
that  the  rule,  stripped  of  this  verbiage  and  divested  of  exple-> 
tives,  is  that  when  a  special  authority  or  power  is  given,  and 
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the  manner  of  its  exercise  is  pointed  out,  the  power  or  author- 
ity must  be  pursued  in  the  manner  dictated.  It  is  probable 
that  no  court  has  STer  held  that  the  slightest  possible  deviation 
is  fatal,  and  yet  this  is  the  inevitable  consequence  if  the  use 
of  the  above  adjectives  is  authoritative.  The  only  true  rule  of 
construction  in  this  respect,  and  that  which  the  courts  have 
sometimes  in  terms,  and  uniformly  in  practice,  adopted,  is  that  the 
power  is  to  be  exercised  substantially  in  the  manner  prescribed. 
These  ideas  will  be  adverted  to  and  illustrated  hereafter,  under 
the  points  made  and  the  cases  cited. 

The  argument  derived  from  the  supposed  disregard  for  the 
interests  of  minor  heirs,  and  the  allied  sacrifice  of  their  prop- 
-erty,  is  undoubtedly  entitled  to  its  weight,  but  yet  it  does  not 
afford  much  assistance  towards  forming  a  rule  by  which  all 
cases  are  to  be  tried  alike.  It  teaches,  however,  that  a  fair  de- 
^;ree  of  strictness  in  the  observance  of  the  laws  should  be 
required.  But  there  is  no  security  for  any  one,  except  in  the 
tribunal  which  administers  the  law  in  the  first  instance.  There 
has  always  appeared  to  be  a  degree  of  absurdity  in  requiring  a 
notice  or  other  process  to  be  served  on  an  infant  child,  the  only 
use  of  which  would  be  the  bringing  the  knowledge  home  to  the 
friends  incidentally.  These  friends,  too,  seldom  discover  any 
advantage  to  the  minor  in  setting  the  proceedings  right,  and  in 
keeping  them  correct,  so  as  to  be  binding;  but  they  complain  of 
irregularities  at  a  subsequent  day,  when  circumstances  have 
changed.  And  however  true  it  may  be  that  speculators  stand 
ready  to  purchase  cheaply  the  property  of  minor  heirs  sold  un- 
der the  order  of  court,  there  is  undoubtedly  an  equal  truth  on 
the  other  side,  which  charges  a  dullness  which  does  not  perceive 
the  enormity  of  a  technical  error  until  the  property  has  greatly 
increased  in  value.  Neither  of  these  hostile  views  can  have 
weight  in  forming  a  judicial  opinion.  But  there  is  a  thought 
well  worthy  of  consideration,  which  is,  whether  the  uncertainly 
of  these  sales  by  administrators  and  guardians  does  not  pre- 
vent the  property  selling  at  a  fair  rate;  and  whether  upholding 
ihem  would  not  promote  the  interests  of  the  heirs  and  minors 
themselves.  Why  does  not  property  sold  for  taxes  bring  a 
respectable  value?  Every  one  knows  that  it  is  owing  to  the 
want  of  confidence  in  the  title;  and  so  it  is,  measurably,  in  re- 
spect to  these  other  sales.  These  remarks  are  not  made  as  an 
argument  on  which  a  judge  can  sustain  a  sale,  but  as  a  tolerably 
fair  answer  to  the  usual  complaints  of  those  who  seek  to  set 
41iem  aside.    It  is  but  too  true  that  this  class  of  persons  have 
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bat  little  care  taken  of  their  inteieets  "when  it  is  greatlj  needed, 
and  the  law-maker  cannot  exercise  too  much  caution  in  preserv- 
ing their  rights;  but  it  is  possible  for  both  the  law-maker  and 
the  judge  to  surround  the  proceedings  with  small  technicalities 
which  are  detrimental  to  all  who  are  concerned. 

Before  taking  up  the  matter  of  the  case,  one  or  two  explana- 
tory remarks  should  be  made.  The  cases  on  the  subject  of  thepe 
sales  are  exceedingly  numerous;  and  it  is  impossible,  as  weU  as 
useless,  to  attempt  a  review  of  all  of  them;  but  in  this  and  the 
preceding  examinations,  all  which  were  accessible  have  been 
examined;  and  all  those  cited  by  the  plaintiff  have  been  seen, 
unless  it  be  where  there  is  a  misreferenoe,  of  which  there  are 
several;  and  in  those  instances  the  case  intended  has  probablj 
been  found.  There  may  be  instances  where  we  shall  have 
occasion  to  refer  to  cases  which  we  have  not  seen;  but  this  is 
only  done  upon  the  authority  of  other  cases,  or  of  proper  books. 
This  was  remarked  in  the  case  of  Cooper  v.  Sunderland,  8  Iowa, 
114  [ante,  p.  62] ,  where  many  such  were  cited ;  but  it  was  thought 
advisable  to  give  the  references  for  the  benefit  of  those  who 
may  have  access  to  them;  and  if  some  of  them  are  not  to  the 
point,  the  fault  is  in  the  authors  from  whom  they  are  taken.  It 
will  not  be  necessary  to  refer  to  thai  very  large  class  of  cases 
(many  of  which  are  cited  by  the  plaintiff's  counsel)  which  relate 
to  the  general  rule  before  stated  concerning  courts  of  inferior 
and  limited  jurisdiction;  or  those  which  relate  to  special  au- 
thorities; or  those  which  teach  that  you  may  inquire  into  the 
jurisdiction  of  all  courts;  and  those  which  lay  it  down  as  a 
fundamental  rule  (but  subject  to  some  exceptions)  that  a  party 
who  is  to  be  deprived  of  his  rights  or  property  is  entitled  to  no- 
tice. These  ideas  are  too  well  settled  to  require  support.  We 
shall  assume  that  when  the  books  say  the  requisite  facts  must 
appear,  etc.,  and  use  similar  expressions,  the  appearance  may  be 
by  the  record  proper — the  entries — or  by  the  papers  of  the  case 
on  file,  or  generally  by  evidence.  And  when  the  books  speak 
of  facts  appearing  on  the  face  of  the  record,  or  on  the  face  of  the 
proceedings,  they  often  refer  to  a  manner  of  doing  business 
which  has  never  existed  with  us.  In  the  most,  if  not  all,  of  the 
older  states  a  complete  record  is  made  in  each  cause;  whilst 
with  us  this  is  not  done  even  in  our  superior  courts,  but  the 
files  take  the  place  of  the  greater  part  of  the  record  proper. 

We  proceed  now  to  examine  the  cause  in  detail,  with  reference 
to  the  objections  made  to  the  validity  of  the  sale.  The  plaintiff 
shows  title,  and  should  recover  unless  that  title  has  been 
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divested  hj  the  administiator's  sale.  From  the  naiine  and  po- 
sition of  {be  canse,  the  objections  to  the  sale  were  to  be  pointed 
ont  on  the  trial;  and  in  the  argoment  there  are  no  pleadinga 
setting  them  forth.  The  reasons  given  why  the  sale  is  inTalid 
are  the  following:  1.  That  the  administrator's  petition  for  leave 
to  sell  the  real  estate  does  not  state  the  value  of  the  personal 
property;  2.  That  no  specific  account  of  the  debts  due  from  the 
deceased  is  filed  with  the  petition;  3.  That  the  publication  of 
the  notice  of  the  sale  was  insufficient;  4  (in  the  petition  for  a 
rehearing).  That  the  notice  calling  upon  aU  persons  interested 
to  show  cause  why  a  sale  of  the  realty  should  not  be  ordered 
was  insufficient  in  itself. 

Tho  first  objection  is,  that  the  administrator's  petition  for  leave 
to  sell  does  not  state  the  value  of  the  personal  properly.  By 
the  Iowa  statute  of  1843,  chapter  162,  subchapter  10,  page  658» 
it  is  provided  that  when  the  goods  and  chattels  of  a  deceased 
person  are  insufficient  to  pay  all  his  debts,  with  the  charges  of 
administration,  his  administrator  may  sell  the  real  estate  upon 
obtaining  a  license  therefor.  By  section  3  of  the  act  it  is  pro- 
vided that  "in  order  to  obtain  such  license  the  administrator 
shall  present  to  the  court  a  petition  setting  forth  the  amount  of 
the  debts  due  from  the  deceased,  as  nearly  as  they  can  be  ascer- 
tained, and  the  amount  of  the  charges  of  administration,  and 
the  value  of  the  personal  estate,"  etc.  And  section  9  provides- 
that ''  if  the  facts  set  forth  iu  the  petition  shall  be  proved  to  the 
satisfaction  of  the  court,  and  if  no  sufficient  cause  be  shown  to 
the  contrary,  the  court  shall  grant  the  license."  That  portion  of 
the  record  and  the  facts  on  which  the  questions  arise  are  given 
in  the  former  opinion,  the  record  being  quoted  literally.  It  will 
be  perceived  that  the  amount  of  the  debts  and  administration 
chiurges  is  given,  and  then  it  is  alleged  that  the  personal  estate  is 
insufficient  to  discharge  that  amount.  The  question  is  whether 
this  last  allegation  is  sufficient.  It  is  not  literally  what  the 
statute  calls  for,  but  it  is  equivalent  to  saying  that  the  per- 
sonalty does  not  amount  to  so  much  as  the  debts  and  charges^ 
A  few  cases  will  be  referred  to  which  approach  the  point  near> 
est,  and  these  will  be  principally  from  New  York,  where  the 
courts  have  probably  gone  furthest  on  these  questions,  and  per- 
haps further  than  sound  reason  dictates. 

The  case  of  Denning  v.  Cortrin,  11  Wend.  648,  was  a  suit  for 
partition,  in  which  the  decree  of  partition  was  held  void,  for  the 
reason  that  there  had  been  no  advertisement  to  bring  in  un- 
known owners,  as  was  required  by  the  statute.    They  were  neces*- 
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flary  parties.  But  in  this  case,  see  Iboi  t.  SteveM,  17  Id.  483, 
and  Hart  v.  SeixaSf  21  Id.  40,  bj  the  statute  of  New  York  an 
administrator  petitioning  to  sell  real  estate  was  required  to  file 
an  account  of  the  debts  and  of  the  personal  totate.  In  Ford  v. 
Walsvoorth,  15  Id.  450,  there  was  no  such  account  filed,  nor  any 
substitute  for  it,  and  the  order  of  sale  wAs  held  invalid,  and  of 
consequence,  the  sale  also.  The  same  case  was  again  before  the 
court  of  appeals,  in  19  Wend.  334,  where  it  was  held,  in  express 
terms,  that  secondary  evidence  might  be  received  to  show  that 
an  account  was  filed,  if  it  could  not  be  found  among  the  papers 
of  the  court.  The  case  cities  Jackson  v.  Crawfords^  12  Id.  533. 
This  case  meets  the  observation  before  made  concerning  the 
meaning  of  the  word  "appear." 

In  Bloom  v.  Burdick,  1  Hill  (N.  T.),  139  [37  Am.  Dec  299],  the 
administrator  did  not  file  his  inventory  of  the  estate  until  he  filed 
his  petition  for  leave  to  sell  realty;  and  the  court  permitted  the 
inventory  to  stand  for  the  account  called  for  by  the  statute. 
This  is  a  departure  from  the  strict  requirement  of  the  statute. 
But  the  court  reason  that  the  account  was  required  to  show  the 
present  state  of  the  property;  and  that  if  the  inventory  was 
made  at  that  time — that  is,  at  the  time  of  filing  the  petition  to 
sell — it  answered  the  same  purpose,  and  was  sufficient  to  meet 
the  demand  of  the  statute.  The  idea  of  an  equivalent  or  sub- 
stitute is  adopted.  Corwin  v.  Men^iU^  3  Barb.  341,  was  a  case  of 
a  sale  by  an  executor,  under  the  authority  of  the  surrogate's 
court.  The  sale  was  held  void,  because  no  account  of  the  prop- 
erty and  debts  of  the  deceased  was  presented,  and  because  there 
was  DO  proof  of  any  kind  of  the  publication  of  the  order.  We 
come  now  to  Atkins  v.  Kinnau,  20  Wend.  241  [32  Am.  Deo.  584]. 
The  statute  of  New  York  required  that  on  a  sale  of  real  estate 
by  the  administrator,  in  the  deed  of  conveyance,  the  surrogate's 
order  should  be  set  forth  at  large.  The  deed  was  held  insuffi* 
oient,  for  want  of  thus  setting  forth  the  order  at  large,  at  least 
until  rectified  by  an  application  to  the  chancellor,  under  the 
provisions  of  another  statute.  The  court  say:  **  We  do  not  say 
it  should  be  literally  recited,  but  it  is  impossible  to  say  that  a 
^OGU^ent  is  set  forth  at  large  unless  every  part  of  it  is  substan- 
tially presented."  Here  is  an  act — ^the  copying  of  a  paper — in 
its  nature  allowing,  if  not  requiring,  a  greater  degree  of  literal- 
ness  than  any  other;  and  yet  that  court  would  not  require  a 
literal  performance  of  it,  but  would  hold  a  substantial  one  suffi* 
«ient.  This  case  contains  other  remarks  bearing  upon  some  of 
the  points  before  us.    The  court  say:  '*  It  is  clear  that  we  can« 
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iiot»  in  ihiB  coUatend  proceeding,  inquire  whether,  in  fftoi,  tfaeve 
were  any  debts  due,  orer  and  abore  the  pereonal  estate."  And 
speaking  of  the  diifeience  between  want  of  jurisdiction  aad 
error,  the  ooort  proceed:  "In  the  former  case  the  whole  is  ooitMi 
nonjudiee,  and  Toid;  in  the  latter,  the  proceeding  cannot  be  im* 
pngned  in  a  collatend  action,  eren  though  it  be  erroneous  on  its 
face,  and  eren  though  it  relate  to  a  fact  which  in  a  former  stsge 
of  the  proceeding  might  hsTC  been  essential  to  confer  jurisdic- 
tion;" citing  Betta  t.  Bagley,  12  Pick.  682,  which  is  quoted  be- 
low. In  this  case  the  court  seem  to  come  near  to  deciding  on 
the  Buffioiency  of  the  account  presented.  The  question  was»  in 
fact,  whether  tiie  paper  was  an  account.  It  came  near  to  being 
what  our  statute  requires,  that  is,  a  statement  of  the  amount  of 
indebtedness,  rather  than  an  account  of  tiie  debts.  It  contained 
three  parts:  1.  The  amount  of  debts  owing  in  New  Jersey; 
2.  The  amount  owing  in  New  York;  and  3.  A  specific  liabilify 
to  a  certain  person  on  a  certain  matter.  The  court  sustained  it 
on  the  last,  and  did  not  adjudicate  the  two  former. 

The  plaintiff  in  the  case  at  bar  makes  particular  reference  to 
the  case  of  Ccrwin  t.  MerriU,  mipra;  to  Matier  of  Underwood,  8 
Cow.  59,  in  which  a  publication  for  six  weeks  was  held  not  to  be 
a  Bu£Bcient  compliance  with  an  order  directing  a  notice  of  ten 
weeks;  and  to  Kenney  y.  Chreer,  13  HI.  432.  The  only  matter  in 
point  in  this  last  case  is  the  reiteration  of  the  general  proposition 
concerning  the  condusxreness  of  the  judgment  of  courts  of 
limited  jurisdiction.  The  discussion  is  upon  the  character  of 
the  circuit  courts  of  the  state  of  Illinois.  Smiih  v.  SUeman,  1 
Scam.  823,  held  that  when  the  statute  requires  an  order  to  be 
set  out  in  fall,  it  is  not  sufficient  to  set  it  out  in  substance.  This 
is,  so  far,  against  Aikms  ▼.  Kinnan^  9upra. 

The  case  of  Taung  v.  Lorain,  11  HI.  625  [62  Am.  Dec.  463], 
was  an  action  for  the  recovery  of  land  sold  at  a  guardian's  sale, 
and  impeaching  the  former  proceedings.  The  former  guardian 
resigned,  and  a  new  one  was  appointed,  by  whom  the  land  was 
sold;  and  it  was  doubted  whether  the  first  guardian  could  resign. 
The  supreme  court  say:  ''  Bemember,  the  objection  is  made  in 
a  collateral  proceeding,  and  not  on  appeal.  In  this  collateral 
action  you  cannot  inquire  into  the  sufficiency  of  the  reasons  for 
removing  the  guardian;  the  court  had  jurisdiction  to  remoye." 
Objection  was  also  made  to  the  sufficiency  of  the  petition  in  its 
allegations,  and  the  court  says:  ''It  states  all  the  statute 
requires,  except  that,  instead  of  ayerring  that '  the  guardian  has 
faithfully  applied  all  the  personal  estate,'  etc.,  it  states  that  no 
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personal  properiy  of  the  vraxd  had  ever  come  to  his  hands.  We 
do  not  think  this  departure  from  the  expressions  of  the  statate 
fatal  to  the  jurisdiction  of  the-court»  although  it  must  be  admitted 
that  the  averment  is  somewhat  equivocal.  The  meaning  of  the 
statute  is  that  the  guardian  should  have  faithfully  applied  all  the 
accessible  personal  estate;  and  we  are  disposed  to  hold  that  the 
averment  here  is  equivalent  to  that."  This  is  quite  as  strong  a 
case,  if  not  a  stronger  one,  than  that  at  bar.  The  case  of  Ewing 
V.  Higby,  7  Ohio,  198,  was  on  an  administrator's  sale.  There 
was  a  question  of  minors  having  notice.  The  guardian  of  two 
appeared.  "The  court  had  the  return  of  process  served  on 
Samuel  and  John,  and  the  appearance  of  the  guardian  of  the 
lessors,  and  acknowledgment  by  him,  in  open  court,  of  notice 
of  the  petition.  The  court,  when  they  made  the  order,  must 
have  determined  that  by  serving  process  on  Samuel  and  John, 
and  by  the  appearance  of  the  guardian  of  the  others,  the  four 
heirs  were  parties  to  the  petition,  within  the  meaning  of  the  act; 
and  this  was  a  matter  of  which  they  had  jurisdiction.  Indeed, 
they  were  compelled  to  determine  this  question.  They  could 
not  get  along  without."  Here  was  a  question  of  the  sufficiency 
of  notice,  service,  and  appearance,  and  whether  persons  were 
made  parties;  and  the  higher  court  held  it  a  matter  for  the  lower 
court  to  decide,  and  would  not  inquire*  into  it  collaterally.  In 
Faine  v.  Mooreland,  16  Id.  485  [45  Am.  Dec.  585],  the  doctrine 
is  that  the  court  acquire  jurisdiction  in  attachment  by  the  filing 
of  the  proper  affidavit,  the  issuing  of  the  writ,  and  the  attach- 
ment of  the  property;  and  that  if  after  this  they  render 
judgment  without  publication,  it  is  not  void;  but  that  having 
acquired  jurisdiction,  it  is  not  lost  by  a  subsequent  irregularity. 

Now,  taking  the  averment  which  the  petition  in  the  case  at 
bar  does  make,  and  the  finding  of  the  court  as  to  the  neceseify 
of  the  sale,  we  feel  that  we  are  justified  by  the  cases  in  holding 
that  the  averment  of  the  petition  is  an  equivalent  for  the  statute; 
and  that  it  was  within  the  jurisdiction  of  the  court  to  decide  on 
the  suffidenpy  of  the  petition.  Other  cases  also,  and  some  here- 
after  cited,  have  a  bearing  upon  and  support  the  same  doc- 
trine. 

The  second  objection  made  in  the  principal  cause  is,  that 
there  is  no  spedfio  account  of  the  debts  due  from  the  deceased. 
Upon  this  it  is  sufficient  to  remark  that  the  statute  does  not 
require  it  It  calls  for  the  amount  of  the  debts  and  charges, 
and  not  for  an  account  of  them.  It  is  not  like  the  New  York 
statute,  and  therefore  Ibrd  v.  TFolsioor^,  15  Wend.  450,  S.  C, 
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19  Id.  334,  and  Oorwin  y.  MerriU,  8  Barb.  341,  are  not  entirely 
similar  to  the  present  case.  In  the  case  before  us,  the  amount 
of  the  debts  and  charges  is  giTen.  There  was  enough  alleged  to 
call  into  action  the  powers  of  the  conrt.  If  a  demurrer  should 
be  made  the  test,  as  suggested  bj  counsel,  we  doubt  whether  he 
would  venture  a  general  demurrer  to  this  petition  under  the^ld 
pntcUce,  when  judgment  on  demurrer  was  final. 

The  third  objection  to  this  sale  is,  that  the  publication  of  the 
notice  of  sale  was  not  sufficient,  for  that  it  should  hare  been 
published  three  full  weeks,  whilst  it  was  published  but  two  full 
weeks  and  a  fraction.  The  act  (c.  10,  sec.  13)  authorizes  the 
court,  in  lieu  of  another  notice,  to  order  notice  to  be  published 
"three  weeks  successiTely,  in  any  newspaper."  In  this  cause, 
the  court  ordered  it  published  in  that  manner.  It  was  pub* 
lished  on  the  thirty-first  of  July,  and  the  seventh  and  four- 
teenth of  August,  and  the  sale  was  on  the  fifteenth.  In  the 
former  opinion  we  said  that  the  terms  of  this  act  admit  of  the 
question  whether  three  full  weeks  were  required,  or  only  a 
publication  on  some  day  in  each  of  three  weeks  so  as  to  insure 
at  least  two  full  weeks'  notice.  It  may  be  suggested  appropri- 
ately in  reference  to  this,  that  whilst  petitioner  is  pressing  for  a 
strict,  rigid,  even  literal,  application  of  the  statute,  on  this  point 
he  departs  from  this  course,  and  wishes  a  little  relaxation  of  the 
words;  he  seeks  a  meaning;  he  puts  a  construction  upon  them. 
They  do  not  say  three  full  weeks,  but  he  says  they  mean  that; 
that  that  is  the  true  and  l^gal  construction.  It  seems  to  us 
that  the  administrator  has  in  this,  at  least,  followed  the  statute 
strictly,  and  we  should  be  loth  to  apply  a  construction  which 
loosened  the  terms,  exposifacio,  as  it  were,  in  order  to  destroy 
a  sale.  The  only  adjudication  of  the  court  upon  these  worda 
of  the  act  would  be  in  the  order  for  publication,  and  that  is  in 
nearly  the  same  language  with  the  act.  The  latter  says  "  three 
weeks  successively,"  and  the  order  says  '*  three  successive 
weeks."  It  is  probable  that  any  one  giving  an  a  priori  and 
direotoxy  construction  to  these  words  would  prefer  to  give  that 
which  called  for  the  longest  time,  not  because  the  words  neces- 
sarily mean  that,  but  in  consideration  of  the  object  of  the  publica- 
tion. When,  however,  an  accurate  construction  becomes  neoes- 
sary,  and  the  consequence  is  the  sustaining  or  overthrow  of  sales 
and  titles  which  have  stood  for  ten  years,  we  cannot  say  that  the 
atatate  necessarily  means,  in  these  words,  more  than  it  says. 
We  are  referred  to  the  case  of  Early  v.  Doe^  16  How.  616,  S.  O., 
21  Curt.  Oond.  B.  317,  as  conclusive  for  the  other  view.    We 
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woula  refer  to  the  case  as  sastaining  the  Tiew  we  haTe  taken. 
Ijet  us  look  at  the  case  carefullj,  and  see  the  facts  and  the  rsft- 
soning  of  the  court.  It  xehites  to  the  notice  of  a  sale  for  taxes. 
The  statute  required  the  notice  to  be  inserted  **  once  in  each 
week,  for  at  least  twelve  successiTe  weeks.**  The  notice  was  in- 
«erted  from  the  twenty-sixth  of  August  to  the  fifteenth  of  No- 
Tember,  inclusive,  the  latter  day  being  the  day  of  sale,  and 
making  eighty-two  days,  and  not  eighty-four.  The  court  say 
the  question  is  whether  the  statute  means  that  twelve  insertions 
in  successive  weeks  is  sufficient  notice.  *' We  do  not  doubt/' 
say  they,  "if  the  statute  had  been  *once  in  each  weekfortwelve 
successive  weeks/  a  previous  notice  of  the  particular  day  of  sale 
having  been  given  to  the  owner,  that  it  might  very  well  be  con- 
cluded that  twelve  notices,  in  different  successive  weeks,  though 
the  last  insertion  was  on  the  day  of  sale,  was  sufficient.''  This 
i«mark  covers  the  present  case  precisely.  Then  the  court  pro- 
ceeds: ''But  when  the  legislature  has  used  the  words  '  for  at 
least  twelve  successive  weeks,'  we  cannot  doubt  that  the  words 
*  at  least,'  as  they  would  do  in  common  parlance,  mean  a  dura- 
tion of  the  time  there  is  in  the  twelve  weeks,  or  eighty-four 
days."  They  say  that  the  other  construction  leaves  out  of  con- 
sideration the  words  "  for  at  least."  There  is  a  slight  ambiguity 
in  a  pai-t  of  their  remarks,  but  they  say  explicitly,  We  do  not 
doubt  that  if  the  statute  had  been  '*  once  in  each  week  for  twelve 
successive  weeks,"  it  would  have  been  good,  though  there  were 
not  eighty-four  days. 

The  fourth  objection  to  these  proceedings  is  made  to  the 
notice  of  the  pendency  of  the  petition  for  leave  to  sell.  The 
objection  is  to  the  qualities  of  the  notice  itself.  The  notice  is 
thus  presented  in  the  record  of  the  proceedings  of  the  probate 
court:  ''At  a  court  held  at  Bloomington,  on  the  twenty-fifth  of 
July,  1846,  the  administrator  filed  the  following  affidavit:  'All 
persons  interested  are  hereby  notified/  etc.,  that  he  would  peti- 
tion for  license  to  sell,  the  hearing  of  which  will  be  on  Satur- 
<lay,  the  twenty-fifth  inctant,  at  Bloomington,  before  his  honor 
T.  S.  Parvin,  judge  of  probate,  when  and  where,"  etc.  The 
affidavit  of  publication  attached  is  entitled  of  the  territory  of 
Iowa,  and  county  of  Muscatine.  The  objections  are,  that  the 
county  and  state  do  not  appear  in  the  notice;  the  lands  are  not 
described;  and  the  court  is  not  named,  but  the  judge  only.  It 
will  be  noticed  that  this  is  but  the  recital  in  the  affidavit  or 
record  of  the  body  of  the  notice,  and  it  does  not  import  that 
there  was  not  a  proper  caption  showing  the  state,  county,  and 
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eren  the  court.  But  we  do  not  propose  to  examme  this  objeo- 
tion  in  detail,  for  theie  are  two  observations  to  be  i^pplied  to  it: 
1.  The  court  finds,  expressly,  '*  that  all  interested  hare  been  duly 
notified; "  and  under  this  we  will  presame  that  the  paper  possessed 
the  requisite  external  forms;  and  2.  This  objection  is  made  for 
the  first  time  now,  on  the  petition  for  a  rehearing.  It  was  not 
presented  on  the  first  argument..  The  first  three  objections 
named  abore  were  the  ones  presented,  as  shown  by  the  writtea 
brief  of  the  party. 

But  howeyer  this  may  be,  we  mnst  set  down  his  record  of 
facts  and  the  adjudication  of  the  court  as  sufficient  to  cover 
the  objection.  In  this  we  feel  sustained  by  the  cases  before 
cited,  but  desire  to  add  two  or  three  to  the  list,  as  throwing 
light  on  these  questions.  The  case  of  Dychman  t.  Mayor  etc^ 
of  Hew  York,  5  N.  T.  434,  is  referred  to  and  commented 
on  in  Shddon  t.  Wrighi,  Id.  497,  so  fully  that  it  seems  requisito 
to  give  the  substance  of  the  former  case,  first,  upon  the  present 
point.  That  was  a  case  of  proceedings  under  the  right  of  emi- 
nent domain.  The  city  took  a  portion  of  the  appellant's  land» 
upon  which  to  build  the  reservoir  of  the  Croton  water- works. 
The  statute  law  is,  that  the  commissioners  should  first  endeavor, 
honafide^  to  purchase  the  land  by  private  agreement;  but  if  the 
owner  and  commisHioners  cannot  agree,  then  the  vice-chancellor 
has  jurisdiction  of  the  matter,  upon  proper  proceedings,  to  con- 
demn the  land.  Either  pariy  can  bring  it  before  that  officer  by 
petition.  In  the  above  case,  the  mayor,  etc.,  filed  the  petition, 
and  alleged  such  disagreement,  and  the  petition  was  sworn  to 
by  one  of  the  commissioners.  It  was  held  that  the  disagree- 
ment between  the  owner  and  the  commissioners  was  an  essen- 
tial prerequisite  to  the  jurisdiction  of  the  vice-chancellor. 

In  a  collateral  proceeding,  attacking  those  by  which  the  land 
was  condemned,  the  appellant  sought  to  contradict  and  disprove 
this  allegation.  This  is  the  point  of  present  attention.  It  was 
held  to  be  an  issuable  fact.  Foot,  J.,  who  delivered  the  opin- 
ion, says:  '^The  real  question  in  this  cause  is  whether  the 
appellant  could  contradict  the  record  by  proof,  and  thus  collat* 
erally  open  and  review  the  proceedings,  etc.  On  examining  the 
authorities  respecting  the  conclusiveness  of  records  on  jurisdic- 
tional questions,  there  will  be  found  great  and  irreconcilable 
diversity."  He  then  takes  the  proposition  that  when  the  juris- 
diction of  a  court  of  limited  authority  depends  upon  a  fact 
which  must  be  ascertained  by  that  court,  and  such  fact  appears 
and  is  stated  in  the  record  of  its  proceedings,  a  pai*ty  who  had 
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an  opporkmiiy  to  controTert  the  jorisdictioiial  fact,  bnt  did  not, 
and  contested  upon  the  merits,  cannot  afterwards,  in  a  col- 
lateral action  against  his  adyersaiy,  impeach  the  record  and 
show  the  jurisdictional  fact  therein  stated  to  be  untrue;  and  he 
cites  seyeral  authorities. 

The  case  of  Sheldon  t.  Wright,  5  N.  T.  497,  was  ejectment  for 
land,  brought  by  the  heir,  in  which  he  attacked  the  sale  made 
by  the  administrator  for  the  payment  of  debts.  The  second 
point  made  related  to  the  publication  of  the  order  to  show 
cause.  This  is  held  to  be  '*  a  jurisdictional  fact,  of  the  eyidenoe 
of  which  the  surrogate  must  necessarily  judge.  He  has  judged 
and  decided  that  the  order  was  published  as  required  by  the 
statute,  and  his  judgment  appears  on  the  record  of  his  proceed- 
ings." The  question  arises.  How  does  this  appear?  The  record 
recites,  in  the  usual  manner  of  record  recitals,  that  the  order 
had  been  published.  The  court  then  proceeds:  "The  first  in- 
quiiy  is.  Can  that  judgment  be  overhauled  in  this  collateral  ac- 
tion at  the  instance  of  the  appellant?"  They  refer  to  Dyckman 
T.  Mayor,  supra,  as  deciding  a  similar  question,  but  say:  '*An 
important  particular  in  which  the  present  case  differs  from  that 
of  Dyckman  v.  Mayor  is,  that  in  the  latter  Dyckman  appeared 
in  the  summary  proceedings  and  litigated,  while  in  the  former 
the  appellant  did  not  appear.  The  question  then  arises,  Does 
his  omission  place  him  in  a  more  favorable  condition  for  liti- 
gating the  jurisdictional  fact?  or  in  other  words,  can  a  party 
to  a  judicial  proceeding,  by  lying  by  and  omitting  to  appear, 
acquire  a  right  to  open  the  proceedings  at  any  time,  and  litigate 
in  a  collateral  action  a  jurisdictional  fact?  It  will  be  perceived 
at  once  that  if  the  right  depends  on  appearance  or  non-appear- 
ance, the  fact  that  the  party  claiming  it  has  been  served  with 
personal  or  statutory  notice  makes  no  difference."  The  court 
here  means,  it  is  presumed,  that  it  makes  no  difference  by  which 
method  the  party  has  been  served;  for  they  go  on  and  say  that 
if  there  is  any  difference,  it  is  in  favor  of  the  personal  notice, 
for  the  reason  that  this  is,  in  general,  more  difficult  to  prove 
than  one  by  publication,  after  a  lapse  of  time.  They  proceed: 
^'  It  cannot  be,  therefore,  that  the  acknowledgment  or  denial  of 
the  right  of  a  party  to  disregard  the  record  and  collaterally  liti- 
gate a  jurisdictional  fact  depends  on  his  appearance  or  non- 
appearance; but  it  rests  upon  a  broader  and  deeper  ground — 
which  is,  that  when  a  court  or  judicial  officer,  in  the  exercise  of 
rightful  functions,  adjudges  upon  a  matter,  that  judgment  is  final, 
and  is  conclusive  on  the  facts  which  it  embraces."    The  court 
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then  say  there  aie  some  qnalifioatioiui  of  this  prindpley  one  of 
\7hich  is»  "  that  if  the  court  or  officer  which  pronoanoee  the 
judgment  has  not  jaiisdiction  of  the  sabject  and  partiee,  the 
judgment  is  not  conclosive,  and  the  difficult  and  important  point 
for  decision  (applying  to  the  case  then  in  hand)  is,  whether  the 
judgment  of  the  surrogate  is  conclnsiYe  on  the  fact  of  the  pub- 
lication of  the  order  for  persons  interested  to  appear.  In  my 
opinion,  it  is.  When  Thompson,  C.  J.,  said,  in  the  case  of 
Borden  r.  FUch,  15  Johns.  141  [8  Am.  Dec.  226],  that '  the  want 
of  jurisdiction  is  a  matter  that  may  always  be  set  up  against  a 
judgment;'  and  Spencer,  0.  J.,  quoted  his  language  with  ap- 
probation in  MiU8  ▼.  Martin,  19  Id.  33;  and  Sutherland,  J., 
repeated  it  in  Laiham  t.  Edgerton,  9  Cow.  229 — these  distin- 
guished judges  doubtless  intended  only  to  say  that  the  want  of 
jurisdiction  might  always  be  set  up  against  a  judgment,  when  it 
appeared  on  the  record  or  was  presented  in  any  other  unex- 
ceptionable manner. ''  "We  then  have  a  case  where  a  party 
resided  within  the  jurisdiction,  where  there  is  evidence  on  the 
record  that  the  statutory  notice  was  giyen,  and  the  judgment 
that  such  notice  was  full  and  perfect;  and  we  are  asked,  in  a  col- 
lateral action,  to  disregard  the  surrogate's  judgment  and  open  and 
investigate  the  jurisdictional  fact  of  publication  of  thj  notice." 

In  the  forgoing  case,  the  facts  which  were  proved  are  shown, 
and  the  court  refuse  to  look  back  to  them.  The  judgment  waa 
no  more  full  than  in  the  case  at  bar.  This  case  shows  that  the 
«ourt  does  and  must  decide  on  its  jurisdiction  in  these  matters. 
It  is  true,  it  goes  the  length  that  you  cannot  contradict  the  rec- 
ord on  an  appropriate  matter  found  or  adjudicated,  but  there  is 
much  other  authority  also  to  the  same  point.  That  decision  is 
by  a  court  of  high  character,  and  is  a  recent  one,  being  made  in 
1851.  The  case  of  Miller  v.  Brinkerhqf,  4  Denio,  118  [47  Am. 
Dec.  242],  is  to  the  doctrine  that  when  certain  facts  are  to  be 
proved  to  a  court  of  special  and  limited  jurisdiction,  as  aground 
for  issuing  process,  if  there  be  a  total  defect  of  evidence  as  to 
any  essential  fact,  the  process  will  be  declared  void,  in  whatever 
form  the  question  may  arise.  But  when  the  proof  has  a  legal 
tendency  to  make  out  a  proper  case,  then,  although  the  proof 
may  be  slight  and  inconclusive,  the  process  will  be  valid  until  it 
ts  set  aside  by  a  direct  proceeding  for  that  purpose.  In  the  one 
case,  the  court  acts  without  authorily;  in  the  other,  it  only  errs 
iu  judgment  upon  a  question  properly  before  it  for  adjudication. 
In  one  case,  there  is  a  defect  of  jurisdiction;  in  the  other,  onlj 
an  error  of  judgment. 
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There  axe  a  few  points  upon  whioh  the  former  opinion  of  this 
oomi  appean  to  haye  been  miaconoeiTed,  probably  on  aoooont 
of  its  too  great  generality.  One  of  these  relates  to  the  probate 
eourt  being  satined  of  its  own  jnrisdiction.  We  haTe  not  held 
that  the  court  may  assnme  jnrisdiction,  and  that  this  shall  be 
oondnsiTe  except  on  error.  We  have  recognized  those  casea 
which  hold  that  where  there  is  a  want,  a  destitation,  of  eri- 
denoe  of  the  juiisdictioDal  facte,  the  question  may  be  raised  col- 
laterally; but  where  there  is  such  evidence — for  instance,  where 
there  is  a  petition,  a  notice,  etc.,  and  the  only  question  is  of  its 
sufficiency  under  a  construction  of  either  the  law  or  the  paper 
itself — ^then  so  fax  the  court  must  judge  of  its  own  jurisdiction^ 
and  its  adjudication  is  good  until  set  aside  in  some  regular 
manner. 

The  order  of  the  probate  court  is  not  to  gire  '^  twenty-one 
days'  notice."  This  is  a  construction,  and  inyolves  one  of  the 
questions  of  the  case,  and  therefore  is  not  to  be  gratuitouslj 
assumed.  The  argument  of  counsel  for  petitioner  on  rehear- 
ing intimates  that  there  is  no  proper  evidence  of  record,  or  in 
the  papers,  of  the  advertisement  of  the  sale.  Among  the  pro- 
ceedings of  the  district  court  we  find  (over  the  hand  of  ihe 
judge  of  that  court)  that  "  it  was  shown  and  admitted  that  the 
notice  of  sale  was  published,"  as  before  stated.  This  is  a  suf- 
ficient proof  of  the  fact,  certainly,  for  the  purposes  of  the 
court;  and  we  would  suppose  we  had  misapprehended  the  ob- 
jection, were  it  not  too  clear  on  the  argument  In  this  cause 
we  did  not  intend  to  place  any  part  of  the  decision  upon  the 
ground  of  the  confirmatioD  of  tiie  sale  by  the  probate  court. 
This  idea  applies  to  sales  by  guardians  of  ihe  estate  of  their 
wards,  and  therefore  has  place  in  the  opinion  in  the  case  of 
Cooper  T.  Sunderland,  3  Iowa,  114  [ante,  p.  52J,  but  it  does  not 
apply  to  an  administrator's  sale.  In  the  preceding  opinion 
in  tiiis  cause,  and  that  of  Cooper  r,  Sunderland,  supra,  we 
speak  of  correcting  the  errors  of  the  probate  court,  on  appeal,, 
etc.  Our  language  has  been  taken  too  literally.  Besides  ap- 
peals, there  are  writs  of  certiorari,  motions  to  set  aside,  and 
special  motions,  etc.  The  language  is  intended  to  indicate  any 
of  the  methods  of  correcting  errors  and  proceedings,  whether 
by  appeal,  writ  of  error,  certiorari,  or  motion,  to  the  same 
court;  and  is  used  to  point  to  any  or  all  of  these  modes,  as 
distinguished  from  a  collateral  impeachment  of  the  proceeding. 

We  have  thus  endeavored  to  review  this  cause  with  a  refer- 
ence to  those  cases  which  approach  the  nearest  to  the  precise 
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points  mads,  sad  ifluoh  hsTS  been  most  xigid  in  Hbmt  eonstrao- 
tbn,  and  are  oonslnined  to  aUde  bj  tlie  eonohiaion  st  whieh 
we  arrived  in  the  former  opinion.  Bnt  we  are  supported  and 
strengthened  yet  more,  when  we  refer  to  the  cases  dted  in  the 
former  opinions,  and  principally  in  Cooper  t.  Sttndertand,  tupra^ 
bom  the  federal  courts,  and  especially  those  of  Chriffnon  ▼.  Ador^ 
2  How.  819;  S.  0.,  16  Oort  Oond.  B.  125;  MoPhermm  ▼.  Oier- 
lif,  11  Serg.  &  B.  429  [14  Am.  Dec.  642];  ThurBtan  ▼.  Bomcoek, 
11  Mass.  227;  and  the  later  one  of  Betta  t.  Bagley,  12  Pick.  671, 
682.  It  is  by  no  means  clear  bat  that  these  cases  establish  a 
doctrine  going  mnoh  b^ond  what  is  demanded  to  sostsin  the 
proceedings  in  the  present  canse. 

The  former  opinion  of  this  court  is  snstsined,  and  the  jndg- 
ment  of  the  district  court  is  reversed. 

Pboultb  CoirBTB,  wmwuut  Ihtsiiob  Gouias:  8m  Bloom  r,  Bmrdkkt  S7 
Am.  Dee.  209,  sad  note  506;  FTortily  t.  ybAs«m,  52  Id.  299,  note  407;  Titeker 
▼.  Barrio,  58  Id.  408,  note  503;  ScMio  r.  SchmUo,  00  Id.  8S5;  OWfa  w. 
Pony,  63  Id.  82;  note  83. 

JuBisDionoN  or  Imfbriob  Coubtr  is  wot  Pruuicxd,  but  must  bs 
Sbowv;  and  when  shown,  the  regalarity  of  their  prooeedings  is  p(raeamed» 
end  eondiuiTe  until  reversed;  See  darko  t.  Pony,  03  Am.  Dee.  82,  end  In 
note  83;  see  list  of  prior  esses  in  this  series  on  the  oondlnsiTenesB  of  Jndg- 
ments  of  prohate  ooorts;  sse  slso  Bloom  t.  Burdick,  37  Id.  308,  note;  Palmier 
V.  OoMey,  4,1  Id.  41;  iSeynoMf  ▼.  Steauimry,  55  Id.  459,  end  note;  Cooper  v. 
Smideriand,  cmU,  p.  52.  The  principal  case  is  cited  to  this  point,  and  the 
principle  laid  down  recognised,  in  lAUU  v,  ShmeU,  7  Iowa«  830;  Ihuier  ▼• 
StooKTod^  Id.  341;  Suiter  ▼.  Turner,  10  Id.  526;  State  t.  Berry,  12  Id.  00; 
Boker  v.  Chaptme^  Id.  200;  Thorukm  ▼.  MulgpOmm,  Id.  554;  Long  v.  Bur^ 
not,  13  Id.  35;  BonoaU  ▼.  leeU,  14  Id.  312;  Van  Horn  v.  FML,  10  Id.  584; 
Parsley  t.  Hayea,  22  Id.  20;  Shawhan  v.  Li^er,  24  Id.  227;  Oood  t.  Norley, 
28  Id.  194;  Be  Tar  ▼.  Boone  Co.,  34  Id.  491;  Lyon  t.  Vanatta,  26  Id.  525; 
Ryan  t.  Varya  A  B.  if.  R.  R.  Co.,  37  Id.  81;  Bead  r.  Howe,  39  Id.  600; 
BenneU  v.  Hetkerington,  41  Id.  150;  Ftmnert'  Ine,  Co.  ▼.  HighonUth,  44  Id. 
333;  Hakn  v.  KeUy,  34  OsL  427,  428;  SatMury  v.  Sonde,  2  DiU.  277.  The 
principal  case  Is  distingnished  in  ^eofs  ▼.  Lpiennore,  17  Iowa,  299,  the  latter 
bei^g  a  case  of  rights  arising  out  of  contract,  and  not  from  a  judicial  sale. 


Smixh  v.  Silenob. 

[4  IOWA,  an.] 

Dinmuum  to  Pxrtiok  is  Waiykd  bt  Piuko  ov  Akswxb  bt  DDnnuirr. 
Callhto  WoMAir  Wbobb  is  AcnoHABUt  of  itself,  without  proof  of  speoial 

damage. 
Wnrn  Who  is  Dbskrtxd  bt  Husband,  and  who  continues  to  live  apart  from 

him,  and  is  dependent  on  herself  for  support,  may  sue  and  be  sued  as  a 

fane  Mile. 
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EkiABSfSE.  Plaintiff  sued  defendant  for  damagea  for  slander- 
COB  words  apoken  of  her,  in  calling  her  a  whore.  Defendant 
demurred,  bat  afterwards  answered.  On  the  trial  it  was  shown 
the  plaintiff  was  a  married  woman,  and  had  a  husband  still  liv- 
ing. Defendant  moved  for  a  nonsuit,  on  the  ground  that  plain- 
tiff could  not  properly  sue  alone,  but  the  nonsuit  was  denied. 
The  charge  of  the  court  to  the  jury  was,  that  to  call  a  woman 
a  whore  is  actionable  in  itself,  without  any  allegation  of  special 
damage.  To  such  ruling  and  charge  defendant  excepted.  Ver- 
dict for  plaintiff.    Defendant  appealed. 

Tripp  and  PoUook,  and  WiUae  and  Blatchly,  for  the  appeUants. 
Smith,  McKinlay^  and  Poor^  for  the  appellee. 

By  Oourt,  Stockton,  J.  The  demurrer  was  waived  by  de- 
fendant's answer  to  the  petition.  This  is  of  the  less  consequence 
in  this  case,  as  the  same  question  is  raised  on  the  instruction 
given  by  the  court  to  the  jury,  "  that  to  call  a  woman  a  whore 
is  actionable  of  itself,  without  proof  of  special  damage.''  We 
think  there  was  no  error  in  this  instruction.  The  question  has 
been  settled  by  the  supreme  court  of  this  state,  first  in  the  case 
of  Cox  et  ux,  V.  Bunker  ei  ux, ,  Morris,  269,  and  that  decision 
has  been  subsequently  confirmed:  See  Reynolds  v.  Daley ^  Su« 
preme  Court  Iowa  (not  published);  Abrama  v.  Foshee  and  Wife, 
3  Iowa,  274  [ante,  p.  77].  We  are  aware  that  the  law  is  otherwise 
in  some  of  the  states.  In  New  York  the  common-law  rule  is 
retained,  and  the  words  are  actionable  only  "  where  the  charge, 
if  true,  would  subject  the  party  charged  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infamous 
punishment: "  Toung  v.  Miller,  3  Hill  (N.Y.),  22.  In  other  states 
the  rule  has  been  relaxed.  In  some  by  statute,  as  in  North  Caro- 
lina, South  Carolina,  Indiana,  Illinois,  Kentucky,  and  Alabama: 
Morris  v.  BarJdey,  1  litt.  64;  James  v.  Clarke,  1  lied.  L.  397; 
Wails  V.  Greenlee,  2  Dev.  L.  115;  Alcom  v.  Hooker,  7  Blackf .  58; 
Begnier  v.  Cabot,  2  Gilm.  34;  Philips  v.  WUey,'  2  Litt.  153; 
SxDord  V.  Nestor,  3  Dana,  453;  WUliams  v.  Bryant,  4  Ala.  44. 
In  others  by  the  progress  of  the  same  enlightened  sentiment 
acting  through  their  courts  of  highest  resort:  MiUer  v.  Parish, 
8  Pick.  385;  Woodbury  v.  Thompson,  3  N.  H.  194;  Frisbie  v. 
Ibwler,  2  Conn.  707;  Wilson  v.  Bobbins,  Wright,  40;  Stevens  v. 
Handly,  Id.  121;  Andres  v.  Koppenheafer ,  3  Serg.  k  B.  261  [8 
Am.  Dec.  647];  Barker  v.  Orr,  10  Watts,  245. 

The  only  other  question  raised  is  upon  the  refusal  of  the 
court  to  order  a  nonsuit,  on  motion  of  defendants,  upon  the 
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ground  that  the  pluintiff  was  a  married  woman,  and  had  not  ob- 
tained authority  from  the  district  Gonrt  to  sue  in  her  own  name. 
The  testimony  was,  that  about  fifteen  years  before,  James  W. 
Smith,  the  husband  of  plaintiff,  left  her  and  went  to  New  Or- 
leans to  reside;  that  he  wrote'  to  his  wife  for  two  years  and  a 
half  after  he  left,  about  which  time  she  was  induced  to  belieye 
that  he  had  died  in  New  Orleans  of  yellow  fever;  that  she  re- 
mained in  this  belief  until  the  autumn  of  1854,  when  he  wrote  to 
his  father  in  New  York,  from  Havana,  in  Cuba,  inquiring  about 
his  family;  that  he  also  wrote  to  his  wife,  the  plaintiff, 
and  requested  her  to  come  to  Havana,  and  live  with  him; 
that  in  March,  1855,  plaintiff  went  to  Havana,  and  went  to  the 
the  house  of  said  Smith;  that  from  what  she  saw  and  heard  of 
him  when  she  arrived  she  refused  to  live  with  him,  and  re- 
turned to  the  states  as  soon  as  she  was  able  to  get  away  from 
the  island;  and  that  SmiUi  had  accumulated  property  in  Ha- 
vana; but  it  does  not  appear  that  he  had  ever  made  any  pro- 
vision for  the  support  of  his  family.  Without  determining 
whether  the  non-joinder  of  the  husband,  admitting  it  to  have 
been  a  material  defect,  could  be  taken  advantage  of  by  motion 
for  a  nonsuit,  instead  of  by  plea  in  abatement,  and  without  inquir- 
ing whether  the  fact  of  such  non-joinder,  however  objected  to, 
was  sufficient  to  have  dismissed  the  suit,  we  proceed  to  the  mora 
important  inquiry,  whether  the  desertion  and  continued  aban- 
donment  of  the  plaintiff  by  her  husband  was  not  sufficient  au- 
thority for  her  to  sue  in  her  own  name. 

If  the  husband  be  civUiier  mortuus,  or  transported  for  a  num« 
ber  of  years,  or  has  been  abroad  seven  years  and  not  heard 
from,  though  he  voluntarily  left  the  country,  the  wife  may  be 
sued  alone  upon  a  contract  made  by  her  during  that  time:  6Vtis- 
«er  ei  ux,  v.  Eckarl  el  ux.,  1  Binn.  575;  Lambert  v.  AtkiMt  2 
Camp.  273;  Robinaon  v.  Reynolds,  1  Atk.  175  [15  Am.  Dec.  673]; 
1  Gh.  PI.  67.  In  Oregory  v.  Paul^  15  Mass.  31,  the  authorities 
on  the  question  are  collected  and  reviewed  by  Putnam,  J. 
Where  the  husband  was  exiled,  the  wife  was  permitted  to  sue  in 
her  own  name:  Co.  Lit.  132  a;  and  the  same  reason  applying 
where  the  husband  had  abjured  the  realm,  the  wife  was  allowed 
to  sue  as  a  widow  for  her  dower.  She  has  in  like  case  been 
permitted  to  alien  her  land  without  her  husband.  She  is  ex- 
empted from  the  disabilities  of  coverture.  She  may  maintain 
trespass:  Elixa  WUmofa  Case,  Moore,  851.  She  may  sue  for  her 
jointure;  and  she  may  be  sued  as  a  feme  milei  Dubois  v.  Hols,  2 
Ycm.  614.    She  may  make  a  will,  and  in  all  things  act  as  if  her 
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husband  iras  dead:  Oownten  of  Portland  r.  Prodgen^  Id.  IM. 
As  the  court  well  observed,  the  necessity  of  the  case  required 
that  she  should  hare  such  a  power.  It  has  been  uniformly  con- 
sidered that  banishment  or  abjuration  was  a  ciyil  death  of  the 
huslsand;  and  the  banishment  of  the  husband,  eyen  for  a  limited 
time,  operates  as  a  removal  of  the  disabilities  of  coverture,  so 
far  as  to  enable  the  wife  to  sue  and  be  sued  as  a  feme  sole,  al- 
though the  time  of  banishment  had  expired  when  tiie  action  was 
brought:  Newsome  v.  Bowyer,  3  P.  Wms.  37. 

The  facts  and  circumstances  which  should  be  considered  as 
proof  of  his  having  abjured  the  realm  have  been  liberally  regarded. 
Thus,  where  the  husband  resided  abroad,  leaving  his  wife  to 
trade  and  gain  credit  as  a  feme  eole,  this  has  been  considered  as 
sufficient  to  entitle  her  to  obtain  credit,  and  to  render  her  liable 
to  be  sued  as  a  feme  sole:  De  ChiUon  v.  L'Aigle^  1  Bos.  &  Pul. 
867.  In  Oregon/  v.  PattZ,  15  Mass.  31,  above  cited,  the  plaintiff 
had  been  domiciled  in  Massachusetts  many  years  as  ekfeme  sole. 
Her  husband  was  an  alien.  He  never  was  in  this  country,  and 
was  not  expected  ever  to  be.  He  had  abandoned  his  wife,  and 
for  a  number  of  years  made  no  provision  for  her  support  in  his 
own  country.  He  had  not  abjured  his  country,  but  he  had 
compelled  her  to  abjure  it.  The  court  further  say :  *'  If  the  hus- 
band had  been  a  native  citizen,  and  had  deserted  his  wife  and 
become  a  subject  of  a  foreign  state,  the  law  would  be  dear  for 
her  on  the  adjudged  cases.  Miserable,  indeed,  would  be  the 
situation  of  these  unfortuDate  women  whose  husbands  have 
renounced  their  society  and  country,  if  the  disabilities  of  cover- 
ture should  be  applied  to  them  during  the  continuance  of  such 
desertion."  The  court  held  that  the  wife  was  competent  to  sue 
and  be  sued  as  a  feme  sole,  and  that  her  release  would  be  a  valid 
discharge  for  any  judgment  she  might  recover.  The  principle 
decided  in  Gregory  v.  Paid,  supra,  was  subsequently  reaffirmed 
by  the  supreme  court  of  Massachusetts  in  the  case  of  Abbot  v. 
Bayley,  6  Pick.  89.  The  husband  had  driven  the  wife  from  her 
home  by  his  cruelty  and  ill  usage;  and  for  twenty  years  she  had 
acted  as  a  feme  sole,  and  been  treated  as  such  by  those  with 
whom  she  had  dealings.  The  husband,  so  far  from  supporting 
her,  had  been  living  in  cohabitation  with  another  woman.  She 
had  been  obliged  to  live  apart  from  him  and  get  her  living  bj 
trading,  her  husband  residing  in  another  state.  It  was  held 
that  she  was  entitled  to  sue  as  Skfeme  sole.  In  Gregory  v.  Pierce, 
4  Met  478,  the  same  court  say:  "  The  principle  is  now  to  be 
Bonsidered  as  settled  in  the  state,  that  where  the  husband  was 


Dee.  185&]  SuiH  u.  Sojokx  141 

nefar  wiihia  fhB  eommonweftlih,  or  has  gone  bejond  its  joii*- 
dietion;  ham  wholly  xenoimoed  hie  marital  rights  and  datiaa,  and 
daeerted  his  wife— she  may  make  and  take  oontmots,  and  sua 
and  be  sued  as  9k/eme  mile  in  her  own  name.  It  is  an  applioa- 
tion  of  an  old  role  of  the  common  law,  which  took  away  the 
diaahOily  of  coreirtaxe  when  the  hmband  was  exiled  or  had  ab- 
joied  the  realm/' 

To  accomplish  this  change  in  the  dril  relations  of  the  wifs^ 
the  desertion  of  the  husband  mnst  be  absolate  and  complete. 
It  must  be  a  Toluntaiy  separation  from  and  abandonment  of 
the  wife,  embracing  both  the  fact  and  intent  of  the  hnsband 
to  renounce  defaciOf  and  as  far  as  he  can  do  it,  the  marital  reli^ 
tions,  and  leare  his  wife  to  act  as  9k  feme  eole,  Snch  is  the 
renunciation,  coapled  with  a  continned  absence  in  a  foreign  state 
or  country ,  which  is  held  to  operate  like  an  abjozation  of  the  realm: 
Gregory  ▼.  Pierce,  eupra.  See  also  Edwards  t.  Davis,  16  Johns. 
286;  Comwaa  t.  Hatfi,  7  Cow.  420;  Trwighion  t.  HiJl,  2  Hay, 
i06;  Wright  ▼.  Wright,  2  Desau.  124;  Dean  ▼.  Richmcmd,  6  Pick. 
461;  Lewis^.  Lee,  5  Dow.  &  By.  98;  S.  C,  3  Bam.  k  Cress.  291; 
ExparU  Frank,  7  Bing.  762;  WiUiamsm  v.  Dawes,  Id.  294. 

The  case  of  the  present  plaintiff,  it  seems  to  us,  presents  as 
cogent  reasons  for  the  application  of  this  doctrine  as  any  of 
those  cited.  She  had  been  deserted  by  her  husband  for  fifteen 
years.  It  does  not  appear  that  during  all  this  time  he  had  fur- 
nished her  any  means  of  support.  And  she  was  left  to  her  own 
labor,  and  to  the  credits  she  might  be  able  to  obtain  as  a  feme 
sole.  For  more  than  ten  years  die  does  not  hear  from  him;  she 
does  not  know  where  he  is,  and  is  induced  to  believe  he  is  dead. 
When  she  does  hear  from  him^  he  is  in  a  foreign  country,  and 
writes  for  her  to  come  to  him.  Forgetful  of  the  fifteen  years  of 
desertion,  she  seeks  his  home  in  a  foreign  land.  She  no  sooner 
arrives  in  Havana  than,  having  reason  to  believe  that  he  is  liv- 
ing in  a  state  of  concubinage  with  another  woman,  she  deter* 
mines  not  to  live  with  him,  dechures  her  inCention  of  returning, 
and  takes  the  first  opportunity  of  doing  so.  From  these  facts,  we 
think  that  the  following  positions  are  established;  1 .  That  Smith, 
the  husband,  had  voluntarily  separated  from  and  abandoned 
his  wife;  2,  That  the  desertion  by  him  was  absolute  and  com- 
plete, and  was  continued  for  so  long  a  time  that  he  is  to  be  con- 
sidered as  civilly  dead;  8.  That  this  renunciation  by  the  hus- 
band, coupled  with  his  departure  to  a  foreign  state,  and  his 
continued  residence  there,  amounting  to  an  abjuration  of  the 
realm,  shows  not  only  the  fact  of  abandonment,  but  the  intent. 
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BO  far  as  he  could,  to  leave  the  wife  free  to  act  as  a  feme  sole. 
Nor  do  we  think  that  the  relation  between  the  parties  has  been 
restored  by  the  request  of  the  husband  that  the  plaintiff  should 
join  him  at  Havana,  nor  bj  the  wife  going  to  that  place  and  re* 
maining  at  his  house  during  her  stay  in  the  island.  The  son 
testifies  that  the  plaintiff,  immediately  after  her  arrival,  upon 
being  informed  of  the  course  of  life  of  her  husband,  expressed 
her  determination  not  to  live  with  him,  and  to  return  to  the 
states;  and  that  she  did  return  as  soon  as  she  could  leave  the 
island.  The  husband  had  no  right,  under  the  circumstances, 
to  require  her  to  abjure  her  counizy,  nor  to  remain  with  him,  if 
she  believed  he  was  living  in  a  state  of  concubinage  with  another 
woman. 

The  only  remaining  question  is.  Should  the  plaintiff  have 
obtained  authority  from  the  district  court,  as  a  married  woman 
abandoned  by  her  husband,  to  act  as  though  unmarried,  and 
to  Bue  in  place  of  her  husband  ?  Code,  sees.  1456,  1459.  We 
think  she  had  this  right,  without  the  additional  authority  which 
the  decree  of  the  district  court  could  confer.  The  remedy 
afforded  by  the  statute  is  cumulative,  and  is  more  particularly 
applicable  to  cases  where  the  abandonment  is  not  such  as  to 
imply  a  total  renunciation  of  marital  rights,  or  where  there 
apx>ears  to  be  no  intention  of  leaving  the  wife  free  to  act  as  a 
feme  sole.  We  must  say,  in  conclusion,  that  in  our  opinion, 
reason,  justice,  and  authori^  concur  in  impressing  us  with  the 
correctness  of  the  rule  we  have  sought  to  lay  down.  We  see 
no  principle  upon  which  it  can  be  considered  necessary  or 
proper  that  the  husband  should  be  a  pariy  plaintiff  in  this  suit. 
The  statute.  Code,  sec.  1676,  requires  that  the  suit  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest.  What 
interest,  we  may  inquire,  has  the  husband  in  the  event  of  this 
suit?  For  fifteen  years  he  has  renounced  the  society  of  hia 
wife,  and  lived  apart  from  her;  he  has  abjured  his  country,  and 
during  all  the  time,  though  able  to  do  so,  has  made  no  pro- 
vision for  the  support  or  maintenance  of  his  wife  and  childien. 
It  would  be  wholly  irreconcilable  with  our  notions  of  law  and 
justice  that  he  should  now  be  entitled  to  her  earnings,  or  the 
little  property  she  may  have  accumulated  by  her  labor.  And 
such  has  been  the  indifference  he  has  so  long  manifested  for  her 
happiness  or  welfare,  that  it  is  more  than  idle  to  claim  that  he 
is  the  injured  party,  by  a  tort  upon  her  person,  properly,  or 
character,  or  entitled  to  the  damages  received  in  an  aetioa 
brought  for  a  redress  of  her  wrongs. 

Jud^^rmetit  affirmed. 
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Slavdeb. — ^Wosss  iMnrrnio  vo  Femali  Wait  n  OmAgnrr  abm 
AcnoNABLB  m  Sb:  Brooter  t.  0(e#ii,  4  Am.  Dm.  337;  JRDioi  ▼•  ^Mcrryy 
5Id.631;  VFiir«T.(}lDvlfa^60Id.489.  Hm  prindpia  omm  b  oitad,  and  th« 
ruls  there  Uid  down  b  followed,  in  BeorcMqr  t.  Briigwmii^  17  lowis  292| 
Oeavdemd  ▼.  DMieeifer,  18  Id.  300;  Haifnm  r.  JKldbcy,  30  Id.  77;  JTayer  t. 
SeUeiehier,  29  TTle.  64a 

WivB  Amaxdovmd  bt  Husbaxb,  Biqhs  or  to  Sim  ifl  Fnn  SoiMt  See 
IffVAl  T.  ITiiyi^  00  Am.  Deo.  200,  note  SOS»  where  oHmt 
£ewT.  irnririleii,  63  Am.  Dee.  300|.end  note  3U, 
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Hunt  v.  Obwuiw 

ta  B.  MoiBoa,  n,\ 

Ddtuot  Coum  ov  Uhitid  States  has  JosisDioTiDir  vo  RgwiwE  JuM* 
MXHT  ov  Byiotion  Agaiiiat  a  remote  vendor  with  aotioe  of  iiiili  and  a 
iavor  of  a  remote  vendee  with  epeoial  wairmnty.  The  vendor  b  ooa- 
daded  by  judgment  in  each  case. 

Vbndob  cannot,  in  Action  bstwbbn  Himskv  and  Rmom  VsirDn,  im« 
peach  the  coDsideration  ezpreaaed  in  hia  deed  to  hit  immediate  vendee 
in  order  to  lessen  the  amount  of  recovery;  nor  can  he  in  anoh  action  avail 
himself  of  fraud  practiced  upon  him  by  his  vendee. 

IriB  NOT  Plaintiff's  Dutt,  in  Action  ov  Ejsctmxnt,  to  ditoloae  th« 
amount  of  purchase  money  paid  for  his  title  in  order  to  limit  hia  recov- 
ery, without  being  called  upon  to  do  so;  and  if  the  defendant  doee  not 
show  this  fact,  prima  fouiet  the  plaintiff  has  a  right  to  recover  the  oooaid- 
oration  in  the  deed  of  the  vendor  proportionate  to  the  land  lost. 

Ddt&ict  Coubt  ov  United  States  has  Jurisdiction  whsbb  It  d  Shown 
THAT  Pabtixs  TO  SuiT  are  citisens  of  diffarent  states,  and  that  the 
amount  in  controversy  exceeds  five  hundred  dollars. 

Ejeotment.  Andrew  Hunt,  by  warranty  deed,  conveyed  to^ne 
Collins  three  hundred  and  twenty  acres  of  land  in  Illinois.  The 
consideration,  as  expressed  in  the  deedj  was  sixteen  hundred  dol- 
lars, but  Hunt  alleged  that  the  true  consideration  was  a  tract  of 
land  in  Ohio  worth  a  much  less  sum.  Oollins  conveyed  the 
land,  and  one  Orwig,  through  intermediate  conyeyances,  became 
the  owner.  Orwig's  tenant  was  sued  in  ejectment  in  the  United 
States  circuit  court  of  Illinois,  and  judgment  of  eviction  had 
for  one  hundred  and  twenly  of  the  said  three  hundred  and 
twenty  acres  of  land.  No  eviction  took  place,  but  after  judg- 
ment, Orwig  purchased  the  superior  title,  his  immediate  vendor 
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•ooDTeying  to  him  the  three  hnndred  and  twenty  acres  with  Bpe- 
eial  warranty  of  title.  Orwig  then  brought  suit  in  equity  against 
Hunt  to  reeoTer  damages  for  breach  of  warranty  of  the  deed  to 
Collins,  and  for  the  loss  of  the  one  hundred  and  twenty  acres 
of  land.  Hunt's  defense  was  chiefly  that  the  consideration 
contained  In  the  deed  from  him  to  Collins  was  not  the  true  con- 
sideration, but  that  the  real  consideration  was  theconyeyanceto 
him  by  Collins  of  the  tract  of  land  in  Ohio,  and  that  Collins 
had  grossly  deceiTed  him  as  to  the  quality  and  quantity  of  that 
land,  and  he  showed  facts  tending  to  prove  this  defense.  All 
evidence  offered  to  show  any  other  consideration  than  that  ex- 
pressed in  the  conveyance  froia  Hunt  to  Collins  was  rejected  by 
the  circuit  court,  and  judgment  rendered  against  Hunt,  from 
which  he  appeals. 

Speed  and  Beaty,  and  C,  O,  Wtniersmiih,  for  the  appellant. 

TF.  L,  Conklin  and  J,  Harlan^  for  the  appellee. 

^^  • 

By  Court,  Crehshaw,  J.     The  objections  to  the  jurisdiction  of 

the  court,  and  to  the  right  of  Orwig  to  maintain  this  suit  as 
remote  vendee,  with  special  warranty  only  against  Andrew  Hunt 
as  remote  vendor,  cannot  avail  for  the  reasons  assigned  and  the 
authorities  refeiTed  to  by  the  circuit  courL  And  that  there  was 
an  eviction,  or  what  is  equivalent  to  an  eviction,  a  recovery  in 
the  United  States  district  court  for  the  district  of  Illinois  against 
Orwig,  of  part  of  the  land  sold  by  Hunt  to  Collins,  is  manifested 
by  the  record  of  that  court;  and  we  think  no  serious  doubt  can 
be  entertained  that  Hunt  had  reasonable  and  sufficient  notice  of 
that  suit  before  its  trial  to  prepare  for  and  defend  the  same,  and 
that  consequently  he  is  concluded  by  the  judgment  in  that  case. 
Hunt  introduced  evidence  conducing  to  show  that  the  consid- 
eration actually  received  by  him  was  not  that  mentioned  in  his 
deed  to  Collins,  which  was  a  money  consideration,  but  was  a 
tract  of  land  which  Collins  let  him  have  of  much  less  value  than 
the  sum  stated  in  his  deed  to  Collins  as  the  consideration.  He 
introduced  evidence  also  conducing  to  show  that  Collins  had 
by  his  misrepresentations  deceived  him  as  to  the  quantity  and 
quality  of  the  land  received  by  him  from  Collins  as  the  consid- 
eration of  his  deed  to  Collins.  The  circuit  court  refused  to 
lessen  the  amount  of  recovery  against  Hunt  in  consequence  of 
these  &ots,  but  determined  that  whatever  might  be  the  true  rule 
in  an  action  between  a  vendor  and  his  immediate  vendee,  in  which 
there  would  exist  a  privity  of  contract  as  well  as  of  estate, 
Hunt  could  not,  as  between  him  and  the  remote  vendee,  Orwig, 
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impeach  the  oonsidemtion  expressed  in  his  deed  to  CSollina,  nor 
rely  upon  the  alleged  deceit  practiced  upon  him  bj  Collins. 
This  opinion  of  the  court,  we  apprehend,  is  correct. 

In  a  recent  case  decided  in  New  York,  quoted  by  Sedgwick  on 
the  Measure  of  Damages,  it  was  said :  "  It  is  well  settled  that  for 
the  purpose  of  ascertaining  the  damages  to  which  a  plaintiff 
may  be  entitled  in  an  action  at  law  for  the  breach  of  the  cove- 
nant of  seisin  in  a  deed,  the  true  consideration,  and  that  all 
or  any  part  remains  unpaid,  may  be  shown,  notwithstanding  a 
different  consideration  is  expressed  in  the  deed,  and  although 
it  contains  an  acknowledgment  on  the  part  of  the  grantor  that 
it  has  been  paid  at  the  time  of  or  before  the  execution  of  the 
deed."  The  author,  however,  says:  "But  though  parol  proof 
may  be  admitted  as  between  the  original  parties,  it  is  well  set- 
tled in  New  York  that  if  the  grantee  has  transferred  the  land, 
the  consideration  named  is  conclusive  as  between  his  assigns 
and  the  original  grantor,  at  least  as  against  the  latter."  The 
author  proceeds,  that  Bronson,  J.,  in  the  case  of  OreenvauU  v. 
Davis,  4  Hill,  643-649,  said:  "  It  would  work  the  grossest  in- 
justice to  allow  the  covenantor  to  go  into  the  question  of  how 
much  was  actually  paid  for  the  land  when  the  title  has  failed  in 
the  hands  of  an  assignee."  It  is  further  said  in  the  case  just 
cited:  ''  The  original  parties  knew,  of  course,  what  was  the  true 
consideration  of  the  grant,  but  it  is  not  so  with  third  persons. 
They  have  no  means  of  knowing  what  consideration  was  paid 
but  from  what  the  parties  have  said  by  the  conveyance.  The 
defendant  covenanted  with  Price  and  his  assigns.  When  he 
inserted  the  consideration  and  covenant  in  his  deed  he  virtu- 
ally said  to  any  one  who  might  afterwards  come  in  as  assignee, 
that  he  had  received  the  whole  five  hundred  dollars,  and  would 
stand  bound  to  that  extent  that  the  title  should  not  fail.  The 
plaintiff  acted  upon  that  assurance  and  parted  with  his  money, 
and  the  defendant  should  not  now  be  heard  to  gainsay  the  admis- 
sion. It  is  against  good  conscience  and  honest  dealing  to  set 
up  this  defense,  and  the  defendant  is  estopped  from  doing  it." 

Again:  Bronson,  J.,  in  delivering  his  opinion  in  the  case, 
referred  to  a  case  in  which  Justice  Sutherland  had  delivered 
the  opioion  of  the  court,  in  which  he  used  the  foUowing  lan- 
guage: **  If  the  covenant  passes  to  the  assignee  with  the  land, 
it  cannot  be  affected  by  the  equities  existing  between  the  origi- 
nal parties  any  more  than  the  title  to  the  land  itself; "  that 
"  to  allow  a  secret  agreement  in  opposition  to  the  plain  import 
of  a  covenant  running  with  the  land  to  control  and  annul  it  in 
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the  hands  of  a  bona  fide  assignee  would  be  a  fraud  upon  suoh 
assignee  which  the  law  will  not  tolerate." 

We  are  not  apprised  of  any  principle  of  law  in  opposition  to 
that  recognized  in  the  above  authorities,  so  far  as  quoted,  aa 
to  the  rule  which  should  govern  the  amount  of  recovery  in  an 
action  by  a  remote  grantee  against  his  remote  grantor  upon  his 
covenant  of  warranty.  And  we  conclude,  therefore,  that  the 
circuit  court  did  not  err  in  deciding  that  Hunt  was  concluded 
by  the  consideration  mentioned  in  his  deed  to  Collins  in  this 
action  by  a  remote  grantee,  and  that  he  could  not  avail  himself 
of  the  alleged  fraud  practiced  upon  him  by  his  vendee — that  is 
a  matter  between  themselves,  and  cannot  operate  against  Orwig, 
the  assignee  of  the  land  and  warranty.  The  doctrine  which  pre- 
vails in  ordinary  assignments  under  our  statute  does  not  apply. 

It  is  urged  in  argument  that  Orwig  should  not  be  allowed  to 
recover  more  than  he  paid  in  purchasing  in  the  paramount  out- 
standing title,  and  that  it  was  the  duty  of  Orwig  to  disclose 
what  he  paid  for  this  title.  It  does  not  appear  what  amount 
he  paid  for  it,  nor  was  he  called  upon  to  state,  nor  was  it  shown 
in  any  other  way.  If  it  were  conceded  that  the  plaintiff's 
recovery  ought  to  be  limited  to  the  amount  paid  by  him  for  the 
superior  title,  were  that  amount  manifested,  it  cannot  be  so 
limited,  as  this  amount  is  not  made  to  appear.  Nor  do  we  per- 
ceive that  it  was  the  duty  of  the  plaintiff  to  disclose  the  amount 
in  order  to  limit  his  recovery  without  being  called  upon  to  do 
BO.  It  was,  as  we  take  it,  in  the  power  of  the  defendant  to  show 
this  fact,  and  he  made  no  effort  to  do  so.  Prima  facie,  the 
plaintiff  had  a  right  to  recover  the  consideration  in  the  deed 
of  Hunt  proportionate  to  the  land  lost,  and  this  is  the  amount 
decreed  by  the  court. 

As  to  the  fraud  charged,  we  think  the  testimony  amply  suffi- 
cient to  sustain  the  charge. 

We  are  also  of  opinion  that  the  jurisdiction  of  the  district 
court  of  the  United  States  for  the  district  of  Illinois  sufficiently 
appears  in  the  action  of  ejectment  in  which  the  land  was  re- 
covered against  the  plaintiff.  It  is  true  that  it  is  a  court  of 
limited  jurisdiction,  and  such  a  state  of  case  should  be  shown 
in  the  record  of  the  suit  against  the  plaintiff  in  that  court  as  to 
manifest  its  jurisdiction;  and  this  we  think  has  been  done. 
The  declaration  alleges  that  the  parties  were  citizens  of  different 
states,  and  that  the  amount  in  controversy  exceeded  the  sum  of 
five  hundred  dollars.  This  was  sufficient  to  give  that  court 
jurisdiction. 

Wherefore  the  decree  is  affirmed. 
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JlTRIBDIOTIOF  OF  ClBOUIT  AND  DiSTBXCT  COOBTB  OF  UllITED  StATBS:  Seo 

Vo9e  V.  Martin,  50  Am.  Dec  750;  Reed  v.  Vaughant  65  Id.  133,  and  notes  to 
these  cases. 

Prick  Paii>  bt  Plaintiff  fob  his  Intbbsst  nr  Land  cannot,  in  ^fooi> 
ment,  be  shown  to  affect  his  title:  JHoU  y.  Clark,  48  Am.  Deo.  508. 


Hendebsok  &  Nashville  Railroad  Company  v. 

DiOKERSON. 

[17  B.  lioiTBOB.  173.1 
BXTBOSPECnTE    LSGISLATIOK    18    NOT    PrOHIBITKD    BT    CONSTITOTIOV    OV 

United  States  nor  of  KENTUCfKT,  except  in  cases  affecting  or  impair- 
ing the  obligation  of  contracts. 

Where  No  Contract  Exists  between  Parties,  Ahendatobt  Act  is  not 
EX  Post  Facto  Law  which  gives  either  party  three  years  in  which  to 
prosecute  an  appeal  after  an  assessment  of  damages  for  a  right  of  way  is 
made. 

Ex  Post  Facto  Laws  relate  exclusively  to  crimes. 

Right  to  Property  is  Vested  Right,  but  a  right  to  reoover  the  amoniil 
of  a  judgment  is  not  such  right. 

Fabtt  cannot  be  Divested  of  Vested  Right,  under  Oonbtitdtion  of 
Kentucky,  until  just  compensation  has  been  made  him  therefor,  but  the 
l^slature  has  the  power  to  prescribe  the  mode  in  which  such  compensa- 
tion shall  be  ascertained  and  determined 

Under  Constitution  of  Kentucky,  Compensation  Secured  to  Owner  of 
Land  taken  for  a  public  use  is  the  actual  value  to  him  in  money  of  tho 
land  taken,  considering  its  relative  position  to  his  other  land  and  other 
circumstances  which  may  diminish  or  enhance  that,  value,  and  this  valoo 
cannot  be  diminished  by  any  speculative  advantage  he  may  derive  from 
its  appropriation  to  the  public  use. 

Provision  in  Statute  is  Void  Which  Tends  to  Defeat  Clause  in  SrAia 
Constitution  securing  to  the  owner  just  compensation  for  any  of  his 
property  taken  for  a  public  use. 

Where  Owner  of  Property  Which  has  been  Taken  for  Pubuo  Use 
Claims  More  than  its  Value  as  consequential  damages,  the  advantages 
and  disadvantages  which  result  to  him  from  such  taking  may  be  oom* 
pared  by  way  of  set-off,  and  if  equal,  he  will  not  be  entitled  to  anch 
damages. 

Appeal  from  the  circuit  court  of  Todd  oouniy.  The  opimon 
states  the  case. 

J.  M.  Harlan^  for  the  appellants. 

R.  McKee,  for  the  appellee. 

By  Court,  Sdcpson,  J.  The  appellee  obtained  a  judgment 
against  the  appellants  for  the  injury  he  had  sustained  by  tha 
passage  through  his  land  of  the  railroad  which  they  were  oon« 
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Btmcting.  The  appellants  being  diBsatisfied  with  the  judgment 
he  had  recovered  against  them  brought  the  case  to  this  court 
to  reverse  it.  Their  appeal  was,  howeyer,  dismissed,  upon  the 
ground  that  it  was  not  authorized  by  their  charter.  Af  terwards^ 
by  an  act  of  the  legislature  passed  at  the  session  ISBS-G,  Sess. 
Acts,  67,  the  act  incorporating  the  Henderson  &  Nashville  Bail« 
road  CSompany  was  amended,  as  foUows: 

**  When  any  assessment  of  damages  for  the  right  of  way  has 
been  or  shall  hereafter  be  made,  it  shall  be  lawful  for  either  of 
the  parties,  the  person  whose  land  has  been  condemned,  or  the 
said  company,  to  prosecute  and  appeal  to  the  court  of  appeals, 
at  any  time  within  three  years  from  the  time  such  assessment 
was  made,  for  the  correction  of  any  errors  that  may  have  been 
made,  to  the  prejudice  of  the  party  appealing." 

Since  the  passage  of  this  amendatoiy  act,  the  appellants  have 
again  brought  the  case  to  this  court;  and  the  counsel  'for  the 
appellee  contends  that  the  amended  act,  so  fsr  as  it  is  intended  to 
operate  retrospectively,  is  unconstitutional  and  void. 

As  a  general  principle,  retrospective  legislation  is  undoubtedly 
impolitic,  but  with  the  wisdom  or  policy  of  that  part  of  the  act 
under  consideration  which  operates  retrospectively  we  have  no 
concern.  The  question  that  we  have  to  decide  is,  whether  that 
part  of  the  act  violates  any  of  the  provisions  of  the  constitution 
of  this  state,  or  of  the  United  States. 

Betrospective  legislation  is  not  expressly  prohibited  by  any  of 
the  provisions  contained  in  either  of  the  constitutions.  Where 
it  affects  or  impairs  the  obligation  of  a  contract,  it  is  prohibited; 
but  it  does  not  have  that  effect  in  this  case,  because  there  was 
no  contract  existing  between  the  parties.  It  is  not  an  ex  pott 
fado  law,  for  such  laws  relate  exclusively  to  offanses  against  the 
public,  and  not  to  private  wrongs  and  injuries:  Colder  v.  BuU,  8 
Dallas,  386. 

No  constitutional  provision  has  been  designated  as  prohibit- 
ing this  species  of  legislation.  But  it  is  said  that  at  the  time 
of  the  passage  of  the  amendatory  act  the  judgment  appealed 
from  was,  by  the  laws  then  in  force,  final  and  conclusive,  and 
that  consequently  the  appellee  had  a  vested  right  to  the  amount 
thereof,  of  which  he  has  been  deprived  by  the  legislation  in 
question,  which  must  for  that  reason  be  deemed  to  be  unconstitu* 
tional. 

A  vested  right  may  be  considered  as  the  power  to  do  certain 
actions,  or  to  possess  certain  things  lawfully.  In  its  latter 
aspect  it  is  substantially  a  right  of  property,  and  as  such  is 
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protected  by  those  provisions  in  the  constitution  which  apply 
to  such  rights.  But  a  right  to  property  is  a  perfect  and  exclu- 
siTe  right;  and  a  right,  therefore,  to  recover  the  amount  of  a 
judgment  cannot  be  called  a  perfect  or  a  vested  right:  Colder  v. 
BuU,  supra.  The  appellee  has  a  vested  right  in  his  land.  This 
right  he  cannot  be  divested  of  under  the  constitution  until  just 
compensation  has  been  made  him  for  it.  The  judgment  which 
he  obtained  did  not  divest  him  of  his  right  to  his  property,  nor 
did  it  enlarge  his  rights,  nor  invest  him  with  any  additional 
ones.  He  could  not  have  a  vested  right  to  the  land  and  also  to 
the  amount  of  the  judgment.  A  vested  right  to  the  latter,  in 
the  proper  sense  of  the  term,  could  not  accrue  until  the  money 
was  collected.  He  has  a  constitutional  right  to  have  just  com- 
pensation made  him  before  he  shall  be  deprived  of  his  property; 
but  the  legislature  has  the  power  to  prescribe  the  mode  in  which 
such  compensation  shall  be  ascertained  and  determined  in  a 
fair  and  just  manner.  The  amendatoiy  act  under  considera- 
tion did  not  violate  nor  impair  any  vested  right,  but  only  fur- 
nished to  either  party  the  same  opportunity  which  other 
litigants  had  to  correct  any  errors  that  may  have  been  com- 
mitted by  the  court  below.  We  do  not  therefore  regard  the  act 
as  unconstitutional. 

The  constitution,  article  13,  section  14,  declares  that  no  man's 
property  shall  be  taken  or  applied  to  public  use  vdthout  just 
compensation  being  previously  made  to  him.  And  according 
to  the  construction  given  to  this  provision  in  the  cases  of  SuUon 
V.  City  of  LouiavUley  5  Dana,  28,  and  Rice  v.  DanvUle  etc,  T.  R, 
Co,,  7  Id.  81,  the  compensation  secured  to  the  owner  is  the 
actual  value  in  money  of  the  property  taken  from  him,  which 
cannot  be  diminished  by  any  speculative  advantage  he  may 
derive  from  its  appropriation  to  the  public  use. 

But  the  principal  question  in  this  case  is,  How  shall  this 
value  be  estimated  ?  The  road  which  the  appellants  are  con- 
structing will  pass  through  the  farm  of  the  appellee  in  such  a 
way  as  to  separate  his  dwelling-house  and  a  portion  of  his  im- 
provements from  the  residue  of  his  tract,  and  by  running  nearly 
parallel  vrith  another  public  road,  will  leave  between  the  two 
roads  a  long,  narrow  strip  of  land  upon  which  his  dwelling- 
house  and  part  of  his  improvements  are  situated,  whilst  the 
balance  of  his  improvements,  and  also  of  his  tract  of  land, 
will  be  on  the  opposite  side  of  the  railroad.  On  the  part  of  the 
railroad  company,  it  is  contended  that  the  land  thus  taken  for 
the  use  of  the  road,  and  being  about  ten  acres,  should  be  valued 
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without  any  reference  to  its  relatiTe  position  to  the  balance  of 
the  tracts  bnt  according  to  its  real  and  intrinsic  worth,  indepen- 
dent of  its  connection  with  the  residue  of  the  land.  On  the 
other  side,  it  is  contended  that  in  estimating  its  value  its  relatiye 
position  to  the  balance  of  the  tract,  as  well  as  to  the  improve- 
ments thereon,  should  be  taken  into  consideration,  and  that  no 
jast  or  fair  estimate  of  its  value  can  be  made  upon  anj  othef 
principle. 

The  constitution  secures  to  the  owner  of  the  land  just  com- 
pensation for  his  property  before  he  can  be  deprived  of  it.  Its 
value  to  him,  considering  its  relative  position  to  his  other  land^ 
and  the  other  circumstances  which  may  diminish  or  enhance 
that  value,  can  alone  afford  him  a  just  compensation  for  its 
loss.  To  third  persons,  the  same  quantity  of  land  of  equal 
quality  on  one  of  the  boundaries  of  the  form  might  be  of  as 
much  value  as  if  it  were  situated  jn  the  middle  of  the  farm;  but 
at  the  same  time  its  value  thus  ascertained  might  be  a  very  in- 
adequate compensation  to  the  owner  if  the  land  were  taken  out 
of  the  middle  of  his  farm,  so  as  to  separate  it  into  different 
parts,  instead  of  being  taken  on  one  of  its  boundary  lines.  The 
real  value  of ^  the  land  to  the  owner,  as  it  is  actually  situated, 
and  not  merely  its  value  regarding  it  as  a  separate  and  inde- 
pendent piece  of  land,  he  has  a  right  to  demand,  and  nothing 
less  can  secure  him  a  just  compensation  for  his  property.  In 
making  such  an  estimate,  however,  the  inquiry  should  not  be, 
what  price  would  induce  him  to  sell  the  ten  acres  of  land  thus 
situated,  because  he  might  not  be  willing  to  sell  it  at  any  price; 
but  the  inquiry  should  rather  be,  what  would  be  its  value  to  him 
situated  as  it  is,  if  he  were  not  the  owner  of  it,  but  owned  the 
adjacent  property  on  both  sides  of  it,  under  the  same  circum- 
stances precisely  that  now  exist.  Its  actual  value  to  him  in  that 
condition  would  be  as  much  as  he  has  a  right  to  demand,  and 
would  afford  him  that  just  compensation  for  his  property  se- 
cured to  him  by  the  constitution. 

The  thirty-eighth  section  of  the  act  of  the  legidatoze  pmwed 
in  1851,  2  Sess.  Acts,  1850-1,  p.  297,  under  which  the  valuation 
in  this  case  was  made,  provides  that  "the  commissioners,  in 
making  the  valuation,  shall  take  into  consideration  the  loss  or 
damage  which  shall  accrue  to  the  owner  or  owners  in  conse- 
quence of  the  land  or  right  of  way  being  taken  or  surrendered, 
and  also  the  benefit  or  advantage  that  the  owner  or  owners  ma; 
receive  from  the  construction  or  establishment  of  the  railroad, 
or  any  branch  of  it,  or  its  works;  and  shall  particularly  atato 
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tibe  nature  and  yalne  or  amount  of  each;  and  the  ezoeae  of  the 
I088  or  damage  OTer  and  above  the  benefit  and  advantage  to  the 
owner  or  owners  shall  form  the  measnre  of  valuation  of  the  said 
land  or  right  of  way/' 

But  BO  far  as  the  foregoing  provision  tends  to  defeat  or  render 
nugatoiy  the  clause  in  the  eonstitation  which  secures  to  the 
owner  a  just  compensation  for  any  of  his  property  that  may  be 
taken  for  public  use,  which  compensation  must  be  made  in  its 
actual  value  in  money,  and  not  in  benefits  and  advantages  which 
may  be  derived  from  the  construction  or  establishment  of  the 
railroad,  it  is  wholly  inoperative,  and  must  be  disregarded. 

If,  however,  the  owner  claims  more  than  the  value  of  the 
property  taken,  and  seeks  indemnity  for  consequential  incon- 
venience or  injury,  then  the  advantages  which  result  to  him  may 
be  taken  into  consideration,  and  such  advantages  and  disad- 
vantages may  be  compared  and  set  off,  the  one  against  the  other; 
and  if  the  advantages  are  equal  to  the  disadvantages,  then  he 
will  not  be  entitled  to  anything  for  such  consequential  incon- 
venience or  injury. 

In  this  case,  however,  the  court  instructed  the  jury  who 
assessed  the  damages  that  they  were  not  to  take  into  considera- 
tion, in  estimating  the  consequential  damages  whicli  the  owner 
might  sustain,  any  advantage  that  he  might  derive  from  the  con- 
struction of  the  road,  unless  it  were  a  special  individual  benefit 
which  was  not  common  to  others  in  the  same  neighborhood. 
In  this  exposition  of  the  law  we  think  that  the  court  erred. 

The  advantages  which  the  owner  may  derive  from  the  con- 
struction of  the  road  are  not  in  the  least  diminished  by  the  fact 
that  they  will  be  enjoyed  by  others,  nor  does  it  furnish  any  rea- 
son why  they  should  be  excluded  from  the  estimate  in  comparing 
the  advantages  and  disadvantages  that  will  result  to  him  from 
the  establishment  of  the  road.  Other  persons,  it  is  true,  may 
enjoy  the  same  advantages  without  being  subjected  to  the  same 
inconvenience;  but  this  results  from  the  nature  of  the  improve- 
ment itself,  and  does  not  in  any  degree  detract  from  the  value 
of  these  advantages  to  the  owner  of  the  land  through  which  the 
road  passes. 

Wherefore,  for  the  error  of  the  court  in  giving  the  foregoing 
instruction,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial,  and  further  proceedings  consistent  with  this  opinion. 

Bktrospeotiyb  Act  is  Constitutional  if  It  neither  Take  away  Vested 
Right  in  property  nor  impair  the  obligation  of  a  contract:  Aldridgt  v.  7W- 
twmbia  C.  A  D,  R.  R,  Co,,  23  Am.  Dec.  307;  ftnd  as  to  the  validity  of  retro- 
■peotive  acts,  see  Bleakley  v.  Farmers'  and  Mechanics*  Bank,  17  Id.  635,  and 
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Aote  637;  Wffimfn  Leuee  ▼.  VTymie,  68  Id.  06;  RawU»  r.  Kameiiff^  Id.  289; 
BotUjn  S  Ouniby  r,  Owmmng»^  60  Id.  71  ?#  And  notes  to  tikete  omm,  ooUaoting 
prior  decisions  in  this  series. 

Bx  PoHr  Facto  Laws  Bklati  to  CRma,  ahb  hot  to  PsiTAn  Biohts  ob 
OiTiL  £iMEDiE8:  BoMghoT  V.  Nttmnif  62  Am.  Dee.  6M;  Aostoii  «(  64M6y  y. 
Cmmmngs,  60  Id.  717,  snd  notes  to  these  osses. 

YiSTiD  Right  is  Powse  Onb  has  to  Do  CnrAiv  Aonoira  or  to  possess 
ssrtainthingsacoording  totiieUwsof  theland:  BaUeff  r.  PkUadelpkia  etc  B. 
B.  Co.,  44  Am.  Deo.  608. 

LianLATUBB  MAT  PuBCBiBB  MoDX  ov  AsontTAiimro  Amount  ov  Com- 
raiSATioN  to  be  made  where  private  property  is  taken  tor  a  pnblio  oss,  if  the 
coDsUtntion  is  nlent  on  that  point:  Beekman  ▼.  Saratoffa  etc  B»B.C(Kf22  Am. 
Deo.  679,  and  note  on  "Bminent  Domain,**  686  et  seq.;  Livingeton  y.  Mayer 
etc.  of  New  Tork^  Id.  623,  note  634;  Bx  parte  Martin^  68  Id.  321,  sad  note 
832,  collecting  prior  cases. 

Amoitkt  or  Comfbvbatiom  Which  must  bx  Madb  for  lands  taken  for  a 
poblio  use:  See  Bloodgood  ▼.  Mohawk  A  Hwdmm  B,  B*  Ca,  31  Am.  Dec  313, 
and  extensive  note  thereto  372  et  seq. ;  MoaXe  v.  Mayor  etc,  of  BaUimore,  61 
U.  276,  and  note  282,  collecting  prior  cases. 

ABTICI.BS  OF   StATB  CONSTITUTION  QUARANTEBING  TO  ClTIZEN  BlOHT  Of 

AoQunuNO,  PossBssiNO,  AND  Proteoting  Propertt  necessarily  imply  a  pro- 
hibition upon  the  legislature  from  taking  private  property  for  a  public  use 
without  providing  just  compensation  to  be  first  made  to  the  owner:  Ex  parte 
Marimj  68  Am.  Dec.  321,  and  note  332;  see  also  BaUey  v.  Philadelphia  etc. 
B.  R.  Co.,  44  Id.  693;  Boston  ds  Qunby  v.  Cummmgey  60  Id.  717;  MoaU  v. 
(%  of  Baltimore,  61  Id.  276,  and  note  283. 

Rbsulting  Benxfits  mat  bb  Offskt  against  Value  of  Pbopbbtt  Taken 
FOE  Public  Use  in  the  exercise  of  the  right  of  eminent  domain:  SymoniU  v. 
Cincinnati,  44  Am.  Dec.  629,  and  extended  note  thereto  632  et  seq.,  citing 
the  principal  case;  and  see  also,  on  same  subject,  Livingston  v.  Mayor  etc,  of 
New  Tork  22  Id.  622;  KichoU  v.  Oty  qf  Bridgeport,  60  Id.  636,  and  note  648. 

Thb  pbincipal  0A8B  IS  CITED  in  the  following  cases,  to  the  point  that  the 
eonstitntion  of  Kentucky  secures  to  the  owner  of  land  taken  for  n  public  uss 
just  compensation  for  bis  property  before  he  can  be  deprived  of  it,  and  in 
estimating  the  value  of  the  property  taken  its  value  to  him,  considering  its 
relative  position  to  his  other  land,  and  any  other  circumstances  which  may 
diminish  or  enhance  that  value  can  alone  afford  him  just  compensation  for 
its  loss:  Bobb  v.  MayavUle  etc.  Turnpike  Co,,  3  Mete  (Ky.)  120;  Elizabeihtown 
etc  B.  B.  Co.  V.  lidnCs  Heirs,  8  Bush,  683;  but  in  estimating  damages  beyond 
the  value  of  the  land  taken,  consideration  must  be  had  for  the  benefits  de- 
rived by  the  owner  from  the  taking  of  the  property:  Xoictsrflb  A  KaehviUe 
B.  B.  Co.  T.  Thtnnpeon,  18  B.  Mon.  744. 
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[17  B.  MONBOX,  249.] 

Galamitt  of  One  Pebson,  Produced  without  his  Fault  or  by 
mere  misjadgment  or  indiscretion  in  the  exercise  of  a  right,  causes  an 
injury  to  the  rights  of  another,  the  latter  can  maintain  no  action  except 
for  the  unnecessary  continuance  of  the  injury,  and  is  limited  to  a  reoov 
sty  for  actual  damage  produced  by  that  wrong. 
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Katioator  mat  Moor  his  Vessel  to  Tree  upon  Vacant  Shore  without 
being  deemed  guilty  of  a  wrong,  though  done  for  convenience  only,  end 
not  to  avoid  impending  danger;  and  under  ctrcumetancee  of  danger  inci- 
dent  to  navigation,  he  may  moor  hie  veeael  to  a  private  ehore,  using  euch 
caution  to  avoid  injui7  to  others  as  circumstances  will  allow,  and  being 
responsible  only  for  such  damsge  as  may  arise  to  another  from  his  own 
IKMitive  acts  or  from  want  of  proper  skill  or  care. 

Natioablb  River,  at  Evert  Stage  ov  Water,  is  Free  to  Puruo  ior 
Purposes  of'Navioatiok  and  its  incidents;  and  the  owners  of  land 
along  its  banks  can  acquire  no  right  to  the  use  of  the  river  inconsistent 
with  the  public  right. 

Casualtt  in  Navioatiko  Vessel  not  Bzpeoted,  and  for  Which  No 
Blame  ls  Attributable  to  Partt  or  his  Agent,  is  neither  cause  of 
action  for  damages  nor  ground  for  enhancing  damages  for  sa  entry  on 
another's  land;  and  in  such  case,  damages  can  be  recovered  only  for  sub- 
sequent loss  after  the  obstruction  which  caused  the  accident  might  have 
been  removed  by  the  use  of  ordinary  care. 

Afpxal  from  the  circuit  court  of  JeSenon  county.  The  opiD- 
ion  states  the  case. 

James  Speed,  for  the  appellants. 

The  appellees  were  not  represented  by  counsel. 

By  Court,  Marshall,  C.  J.  This  case  having  formerly  come 
before  the  court  on  an  appeal  from  a  judgment  against  the 
plaintiffs,  on  a  demurrer  to  the  petition,  which  was  adjudged  to 
be  insufficient  by  the  circuit  court,  the  opinion  of  this  court  had 
refereuce  only  to  the  facts  as  presented  in  the  petition.  And 
although  these  facts  rendered  it  necessary  to  discuss  and  decide 
several  questions  applying  to  the  rights  of  riparian  owners  on 
the  one  aide,  and  of  navigators  of  the  stream  on  the  other,  there 
was  no  attempt  to  apply  the  principles  evolved  to  any  other  state 
of  case  than  that  which  was  presented  by  the  petition,  which, 
in  the  opinion  of  this  court,  made  out  a  good  cause  of  action. 

The  facts  thus  presented  were  that  the  plaintiffs,  being  right- 
fully in  possession  of  a  portion  of  the  shore  and  bank  of  the 
Ohio  river,  had  appropriated  their  shore  to  the  uses  of  their 
saw-mill  on  the  top  of  the  bank,  and  for  a  landing,  at  which 
logs  were  received  to  be  taken  to  the  mill  for  sawing,  and  had 
constructed,  from  the  mill  into  the  river,  log-ways,  along  which, 
by  the  aid  of  machinery,  the  logs  were  taken  from  the  water's 
edge  to  the  mill;  and  that  the  defendants  had  landed  two  heavily 
laden  coal-boats  at  the  shore  of  the  plaintiffs  thus  appropriated, 
and  of  which  the  appropriation  and  use  were,  as  the  comi 
assumed,  indicated  by  the  log-ways;  that  the  boats  lay  across 
and  over  the  foot  of  the  log-ways  extending  into  the  river,  and 
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ihns  obstracted  the  use  of  them;  and  that  after  warning  to  the 
defendants  the  boats  weze  still  continued  in  the  same  position, 
until,  by  reason  of  carelessness  and  mismanagement  and  of  the 
want  of  sufficient  crews  to  take  care  of  the  boats,  they  sunk, 
and  thus  continued,  and  in  fact  increased,  the  obstruction  to 
the  use  by  the  plaintifib  of  their  shore  and  log-ways  and  of  their 
mill;  and  that  the  defendants,  though  requested  and  promising 
to  remoTe  the  sunken  boats,  failed  to  do  so  in  reasonable  time, 
or  to  use  proper  diligence  for  that  purpose. 

The  court  decided  that  the  appropriation  and  use  of  the  shore 
by  the  plaintiffs,  as  indicated  by  the  facts,  being,  so  far  as  ap- 
peared, no  impediment  to  the  public  right  of  navigation,  was 
lawful;  that  the  navigator  has  no  right  at  his  pleasure  to  land 
upon  the  adjacent  banks  the  property  of  private  individuals  for 
such  purposes  and  for  such  time  as  he  may  choose,  and  no  right 
wantonly  to  obstruct  the  riparian  owner  in  the  use  of  the  adja- 
cent river  and  bank  for  such  useful  purposes  as  are  not  detri- 
mental to  the  public  right;  and  that  the  defendants  had  no  right 
unnecessarily  to  land  their  boats  at  the  bank  and  landing  of  the 
plaintiffs,  thus  appropriated  by  them,  and  no  right  to  lay  their 
boats  across  the  log-ways  of  the  plaintiffs,  nor  even  at  the  foot  of 
them,  whether  above  or  below  low- water  mark,  so  as  to  obstruct 
the  use  of  them;  and  that  if  their  acts  might  at  first  be  justified 
by  necessiiy  or  excused  by  ignorance,  the  continuation  of  them 
after  warning  was  itself  a  wrong,  injurious  to  the  rights  of  the 
plaintiffs,  and  aggravated  by  being  prolonged  by  the  sinking  of 
the  boats.  The  conclusion  was,  ihat,  upon  the  face  of  the 
petition,  these  injuries  being  without  excuse,  and  having  pro- 
duced damage  to  the  plaintiffs,  constituted  a  cause  of  action  and 
ground  of  recovery:  See  Thurman  v.  Afarrison,  14  B.  Mon.  867. 

It  will  be  seen  that  in  the  former  opinion  the  court  did  not 
undertake  to  define  affirmatively  the  rights  which  the  navigator 
has  with  reference  to  the  banks  of  a  public  navigable  river,  but 
rather  to  define,  with  reference  to  the  facts  of  this  case,  the  rights 
of  the  riparian  owner,  and  to  notice  the  acts  of  the  navigator 
inconsistent  with  those  rights,  and  which,  being  without  excuse 
and  productive  of  actual  loss  or  damage,  constituted  a  cause  of 
action.  It  is  implied,  however,  that  necessity  might  justify  or 
ignorance  excuse  the  landing  of  the  boats  at  the  plaintiffs'  shore, 
and  the  laying  of  them  across  his  log-ways.  And  it  must  be 
understood  that  although  the  continuation  of  these  acts  after 
vraming  could  not  be  excused  on  the  ground  of  ignorance,  it 
might  be  justified  on  the  ground  of  necessity.    It  is  to  be 
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observed,  too,  ihat  the  Etmldng  of  tbe  boat,  though  attributed 
in  the  petition  to  the  fault  and  mismanagement  of  the  defendants^ 
and  charged  to  have  inoreaaed  as  well  as  prolonged  the  obstnio- 
lion,  is  spoken  of  merely  as  aggravating  the  wrong  of  not 
removing  them  after  warning.  The  effeet  of  failing  to  remove 
the  sunken  boats  with  reasonable  dispatoh  is  not  particularly 
noticed.  But  even  if  the  defendants  were  innocent  of  fault  up 
to  the  time  of  the  sinking  of  their  boats,  it  was  their  duty,  if 
they  knew  that  they  obstructed  the  plaintiffs  in  the  use  of  their 
log-ways  and  landing,  either  to  abandon  the  boats  and  their 
cargoes  as  soon  as  it  was  in  their  power  to  make  the  election, 
giving  notice  to  the  plaintiffs,  or  to  remove  the  obstruction  with 
reasonable  diligence  and  dispatch;  being  responsible  in  the  last 
case  for  nothing  more  than  for  the  actual  loss  accruing  to  the 
plaintiffs  by  the  continuance  of  the  obstruction  beyond  the 
period  reasonably  necessary  for  its  removal  in  the  manner 
ordinarily  used  in  such  cases,  and  by  means  within  the  power  of 
the  defendants.  The  petitipn  states  a  failure  in  this  respect, 
and  a  consequent  loss  or  damage  to  the  plaintiffs,  which,  eren 
if  the  defendants  were  chargeable  with  no  previous  fault,  would 
render  them  liable  to  an  action. 

But  where  the  calamity  of  one  person,  produced  without  his 
fault,  causes  an  injury  to  the  rights  of  another,  the  latter  can 
maintain  no  action  except  for  the  unnecessaiy  continuance  of 
the  injury  by  the  wrongful  act  or  neglect  of  the  former.  And 
even  where  the  calamity  which  produces  the  injury  is  caused  by 
mere  misjudgment  or  indiscretion  in  the  exercise  of  a  right,  the 
action  should  be  regarded  as  one  strictijuris^  founded  on  actual 
wrong,  and  limited  to  a  recovery  for  actual  damage  produced 
by  that  wrong.  It  would  seem  unreasonable  to  deny  that  the- 
exigencies  of  navigation  may  be  such  as  to  justify,  to  a  certain 
extent,  such  use  of  the  banks  of  a  public  navigable  river,  though 
they  be  private'  property,  as  would,  under  ordinary  circum- 
stances, be  a  trespass  on  the  close  of  the  owner.  But  it  is  diffi* 
cult  to  state  in  precise  terms  tbe  nature  of  tbe  exigencies  which 
may  constitute  this  justification,  or  the  extent  to  which  the 
rights  of  individual  property  may  be  overborne  by  them.  Ne- 
cessity, which  is  at  once  a  sufficient  cause  and  a  proper  limit  of 
the  justification,  though  in  the  strictest  sense  it  admits  of  no 
alternative  but  that  which  is  absolutely  essential  to  (he  end  in 
view,  and  without  which  it  could  not  exist  or  be  obtained,  is  a 
word  which,  in  its  ordinary  use,  admits  of  far  greater  latitude, 
embracing,  according  to  the  circumstances  of  the  case,  various 
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degrees  of  urgency,  and  even  of  conyenience.  And  in  deter- 
mining whether  an  act  which,  abBtractlj  considered,  would  be 
an  inTasion  of  the  legal  rights  of  another  is  or  is  not  justified 
hy  any  existing  necessity,  not  only  the  circumstances  under 
which  it  is  done  and  by  which  it  is  induced,  but  also  the  nature 
and  extent  of  the  injury  or  damage  involyed  in  and  following 
from  it,  as  well  as  the  care,  or  want  of  care,  with  which  it  is 
done,  must  be  taken  into  view. 

Where  the  injury  is  slight,  and  merely  ideal  or  legal,  un- 
accompanied by  actual  damage,  as  the  mere  entry  upon  the 
dose  of  another,  a  slight  necessity,  amounting  only  to  conven- 
ience, being  sufficient  to  repel  any  inference  of  wanton  or  will- 
ful injury,  if  it  be  not  a  justification  in  law,  is  at  least  an  excuse, 
which,  upon  common  principles  of  humaniiy  and  comity,  gives 
immunity  to  that  which  in  contemplation  of  law  may  be  a 
wrong.  The  traveler,  whether  on  foot  or  on  horseback,  or  in  a 
carriage,  who  finds  the  public  highway  impassable,  is  justified  by 
necessity  in  passing  through  the  inclosed  grounds  of  the  neigh- 
boring proprietor. 

But  the  same  condition  of  the  road  which  might  justify  or 
excuse  the  foot-passenger  in  thus  using  or  passing  upon  the  soil 
of  another  might  neither  justify  nor  excuse  such  an  invasion  of 
private  property  by  persons  traveling  with  horses  and  carriages. 
A  navigator  who  makes  fast  his  boat  to  a  tree  upon  a  woodland 
shore  can  hardly  be  deemed  guilty  of  a  wrong,  though  it  be 
done  for  some  purpose  of  convenience  only,  and  not  to  avoid 
impending  danger.  And  certainly  he  has  a  right,  in  cireum- 
fltances  of  difficulty  and  danger  incident  to  the  navigation  in 
which  he  is  engaged,  to  provide  for  the  safety  of  his  vessel  by 
mooring  it  at  any  vacant  part  of  the  shore,  using  as  much  cau- 
tion to  avoid  injury  to  othere  as  circumstances  will  allow,  and 
being  responsible  for  any  actual  damage  which  may  arise  to  an- 
other from  his  own  positive  acts,  or  from  his  want  of  proper 
skill  or  care.  We  are  to  be  understood  as  using  the  word  "  jus- 
tification'' or  '^  excuse''  in  a  sense  which  does  not  affect  this 
responsibility.  And  although,  in  the  exercise  of  this  right, 
f onnded  in  necessity,  the  navigator  may  have  fastened  his  vessel 
to  a  priyate  shore,  and  laid  her  upon  a  part  of  the  river  com- 
monly used  by  the  riparian  proprietor,  yet,  if  in  this  use  of  the 
shore,  which  is  private  property,  and  of  the  river,  of  which  he 
has  the  right  to  use  for  the  purposes  and  incidents  of  naviga- 
tion every  part  not  in  the  actual  occupation  and  use  of  some 
one  else,  he  has-done  nothing  more  than  was  reasonably  neces* 
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Baxy  for  {he  safety  of  his  Tessel,  and  has  conunitted  no  actual 
present  damage  to  the  property  of  the  riparian  proprietor,  and 
has  not  interfered  with  his  actual  use  and  enjoyment  of  it,  nor 
interrupted  his  current  actual  use,  at  the  time,  of  the  adjacent 
portion  of  the  river  ordinarily  occupied  for  his  own  purposes, 
the  navigator  is  thus  far  innocent  of  blame,  and  so  long  as  the 
position  of  his  boat,  assumed  from  necessity,  is  retained  under 
a  similar  necessity,  he  continues  to  be  equally  blameless,  unless 
upon  being  apprised  that  the  boat,  in  the  position  which  he  has 
placed  it,  actually  prevents  or  obstructs  the  appropriate  use  of 
the  shore  and  adjacent  river  by  the  riparian  owner,  or  that  its 
continuance  in  that  ^position  will  do  so,  he  wrongfully  neglects 
to  remove  it  when  he  could  do  it  by  ordinary  exertion  and  with* 
out  unreasonably  exposing  the  vessel  to  increased  danger. 

The  justice  of  these  principles,  in  the  terms  in  which. they 
have  been  stated,  would  probably  not  be  denied.  But  it  is  ap- 
parent from  the  examples  which  have  been  given  that  these  terms 
are  too  indefinite  to  form  a  precise  rule,  and  that  in  the  applica- 
tion of  the  principles  to  particular  cases  much  must  be  left  to  the 
discretion  of  those  who  are  to  decide.  That  discretion  cannot  be 
justly  exercised  but  upon  a  calm  consideration  of  all  the  facts, 
with  a  view  to  the  question  whether  the  acts  or  conduct  of  the 
navigator  of  which  complaint  is  made  were  justified  by  an  exist- 
ing necessity,  and  whether  he  has  used  such  caution  and  such 
exertion  to  avoid  injury  to  others,  as  under  the  circumstances 
a  due  regard  to  their  rights  and  interest  required.  And  these 
questions  resolve  themselves  practically  into  the  inquiry, 
whether  he  has  done  what  other  navigators  engaged  in  similar 
business  and  x>ossessing  competent  experience  and  ordinary  skill 
and  discretion  would  or  might  have  done,  or  would  deem  proper 
to  be  done,  in  the  same  circumstances.  This  criterion,  sub- 
ject to  the  judgment  and  discretion  of  those  who  are  to  decide 
the  question  of  resx>onsibiliiy,  is  the  nearest  and  most  precise 
test  which  we  can  suggest  for  determining,  not  whether  the 
navigator  is  to  be  held  responsible  for  actual  damage  done  to 
riparian  property,  caused  either  necessarily  or  by  negligence  in 
the  effort  to  save  his  vessel,  but  whether  he  is  to  be  regarded  as 
a  mere  wrong-doer,  who,  having  invaded  the  property  of  others 
without  excuse,  is  responsible  for  all  the  consequences  of  his 
wrong,  though  caused  or  enhanced  by  superhuman  agency  act- 
ing upon  his  boat  in  the  situation  in  which  he  improperly  placed 
it,  or  whether,  having  acted  with  reasonable  discretion,  skill,  and 
dilii^ence  in  placing  his  boat  in  that  position,  and  in  continuing 
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her  there  untQ  by  inevitable  casualty  she  was  Biink»  he  is  to  be 
held  no  further  liable  for  all  that  occurred  before  the  sinking  of 
the  boat  than  if,  instead  of  being  sunk,  it  had  then  been  moved  on 
is  the  prosecution  of  its  voyage,  and  to  b&liable  afterwards  only 
for  the  actual  damage  caused  by  the  sunken  boat  after  the  wreck 
and  cargo  might,  by  the  use  of  ordinary  diligence,  have  been  so 
removed  as  to  cause  no  damage. 

The  statements  of  the  petition,  if  true,  would  show  that  the 
sinking  of  the  boats  in  this  case  was  attributable  to  the  neglect, 
mismanagement,  and  insufficiency  of  the  crews,  and  therefore  it 
was  regarded  in  the  former  opinion  as  an  aggravation  of  the 
wrong  assumed  upon  the  statements  of  the  petition  to  have  been 
previously  conmiitted.  But  the  answer  denies,  and  the  evidence 
disproves^  the  statements  of  the  petition  on  this  subject;  and 
upon  the  casd  as  now  presented,  the  conclusion  is  authorized  that 
such  xeasonable  precautions  and  exertions  as  the  circumstances 
seemed  to  require  were  in  fact  used  to  prevent  the  catastrophe. 
Whether  this  was  in  fact  done  was  a  question  to  be  decided  by 
the  jury,  vnth  such  aid  from  the  opinions  of  men  experienced 
in  the  management  of  boats  of  this  sort  under  similar  circum- 
stances as  the  evidence  before  them  might  furnish.  And  the 
question  being  one  on  which  the  extent  of  the  subsequent  duty 
and  liabilitj  of  the  defendants  might  depend,  it  should  have  been 
placed  distinctly  before  the  jury,  with  the  advice  (which  in  prin- 
ciple is  applicable  generally  to  the  acts  and  course  of  the  defend- 
ants) that  even  if  the  boats  might  possibly  have  been  saved  from 
sinking^  by  the  use  of  other  means  than  those  which  were  adopted, 
yet  if  the  precautions  and  exertions  actually  used  were  such  as 
might  reasonably  be  deemed  sufficient,  and  were  deemed  to  be 
so  by  the  persons  having  charge  of  the  boats,  their  being  sunk 
notwithstanding  the  use  of  such  means  is  to  be  attributed  to 
inevitable  casualty,  and  not  to  the  fault  of  the  navigators. 

Assuming  that  this  casualty  was  not  caused  by  the  neglect  or 
fault  of  the  defendants,  then,  unless  by  their  previous  conduct 
they  bad  made  themselves  liable  for  all  consequences  which 
might  ensue  from  the  position  in  which  they  had  placed  their 
boats  in  reference  to  the  property  of  the  plaintiffs,  they  were 
only  bound  to  use  ordinary  diligence  in  removing  the  obstruc- 
tion to  the  rights  of  the  plaintiffs  caused  by  the  sunken  boats, 
and  were  only  liable  under  that  responsibility  for  the  loss  or 
damage  caused  by  the  continuance  of  the  obstruction  after  it 
might  have  been  so  removed.  It  remains,  then,  to  inquire 
whether  they  had  by  their  previous  conduct  made  themselYes 
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liable  to  a  greater  extent  than  this  for  the  consequenoes  of 
the  disaster;  or  rather,  to  consider  with  reference  to  the  facts 
the  principles  to  be  applied  in  the  determination  of  this  qaea- 
tion. 

The  boats  had  been  brought  from  a  coal  region  above,  and 
were  destined  for  a  market  below  the  falls  of  the  Ohio,  which 
were  to'  be  passed  by  means  of  the  liouisrille  canal.  They  were 
in  charge  of  a  pilot  of  twenty  years'  experience  in  the  manage- 
ment of  coal  and  flat  boats.  Arriving  in  the  night  near  the 
head  of  the  canal,  they  were  landed  at  Porter's  landing,  just 
below  the  leasehold  property  of  the-  plaintiffs.  On  the  next 
day  the  canal,  being  occupied  by  steamboats,  and  the  wind 
being  too  high  for  these  flat-boats  to  proceed  on  their  voyage, 
they  were  not  moved  from  Porter's  landing,  where  they  re- 
mained for  two  or  three  days  in  consequence  of  the  continued 
high  wind,  which  still  prevented  their  proceeding  on.  their 
voyage.  On  the  third  day  it  had  turned  very  cold,  and  ioe 
began  to  be  formed  in  the  river,  and  the  mana^;er  of  these  boats, 
considering  them  to  be  in  an  unsafe  position  in  consequence  of 
their  sides  being  exposed  to  the  current  by  reason  of  the  posi* 
tion  of  other  boats  at  the  same  landing,  determined,  for  reasons 
which  he  states,  to  move  them  a  short  distance  up  instead  of 
down  the  stream;  which  was  done  by  cordeling.  He  says  his 
intention  was  to  have  moved  them  above  the  log-way,  and  per- 
haps the  ground,  of  the  plaintiffs,  but  he  was  prevented  by  ioe 
and  sunken  logs  from  doing  so;  and  he  fastened  them  to  the 
plaintiffs'  shore  by  lines,  the  boats  being  in  the  river  partly  over 
or  at  the  foot  of  ihe  log-way.  In  this  situation  they  seemed  to 
have  been  detained  by  the  ice  until  it  broke  up,  when  notwith- 
standing the  effort  by  means  of  spars  to  keep  the  bows  up 
stream  to  meet  the  current  and  the  ice,  the  spars  were  broken, 
the  bows  forced  in  towards  the  shore,  and  the  sides  yielding  to 
the  force  of  the  ice  and  current,  the  boats  inunediately  sunk. 

The  assistant  manager  and  conductor  of  the  boats,  also  an 
experienced  navigator,  make  substantially  the  same  statements 
of  facts  and  opinions,  and  there  is  no  contradiction,  except  that 
some  witnesses  are  of  opinion  that  when  the  boats  were  moved 
up  to  the  shore  of  the  plaintiffs  they  might  have  been  taken  to  a 
place  of  equal  safety  without  interfering  with  the  rights  of  the 
plaintiffs.  But  they  show  that  it  would  have  been  extremely 
diffictdt,  if  not  impossible,  to  find  a  place  of  real  safety.  If  we 
are  to  judge  from  the  event,  the  boats  might  as  well  have  re- 
mained at  Porter's  landing,  where  they  could  not  have  met 
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a  worse  fate  ihan  that  which  actually  befell  them.  And  we 
eappose  if  they  had  been  sunk  there  they  wonid  not  haye  in- 
terfered with  the  log-way  of  plaintiffs.  Bat  this  is  not  the 
proper  test  of  the  duties  or  liabilities  of  the  defendants,  whose 
agents,  if  they  haTe'  even  judged  erroneonsly  as  to  what  was 
most  expedient,  do  not  appear  to  have  acted  with  any  other  view 
than  that  of  preserving  their  boats,  nor  onder  any  other  motive 
than  that  of  avoiding  danger.  They  were  not  looking  oat  for  a 
place  in  which  their  boats  nught.be  sunk  with  the  least  possible 
injury  to  others,  but  for  a  place  in  which  they  might,  and,  as 
was  hoped,  would  with  reasonable  care,  be  eafe  from  the  ex- 
pected danger.  And  the  question  is  not  whether  they  acted 
under  an  imperious  necessily,  nor  whether,  under  ditmmstanoes 
admitting  a  choice  of  alternatives,  they  adopted  that  which, 
in  view  of  all  the  facts,  may  now  be  considered  as  the  wisest; 
but  whether,  under  the  existing  circumstances,  the  tying  of  the 
boats  to  the  private  shore  or  landing  of  the  plaintiffs,  where 
they  lay  on  the  water  over  or  at  the  foot  of  the  log-way,  was  at 
most  anything  more  than  a  violation  of  the  close  of  the  plain- 
tiffs under  a  necessity,  which,  if  it  did  not  justify  or  excuse,  at 
least  so  far  mitigated  the  wrong  as  to  exempt  the  defendante 
from  liability  for  consequential  damage  not  arising  directly 
from  this  act  nor  from  any  further  act  or  neglect  of  themselves 
or  their  agente. 

The  plaintiffs  have  no  light  to  question  the  propriety  of  mov* 
ing  the  boate  up  instead  of  down  the  river  from  Porter's  land* 
ing,  unless  they  show  that  it  was  done  with  a  view  to  injare 
them.  If,  as  the  manager  of  the  boate  says,  their  removal  to  a 
place  above  the  log-way  was  impeded  and  prevented  by  sunken 
logs,  belonging  presumably  to  the  plaintiffs,  they  have  little 
right  to  complain  that  the  boate  were  stopped  at  a  point  beyond 
which  their  progress  was  prevented  by  obstructions  which  the 
p]ainti£Es  themselves  had  placed  in  the  river.  And  if,  there  be- 
ing no  such  obstructions,  the  position  of  the  boate  was  chosen 
with  a  view  to  convenience  and  safety,  under  circumstances  ren- 
dering it  necessaxy  that  they  should  be  fastened  to  the  shore,  of 
which  there  seems  to  be  no  doubt,  there  is  no  proof  that  the 
plaintiffs  were  actually  using  their  log-way  at  the  time,  or  that 
they  were  prevented  from  or  obstructed  in  any  intended  or 
practicable  use  of  them  at  any  time  before  the  sinking  of  the 
boate.  The  stete  of  the  weather  and  of  the  river  authorizes  the 
mference  that  if  the  boate  had  not  been  there  the  plaintifib 
would  not,  and  could  not,  have  used  it,  from  the  time  when  the 
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boats  wove  plaoed  there  until  they  were  Bonk  hy  the  ice;  and 
that  even  then  they  caused  no  obstruction  to  the  use  of  the 
log-way  until  the  river  had  fallen  so  that  logs  could  not  be 
floated  over  the  boats. 

If  this' be  sOy  the  position  of  the  boats  until  they  sunk  caused 
no  actual  or  immediate  damage  or  loss  to  the  plaintiffs,  was  no 
encroachment  upon  their  soil,  nor  any  invasion  of  their  rights, 
and  cannot  in  itself  be  deemed  a  wrong  to  them  which  "^ould 
make  the  defendants  liable  for  the  damage  caused  by  the  sink- 
ing of  the  boats.  And  this  is  true  whether  they  sank  above  or 
below  low-water  mark.  For  although  the  soil  between  high 
and  low  water  mark  may  have  been  the  close  of  the  plaintifb, 
the  river  itself,  at  every  stage  of  water,  was  free  to  the  public 
for  navigation  and  its  incidents,  and  every  part  not  actually  oc- 
cupied at  the  time  was  for  these  puiposes  oi)en  to  the  occupa- 
tion of  any  individual.  The  plaintiffs  themselves,  although 
they  were  entitled  to  the  exclusive  use  of  their  log-way,  and 
although  they  may  have  endeavored  to  secure  to  themselves 
the  exclusive  use  of  the  adjacent  river,  could  acquire  no 
right  to  use  the  river  inconsistent  with  the  public  right,  and 
could  appropriate  it  to  their  own  exclusive  pTirposes  only  by 
actual  use,  and  no  longer  than  that  use  should  continue.  But 
as  their  use  of  the  river  for  the  purpose  of  supplying  logs  for 
their  mill  is  not  necessarily  inconsistent  with  the  common  right, 
and  may  be  regarded  as  a  part  of  it,  the  obstruction  of  that  use, 
except  in  the  exercise  of  the  common  right  of  navigation  and 
its  incidents,  would  be  an  injury  to  tliem  for  which  they  might 
have  an  action.  No  part  of  the  river  belonged  to  them  except 
while  they  were  actually  using  it,  and  the  occupation  of  any 
part  of  it,  however  near  to  their  log-way,  and  though  its  actual 
use  might  be  thereby  obstructed,  with  consequent  loss  or  dam- 
age, would  be  no  injury  to  them  if  it  occurred  in  the  lawful  ex- 
ercise of  the  common  right  or  its  incidents.  And  if  it  occurred 
otherwise,  and  even  wantonly,  it  would  be  no  injury  unless  it 
interrupted  the  actual  or  intended  and  otherwise  practicable 
use  of  the  log-way  or  the  adjacent  river.  In  the  first  case,  there 
would  be  damage  without  injury;  in  the  last  case,  there  would 
be  no  injury,  because  there  would  be  no  damage. 

So  long,  therefore,  as  the  boats  were  afloat  in  the  river,  and 
until  after  they  were  sunk,  their  position  in  the  river,  though 
directly  over  or  at  the  foot  of  the  log-way,  was  not  an  injury 
or  wrong  to  the  plaintiffs;  and  if  they  might  have  maintained 
an  action  for  entering  upon  their  shore  and  tying  a  cable  thei6t 
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ihey  could  baye  recoTered  nothing  on  account  of  the  position  of 
the  boats.  Being  placed  there  for  safety,  with  no  anticipation 
of  their  sinking  there,  the  possibility  of  that  event,  and  of  con- 
sequent injuiy  which  might  or  not  have  followed  from  it,  never 
could  have  been  either  a  cause  of  action,  or  a  ground  for  en- 
hancing the  damages,  if  any,  recoverable  for  the  entry  on  the 
plaintiffs'  land.  The  fact  that  by  a  casualty  not  expected,  and 
for  which  no  blame  is  attributable  to  the  defendants  or  their 
agents,  the  boats  were  afterwards  sunk,  causing  ultimate  incon- 
venience and  damage  to  the  plaintiflEs,  cannot  have  a  retroactive 
operation  either  to  make  the  previous  position  of  the  boats  an 
injury  to  the  rights  of  the  plaintiffs,  or  to  enhance  the  injury, 
if  it  be  one,  of  having  entered  upon  the  plaintiffis'  close  and 
used  it  for  making  and  keeping  the  boats  fast  to  the  shore. 
This  injury  to  the  close  being  in  itself  but  trivial,  amounting  at 
most  to  a  violation  of  legal  right,  attended  neither  with  actual 
damage  to  the  close,  nor  any  circumstance  of  aggravation,  it 
may  be  excused  by  a  slight  necessity  arising  in  the  legitimate 
course  of  navigation.  And  as  it  should  not  be  enhanced  hy  the 
retroactive  operation  of  the  damage  caused  by  the  subsequent 
calamity,  so  neither  should  it  have  a  prospective  operation  to 
change  the  calamity  itself  into  a  wrong.  If  the  boats  had  not 
been  sunk  by  the  ice,  but  had  proceeded  on  their  voyage  when 
the  river  became  clear,  the  plaintiffs  would  have  sustained  no 
actual  damage  from  the  occupation  of  the  river  in  front  of  their 
log-way  while  it  could  not  have  been  used  on  account  of  the 
cold  weather  and  ice,  and  but  little  even  if  it  might  have  been 
used  for  a  day  or  two  notwithstanding  these  causes;  and  no 
damage  was  in  fact  done  to  the  close  itself  by  fastening  the 
boats  to  it  and  keeping  them  there.  And  comparing,  upon  the 
facts  now  appearing,  the  nature  of  the  injury  and  its  probable 
consequences  at  the  time  with  the  circumstances  under  which 
the  managers  of  the  boats  sought  this  place  of  refuge  for  them, 
and  fastened  them  to  the  shore,  we  think  the  acts  are  fairly  at- 
tributable to  the  exigencies  of  navigation,  which  though  they 
may  not  exempt  the  defendants  from  making  compensation  for 
their  use  of  another's  property,  and  for  any  actual  damage 
caused  thereby,  excuses  them  from  all  further  responsibility. 

The  defendants  do  not  deny  that  they  knew  of  the  existence 
of  the  plaintiffs'  log-way,  and  understood  the  purpose  for  which 
it  was  intended  and  the  use  to  be  made  of  the  adjacent  river, 
but  they  deny  that  they  were  warned  to  remove  their  boats  from 
the  position  in  which  they  had  been  placed.    And  although  it 
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18  proved  by  one  of  the  laborers  of  the  plaintiffB  that  he,  act- 
ing under  tiieir  general  direction  to  keep  off  boats  from  the 
front  of  their  landing  and  log-way,  warned  some  of  the  hands 
on  these  boats  to  remove  them  soon  after  he  first  saw  them»  he 
also  states  that  they  denied  his  authority  to  require  such  re- 
moval; and  it  does  not  appear  that  the  managers  or  commanders 
of  the  boats  ever  knew  of  this  requirement,  or  that  it  was  ever 
repeated  to  them,  or  even  to  the  ordinary  hands.  And  as  the 
warning  seems  to  have  referred  only  to  the  situation  of  the 
boats  with  respect  to  the  log-way,  the  inference  is  that  it  was 
made  in  the  assertion  of  a  right  to  the  adjacent  river  which  did 
not  exist  except  while  it  was  in  use.  And  the  failure  to  repeat 
the  requirement  in  a  more  formal  manner  to  the  managers 
of  the  boats,  which  retained  their  position  for  several  weeks 
before  they  sunk,  tends  not  only  to  confirm  the  inference  that 
they  did  not  during  that  period  obstruct  the  actual  use  of  the 
log-way  nor  produce  any  real  inconvenience  or  damage,  but 
also  to  prove  that  the  plaintiffs,  aware  of  the  necessity  which 
had  brought  them  into  that  situation,  acquiesced  in  it,  and 
would  have  made  no  complaint  if,  instead  of  being  sunk,  they 
had  gone  away  when  the  ice  broke  up,  and  as  soon  as  their  log- 
way  might  have  been  used. 

If,  as  we  have  assumed,  the  position  of  the  boats  caused  no 
actual  damage  to  the  plaintiffs  before  they  were  sunk,  or  was 
such  as  the  exigencies  of  the  case  justified  or  excused,  the  plain- 
tiffs were  entitled  to  recover  nothing  for  the  technical  breach  of 
their  close;  nothing  for  the  use  of  their  landing,  except  such 
wharfage  as  they  may  have  had  a  right  to  charge;  nothing  for 
the  position  of  the  boats  in  front  of  their  log-way,  unless  they 
obstructed,  without  reasonable  necessity,  the  actual  use  which 
would  otherwise  have  been  made  of  it;  and  if  there  was  no  un- 
justifiable or  unnecessary  obstruction  to  such  use  before  the 
boats  were  sunk,  and  if  ihe  sinking  was  not  attributable  to  the 
fault  of  the  defendants,  the  plaintiffs  had  no  right  to  recover  for 
any  subsequent  loss,  or  damage  occasioned  thereby,  except  for 
the  actual  obstruction  to  the  use  of  their  log-way,  and  the  con- 
sequent loss  or  damage  to  themselves  after  the  obstruction 
might  have  been  removed  by  the  use  of  ordinary  diligence.  It 
is,  indeed,  contended  that  the  plaintiffs  ought  not  to  recover 
for  any  loss  to  themselves  occasioned  by  the  calamity  sustained 
by  the  defendants  without  fault  on  their  part,  and  that  if  they 
suffered  inconvenience  from  the  sunken  boats  they  might  and 
should  have  removed  them.    But  the  principles  just  Isdd  down 
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do  exempt  the  defendants  from  liabiliiy  for  the  damage  to  the 
plaintiffa  necessarily  consequent  npon  the  calamity  of  the  de- 
fendantSy  who  are  only  made  responsible  for  improper  delay  in 
removing  the  obetmction,  which  for  their  own  benefit  they  un- 
dertook to  remove.  And  although  the  plaintiffs  might  have  re- 
mored  it  thennelyeSy  for  and  at  the  charge  of  the  defendants, 
or  might  have  aided  them  in  doing  it,  they  were  not  bound  to 
assume  a  burden  which  the  defendants  undertook  for  them- 
selves;  and  their  failure  to  co-operate,  though  it  may  tend  to  show 
that  they  were  suffering  no  intolerable  grievance  from  the  ob- 
structiony  does  not  impair  their  right  to  recover  for  the  loss 
actually  sustained  by  reason  of  the  negligence  of  the  defendants 
in  performing  the  duty  which  they  had  undertaken. 

The  instructions  given  to  the  juiy,  though  based  substantially 
upon  the  principles  of  the  former  opinion,  seem  not  to  have 
made  the  discriminations  which,  according  to  the  principles  of 
this  opinion,  the  circumstances  detailed  in  evidence  required, 
and  upon  which  the  right  and  extent  of  the  recovery  should 
have  been  made  to  depend.  The  verdict  rendered  under  these 
instructions  is,  therefore,  not  to  be  relied  on  as  doing  justice 
between  the  parties,  and  a  new  trial  should  have  been  awarded. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  the  principles  of  this  and  the 
former  opinion.  

RBSPOKSiBiLiTr  fOB  Ihjubibb  Ooqasionsd  bt  AoammT!  Sea  note  to 

Fmeol  ▼.  SUnektmr,  29  Am.  Dea  149;  and  no  aotiai  Um  for  injory  ooouiring 

in  proeecntion  of  a  lawful  act,  where  it  resulta  from  an  inevitable  accident,. 

without  any  bbune  or  default  on  defendant's  part:  Miller  ▼.  Martin,  57  Id., 

-242;  to  same  effect,  see  WiUianu  v.  Michigan  Central  R,  B.  Co.,  b5  Id.  69. 

BlOBT  TO  USS  OF  NaVIOABLB  StSSAM  18  IN  PlOFUl  sQcoceding  to  th* 
rights  of  the  crown:  AUomeif  Otneral  v.  Siepetu,  22  Am.  Dea  626;  and  tho 
right  to  navigation  in  a  navigable  river  is  superior  to  all  other  rights:  Xoii- 
timg  V.  Smith,  21  Id.  89,  and  note  101;  Moor  ▼.  Veaaie,  62  Id.  666^  and  noU 
0691  ooUeeting  prior  eases;  Moore  v.  Sanbone,  69  Id.  209,  note  229. 
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Gafixal  or  GoKPOBATioN  Consists  in  Amount  Paid  fob  Stook 
therein  by  the  shareholders,  any  money  advanced  by  them  beyond  what 
Is  dne  on  their  stock  becomes  a  debt  against  the  corporation. 
Ahabxholdsbs  have  as  Much  Right  to  Gontbaot  with  Cokfobatioi 
as  if  they  were  strangers. 
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Bharkholdeb  Who  is  Cbeditob  or  Gobpobation  may  be  preferred  id 
an  assignment  made  by  it,  and  no  inference  of  a  fraudulent  intent  can 
be  deduced  therefrom. 

DiYiDENDS  Dbolabed  frok  Pbojits  on  premiums  on  unexpired  risks  are 
subject  to  reclamation  by  the  corporation. 

Dud  of  Assionmkkt  Tbansfebbiko  "All  Pbofebtt  ov  Evzbt  Db- 
8CBIFTI0N,  Rbal,  PERSONAL,  MiXED,  OR  Choses  IN  AcnoN,  in  whose- 
Boever  hands  the  same  may  be  found,"  is  sufficient  to  pass  redaimable 
dividends,  and  rests  them  in  the  trustee  for  the  benefit  of  the  eesiuia  qu$ 
truBC^ 

EXFBBSS   AND    CoMTINCriNO    TbUSTS    ABB    WITHIN   EXOLUBITB  JUBISDIOHON 

of  courts  of  equity,  and  are  not  afiSscted  by  the  statute  of  limitations. 

Implied  Trusts  abb  Goonizable  in  Godbts  of  Law,  and  are  not  ex- 
empted from  the  operation  of  the  statute  of  limitations. 

Whbbx  Right  of  Action  is  in  Gobforation,  and  th6  statute  of  limita- 
tions is  a  complete  bar  against  it,  the  bar  is  also  complete  against  the 
creditors  of  the  corporation. 

Willful  Ignorance,  ob  That  Which  Results  fbom  Neglioencb  and 
want  of  that  degree  of  vigilance  which  the  law  requires,  will  not  prevent 
the  operation  of  the  statute  of  limitations 

Whebe  Pabtt  has  Adequate  Remedy  at  Law,  oonrts  of  equity  will 
not  entertain  jurisdiction. 

Whebe  there  is  Remedy  Both  at  Law  and  in  Equity,  Statutb  off 
Limitations  Applies  Equally  to  Both. 

Beneficiaries  undeb  Trust  Deed  may  Maintain  Action  fob  Envobce- 
MENT  OF  Trust  and  the  recovery  of  that  portion  of  the  trust  funds  to 
which  they  may  be  entitled. 

Appeal  from  the  circuit  court  of  Fayette  county.  The  opin« 
ion  states  the  case. 

W,  A.  Dudley,  Charge  Robertson,  and  M.  C.  Johnson^  for  the 
appellants. 

H,  C.  Pindell,  for  the  appellees. 

By  Court,  Sdcpson,  J.  On  the  first  of  NoYember,  1851,  the 
Lexington  Fire,  Life,  and  Marine  Insurance  Company  made  an 
assignment  of  the  whole  of  its  effects  to  B.  A.  Buckner,  in  trust, 
to  pay  off  the  debts  of  the  company  according  to  the  order 
therein  specified. 

In  the  spring  of  1849,  and  previous  to  that  time,  the  company 
had  declared  several  semi-annual  dividends  of  what  was  deemed  by 
the  board  of  directors  to  be  its  profits,  some  of  which  dividends 
were  credited  upon  the  notes  which  had  been  executed  by  the 
stockholders  for  the  payment  of  their  stock  subscriptions. 

This  action  v^as  brought  by  Page  &  Richardson,  who  claim 
to  be  the  creditors  of  the  company,  for  advances  made  by  them 
in  the  payment  of  losses,  and  for  their  commissions  in  acting  as 
Uie  agents  of  the  company. 


Jan.  1856.]    Lexington  Life  etc.  Ins.  Co.  v.  Page.         167 

The  plaintiffs,  in  their  petition,  presented  their  claim  to  relief 
in  a  double  aspect.  They  attempted  to  impeach  the  Talidxiy  of 
the  assignment  to  Bnckner  on  the  ground  of  fraud;  but  if  the 
deed  be  valid,  they  prayed  that  they  might  have  the  benefit  of 
its  provisions  so  far  as  they  would  operate  in  their  favor.  They 
also  charged  that  the  dividends  which  had  been  declared  by  the 
company  were  illegal,  having  been  made  when  in  fact  there  were 
no  profits  to  divide;  and  prayed  that  the  stockholders  might  be 
compelled  to  refund  enough  thereof  to  pay  their  demand,  unless 
the  right  to  reclaim  them  had  passed  to  the  trustee;  in  which 
event,  they  prayed  that  he  might  be  required  to  collect  them  and 
account  for  them  as  part  of  the  assets  of  the  trust.  The  insur- 
ance company,  Buckner,  the  assignee,  and  the  indhridual  direc- 
tors and  stockholders  who  declared  and  received  the  dividends, 
were  all  made  defendants  to  the  petition. 

By  an  amended  petition,  the  plaintiffs  alleged  that  they  had 
not  discovered  the  illegalily  of  the  dividends  until  within  five 
years  next  preceding  the  commencement  of  the  action.  The 
defendants  filed  separate  demurrers.  The  president,  directors, 
and  trustee  also  answered  and  denied  that  the  deed  of  trust  was 
fraudulent.  The  trustee  insisted  that  the  right  to  reclaim  these 
dividends  passed  to  him  by  force  of  the  assignment.  The  stock- 
holders denied  the  illegality  of  the  dividends,  and  set  up  the  fol- 
lowing grounds  of  defense  in  the  event  that  they  should  be 
adjudged  to  have  been  illegally  declared.  IJiey  relied  upon  the 
statute  of  limitations;  presented  various  demands  against  the 
company  for  which  they  claimed  credit  by  way  of  BeUoS,  and 
denied  that  the  plaintiffs  were  in  a  position  to  entitle  them  to  a 
judgment  against  them,  inasmuch  as  a  court  of  equity  had  no 
jurisdiction  upon  the  allegations  contained  in  the  petition. 

The  circuit  court  overruled  the  demurrer;  adjudged  that  the 
assignment  was  valid;  that  the  dividends  were  illegal;  that  the 
right  to  reclaim  them  did  not  pass  to  the  trustee;  that  the  stat- 
ute of  limitations  was  no  bar  to  their  recovery;  and  that  the 
court  had  jurisdiction  to  subject  them  direcQy  to  the  payment 
of  the  plaintiffs'  demand;  but  that  the  stockholders  had  a  right 
to  retain  out  of  the  dividends  any  demands  they  had  acquired 
against  the  company  before  this  action  was  instituted.  From 
this  judgment  the  defendants  have  appealed,  and  the  plaintiffs 
have  prayed  a  cross-appeal. 

The  validity  of  the  assignment  to  Buckner  is  the  first  question 
that  we  will  consider.  The  extrinsic  evidence  of  fraud  is  so  very 
slight,  and  is  so  far  from  sustaining  the  charge,  that  we  do  nol 
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deem  it  necessary  to  make  any  f orUier  reference  to  it.  Indeed, 
the  principal  objection  made  to  the  assignment  is  that  it  fur> 
nishes  on  its  face,  as  is  contended,  intrinsic  CTidence  of  a  fraad- 
ulent  intent. 

Previous  to  the  execution  of  the  deed  of  trust  to  Buckner, 
many  of  the  stockholders  had  advanced  to  the  company,  either 
in  money  or  negotiable  paper,  twenty-five  per  cent  on  the 
amount  of  their  stock,  to  enable  it  to  continue  its  business. 
The  advancements  thus  made  were  treated  as  debts  by  the  com* 
pany ;  their  payment  was  secured  in  the  deed  of  trust,  and  prece- 
dence given  to  them  over  numerous  other  demands  held  by 
other  creditors.  It  is  contended  that  these  advancements  were 
made  by  the  stockholders  as  such,  and  should  not  have  been 
considered  as  debts  due  by  the  company,  but  as  part  of  the 
capital  advanced  by  the  stockholders,  on  which  the  company 
was  to  operate  for  their  benefit.  And  further,  that  the  stock- 
holders were  in  reality  trustees,  and  having  in  the  management 
of  the  trust  previously  converted  to  their  own  use  a  larger 
amount  of  the  trust  funds  than  the  sums  advanced  by  them, 
that  under  these  circumstances  the  deed  of  trust  made  to 
secure  the  repayment  of  these  advancements  was  fraudulent 
and  illegal. 

This  argument  is  fallacious  in  several  of  its  assumptions. 
The  capital  of  the  company  consisted  in  the  amount  paid  for 
stock  by  the  shareholders,  and  any  money  which  they  advanced 
to  it,  beyond  that  which  was  due  on  their  stocky  became  in 
realily  a  debt.  Although  called  an  advancement,  it  was  sub- 
stantially a  loan,  and  was  so  regarded  by  the  parties.  And  as  it 
was  made  to  enable  the  company  to  pay  off  debts  which  it  had 
incurred,  so  that  it  might  sustain  its  credit  and  carry  on  its 
business,  it  constituted  a  debt  as  meritorious  in  every  respect  as 
any  other  demand  against  the  company.  The  stockholders,  in- 
stead of  being  trustees,  were  substantially  the  cestuis  que  truMt. 
They  furnished  the  capital  which  was  to  be  used  and  managed 
by  the  board  of  directors  for  their  benefit  and  advantage.  They 
were  not  trustees  in  any  sense  of  the  term.  Individually,  they 
had  as  much  right  to  deal  vnth  the  comi)any  as  third  persons. 
They  could  contract  vrith  and  sue  the  company,  and  in  all  other 
respects  deal  with  it  as  if  they  were  strangers.  The  board  of 
directors  did  not  derive  its  authority  from  them,  nor  act,  prop- 
erly speaking,  as  their  agent.  Its  powers  were  derived  from 
the  charter  of  the  corporation,  and  were  wholly  independent  of 
fche  aotton  of  the  stockholders.    The  stockholders  were  membec* 
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ol  the  corporation^  bat  its  business  ims  conducted  hj  instnunen- 
talities  created  by  the  charter,  and  its  powers  were  derired  from 
the  same  instrument,  and  not  from  the  corporators. 

If  liie  corporation  had  an  ayailable  claim  against  the  stock- 
holders for  illegal  dividends  which  they  had  reoeiyed,  still,  as 
that  claim  was  not  asserted,  nor  its  ezLstence  even  recognised  ai 
the  time  of  the  assignment,  it  was  not  fraudulent  to  secure  to 
them  the  payment  of  the  money  which  they  had  adyanced,  and 
which  was  an  existing  and  acknowledged  liability.  No  infer- 
ence of  a  fraudulent  intent  can  be  deduced  therefrom,  nor  does 
it  subject  the  assignment  to  any  suspicion  of  unfaimees,  any 
more  than  such  a  preference  would  have  done  had  no  such  claim 
against  the  stockholders  existed  on  the  part  of  the  corporation. 
The  demands  were  wholly  independent  of  each  other,  and  there- 
fore there  was  no  such  connection  between  them  as  rendered  it 
neeessazy  in  securing  the  one  to  refer  to  the  other,  eyen  had  its 
existence  been  known  at  the  time.  GonsequenUy  the  convey* 
ance  to  the  trustee  must  be  deemed  legal  and  valid. 

The  next  question  that  properly  presents  itself  for  considera- 
tion is  that  which  involves  the  legality  or  illegality  of  the  divi- 
dends which  were  made  by  the  board  of  directors.  By  the 
seventh  section  of  the  charter  by  which  the  company  was  in- 
oorporated  it  was  enacted  **  that  it  shall  be  the  duty  of  the 
piesident  and  directors,  on  the  first  Mondays  of  May  and  No- 
vember in  each  and  evezy  year,  to  make  a  dividend  of  so  much 
of  the  profits  of  said  corporation  as  to  them,  or  a  majority  of 
them,  shall  appear  advisable." 

The  board  of  directors,  in  making  the  dividends  in  question^ 
considered  as  profits  the  premiums  on  unexpired  risks,  and  un- 
less this  was  proper,  the  dividends  which  were  made  were  not 
authorized  by  the  charter,  inasmuch  as,  independent  of  these 
pramiums,  the  means  of  the  corporation,  over  and  above  its  lia- 
bilities, were  insufficient  for  their  payment.  We  think  it  is  veiy 
evident  that  these  premiums  could  not  be  properly  regarded  as 
profits.  Only  so  much  thereof  as  might  remain  after  paying  the 
amount  of  such  losses  as  should  occur  would  in  reality  consti- 
tute the  actual  profits  on  the  insurances  upon  which  they  had 
been  paid.  This  was  the  decision  of  the  court  in  the  cases  of 
De  Pey9ier  v.  Amerioan  lire  hw,  Oo,,  6  Paige,  486,  and  in  ScoU 
v.  Eagle  Fire  Co.,  7  Id.  198,  which  were  cases  veiy  similar  to 
the  present  one.  We  cannot,  indeed,  vezy  well  perceive  any 
planaible  ground  on  which  this  position  can  be  controverted. 
The  losses  must  in  eveiy  case  be  deducted  before  the  prcAtSi 
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in  any  kind  of  business  whatever,  can  be  ascertained.  This 
proposition  is  so  self-evident  that  axgoment  to  sustain  or  illus- 
trate it  is  wholly  unnecessary. 

So  much  of  these  premiums  might  possibly  have  been  re- 
garded as  profits  as  the  previous  business  of  the  company,  for 
a  series  of  years,  would  have  demonstrated  could  be  safely  con- 
sidered as  a  surplus  that  would  remain  after  all  losses  were 
paid;  but  upon  no  imaginable  hypothesis  could  it  be  right  or 
admissible  to  treat  the  whole. amount  of  premiums,  which  re- 
sulted from  risks  that  were  still  pending,  as  actual  profits.  The 
most  safe,  and  indeed  only  allowable,  principle  to  act  upon  in 
such  cases  would  be  to  exclude  from  the  computation  of  profits 
altogether  all  such  unearned  premiums.  Excluding  such  premi- 
ums, some  of  the  dividends  were  made  when  there  were  no 
profits  on  hand  to  divide  among  the  stockholders,  and  such  div* 
idends  were  obviously  unauthorized  and  illegal.  It  is,  how- 
ever, difficult  to  determine,  either  from  the  commissioners'  re- 
port, or  any  evidence  in  the  cause,  which  of  the  dividends 
should  be  regarded  as  subject  to  reclamation.  It  is  necessaiy 
to  a  correct  decision  of  this  question  that  the  condition  of  the 
company  at  the  time  each  one  of  the  dividends  was  made  should 
appear.  Two  dividends  might  be  made  without  there  being  on 
hand  a  sufficiency  of  profits  to  have  authorized  either  at  the  time 
they  were  respectively  declared,  and  still  the  last  one  might 
have  been  proper  if  the  first  one  had  not  been  made.  In  sudi 
a  case,  it  would  be  manifestly  wrong  to  treat  both  of  the  divi- 
dends as  illegal  in  the  hands  of  the  stockholders.  The  last 
one  might  have  been  retained  by  the  corporation  to  satisfy  its 
claim  against  the  stockholders  for  the  first  one,  which  was  ille- 
gal; but  when  it  has  been  paid  over,  a  different  question  is  pre- 
sented. The  question  then  is,  Which  one  of  the  two  is  subject 
to  reclamation  ?  The  first  one  the  stockholders  have  no  right 
to  retain,  because  it  was  unauthorized,  and  therefore  it  is  un- 
doubtedly subject  to  reclamation.  If,  then,  the  corporation 
has  a  right  to  reclaim  the  last  one  also,  it  might  be  able  to  com- 
pel both  of  them  to  be  refunded.  It  is  evident,  therefore,  that 
it  is  indispensably  necessary,  in  order  that  the  court  may  be  able 
to  determine  how  many  and  which  of  the  dividends  were  ille- 
gal; that  is,  how  many  of  them  were  subject  to  reclamation,  if 
any,  that  all  the  dividends  that  have  been  made,  and  the  con- 
dition of  the  corporation  when  they  were  made,  should  appear. 

The  next  subject  of  inquiry  is.  Supposing  some  of  these 
dividends  to  be  illegal,  did  the  right  to  reclaim  them  pass  to 
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the  trustee  by  the  deed  of  trust  which  was  ezecated  by  the  cor- 
poration? 

The  sohition  of  this  question  inTolves  two  matters  of  inquiry: 
first,  had  the  corporation  a  right  to  reclaim  these  dividends  ?  and 
in  the  second  place,  if  the  right  existed,  did  it  pass  by  the  deed 
under  the  peculiar  circumstances  in  this  case? 

The  declaration  of  these  dividends  was  undoubtedly  made  in 
good  faith,  although  it  was,  made  under  a  misconception  of 
what  constituted  the  profits  of  the  company  out  of  which  the 
board  of  directors  were  authorized  to  make  dividends.  This 
court,  in  the  case  of  OraU  v.  Eedd,  4  B.  Hon.  191,  intimated 
an  opinion,  although  the  question  was  left  undecided,  that  the 
company  could  redaun  dividends  which  had  been  made  under 
similar  circumstances.  It  would  seem,  according  to  well-settled 
general  principles,  that  if  dividends  were  made  under  a  miscon- 
eeption  on  the  part  of  the  directors  of  what  constituted  profits, 
and  under  a  belief  that  there  were  profits  to  divide,  when  in 
fact  there  were  none,  they  might  be  reclaimed;  because  the 
stockholders  who  received  them  were  not  entitled  to  them,  and 
they  had  been  paid  over  and  received  under  the  operation  of  a 
mutual  mistake. 

We  are  unable  to  perceive  any  reason  why  this  equitable 
principle  should  not  apply  in  the  case  of  a  mistake  by  a  corpo- 
ration as  well  as  when  made  by  individuals.  The  stockholders 
do  not  act  in  a  corporate  capacity  in  receiving  a  dividend. 
They  do  not  therefore  ratify  the  illegal  act  of  the  board  of 
directors  by  receiving  it.  Besides,  as  they  were  not  apprised 
that  the  dividends  were  illegal,  their  consent  to  the  act  of  the 
directors  in  declaring  them  could  not  be  implied  from  their  re- 
ceiving of  them,  even  if  in  so  doing  they  acted  in  a  corporate 
capacity.  We  are  therefore  of  the  opinion  that  the  corporation 
had  a  right  to  reclaim  such  dividends  as  were  illegally  declared^ 
and  which  the  stockholders  had  no  right  to  retain. 

Did,  however,  the  right  which  the  corporation  had  to  the 
dividends  which  had  been  wrongfully  declared  pass  to  the 
trustee  by  the  deed  of  assignment?  The  language  of  the  deed 
is  comprehensive  enough  to  pass  this  right  as  well  as  all  others. 
By  the  granting  clause  therein,  the  company  transferred  and 
conveyed  to  Buckner,  as  trustee,  "all  of  its  property  of  evezy 
description,  whether  real,  personal,  or  mixed,  judgments,  notes, 
hills,  open  accounts,  or  other  claims,  or  choses  in  action, 
wherever  the  same  may  be  situated,  and  in  whosesoever  hands 
the  same  may  be  found."    It  is  argued,  however,  that  as  the 
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president  and  directors  of  the  company  had  not  at  any  time 
previously  to  the  execution  of  the  deed  asserted  the  right  of 
reclamation,  and  did  not  even  then  admit  that  these  diTidends 
had  been  made  unlawfully,  it  could  not  hare  been  in  the  con* 
templation  of  the  parties  that  the  right  to  reclaim  them  should 
pass  by  the  deed;  and  that  it  did  not  pass  unless  it  was  the 
intention  of  the  parties  to  the  assignment  that  it  should  do  so. 

The  words  used  by  the  parties  are  sufiScient  to  pass  the  right, 
and  we  cannot  perceiye  on  what  principle  it  can  be  excluded  from 
the  operation  of  the  deed.  It  is  not  pretended  that  there  was 
any  mistake  in  its  execution.  There  is  no  ambiguity  in  the 
terms  used,  nor  any  ground  upon  which  parol  testimony  can  be 
admitted  to  explain  the  intention  of  the  parties,  or  to  change  the 
legal  effect  and  operation  of  the  deed.  How,  then,  can  any  re- 
striction be  placed  upon  the  legal  effect  of  the  written  instru- 
ment ?  Not,  certainly,  from  anythiog  contained  in  it,  for  its 
language  is  plain,  comprehensive,  and  unambiguous;  not  from 
anything  exfxinsic,  because  a  resort  to  such  facts  is,  according  to 
the  well-settled  principles  of  the  law,  wholly  inadmissible. 

It  is  argued,  however,  that  the  extrinsic  facts  necessary  to  pro- 
duce a  change  in  the  legal  effect  of  the  deed  are  admitted  by  the 
parties,  and  therefore  their  admission  in  giving  construction  to 
the  writing  does  not  violate  any  settled  principle  of  the  law. 
This  assumption  is  not  warranted  by  anything  contained  in  the 
record.  The  trustee  did  not  admit  that  the  right  to  these  div- 
idends did  not  pass  to  him  under  the  deed,  nor  that  the  company 
did  not  know  at  the  time  of  its  execution  that  such  a  right 
existed,  although  he  stated  that  he  was  himself  ignorant  of  the 
fact.  Nor  did  the  plaintiffs  themselves  state  in  their  petition 
that  the  company  did  not  know,  when  the  deed  was  executed,  of 
the  existence  of  this  right  of  reclamation,  or  that  it  did  not  pass 
by  the  deed  of  trust;  but  on  the  contrary,  charged  expressly  that 
it  did  pass  to  the  trustee  by  the  terms  of  the  deed,  if  the  deed 
itself  was  valid,  and  not  fraudulent  and  void.  So  that  in  reality 
there  was  no  issue  between  the  parties  which  required  an  ac- 
knowledgment or  a  denial  of  the  extrinsic  facts  relied  upon  to 
limit  the  legal  effect  of  the  deed. 

But  if  it  did  appear  in  a  legal  and  competent  mode  that  the 
authors  of  the  deed,  and  the  trustee  likewise,  were  of  the  opinion 
at  the  time  of  its  execution  that  these  dividends  had  been  all 
legally  declared,  and  no  right  of  reclamation  existed,  it  would 
not  necessarily  follow  that  the  right,  if  it  did  exist,  did  not  past 
by  the  deed.    It  is  apparent,  from  the  langoage  used,  that  it 
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iba  intention  of  the  parties  to  the  inetniment  that  all  the  daima 
mnd  choaes  of  action  of  erezy  deacxiption  which  belonged  to  the 
company  should  be  transferred  to  the  trustee.  This  intention 
is  manifest  on  the  faceof  the  deed  itself.  CSan  it  be  defeated  bj 
showing  that  the  authors  of  the  deed  were  ignorant  of  the  ex- 
istence of  some  of  the  rights  or  claims  of  the  company  f  The 
deed  does  not  transfer  merely  the  known  and  acknowledged 
claims  and  choses  in  action,  but  also  those  of  eyezy  description^ 
and  embraces  both  the  known  and  the  unknown.  So  far,  then, 
as  the  construction  of  the  deed  depends  upon  the  question  of 
intention,  it  is  evident  tiiat  it  should  be  permitted  to  have  its 
legal  effect;  for  we  think,  considering  the  language  used  therein, 
the  proposition  may  be  assumed  as  undeniable,  that  if  the 
existence  of  the  right  had  been  known  to  the  makers  of  the  deed 
it  would  not  have  been  excluded  from  its  operation.  As,  then, 
the  terms  used  clearly  embrace  the  right,  and  the  intention  to 
exclude  it  cannot  be  deduced,  eyen  from  the  facts  relied  upon  to 
change  and  restrict  the  operation  of  the  deed,  it  must  be  regarded 
as  haying  passed  to  and  yested  in  the  trustee  for  the  benefit  of 
the  cestuii  que  trusL 

This  yiew  is  sustained  to  some  extent  by  the  decision  in  the 
case  of  Bayard  y.  Hoffman,  4  Johns.  Oh.  460.  In  that  case,  a 
debtor  made  a  y6luntary  settlement  of  United  States  stocks  upon 
his  wife  and  children,  by  conveying  them  to  trustees  for  their 
benefit;  and  he  subsequentiy  made  an  assignment ''  of  all  his 
estate,  real  and  personal,  and  of  all  books,  youchers,  and  aeouri* 
ties  relative  thereto."  Chancellor  Kent  decided  that  the  gen- 
eral assignment  for  the  benefit  of  creditors  carried  with  it  the 
stock  thus  voluntarily  assigned,  and  the  trustees  under  the  vol- 
untary settiement  were  decreed  to  hold  the  stock  subject  to  the 
order  of  the  trustees  under  the  general  assignment.  Effect  was 
there  given  to  the  same  principle  that  has  been  applied  in  the 
present  case.  The  words  used  were  sufficienQy  comprehensive 
to  embsace  and  transfer  the  stock,  and  it  was  therefore  held  to 
have  passed  by  the  general  assignment. 

Can  the  stockholders  rely  upon  the  statute  of  limitations  to 
protect  themselves  against  the  recovery  of  these  dividends  ?  The 
only  argument  that  has  been  urged  against  their  right  to  avail 
themselves  of  the  statute  is,  that  the  dividends  were  a  part  of 
a  trust  fund,  and  should  be  regarded  as  having  been  received 
by  them  as  such,  and  held  by  them  as  trustees.  The  doctrine 
is  well  settled  that  such  express  and  continuing  trusts  as  are 
within  the  exclusive  jurisdiction  of  courts  of  equity,  and  are  not 
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cognizable  at  law,  are  not  affected  by  the  statute  of  limitations. 
Bat  here  there  was  no  express  trust;  if  any  existed,  it  resulted 
by  implication  from  the  facts  of  the  case.  The  money  was  re- 
ceived by  the  stockholders  in  their  own  right,  as  that  to  which 
they  were  legally  entitled,  and  there  is  nothing  which  author- 
ises the  inference  that  they  ever  agreed  to  hold  it  in  trust,  or 
claimed  it  otherwise  than  as  belonging  to  themselves.  Besides, 
the  corporation  could  have  maintained  an  action  at  law  for  the 
recovery  of  the  money  received  by  them;  and  a  court  of  equily 
would  have  had  no  jurisdiction  to  have  adjudged  its  repayment 
to  the  corporation.  If,  then,  it  constituted  a  trust  at  all  in  the 
hands  of  the  stockholders,  it  was  not  an  express  trust,  but  re- 
ceived its  character  from  legal  implication,  and  was  not  such  a 
trust  as  is  within  the  exclusive  jurisdiction  of  courts  of  equity, 
but  was  cognizable  in  a  court  of  law,  and  consequently  lacked 
the  essential  attributes  of  those  trusts  that  are  exempted  from 
the  operation  of  the  statute. 

It  was  held  by  this  court,  in  the  case  of  Ditdley  v.  Price,  10 
B.  Hon.  84,  that  the  stockholders  in  a  similar  case  were  clearly 
entitled  to  the  protection  of  the  statute,  and  we  still  approve  of 
the  principle  laid  down  in  that  decision.  Indeed,  we  cannot 
perceive  how  any  other  result  is  attainable  without  a  clear  de- 
partmre  from  the  well-settled  and  universally  recognized  doc- 
trines of  the  law  upon  the  subject.  ''  Possible,  eventual,  or 
resulting  trusts  occur  where  a  party  who  took  possession  in  his 
own  right,  and  was  prima  fade  the  owner,  is  afterwards  con- 
verted into  a  trustee  by  evidence.  In  these  latter  cases  it  was 
never  doubted  that  length  of  possession  would  be  a  bar  on  the 
principle  of  the  statute  of  limitations:"  Deccmche  v.  Sav^ier,  3 
Johns.  Ch.  216  [8  Am.  Dec.  478];  Coster  v.  Murray,  5  Id.  531; 
Beckford  v.  Wade,  17  Ves.  87. 

If  these  illegal  dividends  were  a  trust  fund  in  the  hands  of 
the  stockholders,  they  were  made  so  by  evidence  which  made  it 
appear  that  they  were  declared  at  a  time  when  there  were  no 
profits  on  hand  to  divide.  The  trust,  if  thus  established,  was 
clearly  an  implied  trust  created  by  testimony,  and  arising  out  of 
the  facts  of  the  case.  In  2  Story's  Eq.  Jur.,  sec.  1252,  it  is  said: 
**  Perhaps  to  this  same  head  of  implied  trusts  upon  presumed 
intention  (although  it  might  equally  well  be  deemed  to  fall  un- 
der the  head  of  implied  trusts  by  oi)eTation  of  law)  we  may  re- 
fer that  class  of  cases  where  the  stock,  and  other  property  of 
private  corporations,  is  deemed  a  trust  fund  for  the  payment  of 
the  debts  of  the  corporation;  so  that  the  creditors  have  a  lien, 
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or  right  of  priority  of  payment  on  it,  in  preference  to  any  of 
the  stockholders  of  the  corporation.  Thus,  for  example:  'The 
capital  stock  of  an  incorporated  bank  is  deemed  a  trust  fund 
for  all  the  debts  of  a  corporation,  and  no  stockholder  can  enti- 
tle himself  to  any  dividend  or  share  of  such  capital  stock  until 
all  the  debts  are  paid ;  and  if  the  capital  stock  should  be  divided, 
leaving  any  debts  unpaid,  every  stockholder  receiving  his  share 
of  the  capital  stock  would,  in  equity,  be  held  liable  pro  rata  to 
contribute  to  the  discharge  of  such  debts  out  of  the  funds  in 
his  own  hands.' " 

If  the  corporation  itself  holds  its  property  and  efiTeots  only 
on  an  implied  trust  for  the  payment  of  its  debts,  most  certainly 
the  stockholders,  if  they  receive  port  thereof  by  way  of  divi- 
dends, cannot  be  regarded  as  holding  it,  if  in  trust  at  all,  under 
an  express  trust  for  the  payment  of  debts  when  it  was  not  thus 
held  by  the  corporation.  Oan  the  right  of  the  latter  to  rely  upon 
the  statute  of  limitations,  when  sued  by  a  creditor, be  doubted? 
If  such  a  right  exists,  it  proves  conclusively  that  a  corporation 
does  not  hold  its  assets  under  an  express  trust  for  the  payment 
of  debts;  for  if  it  did,  the  statute  could  not  be  used  by  it  as  a 
defense  against  any  demand  that  a  creditor  might  attempt  to 
assert. 

Thus  it  is  fully  established,  both  upon  principle  and  author- 
ity, that  the  dividends  in  the  hands  of  the  stockholders,  if  a 
trust  fund  at  all,  were  held  by  them  under  an  implied,  and  not 
an  express,  trust.  And  the  doctrine  is  well  settled,  that  the  trusts 
which  are  not  to  be  affected  by  the  statute  of  limitations  in  a 
court  of  equity  are  only  those  direct,  express,  and  continuing 
trusts  which  fall  within  the  peculiar  and  exclusive  jurisdiction  of 
courts  of  chancery,  and  not  those  created  by  implication  merely: 
Kane  v.  Bloodgood,  7  Johns.  Ch.  89  [11  Am.  Dec.  417] ;  TalboU  v. 
Ibdd,  6  Dana,  199;  Angell  on  Limitations,  364;  Walker  v.  Walker, 
16  Serg.  &  B.  379.  The  decision  in  the  case  of  Wood  v.  Dum- 
mer,  3  Mason,  308,  instead  of  militating  against,  rather  tends  to 
fortify  the  conclusion  that  the  stockholders  held  the  fund  under 
an  implied  or  constructive,  and  not  an  express,  trust.  In  that 
case,  a  dividend  of  the  capital  stock  of  a  bank  had  been  made 
among  the  stockholders  in  pursuance  of  an  order  made  at  a 
meeting  held  by  themselves.  The  corporation  was  dissolved  by 
the  expiration  of  the  time  for  which  it  had  been  chartered,  and 
of  the  legislative  limitation  by  which  its  existence  had  been  sub- 
sequently continued  for  a  limited  time.  A  suit  in  equity  was 
brought  by  the  holders  of  the  notes  of  the  bank  against  th« 
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etockholders  for  the  payment  of  them  out  of  the  capital  stock  in 
their  hands.  The  court  decided,  not  that  the  statute  of  limita- 
tions would  not  apply  to  such  a  case,  but  only  that  the  bar  could 
not,  on  the  facts  of  the  case,  be  sustained.  The  court  said: 
"  The  rights  of  the  plaintiffs  accrued  as  against  the  defendant's 
within  six  years;  for  until  a  refusal  of  payment  by  the  bonk  of 
its  notes,  followed  by  an  inability  to  discharge  them,  there  was 
no  cause  of  proceeding  in  equity  against  the  defendants." 

How  long  Che  funds  had  been  in  the  hands  of  the  stockhold- 
ers before  the  suit  was  commenced  does  not  appear;  but  aU  that 
the  court  did  actually  decide  in  relation  to  the  operation  of  the 
statute  was  that  upon  the  facts  the  time  necessary  to  constitute 
a  bar  had  not  elapsed,  and  therefore  the  bar  to  a  decree  could 
not  be  sustained.  The  court,  howeyer,  in  the  same  case,  held 
that  the  simple  fact  that  the  defendants  had  the  funds  in  their 
possession  could  not  alone  entitle  the  plaintiffs  to  relief  without 
allegations  of  insolyency  on  the  part  of  the  corporation,  or  of 
the  non-existence  of  other  funds.  Such  an  admission  was  a 
virtual  concession  that  no  express  trust  existed;  for  if  the  stock- 
holders, by  the  reception  of  the  fund,  were  thereby  made  the 
trustees  of  the  creditors,  and  held  it  under  a  direct  and  express 
trust  for  the  payment  of  the  debts  of  the  corporation,  a  suit  in 
equity  for  the  enforcement  of  the  trust  was  the  appropriate  rem- 
edy; and,no  allegation  of  the  insolvency  or  dissolution  of  the 
corporation,  or  of  the  non-existence  of  other  funds  for  the  pay- 
ment of  its  debts  was  necessary  to  entitle  the  plaintiffs  to  relief. 

But  it  is  contended  that  if  the  statute  does  apply  in  a  case 
like  the  present^  that  still  the  time  of  limitation  had  not  run 
when  this  action  was  commenced  by  the  creditors,  and  conse- 
quently the  bar  was  not  then  complete.  The  right  of  action 
for  the  recovery  of  these  funds  was  in  the  corporation;  it  ex- 
isted as  soon  as  they  were  paid  over  to  the  stockholders,  and  the 
time  of  limitation  commenced  running  from  that  period.  When 
the  bar  became  complete  against  the  corporation,  it  was  also 
complete  against  its  creditors.  If  the  debtor  cannot  recover  a 
demand  because  it  is  barred  by  the  statute  of  limitations,  most 
certainly  the  creditor  of  the  debtor  cannot  compel  its  payment 
in  discharge  of  his  debt  on  the  ground  that  his  cause  of  action 
had  accrued  within  five  years.  His  cause  of  action  exists  against 
his  debtor,  and  he  can  only  follow  the  funds  of  the  latter  into 
the  hands  of  third  persons,  when  it  is  his  only  remedy  for  the 
recovery  of  his  debt;  and  his  rights  then,  in  the  pursuit  of  saoh 
funds,  do  not  exceed  those  that  belong  to  his  debtor. 
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But  it  is  unnecessary  to  pursue  this  investigation  any  further, 
inasmuch  as  the  right  to  the  funds  in  the  hands  of  the  stock- 
holders passed  to  the  trustee  under  the  assignment,  and  the  right 
thus  acquired  by  him  is  subject  to  be  affected  by  the  statute  to 
the  same  extent  it  would  be  if  it  still  belonged  to  the  corpora- 
tion ;  and  tliere  can  be  no  pretext  for  considering  it  as  a  trust 
fund  in  the  hands  of  the  stockholders  for  the  benefit  of  the  com- 
pany. 

In  the  case  of  Wood  v.  Dummery  supra,  the  corporation  was 
dissolved  and  the  stockholders  had  distributed  the  capital  stock 
among  themselves.  No  right  of  action  against  them  existed  in 
favor  of  any  person  except  the  creditors  of  the  corporation. 
Hence  the  court  decided  that  as  the  plaintiffs'  action  accrued 
within  six  years  (the  time  of  the  limitation  in  that  state),  the 
bar  was  not  complete  and  could  not  be  sustained.  Between 
that  case  and  this  there  is  a  marked  and  obvious  distinction. 
Here  the  dividends  were  made,  not  by  the  stockholders,  but  by 
the  board  of  directors.  No  part  of  the  capital  stock  was  dis- 
tributed, but  only  a  fund  which  was  erroneously  supposed  to 
constitute  actual  profits;  and  which  the  corporation  had  a  right 
to  sue  for  and  i^eclaim  immediately  after  the  dividends  were 
paid  over.  In  addition  to  this,  the  stockholders  in  the  one  case 
received  the  capital  stock,  knowing  that  it  was  the  proper  fund 
for  the  payment  of  the  debts  of  the  corporation,  and  might  be 
presumed  to  have  held  it  subject  to  that  charge;  whereas,  in 
the  other,  they  received  the  dividends  as  a  fund  to  which  they 
believed  themselves  entitled,  which  they  held  and  claimed  as 
belonging  to  themselves  exclusively,  and  the  right  to  which,  in 
any  other  person,  was  virtually  denied  by  them. 

The  ignorance  of  the  directors  with  regard  to  the  right  of 
the  corporation  to  retain  the  dividends  cannot  be  relied  upon 
to  prevent  the  running  of  the  statute.  The  facts  were  all  known 
to  them,  and  by  the  exercise  of  reasonable  diligence  they  could 
have  ascertained,  and  it  was  their  duty  to  do  it,  whether  or  not 
the  dividends  were  authorized  by  the  charter.  Willful  igno- 
rance, or  that  which  results  from  negligence  and  the  want  of 
that  degree  of  vigilance  which  the  law  requires,  cannot  be 
deemed  sufficient  to  prevent  the  operation  of  the  statute. 

Nor  can  the  manner  in  which  part  of  the  dividends  were  used 
by  the  stockholders  have  any  effect  on  the  rights  of  the 
parties  under  the  statute.  The  stock  notes  upon  which  they 
were  credited  having  been  voluntarily  canceled  and  deliv- 
ered up,  the  rig^t  to  sue  upon  them  does  not  exist;  and  the 
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only  action   that  can  be  maiutaiued  is  one  either  for  the  re* 
coverT*  of  the  illegal  dividends,  or  for  relief  in  a  court  of  equity 
on  the  ground  of  mistake,  upon  the  principle  on  which  set- 
tled   accounts    are   opened   and  mistakes  are  corrected.     lu 
such  cases,  unless  an  action  be  commenced  within  five  years 
after  the  discovery  of    the  mistake,  the  remedy  will  be  barred. 
It  cannot  be  admitted  that  if  a  note  be  surrendered,  upon  a 
settlement  between  the  parties,  the  payee  can,  on  the  ground 
of  a  mistake  iu  the  credits  allowed,  institute  an  action  at  any 
time  within  twenty  years,  regarding  the  note  as  the  foundation 
of  the  action,  and  thereby  entitle  himself  to  all  the  rights  he 
would  have  if   the  note  were  in  existence.     Such  a  principle 
might  subject  the  pa^  or  of  the  note  to  great  injury,  from  the 
loss  of  testimony  by  the  lapse  of  time,  and  is  not  sanctioned  by 
any  of   the  adjudged  cases  to  which  we  have  been  referred. 
The  cases  of  East  India   Co.   v.  Neave,  6  Yes.   173,  and  of 
Ea8t  India  Co.  v.  Donald^  9  Id.  275,  only  decide  that  where 
a  "written  instrument  has  been  delivered  up  in  ignorance  of  a 
matter  which  would  have  authorized  its  retention,  and  the  as- 
sertion of  a  demand  upon  it,  the  party  will  be  entitled  to  relief 
against  the  obligor  in  a  court  of  chancery,  on  the  ground  that 
he  has  uo  legal  remedy  in  consequence  of  having  parted  with 
the  written  instrument  in  ignorance  of  his  rights.     They  do  not 
decide  anything  upon  the  subject  of  the  time  within  which  such 
relief  will  be  granted;  and  as  the  principle  laid  down  in  Story's 
£q.  Jur.,  sec.  167,  that  if  an  instrument  be  canceled  through 
a  mistake,  the  obligee  '*  ought  to  have  the  same  benefit  as  if  the 
instrument  were  in  his  possession,  with  its  entire  original  valid- 
ity," is  based  upon  the  two  cases  just  mentioned,  the  author 
should  be  understood  as  merely  asserting  the  same  doctrine 
upon  which  those  cases  were  decided,  and  as  referring,  not  to 
the  time  in  which  relief  against  the  mistake  might  be  obtained, 
but  to  the  extent  of  the  relief  to  which  the  party  would  be  en- 
titled under  such  circumstances.     He  would  have  a  right  to  a 
decree  for  the  same  amount  that  he  could  have  recovered  at  law 
"  if  the  instrument  were  in  his  possession,  with  its  entire  origi- 
nal validity."    Nothing  more  is  decided  by  the  cases  referred 
to,  nor  should  the  author  be  understood  as  asserting  a  broader 
or  more  comprehensive  principle. 

But  if  we  are  mistaken  in  this  view  of  the  question,  there  is 
one  aspect  of  it  that  is  conclusive  as  to  the  right  of  the  stock- 
holders to  rely  upon  the  statute.  A  court  of  equity  will,  as  a 
general  rule,  only  take  jurisdiction  and  grant  relief  in  cases 
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where  the  iiisiruiuent  has  been  voluntaiilj  delivered  up  when 
the  party  has  no  legal  remedj-;  and  it  is  upon  this  ground  alone 
that  the  court  assumes  jurisdiction,  or  interposes  in  his  favor 
even  where  the  surrender  of  the  instrument  has  occurred  through 
mistake.  Where  a  party  has  an  adequate  remedy  at  law,  a  court 
of  equity  will  not  entertain  jurisdiction:  Waggoner  y.  IIcKinneij, 
1  A.  K.  Marsh.  479;  Williams  v.  Dorsey,  4  Litt.  265;  Carlyle  v. 
Long,  5  Id.  1G7. 

Now,  in  this  case  an  action  at  law  would  have  been  maintained 
for  the  recovery  of  the  dividends.  In  such  an  action  the  remedy 
would  have  been  as  full  and  complete  as  it  could  be  made  in  a 
court  of  equity,  on  the  ground  that  the  notes  on  which  the 
dividends  were  applied  as  credits  had  been  delivered  up  and 
canceled  through  mistake.  In  both  courts  the  dividends  would 
be  the  subject-matter  in  controversy,  and  the  recovery  would  be 
limited  by  their  amount.  The  remedy  therefore  being  complete 
at  law,  there  could  be  no  necessity  for  a  resort  to  a  court  of 
equity.  But  conceding  it  to  be  a  case  of  concurrent  jurisdiction, 
which  is  all  that  can  be  contended  for,  and  that  a  remedy  might 
be  had  in  cither  court,  then  the  well-settled  doctrine  would 
apply,  that  in  such  cases,  when  the  remedy  at  law  has  been 
barred  by  the  statute,  the  limitation  will  be  inflexibly  applied 
in  a  court  of  equity,  precisely  as  it  operates  at  law,  with  the 
siugle  exception  that  it  will  uot  be  allowed  to  operate  in  cases 
cf  fraud  or  mistake  until  they  have,  or  should  have,  been  dis- 
coTcred:  Oales  v.  Jacobs,  1  B.  Mon.  806. 

But  it  is  contended  that  no  action  at  law  could  be  maintained 
for  the  dividends  which  were  credited  upon  the  stock  notes; 
and  that  such  an  action  could  only  be  maintained  for  those 
dividends  which  had  been  paid  in  money.  There  are,  however, 
cases  when  money  is  considered  as  received  or  advanced  where 
it  is  not  actually  done.  This  is  a  case  of  that  kind.  The  divi- 
dends were  declared,  and  the  stockholders  were,  under  the  order 
of  the  board,  entitled  to  the  money.  But  as  they  still  owed 
some  part  of  their  stock  notes,  they  accepted  a  credit  upon  the 
notes  in  lieu  of  the  money.  The  transaction  was  substantially 
a  payment  of  the  money  to  the  stockholders,  and  a  repayment 
of  it  by  them  on  their  stock  notes.  This  principle  was  recog- 
nized in  the  case  of  Oray  v.  Oray,  2  J.  J.  Marsh.  22,  in  which 
it  was  decided  that  the  plaintiff  who  had  surrendered  a  note  to 
the  defendant,  which  he  held  upon  him,  could,  if  the  considera- 
tion upon  which  the  note  was  surrendered  had  failed,  maintain 
an  action  of   assumpsU  for  money  had  and  received  for  the 
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amount  due  upon  the  note  at  the  time  it  was  surrendered,  the 
surrender  of  the  note  being  deemed  equivalent  to  the  actual 
payment  of  the  money.  We  are  therefore  of  the  opinion  that 
an  action  at  law  could  be  maintained  for  such  dividends  as  were 
credited  upon  the  stock  notes,  as  well  as  for  those  that  were 
paid  in  money,  whenever  the  dividends  so  credited  or  paid 
were  subject  to  reclamation. 

.  The  limitation  of  five  years  would  bar  the  remedy  at  law;  the 
statute  must  therefore  have  the  same  effect  and  operation  if  the 
remedy  be  pursued  in  a  court  of  equity. 

We  do  not  deem  it  necessary  to  decide  whether  the  debts 
against  the  corporation,  which  some  of  the  stockholders  pur- 
chased after  the  execution  of  the  deed  of  trust,  could  or  not  be 
rendered  available  as  a  set-off  in  an  action  by  the  trustee  for  the 
recovery  of  the  illegal  dividends.  No  such  action  has  been 
instituted,  nor  has  the  trustee  asserted  a  claim  to  them  in  this 
action  in  such  a  manner  as  to  require  it  to  be  noticed  by  the 
stockholders.  More  than  five  years  have  elapsed  since  the  last 
dividend  was  paid,  and  since  the  stock  notes  were  surrendered 
to  the  stockholders.  The  claim  is  therefore  barred  bv  the  stat- 
ute  of  limitations,  and  consequently  the  validity  of  these  debts 
as  a  set-off  is  immaterial.  The  trustee,  in  his  answer,  prayed 
that  he  might  be  united  with  the  plaintiffs  as  a  co-plaintiff  in 
the  action,  and  that  the  suit  might  progress  in  that  form  so  that 
if  the  dividends  were  illegal,  and  he  were  entitled  to  them,  the 
payment  of  them  might  be  adjudged  to  him.  But  no  such  order 
was  made,  and  if  it  had  been  made,  the  defendants  would  not 
have  been  bound  to  notice  the  claim  unless  it  had  been  asserted 
by  an  amended  petition,  upon  which  the  service  of  process  on 
them  would  have  been  necessary,  inasmuch  as  the  recovery  of 
the  dividends  by  him  would  have  been  based  upon  a  different 
ground  from  that  assumed  by  the  original  plaintiffs. 

It  is  contended,  however,  that  a  cestui  que  (rust  may  come  into 
a  court  of  equity  not  only  to  enforce  the  trust  itself,  but  also  to 
compel  the  debtors  of  the  assignor  or  grantor  to  pay  their  debts 
to  the  trustee  for  the  purposes  of  the  trust;  and  to  sustain  this 
doctrine,  the  case  of  Bixler  v.  Taylor^  3  B.  Hon.  362,  is  relied  upon. 

In  that  case  the  trustee  had  sold  the  trust  property  to  a  tiiird 
person,  and  the  object  of  the  bill  was  to  remove  the  trustee  and 
compel  a  surrender  of  the  property  to  its  proper  custody.  Fof 
that  purpose,  it  was  decided  that  a  court  of  equity  had  jurisdio- 
tion.  The  principle  of  that  decision  is  obvious.  The  trustee 
had  violated  his  duty  and  committed  a  breach  of  trust.     Oa  that 
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ground,  the  ceslui  que  trust  had  a  right  to  apply  to  a  court  of 
equitj  for  relief.  The  same  principle  enables  an  heir  or  dis- 
tributee to  maintain  a  suit  in  equitj  for  property  belonging  or 
for  a  debt  due  to  the  estate,  where  the  administrator  or  executor 
refuses  to  bring  an  action  for  it,  or  denies  that  the  estate  of  his 
testator  or  intestate  has  any  right  to  it.  But  that  one  beneficiary 
out  of  many  has  a  right  to  bring  an  action  in  his  own  name 
against  the  debtors  of  the  trust  fund  without  alleging  any  reason 
for  bringing  the  action,  except  that  he  has  an  interest  under  the 
deed  of  assignment,  is  a  position  wholly  untenable.  Such  a 
practice  might  lead  to  inextricable  confusion,  and  an  almost 
unlimited  multiplicity  of  actions.  If  such  an  action  can  be 
maintained  by  one  v&ftui  que  trust,  of  course  the  others  hare  the 
same  right,  and  yet  none  of  them  would  hare  a  right  to  collect 
the  money,  but  only  to  have  it  paid  OTer  to  the  trustee.  The 
trustee  is  the  proper  person  to  maintain  the  action,  and  none  of 
the  beneficiaries  have  a  right  to  bring  it  in  their  own  names 
unless  they  show  a  sufScient  reason  for  so  doing.  Under  the 
civil  code,  the  trustee  can  bring  the  action,  and  prosecute  it  in 
his  owu  name,  without  joining  with  him  any  of  the  beneficiaries  or 
making  them  parties  to  the  action.  He  represents  all  the  par- 
ties interested,  and  principle  and  convenience  alike  require  that 
actions  for  debts  due  to  the  trust  estate  shall  be  brought  by  him, 
and  not  by  any  of  the  beneficiaries. 

The  plaintiffs  did  not,  in  their  original  or  amended  petitions, 
allege  that  the  trustee  refused  to  bring  suit  for  these  dividends, 
or  state  any  other  ground  upon  which  they  claimed  the  right  to 
sue  for  them,  if  the  deed  of  assignment  should  not  be  vacated. 
On  the  contmry,  in  that  event,  they  did  not  claim  the  right  to 
sue  for  them,  but  expressly  called  upon  the  trustee  to  do  it. 
They  brought  their  action  to  vacate  the  assignment,  on  the 
ground  that  it  was  fraudulent,  and  only  claimed  the  right  to 
have  the  dividends  appropriated  to  the  payment  of  their  de- 
mand if  they  succeeded  in  their  effort  to  set  aside  the  assign- 
ment. If  they  failed  to  accomplish  that  object,  they  admitted 
that  the  right  to  collect  the  claims  which  the  company  had 
against  the  stockholders  for  illegal  dividends  passed  to  the 
trustee  by  the  terms  of  the  assignment,  and  they  alleged  that  he 
was  in  duty  bound  to  collect  them,  and  called  upon  him  to  do 
it.  Consequently  they  neither  asserted  a  right  to  maintain  an 
action  for  these  dividends,  if  the  deed  >>(  assignment  were  valid, 
nor  did  they  allege  the  existence  of  any  ground  that  would  have 
enabled  them  to  maintain  it,  if  they  had  asserted  a  right  to  do  so. 
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It  lias  been  contended  in  argument  that  the  trustee,  by  failing 
to  bring  suits  for  these  dividends  when  called  upon  to  do  it,  has 
violated  the  trust,  and  rendered  himself  liable  for  the  amount  of 
the  dividends.  We  deem  it  only  uecessaiy  to  remark  on  this 
subject  that  the  pleadings  do  not  contain  an}'  charge  against  the 
trustee  of  having  violated  his  duty,  nor  has  there  been  any  liti- 
gation between  the  parties  with  respect  to  this  matter  in  the 
court  below.  Consequently  the  question  attempted  to  be  made 
in  the  argument  does  not  arise  upon  the  record  in  this  case,  nor 
can  we  adjudicate  upon  it.  And  as  the  right  to  the  dividends 
passed  to  the  trustee  under  the  deed,  it  is  not  deemed  necessary 
to  decide  whether  the  plaintiffs,  as  mere  general  creditors,  not 
having  obtained  a  judgment  at  law  and  an  execution  thereon  with 
a  return  of  nulla  bona,  could  come  into  a  court  of  equity  for  the 
purpose  of  having  this  fund  applied  to  the  payment  of  their  de- 
mand. It  is  perfectly  manifest,  however,  that  they  did  not 
claim  the  right  to  do  so  on  the  ground  that  the  coiporation  was 
dissolved,  and  for  that  reason  an  action  at  law  could  not  be 
maintained  against  it.  Neither  their  original  petition  nor  their 
amended  petitions  contain  any  such  allegations;  but  on  the 
contrary,  the  corporation  is  made  a  defendant  and  proceeded 
against  as  being  still  in  existence;  and  it  cannot  be  admitted 
that  a  general  assignment  of  all  its  property  and  effects  in  trust 
for  the  payment  of  debts  will  of  itself  have  the  legal  effect  of 
producing  a  dissolution  of  a  corpoiTition. 

But  the  plaintiffs,  as  beneficiaries  under  the  deed,  had  a 
right  to  come  into  a  court  of  equity  to  obtain  their  ratable  part 
of  the  trust  fund.  The  effort  which  they  made  to  impeach  the 
validity  of  the  deed  was  rather  repugnant  to  the  claim  they 
asserted  to  the  benefit  of  its  provisions.  But  this  claim  was 
only  relied  upon  by  them  in  the  event  of  their  failure  to  have 
the  deed  vacated  as  fraudulent;  and  as  that  object  has  not  been 
accomplished,  they  have,  in  our  opinion,  a  right  to  maintain 
their  action  for  the  enforcement  of  the  trust,  and  the  recovery 
of  that  portion  of  the  trust  fund  to  which  they  may  be  entitled: 
Repplier  v.  Buck,  6  B.  Mon.  98. 

At  the  time  the  assignment  was  executed  the  plaintiffs  had  in 
their  hands  a  large  amount  of  debts  and  securities  which  were 
the  property  of  the  company,  and  which  passed  to  the  trustee 
by  the  deed  of  assignment,  subject,  however,  to  the  right  of  the 
plaintiffs  to  hold  them  as  collateral  security  for  the  amount  due 
to  them  by  the  company  at  the  tune  they  had  notice  of  the 
assignment.    After  deducting  therefrom  the  amount  due  to  them 
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at  that  time,  the  balance,  if  any,  they  must  account  for  to  the 
trustee.  They  have  no  right  to  retain  it  for  the  payment  of 
subsequent  advances,  unless  such  advances  were  made  in  dis* 
charge  of  a  previous  personal  liability  incurred  by  them  for  the 
company.  Upon  their  subsequent  collections  they  have  a  right 
to  a  reasonable  compensation,  which  may  be  fixed  at  ton  per 
centum,  that  being  the  commission  which  the  company  had 
agreed  to  allow  them  on  their  previous  collections. 

Wherefore  the  judgment  of  the  circuit  court  is  reversed  and 
cause  remanded,  that  a  judgment  may  be  rendered  against  the 
corporation  for  the  debt  due  to  the  plaintiffs,  and  for  further 
proceedings  consistent  with  this  opinion,  whereby  the  amount 
of  the  trust  fund  to  which  the  plaintiffs  vrill  be  entitled  may  be 
ascertained  and  its  payment  adjudged  to  them. 

Corporator  mat  be  Dbbtor  or  Creditor  or  Corporatiov,  aad  m  end* 
iter  take  a  mortgage:  Gordon  v.  Preston,  26  Ajn.  Deo.  75. 

Corporation  in  Faiuno  Circumstances  mat  Assign  its  PROPSRTTto 
trastees  for  the  benefit  of  preferred  creditors:  State  v.  Bank  qf  Maryland,  26 
Am.  Dec.  561,  note  575;  and  such  a  conveyance  is  not  fraudulent  as  to  other 
creditors  by  reason  of  giring  such  preference:  Sargent  v.  WebeteTf  46  Id.  743. 

Deed  op  Assignment,  What  Propertt  Passes  bt:  See  Scott  v.  Colemai^ 
Id  Am.  Dec.  71;  WUkea  v.  Ferris,  4  Id.  364,  and  note  366. 

Statute  op  Limitations  will  Bar  as  to  Trusts  Ckeated  by  Operation 
OP  Law,  though  It  mat  not  in  Cases  op  Express  Trusts:  McDowell  y, 
CoUhmith^  61  Am.  Dec.  305,  and  note  317,  collecting  prior  cases  in  this 
scries;  Presley  v.  Davis,  62  Id.  396;  and  that  statute  of  limitations  applies  to 
sU  implied  trusts,  but  not  to  subsisting  continued  and  acknoM'ledged  trusta, 
see  Tinnen  v.  Mebane,  60  Id.  205,  and  note  212;  PIMips  v.  State,  64  Id.  636» 
and  noto  636. 

Time  Begins  to  Run  when  Right  op  Action  Accrues,  not  when  Pebsov 
Ignorant  op  his  Rights  comes  to  the  knowledge  of  them:  Thomas  r.  White, 
)4  Am.  Dec.  56;  and  ignorance  of  one's  rights,  when  not  owing  to  the  fraud 
or  default  of  the  debtor,  does  not  prevent  the  operation  of  the  statute  of  limi- 
tations: Jordan  v.  Jordan,  16  Id.  249;  see  also  Tinnen  y.  Mebane,  GO  Id.  205, 
anti  note  212,  collecting  prior  cases  in  this  series. 

Where  Partt  can  Find  in  Court  op  Law  Full  and  Adbqitate  Remedy* 
ooiii-t  of  equity  does  not  open  its  door  to  hiui :  Doggett  v.  //ans,  C8  Am.  Dec. 
464,  and  cases  referred  to  in  note  thereto  475;  Redmond  v.  Dickersoit^  59  Id. 
418;  Andrews  v.  Sullivan,  43  Id.  53;  Smith  v.  PettingiU,  40  Id.  667;  and  see 
Vatm  V.  IfargeU,  32  Id.  689,  and  note  695. 

Statute  ok  Limitations  is  Appued  Alike,  Both  at  Law  and  in  Equity, 
where  the  remedy  is  concurrent:  Johnson  v.  Tovlmin,  52  Am.  Deo.  212,  and 
note  221;  Hamilton  v.  Hamilton's  Ex'rs,  55  Id.  585;  Perkins  v.  CaritneU,  42 
h\.  753;  TarleUn  v.  QMthwaiU's  Heirs,  59  Id.  296. 

The  principal  case  is  cited  in  Roberts  v.  Roberts,  7  Bush,  104,  to  tht 
point  that  in  case  of  an  express  trust  between  the  holder  of  funds  and  thxasm 
who  will  finally  be  entitled  to  them,  there  is  no  adverse  possession,  and  tb* 
trust  wiU  not  be  barred  by  any  length  of  time. 


IM  Oowiv  u  Oaxpbkll's  Adm^       [Eentockj^ 


GowAK  V.  Campbell's 

[17  B.  MnOHlB,  822.] 

Aflnov  ov  Dsn  QAVKov  BB  HAi>TAnna>  Ao AiiraT  SboBouTo^ 

■tetate  of  1797.  for  a  forfaitim  Inooired  l^  his  testator  on  s  penal  statots. 

Bnsurm  of  KsNTncnnr,  Pabsbd  in  1812»  Sattko  Biobt  of  AonoN  fob  Fbb- 
•oarAL  Ihjubxbs  to  ob  AOAnrer  ADMnrnnATOBa  astd  Bzbootobs,  in  Hka 
namisr  with  actloiit  founded  on  ooBliaot»  embraced  aetiona  for  pcnoBal 
injuries  only,  and  did  not  apply  to  injnries  to  real  estate. 

AflOOB   OlTBir  BT  SfATUTB  AQAXH8T   PaBTT,  BDT  WhIOB  AbAXBS  BT  KB 

Dbath,  oannot  be  maintained  against  his  personal  representative. 
Ubbbb  Rbtxsbd  Statutes  of  Kkntuckt,  It  is  vot  Madb  Dutt  of  Ab- 
imnsTaATOB  who  has  the  oontrol  of  slaves  merely  lor  the  pnrpoee  of  ad* 
ministering  the  estate  of  his  intestate  to  list  a  statement  of  themwilk 
tiM  clsriL  of  tlie  coonty  oonrt^  nor  osa  ha  bo  fined  for  IsiliQg  to  do  it» 

Appbal  from  the  oizonit  of  PulaaU  oomitj.    Thb  opiniom 
the 


iZ.  Jll.  Bradley,  for  flie  appellant. 

The  appellees  were  not  repreeented  hy  oonnsel. 

By  Ck>nrt,  SmPBOH,  J.  This  action  was  bionght  by  lite  liflifli 
and  distribntees  of  W.  G.  Cowan,  deceased,  against  the  admin« 
istrator  of  A.  Campbell,  for  the  failure  of  the  defendant's  intes- 
tate, who  had  intermarried  with  the  widow  of  said  W.  G.  Cowan, 
to  make  out  under  oath  and  file  for  record  in  the  clerk's  oiBce 
of  the  oounty  court  where  he  resided  the  names  of  the  slaires, 
and  their  respectiye  ages,  that  had  been  allotted  as  dower  to  his 
wife  out  of  the  estate  of  her  deceased  husband.  A  demurrer  to 
the  petition  was  sustained  by  the  circuit  court,  and  judgment 
rendered  for  the  defendants,  from  which  the  plaintiffs  hare  ap- 
pealed. 

By  an  act  passed  in  1889,  8  Btat.  Law,  654,  it  was  made 
the  duty  of  all  persons  holdings  life  estate  in  slaTCS  to  make  out 
and  file  with  the  derk  of  the  county  court  annually  such  a  list  of 
said  slaTCs  as  therein  required;  and  for  the  failure  to  do  so,  thej 
were  subjected  to  a  forfeiture  of  one  hundred  dollars,  to  be  re- 
covered  by  action  of  debt  by  the  persons  entitled  to  the  slaires 
in  rcTersion  or  remainder.  This  act  was  repealed  by  an  act  of 
1814,  Sess.  Acts,  1843-4,  p.  84,  which  required  the  perform- 
ance  of  the  same  duly  by  persons  holding  a  life  estate  in  slayes, 
and  subjecting  them,  for  a  failure  to  comply  with  the  requisi- 
tions of  the  statute,  to  a  fine  by  presentment  of  a  grand  Jury, 
not  exceeding  fifty  dollars  for  each  failure.  By  the  roTised 
htatutes,  p.  628,  the  same  duty  is  imposed  on  the  owner  of  a 
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life  estate  in  Blaves:  and  for  a  fiulore  to  file  such  annual  state- 
mentt  he  is  made  liable  to  a  fine  not  exceeding  fifty  dollars  for 
each  offense,  for  the  use  of  the  person  in  remainder^  to  be  recor- 
ered  by  suit  or  indictment,  at  the  cost  of  the  person  suing. 

The  fine  imposed  by  the  act  of  1844  was  not  declared  to  be  for 
the  benefit  of  the  persons  entitled  to  the  slaves  in  reyersion  or 
remainder;  and  as  it  could  only  be  recovered  under  a  present- 
ment by  a  grand  jury,  no  suit  for  it  could  be  maintained  in  the 
name  of  the  reversioner  or  remainderman,  and  when  collected,  it 
was  not  for  his  benefit,  but  was  to  be  used  for  the  same  purpose 
that  other  fines  were  directed  to  be  appropriated  by  the  law  in 
force  at  the  time  of  their  recoveiy. 

The  principal  question,  however,  that  arises  on  the  demurrer 
is.  Can  an  action  be  maintained  against  the  personal  repre- 
sentative of  the  offender  after  his  death,  either  under  the  act  of 
1839,  or  under  the  revised  statutes  ?  or  does  the  action  abate  by 
the  death  of  the  party?  By  the  principles  of  the  common  law, 
all  actions  founded  on  a  tort  died  with  the  person.  This  rule 
of  the  common  law  underwent  considerable  alteration  by  the 
statute  of  4  Edw.  m.,  which  was  re-enacted  by  the  legislature 
of  this  country  in  1797 :  1  Litt.  624.  But  even  under  the  law 
as  thus  modified,  debt  could  not  be  maintained  against  an  ex- 
ecutor for  a  forfeiture  incurred  by  his  testator  on  a  penal  stat- 
ute: Com.  Dig.,  tit.  Administration,  B,  15.  By  an  act  passed 
in  1812, 1  Stat.  Law,  88,  it  was  enacted  that  no  species  of  ac- 
tions for  personal  injuries  shall  cease  or  die  with  the  person, 
except  actions  for  assault  and  batteries,  slander,  criminal  con- 
versation, and  so  much  of  the  action  for  malicious  prosecution 
as  is  intended  to  recover  for  the  personal  injury;  but  that  for 
any  other  injury  than  those  therein  excepted,  an  action  might 
be  brought  and  maintained  by  executors  or  administrators,  or 
against  executors  and  administrators,  in  like  manner  with  causes 
of  action  founded  on  contract. 

It  was  decided  in  the  case  of  McAfee  v.  Kennedy,  1  Litt.  92,  that 
this  act  embraced  actions  for  personal  injuries  only,  and  did  not 
apply  to  injuries  to  real  estate.  Now,  this  action  is  not  brought 
for  a  personal  injury,  nor  is  the  penalty  inflicted  by  the  stat- 
utes imposed  on  account  of  an  injury,  either  to  the  person  or  the 
property  of  another;  but  it  is  inflicted  for  a  failure  to  comply  with 
the  requisitions  of  the  law,  which  failai-e  might  be  productive  of 
injury  to  the  rights  of  other  pei'sons.  The  action  for  the  pen- 
alty under  these  statutes  is  not  embraced  either  by  the  letter 
or  the  spirit  of  this  act.    And  as  the  penalty  is  in  its  nature 
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personal,  being  a  fine  against  the  offender,  the  action  given 
by  the  statute  abates  by  his  death,  and  cannot  be  maintained 
against  Ijis  personal  representative. 

Under  the  revised  statutes,  if  the  owner,  guardian,  or  hus- 
band fail  to  comply  with  the  law,  they  are  made  liable,  but  it 
is  Dot  made  the  duty  of  an  administrator,  who  has  the  control  of 
tlie  slaves  merely  for  the  purpose  of  administering  the  estate  of 
his  intestate  i^.  list  a  statement  of  them  with  the  clerk  of  the 
county  court,  nor  is  he  subjected  to  a  fine  for  failing  to  do  it. 

Wherefore  the  judgment  is  afiirmed. 


Abatement  of  Action  bt  Death  of  Pabtt  generally,  but  not  under  afeat- 
ate  provision:  See  PetU  v.  /Mn,  56  Am.  Dec.  419,  and  note  420^  ooUeotiag 
prior 
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[17  B.  MONROB,  722.] 

Municipal  Corporation  is  not  Liaklb  in  Damages  for  Valxte  of  Pbop* 
ERTT  Destroyed  by  Firb  in  consequence  of  the  failure  on  the  part  of 
the  city  autboritiea  to  keep  its  public  cisterns  in  repair,  and  to  provide 
its  fire-company  with  hooks,  ladders,  and  other  necessary  apparatna. 

To  Sustain  Action,  Damages  to  le  Uecovered  must  be  the  natural  and 
proximate  consequence  of  the  act  or  omi&sion  complained  of. 

Appeal  from  the  circuit  court  of  Eenton  couniy.    The  opin* 

ion  states  the  case. 

Stevenson  and  Kinkead,  for  the  appellant. 
Menzies  and  Pryor,  for  the  appellee. 

By  Court,  Duyall,  J.  This  is  an  action  brought  by  the  aj^ 
pellant  against  the  city  of  Covington  to  recover  the  value  of  a 
house,  which  it  is  alleged  was  destroyed  by  fire  in  conse- 
quence of  the  failure  on  the  part  of  the  city  to  keep  its  public 
cisterns  in  repair,  and  to  provide  the  fire-company  of  the  city 
with  hooks,  ladders,  and  other  necessary  apparatus.  The  cir- 
cuit court  sustained  a  demurrer  to  the  petition,  and  from  that 
judgment  the  plaintiff  has  appealed. 

This  court  has  recognized  the  doctrine  that  where  a  particular 
act  operating  injuriously  to  an  individual  is  authorized  by  a  mu- 
nicipal corporation,  by  a  delegation  of  power,  either  general  or 
special,  it  will  be  liable  for  the  injury  in  its  corporate  capacity 
where  the  acts  done  would  warrant  a  like  action  against  an 
individual;  that  cities  are  responsible  to  the  same  extent  and  in 
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the  same  manner  as  natural  persons  for  injuries  occasioned  bj 
the  negligence  or  unskillfulness  of  their  agents  in  the  con- 
struction of  works  for  their  benefit;  and  that  where  a  city  cor- 
poration is  bound  to  keep  the  streets  and  sewers  of  the  city  in 
proper  repair,  it  is  liable  to  damages  if  any  person  be  injured  by 
its  neglect  to  have  such  repairs  made:  PraUver  y.  CUy  of  Lexing- 
ton, 13  B.  Mon.  661  [56  Am.  Dec.  585],  and  the  cases  there 
cited. 

Hence  it  follows  that  where,  as  in  the  case  cited  by  counsel 
for  appellant,  of  Eenly  v.  Mayor  of  Lynn  Begis,  6  Bing.  100; 
S.  C,  3  Bam.  &  Adol.  77;  S.  C,  1  Bing.  N.  C.  222,  the  city 
neglected  to  keep  a  sea-wall  in  repair,  in  consequence  of  which 
the  grounds  of  the  plaintiff  were  inundated;  or  where  a  ditch  is 
allowed  to  remain  open  in  a  street,  and  a  person  is  injured  by 
falling  into  it;  or  where  a  sewer  is,  by  the  negligence  of  the  city, 
made  so  small  that  in  a  heavy  rain  the  water  could  not  pass  off, 
but  was  forced  back  into  the  houses  of  the  inhabitants; — ^in  all 
such  cases  the  liability  of  the  corporation  is  undeniable,  and 
rests  upon  the  same  principles  that  would  determine  the  liabil- 
ity of  a  private  person. 

This  principle,  as  stated  by  Greenleaf ,  is  that  "  the  damage  to 
be  recovered  must  always  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  This  rule  is  laid  down  in  re- 
gard to  special  damages,  but  it  applies  to  all  damage.  Thus, 
where  the  defendant  had  libeled  a  performer  at  a  place  of  pub- 
lic entertainment,  in  consequence  of  which  she  refused  to  sing, 
and  the  plaintiff  alleged  that  by  reason  thereof  the  receipts  of 
his  bouse  were  diminished,  this  consequence  was  held  too  re- 
mote to  furnish  ground^  for  a  claim  of  damage:"  Greenl.  Ev., 
sec.  256.  '*  But  it  is  far  easier,"  says  Sedgwick  in  his  treatise 
on  the  measure  of  damages,  chapter  3,  "  to  lay  down  a  general 
proposition  than  to  apply  it  to  a  particular  case.  Wlien  we 
come  to  analyze  causes  and  effects,  and  undertake  to  decide 
what  is  the  natural  result  of  a  given  act,  and  what  is  to  be  re- 
garded as  unnatural,  what  is  proximate  and  what  remote,  we 
shall  find  ourselves  involved  in  serious  difficulty.  Many  things 
are  perfectly  natural,  and  yet  very  remote,  consequences  of  a 
particular  act;  many  other  results  are  proximate,  nay,  immedi- 
ate, and  yet  so  little  to  be  expected  that  they  can  scarcely  be 
pronounced  natural.  Nor  does  the  requirement  that  the  dam- 
age be  both  natural  and  proximate  relieve  us  from  the  difficulty. 
The  rule  is  not  much  more  definite  when  it  is  said  that  the  dam« 
ages  must  be  the  legal  and  natural  consequence  of  the  act  oom* 
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plained  of.  As  in  a  case  in  which  the  defendant  had  slandered 
the  plaintiff,  who  was  employed  by  one  J.  O.  as  a  joomeyman 
for  a  year  at  certain  wages,  by  saying  that  he  had  cut  certain 
flocking-cord,  and  the  plaintiff  claimed  special  damage  for  bis 
discharge  by  J.  O.,  in  consequence  of  the  slander,  before  the 
expiration  of  the  year,  it  waa  held  by  Lord  Ellenborough  that 
the  discharge  of  the  plaintiff  by  J.  O.  was  a  mere  wrongful  act, 
and  not  *  the  legal  and  natural  consequence  of  the  slander  com- 
plained of.' " 

The  learned  author  has  collected  a  great  number  of  cases  on 
this  subject,  English  and  American,  in  all  of  which  the  courts 
profess  to  recognize  and  adhere  to  the  rale  stated,  though  the 
decisions  exhibit  some  want  of  uniformity,,  resulting  chiefly, 
however,  from  the  different  classes  of  cases  to  which  it  has  been 
applied.  In  actions  of  tort,  for  instance,  it  has  been  held,  even 
where  Tindictive  damages  cannot  be  demanded,  that  the  degree 
of  fault  will  gOTcm  not  only  the  queetion  of  liability,  but  the 
amount  of  remuneration;  and  accordingly  as  the  act  is  more  or 
less  morally  wrong,  so  the  courts  will  make  the  guilty  party  re- 
sponsible for  the  consequence,  more  or  less  remote  of  his  conduct. 
The  effect  of  this,  says  Sedgwick,  will  be  to  introduce  into  the 
subject  of  wrongs  the  most  perplexing  distinctions;  the  tribunal 
will,  in  each  case,  have  to  decide  not  only  a  legal  but  a  moral 
question,  and  to  determine,  moreover,  the  amount  of  conse- 
quences for  which  a  given  amount  of  immorality  or  negligence 
is  to  be  made  answerable.     And  he  concludes  his  able  review  of 

r 

all  these  decisions  by  saying  that  *'  it  would  be  better  in  all 
matters  of  tort,  where  the  wrong  is  not  so  flagrant  as  to  warrant 
vindictive  damages,  to  adhere  as  closely  as  possible  to  a  nxed 
rule;  to  declare  that  in  no  case  shall  the  measure  of  relief  depend 
on  the  motive  of  the  party,  and  that  the  remuneration  is,  in  all 
cases,  to  be  limited  to  the  natural  and  proximate  consequences 
of  the  act."  The  rule  as  thus  laid  down  has  been  strictly  adhered 
to  by  this  court  in  all  cases  in  which  similar  questions  have 
arisen.  In  the  case  of  Bosworih  v.  Brand,  1  Dana,  377,  the  de- 
fendant had  permitted  about  fifty  slaves  to  assemble  and  dance 
in  an  outhouse  on  his  place;  about  midnight  a  patroling  party 
surrounded  the  house  for  the  purpose  of  apprehending  the 
negroes  and  breaking  up  the  frolic;  that  the  negroes  refused  to 
surrender  when  called  upon,  and  endeavored  to  make  their 
escape;  that  one  of  the  x^&trol,  without  any  necessity  for  ao 
doing,  wantonly  fired  a  pistol  into  a  dark  room,  crowded  with 
negroes,  and  thereby  killed  the  slave  of  Brand.     The  oonduot  of 


Jan.  1856.]       Patch  v.  Crrr  of  CJovingtok.  189 

BoBworih,  in  permitting  ibis  aaaamblage  of  alaTes,  was  illegal, 
being  contraiy  to  the  expirees  proTisions  of  the  statnte,  and 
under  which  he  was  liable  to  an  indictment.  It  was  thexefoie 
contended  that  inasmuch  as  Bosworth's  illegal  act  was  the  cause 
of  the  slave's  death,  he  was  liable  to  the  owner  in  damages  for 
his  Talne.  But  the  court  held  that  **  it  is,  in  general,  troe  that 
a  man  is  entitled  to  reparation  for  every  damage  he  sustains 
from  the  unlawful  action  or  omission  of  another.  But  the  dam* 
ages  must  be  the  direct  and  immediate,  or  at  least  the  proximate 
and  natural,  consequence  of  the  act  or  omission  complained  of. 
It  will  not  do  to  cany  it  to  every  consequence,  however  remote, 
which  can  be  traced  to  the  particular  action  or  omission,  and 
much  less  to  such  things  as  are  not  a  natural  consequence,  and 

may  have  arisen  from  other  and  extraneous  causes The 

tme  view  of  the  case  is  that  the  permitting  the  negroes  to  assemble 
and  remain  at  the  frolic  was  not,  properly  speaking,  the  cause  of 
the  death.  The  caose  was  the  wanton  malice  of  the  patrol;  and 
if  that  had  been  produced  by  drink  given  by  another,  that  other 
would  have  been  a  much  more  proximate  cause  of  the  death  than 
either  Bosworth  or  the  frolic,  yet  we  presume  no  one  would 
contend  for  the  liability  of  the  giver  of  the  drink."  The  same 
doctrine  has  been  held  in  numerous  other  and  more  recent  ad- 
judications of  this  court:  King  v.  Shanks,  12  B.  Mon.  420,  and 
cases  there  cited. 

Do  the  facts  set  forth  by  the  appellant  in  the  case  now  before 
us  make  out  a  cause  of  action  within  the  rule  or  principle  we 
have  been  considering?  He  alleges  that  the  fire  by  which  hii 
house  was  destroyed  originated  in  a  small  frame  building  adja- 
cent to  his  own;  that  the  firemen  had  reached  his  house  before 
the  flames  had  communicated  to  it,  and  would  have  been,  as  he 
is  informed,  believes,  and  charges,  able  to  save  it,  but  that  in 
consequence  of  the  failure  and  neglect  of  the  city  council  to 
keep  in  repair  the  public  cisterns  in  the  vicinity  there  was  not 
sufficient  water  to  extinguish  the  flames,  and  his  building  was 
therefore  destroyed;  that  there  were  three  public  cisterns  in  the 
viciniiy,  but  neither  was  in  a  condition  to  hold  much  if  any 
water,  owing  to  the  neglect  of  the  diy  authorities  whose  duty  it 
was  to  keep  them  in  repair;  that  they  had  undertaken  to  do  this, 
taxing  the  appellant  and  other  citizens  for  that  purpose,  and 
that  they  were  notified  that  the  cisterns  required  repairing;  thai 
the  city  had  organized  a  fire  department  at  considerable  cost  to 
the  inhabitants,  but  had  failed  to  provide  the  necessary  hooks 
and  laddsKB  for  its  use,  in  consequence  of  which  the  fixemes 
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had  been  unable  to  pull  down  the  adjacent  frame  building  be- 
fore the  fire  reached  his  house;  that  in  consequence  of  this  two- 
fold negligence,  his  house,  which  was  worth  five  thousand  dol- 
lars, was  consumed,  and  he  therefore  prays  judgment  for  that 
sum. 

It  is  not  charged  that  the  fire  was  the  consequence,  remote  or 
proximate,  of  any  act  or  omission  on  the  part  of  the  city.  The 
legal  import  of  the  allegation  is  that  the  plaintiff's  house  was 
Bet  on  fire  by  the  frame;  that  the  destruction  of  his  property 
which  resulted  from  this  cause  would,  in  the  opinion  of  plaintiff, 
have  been  averted  by  the  firemen  if  the  cisterns  had  not  been 
out  of  repair  through  the  negligence  of  the  city.  It  is  obvious, 
therefore,  that  the  cause  which  produced  this  effect  was  wholly 
disconnected  from  and  independent  of  the  city,  or  of  its  acts  or 
omissions.  There  was  neitiier  proximity  in  the  order  of  the 
events  nor  the  relation  of  cause  and  effect  between  the  negli* 
gent  omission  complained  of  and  the  results  which  followed. 
As  in  the  case  of  Basnoorih  v.  Brandy  1  Dana,  377,  the  illegal  act 
of  Bosworth  would  have  been  followed  by  no  injurious  conse- 
quences but  for  the  intervention  of  the  real  and  immediate 
cause  of  the  slave's  death — the  malicious  shooting  by  the  patrol; 
BO  here,  the  alleged  negligence  of  the  city  council  could  not 
have  occasioned  the  destruction  of  the  appellant's  house  but 
for  the  intervention,  in  like  manner,  of  the  more  immediate, 
and  therefore  real,  cause — the  burning  of  the  adjacent  building. 
If  the  cisterns  had  been  full  of  water,  and  the  city  council  had 
negligently  and  knowingly  left  them  open  or  uncovered,  in 
cosequence  of  which  the  slave  of  the  appellant  had  fallen  in  and 
drowned,  their  liability  would  have  been  unquestionable,  upon 
the  piiuciple  referred  to,  because  then  the  damage  would  obvi- 
ously have  been  the  natural  and  proximate  consequence  of  the 
negligence. 

Upon  the  same  principle,  if  the  council  had  negligently  per- 
mitted a  ditch  to  remain  open  in  the  street,  whereby  the  plain- 
tiff 's  servant,  in  attempting  to  cross  it,  was  killed  or  maimed, 
he  could  recover  against  them  to  the  extent  of  the  injury;  but 
suppose  the  plaintiff's  servant  is  suddenly  attacked  with  a  dan- 
gerous malady  requiring  the  immediate  aid  of  a  physician;  that 
one  is  sent  for  who  could  have  reached  his  patient  in  time  to 
save  him,  but  was  prevented  by  falling  into  the  ditch  thus  negli- 
gently left  open,  whereby  he  was  wounded  and  was  unable  to  pro- 
ceed farther,  in  consequence  of  which  the  slave  died;  or,  as  in 
the  case  put  by  this  court  in  Bosworth  v.  Brandy  1  Dana,  377| 
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sappose  the  slaTe  of  one  goes  to  the  farm  of  another,  and  la  not 
diiyen  away  in  the  time  prescribed  by  the  statute,  and  in  con- 
sequence the  slayo  is  overtaken  on  his  return  home  by  a  hurri* 
cane,  and  killed  by  the  falling  of  the  timber,  will  it  be  pre- 
tended that  in  either  case  the  owner  of  the  slave  could  recover 
bis  value  ?  And  yet  they  come  within  the  principle  which  the 
counsel  for  the  appellant  insists  is  established  by  the  numerous 
cases  cited  in  his  elaborate  and  able  argument;  namely,  ''  thiit 
whencTer  injuiy  occurs,  directly  or  consequently,  from  the  will- 
ful neglect  of  corporate  duty,  an  action  is  clearly  maintainable  by 
a  party  especially  injured,  in-espective  of  the  events  or  parties 
that  intervene."  Under  this  extension  of  .the  doctrine,  every 
consequence  of  a  given  act  or  omission,  however  remote  and  un- 
natural, may  become  the  foundation  of  a  right  of  action,  either 
against  a  corporation  or  an  individual.  No  such  comprehen- 
sive rule  is  deducible  from  the  authorities  when  examined  with 
reference  to  the  facts  involved  and  the  points  decided.  Indeed, 
the  utter  impracticability  of  applying  such  a  rule  is  a  sufficient 
aigU!T)ent  against  its  existence. 

Upon  a  careful  examination  of  all  the  authorities  within  our 
reach  in  which  this  perplexing  question  has  been  discussed,  we 
conclude  that  the  only  reasonable  pnuciple  to  be  deduced  from 
them  all  is  that  to  which  we  referred  in  the  outset:  that  the 
damage  to  be  recovered  must  be  the  natural  and  proximate  con- 
sequence of  the  act  or  omission  complained  of;  that  the  petition 
in  this  case,  giving  to  eveiy  allegation  of  fact  the  effect  to  which 
it  is  entitled,  on  demuiTcr,  fails  to  show  cause  of  action,  and 
that  the  demurrer  was  therefore  properly  sustained.  We  have 
arrived  at  this  conclusion  not  without  some  hesitation,  arising 
chiefly  from  the  difficulty  of  determining,  from  the  multitude  of 
adjudged  cases,  the  precise  relation,  as  defined  by  the  terms 
'* natural"  and  ''proximate,"  which  should  exist  between  the 
ill^;al  act  or  omission,  and  the  resulting  damage,  in  order  to 
entitle  the  injured  party  to  redress. 

The  judgment  is  affirmed. 

Liability  a?  Municipal  Ck)RPoaATioM  tob  Acn  Dokb  bt  its  OmoBBt 
QB  AoBNTS:  See  Rochester  White  Lead  Co,  v.  Ci^y  q/*  Roehuter^  58  Am.  Deo. 
S16,  and  extended  note  thereto  S20  et  seq.;  Wallace  v.  CUy  qfJIiueeatinet  61 
Id.  131,  note  133. 

Natural,  PBOxmATB*  and  Lioal  RBSux/ra  abb  All  that  Dahaou  gam 
BB  Rbcoybbbd  fOBs  DonneU  ▼.  /onef,  48  Am.  Dea  60;  ffmrrUom  t*  JMU^^ 
17  Id.  578. 
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ICcnnaiFAL  CoiiPO]UTTO!r  m  iror  Liable  ly  Damaou  to  Owvxb  ov 
Pbopertt  Dbstrotzd  or  Damaged  bt  Fire  ia  ooDseqnenoe  of  n^leotoB 
ita  part  to  proyide  suitable  engines  or  fire  apparatus,  or  to  provide  and  keep 
in  repair  public  cisterns:  2  Dillon  on  Mun.  Corp.,  3d  ed.,  977*  citing  the  prin- 
cipal case,  with  many  others,  in  support  of  the  above  proposition:  ITtUer  t. 
Sedalict,  53  Mo.  161;  S.  C,  14  Am.  Uep.  445,  citing  the  principal  case. 

MuNiciPALXTT  IS  NOT  LiABLB  FOB  Rbmotb  DAMAGES,  and  the  damagM 
for  which  relief  is  sought  must  be  the  natural  and  proximate  result  of  the  aot 
complained  of  in  order  to  entitle  the  party  to  recover:  Sobinson  v.  OUy  ^ 
EvantmUt^  78  Ind.  336,  citing  the  principal  case  to  this  point 
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[11  LomiiAXA  AnnjAX.,  27.] 

FuffT  IB  MOT  RsBPOKsiBLi  fOB  Loss  OF  Rehittakcb  bt  Lbrib  deporiM 
In  p08tK>flSoe  box  specially  aet  apart  for  his  tue. 

A/aaan  CAmror  be  Hxld  Iiabls  vok  not  AvnciFAnvfii  Dav«sb  Alvo- 
asTHSR  OUT  ov  Obi>imart  CouBSi  OF  BuBivsaa,  or  of  natnnU  erents, 
•lihoiigh  be  may  properly  be  held  responsible  for  a  n^lect  to  proTide 
against  risks  or  perils  to  which  property  Intrusted  to  his  care  may  in  the 
ordinary  course  of  business  be  exposed. 

AnBAL  bom  the  third  district  court  of  New  Orleans.  The 
iMts  of  the  case  are  stated  in  the  opinion. 

Bonford,  for  the  plaintiff  and  appellant 
E.  and  J.  A.  Oaiiher,  for  the  defendant. 

Bj  Court,  Lea,  J.  In  this  case  the  plaintiff  seeks  to  make 
the  defendant  responsible  for  the  loss  of  certain  bank  notes 
sent  by  mail,  and  addressed  to  the  defendant,  which  were  taken 
from  the  post-office  by  a  third  person  (one  Brownjohn),  who 
bad  preyiously  been  in  the  employ  of  the  defendant,  but  who 
had  been  discharged,  as  the  petition  alleges,  for  cause  of  dis- 
honesty. 

It  is  urged  that  the  amounts 'remitted  were  delivered  to  the 
defendant  by  their  deposit  in  his  box  in  the  post-office;  and 
further,  that  the  defendant  wa9  guilty  of  gross  and  culpable 
neglect  in  not  giving  notice  to  the  postmaster  that  he  had  dis- 
mbaxged  his  clerk,  and  in  not  instructing  him  not  to  deliver 
letters  to  said  Brownjohn. 

Dxo.  Vob  LXVI--ia  IM 
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The  arrangement  bj  which  letters  are  deposited  in  boxes 
speoially  set  apart  for  particular  individuals  is  one  which  haa 
been  adopted  for  the  convenience  of  their  delivery;  but  the  let- 
ters so  deposited  are  under  the  exclusive  control  of  the  officers 
in  the  post-office,  and  are  not  delivered  until  they  are  handed 
to  the  person  for  whom  they  were  intended,  or  his  agents. 
There  was  therefore  no  delivery  of  the  remittances  to  the  de- 
fendant. 

The  next  question  to  be  determined  is  whether  the  defendant 
has  been  guilty  of  neglect. 

An  agent  may  properly  be  held  responsible  for  a  neglect 
to  provide  against  the  risks  or  perils  to  which  property  in- 
trusted to  his  care  may,  in  the  ordinary  course  of  business,  be 
exposed,  but  he  cannot  be  held  liable  for  not  anticipating  a 
danger  altogether  out  of  the  ordinary  course  of  business  or  of 
nafcural  events. 

The  plaintiff  undertook  to  send  a  certain  sum  of  money  to 
the  defendant;  until  it  is  received,  the  latter  cannot  be  held  ac- 
countable for  it.  At  the  time  the  robbery  took  place  it  was  no 
more  under  the  defendant's  control  than  that  of  the  plaintiff; 
and  though  we  are  not  prepared  to  say  that,  under  the  peculiar 
circumstances  of  this  case,  as  disclosed  by  the  evidence,  the 
plaintiff  himself  was  guilty  of  neglect,  yet  nothing  in  the  record 
justifies  the  assumption  that  the  defendant  was  bound  to  pro- 
tect the  plaintiff  against  acts  of  fraud  or  violence  which  might 
be  perpetrated  upon  the  post-office  by  one  who  was  not  in  his 
employ  or  under  his  control.  We  think  the  plaintiff  is  not  en- 
titled to  claim  from  the  defendant  a  reimbursement  of  the  money 
of  which  he  has  been  robbed  by  a  third  person,  the  act  by  which 
the  loss  was  occasioned  not  being  one  which,  under  the  circum- 
stances, the  defendant  could  reasonably  have  anticipated* 

Judgment  affirmed,  with  costs. 


Watson  v.  Templeton. 

[11  LoinezAHA  Ahotal,  137.] 

Dbmand  fob  PAncxNT  OF  NoTS  OR  Bill  Dub  bt  Pabtnxbship  Is  a  rafl* 
oient  presentment  if  made  within  the  usual  business  hours  at  the  com- 
meroial  domicile  of  the  firm.  It  is  not  necessary  to  make  a  further  de- 
mand at  the  private  residence  of  the  individual  partners. 

NOTABT  COMPUES  StBIOTLT  WITH  COMMSBCIAL  USAOB  IK  GlYUrO  NOTId 

Exclusively  to  Last  Indorser,  especially  if  he  is  ignorant  of  the 
dence  of  the  other  parties  to  a  bill  of  exchange. 
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"Tn  Day"  Which  Bach  Ihdobsib  u  Aixowxd  wmmr  Wrks  voOnn 
HU  NoTids  in  tarn  will  oommenoe  with  that  on  which  he  hiandf  r»- 
odves  notice,  where  the  distance  is  sach  m  to  raqolre  an  interralol 
several  days  lor  the  purposes  of  communication. 

HoLDiB  07  Bill  or  Bzohanoi  is  not  Bonin>  to  ICaxb  Pubuo  PftocLa- 
HATiov,  or  to  adTerfetse  for  informatiaii  oonosming  the  residence  of  one 
whose  domicile  is  without  the  state. 

Apfkal  from  the  district  court,  tenth  distriott  pttiih  of  OanolL 

SeOfy,  for  the  plaintifll 

Caldwell,  for  the  defendant  and  appellant. 

By  Ckmrt,  Lea,  J.  This  is  a  suit  fay  the  holder  againat  the 
drawer  of  a  protested  bill  of  exchange. 

The  defendant's  counsel  has  urged  in  aigoment  that  the  eri- 
dence  establishes  an  insufBdent  demand  of  the  acceptor  and  a 
want  of  proper  diligence  in  notifying  the  drawer.  Other  mat- 
ters also  have  been  urged  on  behalf  of  the  defendant,  which  we 
consider  it  unnecessary  to  discuss. 

On  the  nineteenth  of  Februaiy,  1860,  the  defendant  drew  his 
draft  upon  William  Laughlin  &  Co.,  of  this  city,  in  favor  of  0. 
J.  Searls,  for  the  sum  of  two  thousand  five  hundzed  dollars,  paya* 
ble  ten  months  after  date.  This  bill,  after  acceptance,  was  in  due 
course  of  business  discounted  by  the  Planters'  Bank  of  Nash- 
ville, and  was,  by  the  officers  of  that  institution,  transmitted 
for  collection  to  the  Mechanics'  and  Traders'  Bank  of  this  dtj, 
where  the  acceptors  resided.  The  bill  is  dated  in  New  Orleans, 
though  the  drawer,  it  appears,  resides,  and  did  reside  at  the 
time  the  draft  was  drawn,  in  the  parish  of  Carroll,  in  this  state, 
to  which  place  he  removed  from  Warren  county,  in  the  state  of 
Mississippi,  the  place  of  his  previous  residence. 

On  the  maturity  of  the  note,  a  presentment  for  payment  was 
made  at  the  place  of  business  of  the  acceptors,  by  a  notazy 
public,  who,  finding  it  shut,  made  protest  for  non-payment, 
without  making  further  inquiry  for  the  residence  of  the  accep- 
tors, and  on  the  same  day  sent  notice  of  the  same,  by  mail,  to 
the  president  of  the  bank  of  Nashville,  inclosing  in  the  same 
letter  the  notices  for  the  other  parties  to  the  bill.  These  notices 
were  received  in  due  course  of  mail,  on  the  sixth  of  January, 
1851,  by  the  officers  of  the  bank,  who,  after  diligent  inquiiy 
made  of  several  persons,  and  especially  of  the  party  from  whom 
they  had  received  the  bill,  being  unable  to  obtain  any  positive 
information  with  reference  to  the  defendant's  place  of  residence, 
on  the  same  day  on  which  they  themselves  received  notioe* 
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deposited  fhe  original  and  duplicate  notices  of  protest  in  the 
post-office  at  Nashville,  directed  separately  to  the  defendant  at 
five  different  post-offices  in  the  state  of  Mississippi,  being  those 
at  which  they  supposed  they  would  be  most  likely  to  reach  the 
defendant. 

Now,  it  remains  to  be  detennined  under  this  state  of  facta: 
1.  Whether  a  proper  presentment  and  demand  of  payment  was 
made  by  the  notaiy ;  2.  Whether  the  notaiy  took  the  custonuuy 
and  legal  steps  for  giving  notice  of  protest  to  the  other  parties 
to  the  bill;  and  8.  Whether  the  plaintiff  used  due  diligence  in 
attempting  to  give  notice  to  the  drawer. 

We  consider  a  demand  made  within  the  usual  business  hours, 
at  the  commercial  domidle  of  a  partnership,  for  the  payment  of 
a  note  or  bill  due  by  the  firm,  a  sufficient  presentment.  It  was 
not  necessary  to  make  a  further  demand  at  the  private  residence 
of  the  individual  partners.  The  place  of  business  is  the  domi- 
cile of  the  firm,  and  it  is  their  duly  to  have  suitable  persons 
there  to  receive  and  answer  all  business  demands  made  at  that 
place.  We  express  no  opinion  as  to  the  degree  of  diligence 
requisite  where  the  obligation  is  that  of  one  doing  business 
alone,  and  where  the  debtor  has  both  a  domicile  and  place  of 
business,  the  latter  being  closed  at  the  time  of  the  presentment: 
See  Story  on  Prom.  Notes,  sec.  286. 

We  think  the  notary,  under  the  circumstances,  complied 
strictly  with  commercial  usage  in  giving  notice  exohunvely  to 
the  last  indorser. 

Mr.  Chitty  lays  down  the  rule  as  follows:  **  It  is  usual  for  the 
holder  only  to  give  notice  to  the  person  from  whom  he  immedi* 
ately  received  the  bill  or  note,  especiaUy  if  he  is  ignorant  of  the 
residence  of  the  other  parties,  as  in  the  case  at  bar;  and  if  so, 
his  neglect  to  give  notice  to  the  other  prior  indorsers  and  to  the 
drawer  cannot,  on  any  sound  prinoqde,  deprive  either  of  the 
indorsers  of  the  right  to  proceed  against  the  person  who  indoned 
to  him  and  all  prior  parties;  provided  he,  in  his  turn,  has  duly 
forwarded  notice."  The  rule  is  therefore  clearly  settled,  that 
each  party  to  a  bill  or  note,  whether  by  indorsement  or  mere 
deliveiy,  has  in  all  cases  until  the  day  i^ter  he  has  received  no- 
tice to  give  or  forward  notice  to  his  prior  indorser,  and  so  on 
until  the  notice  has  reached  the  drawer:''  See  Story  on  Prom. 
Notes,  sec.  831,  and  notes. 

And  where  the  distance  is  such  as  to  require  an  interval  of 
several  days  for  the  purposes  of  communication,  then  **  the  day  ^ 
which  each  indorser  is  aUowed  within  which  to  give  his  notices 
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in  turn  will  commence  with  that  on  which  he  himself  leceiTes 
notice.  The  notaiy  testifies  in  this  case  that  he  was  ignorant  of 
the  residence  of  the  drawer,  and  that  the  office  of  the  aoceptoiB, 
where  such  inquiry  might  haye  been  made,  being  shut,  he  directed 
the  notices  according  to  the  law  and  usage  in  such  cases.  For 
a  further  illostiation  of  this  subject,  see  the  opinion  of  Chief 
Justice  Slidell  in  the  case  of  Carmena  v.  Bank  o/Louiaidna,  1 
La.  Ann.  870. 

Up  to  the  time,  therefore,  that  the  bank  of  Nashville  received 
notice  of  protest  there  had  been  no  discharge  of  the  drawer. 
Were  its  officers  guilty  ol  any  such  laches,  after  that  notice  had 
been  given,  as  operated  a  release  of  his  liability?  It  appears  to 
us  that  they  used  all  reasonable  diligence  in  endeavoring  to  dis- 
cover the  residence  of  the  defendant.  The  indorsee  of  the  note 
from  whom  they  received  it  gave  them  no  information.  They 
mate  not  bound,  to  make  public  proclamation,  or  to  go  to  the 
useless  expense  of  advertising  for  information  concerning  the 
residence  of  one  whose  domicile  was  in  another  state. 

The  doctrine  on  this  subject  is  clearly  and  concisely  stated 
in  3  Kent's  Com.,  sec.  44,  p.  106,  from  which  we  extract 
a  single  sentence,  as  specially  applicable  to  this  case:  ''The 
law  does  not  presimie  that  the  holder  of  the  paper  is  ac- 
quainted with  the  residence  of  the  indorsers;  and  if  the  holdei 
or  notary,  after  diligent  inquiry  as  to  the  residence  of  the 
indorser,  cannot  ascertain  it,  or  mistakes  it,  and  gives  the  notice 
a  wrong  direction,  the  remedy  against  the  indorser  is  not  lost.'* 

It  has  not  been  suggested,  and  we  are  at  a  loss  to  conceive^ 
what  further  inquiries,  with  any  reasonable  hope  of  obtaining 
additional  information,  the  officers  of  the  bank  could  have  made. 

We  think  there  is  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed.  

DniAim  or  Patmxnt  or  Nxootxabiji  InsTannvT  at  MAiLEa'si  Rm* 
OX9CB  BiQumcD,  WHKN:  Andenon  v.  Drake^  7  Am.  Deo.  442;  JToodworth 
T.  Bank  of  America^  10  Id.  239;  Oaljnn  v.  Hard,  15  Id.  643,  and  u  to  pr«- 
aeotment  and  demand  generally,  see  notes  to  Dupri  v.  Sichard,  43  Id.  221, 
and  Taylor  v.  8nyder,  45  Id.  467;  Wesson  y.  Cfarrison,  58  Id.  674,  and  caeea 
la  note  675^  676;  that  preeentmant  moat  be  made  during  boiineaa  hoon,  eee 
Wallaee  r.  Chain,  35  Id.  202. 

Ikdobsxr  is  Emtitued  to  Qirs  Day  AFiiEa  Hx  Rboxivss  Noticx  within 
which  to  tranamit  the  same  to  hia  prior  indoner:  Stepkemon  ▼.  Dickmm,  62 
Am.  Deo.  369,  and  casoo  referred  to  in  note  372;  also  Carter  v,  Bradley,  36  Id. 
735. 

Hov-amsmcB  <Nr  Haksr,  Hou>eb,  ob  iKnoBsaa  of  negotiable  inatni- 
■mt.  Demand  on  or  aotioe  to:  See  Hepburn  v.  Toledano^  13  Am,  Deo.  84fl^ 
note  346;  Taylor  t.  Snyder,  4o  Id.  457. 
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In  WnoEMAN  ▼.  Chiappblla,  23  How.  370,  aftsr  Cttino  Pbincipal  Cash 
to  the  point  that  as  against  a  partnenhip  want  of  demand  is  excused  when 
the  bill  is  presented  at  the  commercial  domicile  within  the  nsnal  business 
hours,  the  court  says  that  in  the  main  case  the  opinion  was  resenred  as  to 
cases  where  a  person  does  business  alone,  and  has  a  dwelling,  as  well  as  a  place 
of  business  which  is  found  dosed,  and  that  they  have  sought  in  vain  for  any 
authority  to  sustain  a  distinction  between  bills  accepted  by  a  firm  and  those 
accepted  by  individuals;  that  this  distinction  seems  to  tiiam  to  be  quite  a 
novel  doctrine  in  the  law  of  bills  and  notes. 


Tbesoa  t;.  Maddox. 

[11  LouxBLiju  AmruAii,  a06.] 

Ix  AoTXONB  OF  Libel,  Malicb  is  often  Ihplibix  Rule  at  common  law 
being  that  if  the  words  spoken  or  published  are  in  themselvee  actionable, 
malicious  intent  ia  an  inference  of  law,  and  needs  no  proof.  Malice  does 
not  mean  spite  against  the  individual,  but  a  wanton  disposition  grossly 
negligent  of  the  rights  of  others. 

Libel.— Pabtt  has  Right,  as  Chroniclkb  of  Events  that  actually  occurred, 
to  report  the  fact  that  another  has  been  arrested  and  held  for  examination 
upon  a  particular  charge;  but  beyond  this  he  cannot  go,  and  assume  the 
guilt  of  another  upon  an  ex  parte  charge,  except  upon  the  responsibility 
of  proving  the  truth  of  his  accusation  when  sued  for  libeL 

Libel. — Reparation  Made  by  Recanting  Charges  the  day  after  they  were 
made  cannot  exonerate  the  x>arty  entirely,  but  may  properly  be  considered 
by  the  jury  in  estimating  the  amount  of  damages. 

Libeled  Party  mat  Release  his  Claim  for  Damages,  but  Barb  Expres- 
sion OF  Satisfaction  at  an  apology  ^u^d  recantation  will  not  operate  a 
release  of  the  right  of  action. 

In  Actions  of  Libel,  Damages  can  bb  Given  without  SfecuOs  Proof  of 
the  pecuniary  amount  suffered,  idiere  the  libel  Ib  not  published  by  the 
party  himself,  but  through  one  of  his  employees  in  the  regular  course 
of  his  employment,  and  for  whose  act  the  principal  is  legally  responsible. 

In  Actions  of  Libel,  Civil  as  Well  as  Criminal,  Jury  arb  Judges  of 
Both  Law  and  Facts. 

It  '8  Duty  of  Judge  in  All  Cases  to  give  the  jury  a  knowledge  of  the 
definitions  and  principles  of  law  applicable  to  the  case,  and  under  the 
statute  of  Louisiana,  in  all  appealable  cases,  the  judge  may  be  required  by 
counsel  to  charge  the  jury  in  writing,  they  having  the  power  to  disregard 
his  instructions. 

Appeal  from  the  fifth  district  court  of  New  Orleans.    The 
facts  of  the  case  are  stated  in  the  opinion. 

Band  and  BartleUe,  for  the  plaintiff. 
DurarU  and  Eamor,  for  the  defendant. 

By  Court,  Spoivobd,  J.    The  defendant  has  appealed  from  a 
judgment  for  one  thousand  dollars,  rendered  against  him  upon 
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the  verdict  of  a  joxy*  as  damages  f6r  the  publioafaon  of  a 
against  the  plaintiff  in  the  Crescent  newspaper. 

The  plaintiff,  captain  of  a  schooner  in  the  Tsmpa  bay  trade, 
was  arrested  in  New  Orleans  in  July,  1852,  and  imprisoned  upon 
an  affidavit  made  by  a  policeman  before  one  of  the  recorders,  to 
the  effect  that  he  had  been  informed,  and  verily  believed,  that 
the  plaintiff  and  others  on  board  his  schooner,  ttie  Gteorge  Ian* 
coin,  were  guilty  of  robbing  the  dead  bodies  of  certain  persons 
who  had  been  killed  by  an  explosion  upon  the  steamboat  St. 
James,  and  had  been  found  floating  upon  the  lake. 

The  defendant,  proprietor  of  the  Crescent  newspaper,  was  not 
the  writer,  and  perhaps  was  absent  at  the  time.  But  one  of  his 
regular  employees,  having  learned  of  the  arrest  of  the  plaintiff, 
and  read  the  affidavit  made  against  him  before  any  6zamin%tion 
was  had,  wrote  and  caused  to  be  published  in  the  defendant's 
paper  the  exaggerated  and  inflammatory  article  which  oonstitutea 
the  libel  in  question. 

This  article  assumes  and  proclaims  the  guilt  of  the  plaintiff, 
and  going  far  beyond  the  affidavit  really  made,  treats  of  his 
general  character  and  history  as  that  of  a  noted  criminal.  It 
speaks  of  his ''  suspicious-looking  schooner  known  to  be  manned 
by  some  nurslings  of  crime  long  marked  by  the  officers  of  the 
law; "  and  of  her  owner  whom  the  captain  of  police  *'  had  known 
through  long  years  for  his  piratical  inclinings;"  and  adds  that 
"  a  land  and  water  rat  was  this  skipper  of  the  schooner,  and  a 
pet  of  criminal  justice  during  many  a  day."  Captain  Tresca  and 
his  crew,  described  by  name,  are  said  to  have  come  into  port 
"  flushed  with  successful  booty,  and  bold  through  previous 
immunity,"  and  to  have  been  immediately  arrested  by  the  vigi- 
lant police;  and  Tresca  especially  is  painted  as  '*  a  brawny,  thick- 
set, low-browed  bandit,  and  to  all  appearances 

'Ai  mUd  a  maauered  man 

Ai  ever  BCQttled  ship  or  cat  a  throat."* 

The  article  created  a  sensation,  as  it  was  probably  intended 
to  do.  And  although  it  shortly  tamed  out  to  be  wholly  unjus- 
tifiable and  mostly  untrue,  it  is  proved  to  have  caused  the  plain- 
tiff the  loss  of  some  freight  the  next  trip  of  his  schooner.  Upon 
the  preliminary  examination,  there  appeared  to  be  no  evidence 
to  criminate  him,  and  his  reputation  as  an  honest  and  inoffen- 
sive citizen  was  vindicated  by  subsequent  articles  in  the  Cres* 
cent,  written  by  the  employee  who  had  penned  the  libel. 

The  answer  of  the  defendant  admits  that  he  published  the 
artade  changed  as  a  libel,  and  admits  that  it  was  false. 
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By  way  of  defense  there  is  a  denial  of  malice  in  the  publica- 
tion; an  aTerment  that  the  records  of  the  recorder's  court,  of 
which  it  is  costomary  for  newspapers  to  make  notes,  had  mis- 
led the  defendant;  tiiat  on  discoyering  the  error  he  had  instantly 
retracted  it  publicly  in  his  newspaper,  and  that  the  petitioner 
had  expressed  and  confessed  himself  satisfied  with  the  amejide. 

The  first  point  relied  upon  by  the  defendant  is  that  there  was 
no  malice  in  the  publication.  No  express  malice  was  proTed. 
Indeed,  it  may  be  assumed  that  the  defendant,  when  he  made 
the  publication,  did  not  know  who  Oaptain  Tresca  was,  and 
therefore  could  have  had  no  special  malice  against  him.  But 
in  actions  of  this  character  malice  is  often  implied.  At  common 
law,  if  the  words  spoken  or  published  are  in  themselTes  action- 
abla  (as,  if  they  imi>ort  an  accusation  of  an  indictable  offense), 
malicious  intent  is  an  inference  of  law,  and  therefore  needs  no 
proof:  2  Greenl.  Ev.,  sec.  418,  note  4.  In  this  case  malice  doea 
not  mean  a  spite  against  the  individual,  but  7nalu8  animus,  a  wan- 
ton disposition,  grossly  negligent  of  the  rights  of  others.  We 
think  the  jury  might  properly  have  inferred  such  malice  under 
the  circumstances  of  the  case:  Gauchoix  v.  Dupuy,  3  La.  208. 

As  a  chronicler  of  events  that  actually  occurred,  the  defendant 
had  a  right  to  report  the  fact  that  the  plaintiff  had  been  ar- 
rested and  held  for  examination  on  a  particular  charge.  But 
he  had  no  right  to  go  beyond  this,  assume  the  guilt  of  the 
plaintiff  upon  an  ex  parte  charge,  heap  accusations  of  other 
crimes  upon  his  head,  without  any  foundation,  and  vilify  his 
character  before  the  public,  except  upon  the  responsibility  of 
proving  the  truth  of  his  accusations  when  sued  for  libel.  The 
tenor  of  the  article  in  this  case  was  to  charge  the  plaintiff  vdth 
the  high  crime  of  piracy.  The  defendant  has  not  shown  that 
he  had  any  grounds  to  suppose  such  to  have  been,  as  chaiged, 
the  occupation  of  the  plaintiff,  or  that  the  charge  was  made 
with  good  motives  and  for  justifiable  ends. 

The  rei)aration  made  by  recanting  the  chaiges,  the  day  after 
they  were  made,  was  proper  to  be  considered  by  the  jury  in 
estimating  the  amount  of  damages,  but  could  not,  as  the  appel- 
lant contends,  exonerate  him  entirely.  The  injury  had  been 
done.  Vox  sernd  missa  non  revertU.  The  slander,  circulated 
by  one  issue  of  the  paper,  could  not  be  wholly  obliterated  by 
the  recantation  in  another.  All  who  saw  the  first  may  not  have 
seen  the  last.  And  is  it  difficult  wholly  to  restore  a  reputation 
thus  positively  and  publicly  accused  of  the  highest  crimes  known 
to  the  law. 
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It  is  urged  tbat  the  plamtiif  is  debaned  from  a  ncowesj  by 
the  ezpreflflion  of  his  satisfiietion  at  the  ai>ology  and  xefoaction 
pobliBhed  hj  the  defendant.  This  is  something  like  the  plea  of 
aecord  and  satisfaetion  of  the  common  law:  S  BIa.  Com.  16.  A 
baigain  of  this  kind  could  he  enforced  under  our  law,  as  it  is 
competent  for  the  injured  party  to  release  his  claim  for  damages. 
But  it  must  appear  that  he  has  released  it,  or  expressly  agreed 
to  WBiTe  his  action  for  the  consideration  named*  The  proof 
here  wholly  fails  to  sustain  the  existence  of  such  waiver  on  the 
part  of  the  plaintifFi  all  his  expressions  being  consistent  with  a 
reservatioii  of  his  right  to  sue  if  he  thought  proper. 

The  defendant  took  a  bill  of  exceptions  to  the  refusal  of  the 
judge  to  charge  the  jury  as  follows:  '*  1.  If  the  jury  think  from 
the  evidence  that  the  publication  was  not  made  by  Maddox  ma- 
lioiouslyy  and  with  moral  turpitude,  then  no  Terdiot  of  damages 
can  be  given  without  special  proof  of  the  pecuniary  amount 


»» 


The  court  did  not  err,  because  Maddox,  not  making  the  pub- 
lication personally,  but  through  one  of  his  employees  in  the 
regular  couzse  of  his  employment,  for  whose  act  he  was  legally  re- 
sponsible, might  be  and  was  wholly  without  moral  turpitude  in 
theaffiur,  and  yet  damages  could  be  given  without  special  proof 
of  the  pecuniary  amount  suffered.  In  estimating  damages  for 
ofienaes  and  quasi  offenses,  much  discretion  is  left  to  the  jury. 

The  second  instruction  asked  and  refused  was:  "  That  in  all 
cases  where  the  law  gives  the  individual  an  action  of  damages 
he  has  the  right  to  take  in  compensation  such  satisfaction  as 
may  be  agreeable  to  himself  and  not  forbidden  by  law;  and  if 
the  jury  think  from  the  evidence  that  the  plaintiff  Tresca  ex- 
prooood  himself  satisfied  with  the  apology  and  public  retraction 
of  the  charges  made  against  him,  then  in  law  the  plaintiff  has 
had  reparation  for  his  injury,  and  is  not  afterwards  entitled  to 
an  action  of  damages." 

We  think  there  was  no  error  in  refusing  this  charge,  because 
a  bare  expression  of  satisfEMstion  at  the  apology  and  recantation 
would  not  operate  a  release  of  the  right  of  action.  The  expres- 
Bion  might  have  been  made  without  any  intent  or  agreement  of 
the  parties  to  that  effect,  and  then  would  not  bar  the  action. 
We  have  dearly  stated  that  we  think  it  was  made  without  any 
sueh  intent  or  agreement. 

The  judge  therefore  ruled  correctiy,  although  we  think  the 
vaason  given  by  him  for  his  ruling  was  unsatisfacttry.  He 
stated  that  the  aei  of  the  twenty-ninth  of  January,  1847  (AetSt 
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28),  deolaring  that  the  juiy  shall  be  the  judge  of  the  law  and 
the  facts  in  all  prosecutions  for  libel,  dispensed  him  from  charg- 
ing the  jury  upon  the  law  at  all.  If  this  statute  refers  to  civil 
actions  for  libel,  which  seems  doubtful,  it  does  not  exonerate  the 
judge  from  the  duty  of  giving  the  jury  a  knowledge  of  the  law 
applicable  to  the  case.  In  all  cases,  civil  as  well  as  crimina!, 
the  jury  are  judges  both  of  the  law  and  the  facts:  Code  Proo. 
520;  Bo9t\mck  v.  Gasquet,  10  La.  Ann.  81;  Siaie  v.  Balleno,  11 
Id.  81. 

But  in  all  appealable  cases  the  judge  may  be  required  by  the 
counsel  of  either  parly  to  charge  tiie  jury  in  writing:  Acts  1856, 
800;  Bull.  &  Curry's  Dig.  625. 

In  all  cases  it  is  his  duty  to  give  them  a  knowledge  of  the 
definitions  and  principles  of v  law  applicable  to  the  case.  They 
have  the  power  to  disregard  his  instructions,  but  in  practice  they 
seldom  do.  They  are  not  presumed  to  know  the  law,  or  to  be 
able  to  judge  unaided  between  the  conflicting  doctrines  invoked 
and  advocated  by  counsel.  The  stability  and  uniformity  of  the 
administration  of  justice  require  that  a  learned  and  impartial 
judge  should  enlighten  jurors  as  to  the  rules  of  law  which, 
in  his  view,  are  essential  to  a  just  decision  of  the  cause  before 
them. 

The  exceptions,  however,  were  only  taken  to  the  refusal  of 
the  judge  to  charge  as  requested.  As  we  find  no  error  in  that 
refusal,  it  is  unnecessary  to  remand  the  cause. 

Complaint  is  made  of  the  amount  of  the  verdict.  It  was  not 
made  a  ground  of  the  motion  for  a  new  trial  that  the  verdict 
was  excessive.  Considering  the  enormity  of  the  libel,  the  ab- 
sence of  any  reasonable  justification  for  it,  the  excitement  it 
created  in  the  public  mind  against  the  plaintiff,  the  injury  done 
to  his  feelings  and  his  social  position,  we  do  not  think  we  are 
justified  by  the  precedents  in  disturbing  the  verdiet:  See  Da>g 
V.  Van  Benthuysen,  8  La.  Ann.  68. 

Judgment  affirmed. 

Mbbbiok,  C.  J.,  absent. 


MAUcm  18  PjumuD  from  the  paUlMtion  U  a  libclt  JU%  ▼•  Boait  S 
Am.  Deo.  102,  and  note  lU;  BodMotU  v.  Otgood^  16  Id.  228;  iTtker  v.  Aver* 
once,  37  Id.  33;  Hart  v.  Seed,  85  Id.  179;  SmUh  v.  Atkk^,  46  Id.  210. 

JTUBTnnOATION  OB  BXOTTBB  FOR  PUBUOATIOV  OF  LiBILOUB  MASmtX  SUM 

T.  Bumham,  81  Am.  Deo.  217,  and  note  224,  oolleoting  otmm, 

LuBiUTr  OF  Fboprhtob  of  Newspapib  Bdixbd  bt  Aboihbb  teUM 
paUiahed  withont  hia  knowledge:  Andrti  v.  ITeOi,  6  Am.  Dee.  267. 
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Jury  Jjjwsms  of  Law  and  Fact  in  actioos  of  libel:  StaU  t.  AUm,  10 
Am.  Dec  687;  Van  VedUm  v.  ffoptmt,  4  Id.  339,  and  Tmluable  note  351; 
UBher  V.  Severance,  37  Id.  33. 

It  is  Dutt  of  Judob  to  declare  to  the  jury  what  the  law  la:  Keener  v. 
State,  63  Am.  Deo.  260;  Lmeoln  ▼.  VTr^i^  621d.  816. 

Tes  pbin OPAL  OABB  WAS  oiXKD  AMD  APFBOYBD  in  Arret  ▼.  New  Oriean$ 
Timee  Newepaper,  25  La.  Ann.  17i-176,  178,  179,  to  all  of  the  points  oon- 
tained  in  the  first  ^Ye  sections  of  syUahns,  eupra;  and  it  was  there  said  that 
the  case  then  nnder  consideration  bore  a  close  resemblance  to  the  principal 
oase  in  most  respects;  and  it  was  again  dted  in  Ccub  y.  New  OrUane  Tme», 
27  Id.  219,  to  the  point  that  in  an  action  of  libel  proof  of  damage  from 
the  pnblicadop  is  not  neoesiaiy  to  recoTsr;  on  page  228  It  is  distingnishsd 
by  ICorgan,  J,,  In  his  dissenting  opinion. 


Mock  v.  ELenkedt. 

[U  "LoutBJLMA,  AmrUAiH  636.) 

ftcAXB  CouBS  MAT  Enjodv  Unitso  States  Marbbal  fiom  levying  an 

cation  from  a  federal  court  on  the  property  of  a  person  not  named  la  the 

writ. 
Married  Woman  has  Eioht  to  Judgmbmt  of  Skpaeatioh  of  Commox 
.    Pbopertt  npon  proof  of  the  insolvency  of  her  husband,  and  that  she  is 

possessed  of  skill  and  industry  sufficient  to  earn  a  sepazate  livelihoodt . 

which  she  has  exercised. 

Appeal  from  the  fifth  distriot  court  of  New  OrleaDS.  The 
opinion  states  the  ease. 

G.  and  O.  E.  Schmidt,  for  the  pLuntiff. 

A.  O,  Semmea,  for  the  defendant  and  appellant. 

By  Court,  Lba,  J.  In  this  case  the  plaintiff  has  proved  that 
the  judgment  decreeing  a  separation  of  property  between  her 
husband  and  herself  was  based  npon  sufficient  considerations 
in  law  and  fact.  It  is  shown  that  at  the  date  of  her  marriage 
with  Bose,  she  had  a  separate  industry  and  a  considerable 
amount  of  property;  that  after  the  marriage  Bose  took  posses- 
sion of  her  effects,  and  that  he  afterwards  became  insolvent, 
and  was  sued  by  several  of  his  creditors.  Thede  facts,  which  have 
been  established  by  evidence  taken  contradictorily  with  the  de- 
fendants, justified  the  application  for  a  separation  of  properly 
and  the  decree  maintaining  it  We  think,  moreover,  that  the 
evidence  fully  establishes  the  plaintiff's  right  of  property  in  the 
goods  seiased. 

The  stock  of  merchandise  appears  to  have  been  purchased 
originally  with  funds  borrowed  upon  her  credit,  and  lent  to  het 
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mdividuaUy.  The  store  was  not  only  carried  on  in  her  name, 
but  was  managed  by  her,  and  supported  by  her  personal  credit 
and  at  her  indiyidual  responsibilify.  The  evidence  in  support 
of  these  facts  was  satisfactoiy  to  the  district  judge,  and  we  are 
unable  to  say  that  his  conclusions  were  erroneous. 

This  view  of  the  case  brings  us  to  the  consideration  of  the 
exception  taken  to  the  jurisdiction  of  the  court,  on  the  ground 
that  a  state  court  has  no  right  to  enjoin  the  execution  of  a  writ 
emanating  from  a  federal  tribunal.  The  question  presented  is 
one  of  title,  which  is  wholly  independent  of  the  proceedings  in 
the  federal  court.  Every  court,  whether  state  or  federal,  has, 
as  a  general  rule,  an  exclusive  control  over  the  enforcement  of 
its  own  process,  except  so  far  as  it  is  subject  to  the  revision  of 
an  appellate  tribunal.  This  court  cannot  inquire  into  the  valid- 
ity of  the  judgment  upon  which  the  execution  issued,  or  the 
validity  of  the  execution  itself.  But  the  plaintiff,  without  in- 
viting an  inquiry  into  the  validity  of  these  proceedings,  to  whibh 
she  is  not  a  parly,  invokes  the  protection  of  the  court  against 
an  illegal  seizure  of  her  property,  made  by  the  officer  charged 
with  the  enforcement  of  the  writ  of  execution  against  a  third 
person.  She  tenders  an  issue  of  title  which  has  no  connec- 
tion whatever  with  the  proceedings  had  in  the  federal  tribunaL 
This  question,  we  think,  the  state  tribunal  may  lawfully  exam- 
ine and  determine,  as  it  involves  no  conflict  of  jurisdiction. 
The  writ  emanating  from  the  federal  court  commands  the  mar- 
shal to  seize  property  belonging  to  the  defendant  in  execution. 
The  decree  perpetuating  the  injunction  commands  the  marshal 
to  abstain  from  the  commission  of  a  trespass  by  the  seizure  of 
property  which  does  not  belong  to  the  defendant  in  execution. 

The  legal  doctrine  governing  such  a  case  is  concisely  ex- 
pressed in  1  Kent's  Com.  411.  "  If  the  officer  of  the  United 
States  who  seizes,  or  the  court  which  awards  the  process  to 
seize,  has  jurisdiction  of  the  subject-matter,  then  the  inquiring 
into  the  validity  of  the  seizure  belongs  exclusively  to  the  federal 
courts;  but  if  there  be  no  jurisdiction  in  the  instance  in  which 
it  is  asserted,  as  if  a  marshal  of  the  United  States,  under  an  exe- 
cution in  favor  of  the  United  States  against  A,  should  seize  the 
person  or  property  of  B,  then  the  state  courts  have  jurisdiction 
to  protect  the  person  and  the  property  so  illegally  invaded/' 
For  a  further  illustration  of  this  subject,  see  8hcum  v.  Jfoy- 
berry,  2  Wheat.  1;  Brtien  v.  Ogden,  6  Halst.  870  [20  Am.  Deo. 
693];  Bobb  v.  Wagner,  5  La.  Ann.  Ill;  also  Dutm  and  Wife  v.  VUK 
7  Mart.  416  [12  Am.  Dec  712]. 
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We  find  the  evidence  too  vague  and  nnwatiefactory  to  oonsti- 
tnie  a  proper  and  BuiBdent  baoB  for  a  decree  aweiding  damagee; 
the  plaintiff's  right  to  recoTcr  damages  should,  however,  be 
reserved. 

It  is  ordered  that  the  judgment  appealed  from  be  amended  ae 
as  to  read  as  follows:  It  is  ordered  that  the  injunction  herein 
sued  out  be  maintained  and  made  perpetual;  that  upon  the 
plaintiff's  claim  for  damages  there  be  judgment,  as  in  case  of 
nonsuit.  It  is  further  ordered  that  the  coats  of  suit  in  the 
district  court,  together  with  the  costs  of  this  appeal,  be  paid  by 
the  defendants  and  appellants. 

BAMB  04Sa  ox  ▲  BEBBASIM. 

By  Court,  Lia,  J.  In  this  case  the  only  question  is  whether 
the  judgment  for  a  separation  of  property,  obtained  by  the 
plaintiff  against  her  husband,  is  valid  or  not.  It  is  to  be  re- 
marked that  the  wife  is  not  seeking  to  enforce  any  moneyed 
claim  upon  her  husband's  property  adversely  to  his  creditors; 
if  this  were  the  case,  it  would  be  incumbent  upon  her  to  estab- 
lish affinuatively  the  validity  of  such,  claim;  but  the  question 
presented  is  one  of  title.  Does  the  property  seized  in  ezeootion 
belong  to  the  plaintiff  as  her  separate  property  or  not?  If  the 
judgment  of  separation  is  valid,  it  is  her  property;  for  it  has 
been  acquired  by  her,  in  her  ovm  name  and  upon  her  personal 
credit,  since  the  date  of  the  judgment  Every  one  of  the  vrit- 
nesses  who  knew  the  plaintiff  prior  to  her  marriage  with  Bose 
testifies  to  the  fact  that  she  had  a  separate  industry.  She  kept 
a  clothing  store.  Now,  it  matters  not  Aether  her  husband  took 
possession  of  this  store  or  not;  it  is  equally  immateiial  whether 
she  had  or  had  not  property  at  the  time  of  her  marriage,  so  far 
as  this  liquidation  is  concerned,  as  she  is  not  seeking  to  enforce 
a  paxaphemal  claim.  It  is  sufficient  for  a  married  woman  to 
prove  that  she  had  the  skill  and  industry  to  earn  a  separate 
livelihood,  which  she  had  exercised,  whetiier  as  a  seamstress, 
teacher,  milliner,  or  (as  in  the  case  at  bar)  a  shop-keeper  is  not 
mateocial;  she  is  entitled,  uidler  the  humane  spirit  of  our  juris- 
prudence, upon  proof  of  this  fact,  accompanied  by  proof  of  the 
insolvent  condition  of  her  husband's  afiairs,  to  call  upon  the 
court,  by  a  judgment  of  separation,  to  protect  the  fruits  and 
earnings  of  her  separate  industry  from  being  squandered  by  her 
husband  or  seized  by  his  creditors:  See  DavoA  v.  Airoey,  2 
Bob.  (La.)  343. 

Behearing  refused. 
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WiFB  HAS  Right  to  Obtain  Sepabation  of  Peopbbtt,  though  she  hai 
brought  no  dowry,  and  has  no  actual  cLiims  against  her  husband,  when  his 
afihirs  are  in  an  embarrassed  condition:  WM  v.  BeUt  24  La.  Ann.  76,  citing 
the  principal  case  as  reaffirming  the  prior  decisions  in  Louisiana  on  that  point} 
and  in  IkUy  ▼•  Skerif,  1  Woods,  177»  the  principal  case  is  dted  and  affinned 
as  to  the  first  section  of  syllabus,  wprti. 


Speabs  v.  Shbofshirb. 

[11  LounXAXA  AjonjAL,  569.] 

Buui  THAT  Sbttlsmint  Bona  Fidi  Made  beiobb  and  in  Contempla- 
tion or  Marbiaob  is  Good  against  the  husband  and  his  subsequent 
creditors  and  purchasers,  applies  to  cases  where  property  is  settled  on 
the  intended  wife  by  the  intended  husband,  and  is  yet  more  inflexible  in 
oases  where  the  intended  wife,  with  the  knowledge  of  her  intended  hus- 
band, secures  her  own  property  to  her  own  use  and  that  of  her  children. 

Second  Marbiaob  Consummated  in  Mississippi  is  Binding  in  Louis- 
iana, although  the  first  marriage  was  Yoid  by  the  law  of  Mississippi,  the 
husband  haying  at  that  time  a  wife  living,  but  from  whom,  before  the 
second  marriage,  he  had  been  divorced. 

Contract  is  Qoyerned  bt  Law  op  Statb  where  Made,  when  All  of 
Parties  to  it  reside  in  and  it  was  intended  to  have  effect  in  that  state. 

Appeal  from  the  district  court  of  East  Felidana.  The  opin- 
ion states  the  case. 

Smith,  and  Smiley  and  Perin^  for  the  phuntiff. 

Muse  and  Sharkey,  for  the  defendant  and  appellant. 

By  Court,  Buohanan,  J.  This  case  was  before  us  last  year» 
and  was  remanded  for  the  admission  of  a  certain  marriage  set- 
tlement, which  had  been  rejected  by  the  district  court:  See  10 
La.  Ann.  218. 

The  plaintiff  had  judgment  in  the  court  below  for  the  slavee 
mentioned  in  her  marriage  settlement  and  their  increase.  There 
was  judgment  against  her  on  her  money  claim.  Defendant  ap- 
pealed and  plaintiff  has  joined  in  the  appeal,  claiming  that  the 
judgment  be  amended  so  as  to  conform  to  the  prayer  of  the 
petition. 

We  were  of  opinion^,  when  the  case  was  previously  considered 
by  us,  that  the  proceedings  and  decrees  in  Mississippi  do  not 
on  their  face  show  that  the  marriage  settlement  has  ever  been 
adjudged  in  Mississippi  fraudulent  and  Toid.  After  the  full 
argument  that  this  point  has  received  upon  the  present  trials  wa 
adhere  to  our  opinion  as  then  expressed* 
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The  law  of  MismnBippi  is  admitted  to  be,  that  a  settlement, 
honajide^  made  before  and  in  contemplation  of  marriage,  is  good, 
not  only  against  the  husband,  but  against  his  creditors  and  sub- 
sequent purchasers,  and  that  this  rule  which  applies  to  cases 
where  property  is  settled  on  the  intended  wife  bj  the  intended 
husband  is  yet  more  inflexible  in  cases  where  the  intended  wife, 
with  the  knowledge  of  her  intended  husband,  secores  her  own 
property  to  her  own  use  and  that  of  her  children. 

But  it  is  contended  that  the  plaintiff  cannot  claim  the  benefit 
of  this  rule  of  law,  because:  1.  This  was  not  a  settlement,  bona 
Me^  in  contemplation  of  marriage;  inasmuch  as  the  parties  were 
man  and  wife  at  the  time  of  the  settlement,  and  for  years  before; 
ind  2.  Because  the  property  conveyed  was  not  in  truth  the 
property  of  plaintiff,  as  alleged  in  the  settlement,  but  was  really 
Qie  property  of  defendant,  having  been  paid  for  by  him 

The  evidence  shows  that  the  first  marriage  of  these  parties,  in 
1829,  was  null  by  the  laws  of  Mississippi — Shropshire  being,  at 
the  time  of  such  marriage,  already  married  to  a  woman  who 
was  still  living  in  Tennessee,  from  whom  he  was  not  divorced: 
Hutchinson's  Miss.  Code,  495,  sec.  4;  Smart  v.  Whaley^  6  Smed. 
k  M.  308.  But  a  divorce  had  taken  place  between  Shropshire 
and  his  first  wife  previous  to  the  contract  of  marriage  with 
plaintiff  of  October  2, 1832.  The  second  marriage  was  there- 
fore binding. 

It  seems  probable  from  the  evidence  that  the  greater  part  of 
the  shares  mentioned  in  the  deed  of  trust  or  marriage  settlement, 
although  charged  to  Mrs.  Spear  by  previous  deeds  from  Wren, 
and  from  Cbyslen  and  Wren,  had  been  paid  for  in  reality  by 
Shropshire.  If  so,  the  settlement,  instead  o^  being  made  by  the 
plaintiff,  must  be  viewed  as  made  by  the  defendant  Shropshire, 
who  was  a  party  to  the  deed;  and  such  a  settlement  appears  to 
be  valid,  by  the  law  of  Mississippi,  against  subsequent  creditors: 
Bee  case  of  Welh  v.  Treadtoell,  26  Miss.  717,  decided  by  the  high 
court  of  errors  and  appeals  of  Mississippi,  at  the  April  tenn, 
1855,  referring  to  Lauriasini  v.  CorqueUe,  24  Miss.  181  [57  Am. 
Dec.  200],  and  Bland  v.  Munoasler,  25  Id.  66  [57  Am.  Dec.  162]; 
Armfidd  v.  Armfield,  1  Miss.  Gh.  816. 

The  contract  in  question  was  executed  in  Mississippi,  where 
all  the  parties  resided,  and  was  intended  to  have  effect  there. 
Its  effect  must,  therefore,  be  governed  by  the  law  of  Mississippi: 
Civil  Code,  art.  10. 

We  find  no  error  in  the  judgment  of  the  district  oonrt  lejeci- 
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ing  the  claim  of  plaintiff  on  account  of  monej  reodTed  by  her 
husband  for  land  sold  in  Mississippi. 
Judgment  affirmed  with  costs. 

MsRBioK,  C.  J.  I  have  recused  myself  in  this  case«  and  take 
no  part  in  the  decision. 

Mabbiaob  Swrnjoam  Vaud  vvmaE  Laws  of  Stats  whsu  Bzb- 
CUTED,  and  where  the  property  affected  thereby  it  sttoated  and  the  parties 
resided,  is  not  affected  by  the  removal  of  the  parties  thereto  to  another 
state:  Yowig  v.  TempUUm,  50  Am.  0eo.  663,  note  672;  Murphy  v.  Murpkif, 
12  Id.  475,  note  478;  and  as  to  validity  of  marriage  settlements  as  to  ered* 
iton,  see  MerriU  v.  ScaU,  Id.  871,  376;  SaUerihwaUe  v,  Bmley,  43  Id.  020; 
Oivena  v.  Bradford,  13  Id.  702,  note  700. 

Mabbiaos  Vaud  bt  Law  or  Placb  whbbb  Cblbbbatbd  is  Talid  ereiy- 
where,  and  if  invalid  there  is  invalid  everywhere:  PhilUpe  v.  Ortffg,  36  Am. 
Dec.  158,  and  cases  collected  in  note  thereto  166;  State  ▼.  PaUermm,  88  Id. 
690;  True  v.  Ranney,  63  Id.  164,  note  167. 

Odhtbaot  is  to  bb  GtoTBBKBD  AMD  CoifBCEirBD  by  the  l&gloei  emUraehta, 
unices  another  plaoe  is  appointed  for  its  perfonnaaoe:  Tomig  t.  Bmrwii^  61 
Am.  Deo.  170^  end  oases  in  note  172. 


Statb  V.  Smith. 

[11  LonsuKA  AmraAiw  OtJ 

fixATUTB  or  LocrisiAKA  AGAINST  Carbtiko  Concbalsd  Wxatovs  doM  not 
contravene  the  second  article  of  the  amendments  of  the  coostitatioii  of 
the  United  States.  The  arms  there  spoken  of  are  snch  as  are  borne  by 
a  people  in  war,  or  at  least  carried  openly. 

Pabtial  Congkalmbnt  ot  Wbapoh  is  a  violation  of  statate  defining  as  eon* 
eealed  any  weapon  carried  by  a  penon,  not  appearing  in  fbU  open  view. 

Appeal  from  the  district  court  of  the  parish  of  Claiborne. 
The  opinion  states  the  case. 

Oeorge,  for  the  defendant  and  appellant. 

The  record  does  not  show  who  appeared  for  the  state. 

By  Conrt,  Merbiok,  O.  J.  The  defendant  was  indietod  and 
convicted  of  carrying  concealed  weapons.  He  takes  the  preoent 
appeal  to  rcTerse  the  charge  of  the  jadge  to  the  jury.  The 
language  used  in  the  charge  and  excepted  to  is,  **  that  carry- 
ing of  a  pistol  in  the  pocket  under  the  clothes,  although  par- 
tially exposed,  is  the  carrying  of  concealed  weapons,  within  the 
meaning  of  the  statute." 

The  charge  is  objected  to:  **  1.  Because  it  is  a  direet  charge 
upon  the  facts  of  the  case;  and  2.  An  evident  misinterpretation 
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of  the  statute."  13ie  charge  waa  not  a  charge  upon  the  facta, 
although  the  facts  proved  before  the  jury  may  have  been  similar. 
The  judge  charges  upon  the  facts  when  he  expresses  an  opinion 
upon  what  has  been  proved  to  the  jury,  or  when  he  assumes  a 
given  btate  of  facts  as  proved,  and  not  where  he  expresses,  as  in 
this  case,  his  opinion  of  the  law  arising  from  a  state  of  things 
which  may  or  may  not  have  been  established  before  the  jury, 
and  upon  the  proof  of  which  he  abstains  from  intimating  any 
opinion.  On  the  other  branch  of  the  case,  we  are  not  satisfied 
that  the  charge  of  the  judge  misled  the  jury  as  to  the  law  of  the 

The  statute  against  carrying  concealed  weapons  does  not  con- 
travene the  second  article  of  the  amendments  of  the  constitu- 
tion of  the  United  States.  The  arms  there  spoken  of  are  such 
as  are  borne  by  a  people  in  war,  or  at  least  carried  openly. 
The  article  explains  itself.  It  is  in  these  words:  ''A  well-regu- 
lated militia  being  necessary  to  the  securiiy  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed." This  was  never  intended  to  prevent  the  individual 
states  from  adopting  such  measures  of  police  as  might  be 
necessary,  in  order  to  protect  the  orderly  and  well-disposed 
citizens  from  the  treacherous  use  of  weapons  not  even  designed 
for  any  purpose  of  public  defense,  and  used  most  frequently  by 
evil-disposed  men  who  seek  an  advantage  over  their  antagonists, 
in  the  disturbances  and  breaches  of  the  peace  which  they  avs 
prone  to  provoke.  There  is  therefore  nothing  in  the  constitu- 
tion of  the  United  States  which  requires  of  us  a  rigorous  con- 
struction or  the  statute  in  question. 

The  section  of  statute  under  which  the  indictment  is  framed 
is  in  these  words:  "Be  it  further  enacted,  etc.,  that  whoever 
shall  carry  a  weapon  or  weapons  concealed  on  or  about  his 
person,  such  as  pistols,  bowie-knife,  dirk,  or  other  dangerous 
weapon,  shall  be  liable  to  a  prosecution  by  indictment  or  pre- 
sentment, and  on  conviction  for  the  first  ofiense  shall  be  fined 
not  less  than  two  hundred  and  fifly  dollars  nor  more  than  five 
hundred  dollars,  or  imprisonment  for  one  month;  and  for  the 
second  offense  not  less  than  five  hundred  nor  more  than  one 
thousand  dollars,  or  imprisonment  at  the  parish  prison  at  the 
discretion  of  the  court,  not  exceeding  three  months;  and  that 
it  shall  be  the  duty  of  the  judges  of  the  district  courts  in  this 
state  to  charge  the  grand  jury  especially  as  to  this  secjtion.'' 

The  offense  created  by  this  statute  is  the  carrying  of  the 
weapon,  pistol,  bowie-knife,  or  dirk,  etc.,  concealed  on  or  about 
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the  person.  By  the  first  section  of  the  act  of  1813,  a  weapon 
of  the  kind  designated  was  defined  as  concealed  when,  being 
carried  bj  a  person,  it  did  not  appear  in  full  open  view:  Acts 
1813,  p.  172,  sec.  1. 

A  partial  concealment  of  the  weapon,  which  does  not  leave  it 
in  full  open  view,  is  a  violation  of  the  statute.  The  judge,  in 
the  single  expression  in  his  charge  to  the  jury  excepted  to,  does 
not  fully  explain  himself,  yet  we  think  a  fair  construction  of 
his  language  does  not  imply  more  than  is  here  expressed.  He 
says  the  carrying  of  a  pistol  (a  weapon  designated  by  the  statute) 
in  the  pocket  or  under  the  clothes,  although  partially  exposed » 
is  the  carrying  of  a  concealed  weapon.  We  must  understand 
the  district  judge  as  speaking  of  weapons  as  ordinarily  worn, 
and  where  the  partial  exposure  is  the  result  of  accident  or  want 
of  capaciiy  in  the  pocket  to  contain,  or  clothes  fully  to  eover, 
the  weapon,  and  not  to  the  extremely  unusual  case  of  the  car- 
rying of  such  weapon  in  full  open  view,  and  partially  covered 
by  the  pocket  or  clothes.  We  cannot  say,  from  the  single 
expression  of  the  charge  excepted  to,  that  such  error  has  inter- 
vened on  the  trial  of  this  case  as  to  require  us  to  xeverae  the 
judgment. 

Judgment  affirmed.  ^_^ 

Statdts  PaoHiBimro  OAasmro  of  Oovoiasid  Wsafors  is  eooilha* 
tkHiftlt  SUUe  V.  Ckamdkr,  62  Am.  Deo.  009;  State  v.  MM,  86  LL  44,  aai 
aoto  61 J  8UUe  v.  Jwmd^  18  Ia.  Ann.  400^  dtiag  the  principal 
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WOODWABD    V.    GOWINO. 

[41  ICAnoKO.] 

Kqurt  has  JuBODicnoN  ov  Suits  bbtwexk  Pabtkebs,  sut  not 

Oo-TXNAim,  for  the  setikment  of  their  afiDurs,  and  an  aModation  mnat 
be  shown  to  be  a  partnership  to  give  equity  juriadiotion  of  aoch  a  snit. 

Sack  Partnir  has  Completx  Jds  Disponekdi  of  the  whole  of  the  partner- 
■hip  effecta. 

BUBKBIBEBS  TO  EbXCT  MJEBTINO-HOUSB  CONSTITUTB  Co-TSNAVOT,  AVD  HOT 

Pabtmbbship,  where  they  agree  to  pay  the  suina  aererally  sabaeribed«  the 
property  of  each  in  the  honae  when  erected  to  be  in  proportion  to  hia  aab- 
acription,  and  the  whole  to  be  aold  on  aach  terma  as  the  majority  ahall 
approve;  and  a  anbacriber  cannot  maintain  a  snit  in  equity  agalnat  hia 
aaaociatea  to  adjust  their  respective  liabilities  where  he  has  paid  mora 
than  hia  share. 

Bnx  in  equity  by  a  member  of  a  certain  association  against  hia 
associates  to  obtain  an  equitable  adjustment  of  their  afGEuzB. 
The  facte  are  sufficiently  stated  in  the  opinion. 

W.  O,  Barrows  and  8.  Fessenden,  for  the  complainant. 
Shepley  and  Dana^  for  the  respondents. 

By  Court,  Tbnhet,  0.  J.  The  complainant  seeks  relief  from 
this  court,  as  haying  power  to  hear  and  determine  in  equity  all 
cases  of  partnership  when  the  parties  have  not  a  plain  and  ade- 
quate remedy  at  law. 

That  the  court  may  be  clothed  with  jurisdiction,  the  parties 

before  us  must  sustain  to  each  other  tiie  relation  of  partners, 

and  the  association  of  the  several  individuals  must  constitute  a 

partnership  in  law.    If  the  parties  are  joint  owners  or  tenants 

in  common,  having  a  distinct  or  independent  interest  in  the 

su 
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property^  although  that  interest  is  undiyided,  and  neither  can 
transfer  or  dispose  of  the  whole  property,  or  act  for  the  others 
in  relation  thereto,  but  merely  for  his  own  share,  and  to  the  ex- 
tent of  his  own  several  right,  they  are  not  copartners,  and  this 
court  has  no  power  as  a  court  of  equity  to  determine  their  case: 
B.  S.,  c.  96,  sec.  10;  Story  on  Part.,  sec.  89. 

It  is  settled  that  in  a  partnership  each  partner  in  ordinary 
cases,  and  in  the  absence  of  fraud  on  the  part  of  the  purchaser, 
has  the  complete  ju8  disponendi  of  the  whole  partnership  inter- 
est, and  is  considered  to  be  the  authorized  agent  of  the  firm.  He 
can  sell  the  effects,  or  compound  or  discharge  the  partnership 
debts:  3  Kent's  Com.,  lect.  43;  KnawUon  ▼.  Eeed,  38  Me.  246. 

The  parties  to  this  bill,  and  others,  associated  together  for 
the  purpose  of  erecting  a  meeting-house  to  be  occupied  by  the 
East  Brunswick  Baptist  church  and  society;  and  in  writing  they 
each  agreed  and  promised  to  pay  the  sum  set  against  their  re- 
spectiTe  names.  The  subscribers  were  to  choose  from  their  own 
number  a  committee  of  three,  whose  duty  was  declared  thereiB 
to  be  to  contract  for  the  building  of  the  meeting-house,  which 
on  being  completed  was  to  be  the  property  of  the  subscribers  in 
proportion  to  the  amount  invested  by  each  individual,  and  to  be 
offered  for  sale  on  such  terms  as  the  majority  of  the  subscribers 
should  determine. 

The  subscribers  having  severally  promised  to  pay  each  a  cer- 
tain sum,  amounting  together  to  the  sum  of  twelve  hundred 
dollars,  met  together  and  chose  a  moderator,  a  clerk,  a  treasurer, 
and  a  building  committee,  consisting  of  five  of  their  number; 
and  the  clerk  made  a  record  of  the  doings  at  that  meeting,  and 
of  future  meetings  which  were  called  and  held  from  time  to 
time,  until  some  time  in  the  year  1853.  The  building  committee 
made  a  contract  in  behalf  of  the  subscribers  with  A.  C.  Bay- 
mond  to  erect  and  finish  the  meeting-house  above  the  underjnn- 
ning,  which  seems  to  have  been  done  by  the  subscribers  them- 
selves, or  others.  The  house  was  completed  so  that  the  same 
was  accepted  at  a  meeting  holden  on  June  24, 1848,  by  the  sub- 
scribers to  the  contract,  as  api)ears  by  their  records.  Many  of 
the  pews  were  sold  in  pursuance  of  authority  from  the  subscrib- 
ers, but  the  avails  were  insufficient  to  cover  all  the  expenditures 
in  the  erection  and  it^mpletion  of  the  house.  Several  of  the 
subscribers  paid  more  than  the  sum  promised,  and  others  did 
not  pay  the  full  amount  subscribed.  The  complainant  alleges 
that  he  has  expended  in  and  about  the  erection  and  completion 
of  the  house  a  large  amount  beyond  the  subscription;  and  in 
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this  bill  he  seeks  an  adjosiment  of  the  respectiye  claims  on  ac- 
count of  payments  made  bj  him  and  other  subscribers,  more 
than  the  sums  promised  bjr  each,  with  each  other,  and  with 
those  who  have  paid  less  than  the  sums  sererallj  sabeeribed. 
It  is  insisted,  however,  by  the  defendants,  that  it  was  in  further- 
ance of  the  contract  with  Baymond,  and  on  his  credit,  that  the 
complainant  paid  much  of  the  money  alleged  to  have  been  ex- 
pended by  him,  and  not  on  the  credit  of  the  other  subsGribers; 
and  that  they  have  never  promised,  or  in  any  way  become  lia- 
ble, to  pay  a  greater  amount  than  that  severally  subscribed  by 
them. 

Attempts  were  made  by  the  complainant  and  others  of  the 
associates  to  adjust  their  respective  claims  at  meetings  called 
for  that  purpose,  but  without  success,  many  of  them  declining 
to  do  anything  promotive  of  that  object,  professing,  however,  to 
be  in  '*  readiness  to  pay  if  the  others  will." 

On  examination  of  the  subscription  contract,  which  is  the 
basis  of  the  association,  and  which  does  not  appear  to  have  been 
abandoned  at  any  time  after  its  inception,  it  is  manifest  that  the 
meeting-house  was  designed  to  be  held  by  those  who  should 
eontribnte  funds  for  its  erection,  and  for  finishing  the  same  as 
owners  in  common,  and  not  as  a  copartnership.  The  building 
of  the  house  was  the  object  which  the  subscribers  sought;  but 
they  were  to  own  in  proportion  to  the  amount  of  their  invest- 
ment, and  the  whole  could  be  sold  only  on  such  terms  as  the 
majority  of  the  owners  should  approve;  therein  withholding 
from  each  the  authority  to  act  for  the  others.  The  parties  have 
conformed  to  this  principle,  which  they  adopted  at  the  beginning, 
and  no  one  has  attempted  to  act  for  the  others  as  a  partner 
could  act  for  the  firm.  But  foiling  to  unite  in  any  measures  for 
the  purpose  of  reconciling  their  difficulties,  the  complainant  has 
invoked  the  aid  of  this  court  as  a  court  of  equity.  We  think 
the  jurisdiction  is  not  conferred  by  the  statute,  and  it  is  to  that 
alone  that  it  must  look  for  its  authority. 

Bill  dismissed  with  costs. 

Bice,  Curnsa,  Gkx>DXNOW,  and  H^thawat,  JJ.^  concurred. 


Pabtnsr's  Powxb  or  Disposal  ovxb  Fibm  Piiopbbtt:  See  EgUrU  v. 
Wood^  24  Am.  Deo.  236;  Deckard  v.  Coat,  90  Id.  287;  AmM  r.  Brovm,  S6 
Id.  296;  TaUeyy.  BtOUrfiM,  Id.  S74;  PiU  ▼.  Baeos  S8  Id.  260,  and 
died  in  the  notee  thereto. 
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FlOEETT  V.   SWIET. 

[41  Uun,  05.] 
DMDUm4TI0V8  07  PaBTT  TO  BlOOBD»  0&  Okb  iDKJiTifiBto  WITH  HlM  in  ilH 

terest,  are  competent  eTidence  against  such  party. 
Partner's  Declarations  are  Eyidekcb  against  Copabtnxb  in  an  action 

against  the  latter  upon  a  partnership  liability. 
Nonsuit  is  Improper  where  Question  of  Fact  ARunnpontheevidenoe 

within  the  province  of  the  jnry  to  decide. 
Comtraot  is  within  Statute  or  Fravob  Whioh  is  vor  Delitxrt,  and 

NOT  Manuvacturb  and  delivery,  of  certain  artides,  snoh  oontraot  being 

a  contract  of  sale. 

Ajbsdmpstt  for  a  balance  due  against  the  defendant  as  part 
owner  of  a  certain  vessel.    The  opinion  states  the  case. 

WiUis  and  Son,  and  W.  P.  FesBenden,  for  the  defendant 

Shepley  and  Dana,  for  the  plaintiff. 

By  Court,  CirrTiHa,  J.  The  plaintiff  claims  a  balance  to  be 
due  him  "  on  account  of  blocking  the  defendant's  ship."  It 
appears  from  the  testimony  of  George  W.  Cutter  that  he  was 
engaged  by  the  ownera  to  superintend  the  building  of  the 
ship  in  1853  and  1854;  that  her  keel  was  laid  in  June  of  the 
former,  but  the  vessel  was  not  completed  until  the  latter  year, 
and  after  her  arrival  in  New  York;  that  Ambrose  Scammon  & 
Co.  commenced  building,  who  hypothecated  hor  to  the  defend- 
ant in  July,  1853,  and  in  November  of  that  year  transferred  one 
half  to  the  defendant  and  one  George  H.  Blanchard,  and  in 
Januaiy,  1854,  the  other  half,  by  bills  of  sale,  the  purchasers 
giving  bonds  to  reconvey  upon  certain  conditions;  that  after 
this  the  witness  continued,  as  agent  for  those  interested,  in  mak- 
ing contracts  for  the  work  to  be  done  and  materials  to  be  fur- 
nished, and  had  the  general  oversight;  that  while  so  acting  he 
received  directions  from  those  interested  in  the  ship;  that  some 
time  in  the  spring  or  summer  of  1853  he  made  a  contract  with 
the  plaintiff  to  furnish  the  blocking,  which  was  received  the 
latter  part  of  1853  and  first  part  of  1854;  that  the  defendant 
and  Blanchard  had  given  him  directions  as  to  the  manner  of 
completing  the  ship  after  their  interest  in  her  was  acquired; 
that  the  defendant  wanted  witness  to  draw  on  him  for  as  small 
amounts  as  he  could  towards  paying  the  bills  at  the  eastward 
against  the  ship  before  getting  her  to  New  York,  where  he  said 
he  could  more  readily  obtain  money,  and  promised  then  to  let 
him  have  money  to  settle  some  bills  which  were  to  be  paid  aa 
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Boon  as  ihe  ship  was  ready  for  sea^  among  which  was  the  plain- 
iiff's;  that  when  he  made  the  contract  with  the  plaintiff  in  1868 
he  was  the  agent  for  the  owners,  and  was  acting  in  such  ca- 
pacity; that  it  was  a  part  of  the  agreement  on  the  part  of  ih« 
defendant  and  Blanchard,  when  they  took  the  bill  of  sale,  that 
they  were  to  furnish  what  money  was  wanted  to  settle  the  Inlls 
against  the  ship;  that  all  the  bills,  except  those  in  New  York, 
were  contracted  in  the  name  of  Scammon  &  Oo. ;  that  he  don't 
know  as  Swift  &  Co.  authorized  him  directly  to  make  contiBcts 
with  any  one;  that  after  they  became  interested  in  the  vessel  they 
knew  he  was  acting  as  agent  for  her,  and  dealt  with  him  as  such, 
giving  directions  as  to  Ihe  manner  in  which  they  wished  her  to 
be  completed. 

The  plaintiff  then  produced  the  bills  of  sale  testified  to  by 
Gutter,  which  were  made  to  Frederick  Swift  and  George  H. 
Blanchard,  "composing  the  firm  of  Frederick  Swift  &  Co.*' 
Also  the  letter  of  Swift  &  Co.  to  the  plaintiff,  of  December  9, 
1853,  of  which  the  following  is  an  extract: 

"We  have  wrote  you  in  regard  to  sending  us  some  blocks, 
which  our  Mr.  Blanchard  was  speaking  to  you  about  when  in 
Portland,  and  a  short  time  since  sent  you  an  order  for  the  same, 
and  have  not  heard  that  you  were  in  the  land  of  the  living." 

Stephen  C.  Munsey  testified  that  he  made  the  sails  for  the 
ship  under  contract  with  Cutter,  acting  as  the  agent  for  Scam- 
mon &  Co.,  on  June  28, 1863;  that  in  August  of  that  year  he 
gave  a  schedule  of  what  he  wanted  to  Swift  &  Co.,  who  were 
represented  by  Blanchard;  that  after  he  got  through  he  asked 
Blanchard  if  Swift  &  Co.  owned  any  part  of  the  ship,  who  re- 
plied, **  We  own  the  top  of  the  ship;"  said  they  were  going  to 
furnish  the  top,  the  outfit,  and  everything  beyond  the  hull. 

The  foregoing  is  the  substance  of  the  evidence  introduced  by 
the  plaintiff,  and  which  the  presiding  judge  ruled  insufficient  to 
maintain  the  action,  and  ordered  a  nonsuit.  A  preliminary 
question  arises  as  to  the  admissibility  of  Blanchard's  acts  and 
declarations.  The  letter  of  December  9, 1868,  was  admitted  to 
be  in  his  handwriting,  and  that  he  was  the  copartner  of  the 
defendant.  And  whether  the  copies  of  the  bills  of  sale  were 
admissible  or  not  becomes  immaterial,  since  their  contents  were 
disclosed  by  Cutter  without  objection.  We  assume  it,  then,  to 
be  proved  that  Blanchard  was  the  partner  of  the  defendant. 
And  the  general  doctrine  is,  that  the  declarations  of  a  party  to 
the  record,  or  of  one  identified  in  interest  with  him,  are,  as 
against  such  party,  admissible  in  evidence.     The  law,  in  regard 
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to  this  Bouroe  of  evidence,  looks  chiefly  to  the  zeal  parties  in  in* 
terest,  and  gives  to  their  admisaions  the  same  weight  as  thongli 
they  were  parties  to  the  record:  1  Greenl.  Ev.,  sees.  171, 180. 

Upon  the  evidence  legally  admitted  there  arose  a  question  of 
tact  within  the  province  of  the  jury  to  ascertain  and  determine, 
under  proper  instructions  in  matters  of  law»  whether  the  de- 
fendant was  liable  for  the  price  of  the  articles  furnished.  He 
would  be  so  liable  if  there  was  any  contract  express  or  implied 
between  him  and  the  plaintiff.  This  may  depend  upon  the  fact 
whether  Cutter  was  acting  as  the  agent  of  Scammon  &  Co.  solely 
in  making  the  contract,  or  as  the  agent  of  the  defendant  as  one 
interested  in  building  the  ship,  or  whether  the  defendant,  as 
owner  and  furnisher  of  "  the  top,"  was  not  responsible  for  all 
necessary  tackle  and  appendages.  The  presiding  judge  may 
have  drawn  the  proper  inferences  and  conclusions,  and  arrived 
at  a  correct  result;  but  in  so  doing  he  encroached  upon  the  prov- 
ince of  the  jury,  who  might  have  found  the  facts  to  have  justi- 
fied a  different  conclusion,  without  much  danger  of  their  verdict 
being  set  aside  as  against  the  weight  of  evidence. 

The  evidence  presents  another  question  which  might  possibly 
have  authorized  a  verdict  for  the  plaintiff.  We  refer  now  par- 
ticularly to  the  letter  of  December  9,  1853. 

Assuming,  as  the  defendant  contends,  that  the  original  agree- 
ment to  furnish  the  blocks  was  made  with  Cutter  as  the  sole 
agent  of  Scammon  &  Co.,  still,  inasmuch  as  it  was  for  the  de- 
livery, and  not  for  the  manufacture  and  delivery,  of  blocks 
which  may  have  been  manufactured  at  the  time,  it  was  a  contract 
of  sale,  and  is  within  section  4  of  the  statute  of  frauds,  as  was 
decided  in  Highi  v.  Bipley,  19  Me.  137. 

Now,  were  the  articles  delivered  before  the  date  of  that  letter? 
or  were  they  delivered  subsequently,  and  in  pursuance  of  the 
request  therein  contained?  If  the  latter,  then  the  defendant 
might  have  been  liable  under  an  implied  contract.  The  evidence 
upon  this  point,  as  to  the  time  of  delivery,  is  somewhat  conflict- 
ing. The  account  annexed  purports  to  have  been  made  on 
September  26th,  and  for  a  balance  then  due,  which  probably 
was  at  the  date  of  the  writ,  September  25, 1854.  Cutter  testifies 
that  "  the  blocking  was  received  in  the  latter  part  of  1853  and 
the  first  part  of  1854; "  and  the  letter  implies  that  at  its  date  it 
had  not  then  been  received. 

Exceptions  sustained.    The  case  to  stand  for  triaL 

Tennet,  C.  J.,  and  Bice,  Ha^thawat,  and  Gk>oDEROW,  J7.»  con* 
ooned. 
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DiflLABATioirs  07  Pabtt  to  Baoount  GbMPvmrcT  of:  See  Ikmk  t.  OW* 
9er<,  25  Am.  Dee.  282;  Tenney  ▼.  Evams,  40  Id.  194. 

Declajblations  or  Parxnir  aqainst  CoPABnm,  Govpcnvor  ov:  8at 
CocAruA  V.  Cunningham,  50  Am.  Dec  186. 

KoNsoiT  SHOULD  KOT  BK  Gramtkd  whjebx  thx&b  18  Akt  Evii^sirca  ti 
■appott  a  verdict:  Foa  Ben$aelaer  t.  JeiceU,  51  Am.  Deo.  275;  ATasnoeB  t. 
Hmrrimm.  fSa  Id.  385;  ^Tten  t.  Tcuon,  60  Id.  706,  and  notai  tbereto. 


WOBOEBXEB  V.  GbEAT  FaLLS  MANDFAGTUBISa  Go. 

[il  ILOHX,  199.] 

Damaoes  abb  Gompknsation  you  Actual  Ihjubt  in  actioiui  ex  dtUdo^  and 
maflt  be  the  natmml  and  proximate  coneeqnenoes  of  the  act  complained  of. 

lUMAOn   VDB  LoflS   OV  POSSIBLB  UsS  07   RXALTT  A8  MlLL    PBITILn»  hf 

the  wrongfol  overflowing  of  the  lame,  where  the  plaintiff  did  not  aetaaUy 
intend  in  good  faith  to  make  such  oae  of  it,  cannot  be  allowed. 

CiflB  to  recover  damages  caused  by  the  oveiflow  of  the  plain- 
tifBs'  land  and  mill  site.  Verdict  for  the  plaintiffs,  stating  the 
several  items  of.  damage  separately  in  answer  to  certain  questions 
smbmitted  for  their  consideration.  Judgment  to  be  rendered 
on  the  verdict  according  to  such  rule  of  damages  as  may  be 
laid  dovni  by  this  court.    The  opinion  states  the  &cts. 

J.  and  B.  KimbaU^  for  the  plaintiffs. 

N.  Clifford^  J.  W,  Leland,  and  N.  WeUa,  for  the  defendants. 

By  Court,  Tsbhet,  0.  J.  The  plaintiffs  were  the  owners  of 
eertaiji  land  bordering  on  Salmon  Falls  river,  where  it  is  the 
dividing  line  between  the  states  of  Maine  and  New  Hampshire, 
with  a  mill  site  and  waterfall  thereon  in  the  same  river.  In 
September,  1818,  the  defendants  erected  a  dam  across  that  river 
below  the  land,  mill  site,  and  waterfall  of  the  plaintiffs,  and 
thereby  wrongfully  flowed  out  the  same.  The  juiy,  in  their 
verdict  for  the  plaintiffs,  assessed  damages  according  to  the  in- 
jury which  the  plaintiffs  had  sustained  and  which  they  might 
have  sustained  on  their  different  grounds;  which  verdict,  by  the 
agreement  of  the  parties,  is  to  be  amended  to  accord  with  the 
rule  of  damages  which  shall  be  determined  by  the  court. 

The  damages  sustained  by  the  plaintiffs  on  account  of  the 
flowing  of  their  land  by  the  defendants  was  the  sum  of  eight 
dollars;  and  for  the  flowing  out  of  their  mill  site  and  water- 
fall the  additional  sum  of  two  dollars;  and  the  sum  of  ninety- 
three  dollars  and  sixty-seven  cents  was  found  as  damages  for  the 
injuxy  which  the  plaintiffin  might  sustain  by  being  deprived  of 
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the  nse  of  their  mill  privilege  for  any  purpose  for  which  it  might 
have  been  used  as  a  privilege  or  for  sale.  And  the  jury  found 
further  that  neither  at  the  time  when  the  defendants'  dam  was 
erected,  nor  at  any  time  sinoe,  did  the  plaintiffs  intend  in  good 
faith  to  use  and  occupy  their  close  as  a  mill  privilege,  by  making 
and  erecting  suitable  and  proper  dams  and  mills  or  other  erec- 
tions. 

In  actions  ex  deUcto,  the  damages  to  be  awarded  by  a  jury 
are  a  compensation,  recompense,  or  satisfaction  to  the  plaintiff 
for  an  injury  actually  received  by  him  from  the  defendant:  Oo, 
Lit.  257;  2  Bla.  Com.  438  et  seq.;  2  Greenl.  Ev.,  sec.  253. 

When  the  circumstances  are  ascertained,  a  compensation  and 
satisfaction  are  to  be  awarded.  The  remedy  is  to  be  commen- 
surate to  the  injury  sustained:  Bockwood  v.  Alien,  7  Mass.  254; 
BuBsy  V.  Dorudason,  4  Dall.  207.  All  damages  must  be  the  re- 
stdt  of  the  injury  complained  of:  2  Greenl.  Ev.,  sec.  254.  The 
damages  to  be  recovered  must  be  the  natural  and  proximate 
consequence  of  the  act  complained  of:  Id.,  sec.  25& 

No  rule  has  ever  been  recognized  as  having  existence  in  law 
that  a  party  can  recover  damages  for  being  deprived  of  his  real 
estate  so  that  he  cannot  appropriate  it  for  a  certain  imagined 
purpose,  which  might  be  attended  with  profit  to  him,  when  it 
is  proved  that  he  did  not  design  so  to  use  it;  he  may  have  dam- 
ages for  the  iujuiy  actually  sustained  by  being  deprived  of  his 
land,  but  no  further. 

Damages,  as  we  have  seen,  are  given  as  a  compensation  for 
something  the  owner  has  lost  previous  to  the  commencement  of 
his  action,  and  not  for  that  which  he  might  have  lost  if  he  had 
devoted  the  property  to  a  purpose  which  he  never  contemplated. 
The  doctrine  contended  for  by  the  plaintiffs'  counsel  would 
often  make  it  advantageous  to  an  owner  of  real  estate  capable 
of  being  beneficially  improved,  that  he  should  be  obstructed  in 
his  occupation  of  the  same  by  a  wrong-doer,  when  he  had  no 
design  whatever  of  so  improving  it. 

The  sum  of  ninety-three  dollars  and  sixty-seven  cents  found 
by  the  juiy  was  for  an  injury  purely  hypothetical,  having  no 
basis  in  fact.  No  evidence  was  introduced  for  the  purpose  of 
showing  that  the  plaintiffs  wished  to  make  sale  of  the  mill 
site  and  waterfall,  or  that  they  could  have  done  so,  to  be  occu- 
pied by  miUs  and  other  erections,  and  there  is  no  foundation 
for  damages  on  this  account. 

The  damages  which  the  plaintiffs  actually  sustained  by  the 
alleged  injury  to  their  land,  mill  site,  and  privilege  have  been 
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found  to  be  the  sum  of  ten  dollars,  and  ttds  snm  thej  axe  enti- 
tled to  leooTer,  and  the  verdiot  is  to  be  amended  accordingly. 

Bks,  Hazhawaz,  Outtoio,  and  Ghx)Dxvow,  JJ.,  oonouned. 


CoMPSiTBATioH  IS  Cehtbal  Idxa  OF  Damaqxs:  Se0  the  note  to  Audin  «. 
WiUon^  50  Am.  Deo.  787. 

Natttbal,  Pboximatb,  Aim  Lboal  Results  a&e  All  Damages  that  osd 
be  recovered:  See  HamrtBon  v,  Beridey,  47  Am.  Dec.  578;  DentuU  t.  Jont$, 
48  Id.  59;  S.  C,  52  Id.  194;  Mmldrow  v.  NorrU,  56  Id.  313;  MatUrton  t. 
Mayor  qfErooUyii,  42  Id.  38*  and  cases  cited  in  the  notes  thsretOk 


HaHKOND  t;.  WOODMAK. 

[41  Mun,  177.] 

Qbavt  of  PRCffosPAL  THING  Cab&ixs  Evzrythiho  NsGnsABT  to  the  ban* 

eficisl  enjoyment  of  the  thing  granted  which  the  grantor  has  power  to 

convey. 
Obakt  of  Mill  Cabbus  Bight  to  Flcmb  oa  Rack- way  snne^ed  thereto 

ninniug  through  the  grantor's  Und*  neceaaary  to  its  enjoyments 
Grant  oa  EsssaYATiOK  of  Easbmknt  Imfubs  Authobitt  to  do  eyerj« 

thing  neceaaary  to  aecnre  the  enjoyment  of  it. 

&ISBBYATION  IN  DeeD  OF  "KiGHT  TO  TaKB  AND  UsX  WaTXB  SuFIIOIBRT,  * 

"  at  all  timea,"  to  drive  a  certain  factory  on  the  grantor'a  land,  ia  as 
effectoal  aa  a  conveyance  of  auch  right  by  the  grantee  to  the  grantor, 
eapecially  where  the  grantee  afterwarda  conveya  the  whole  intereat 
reaerved  to  the  grantor,  and  anch  right  veata  in  a  auhaequeuc  grantee  of 
the  reaidue  of  the  grantor'a  land  aa  an  eaaement  or  aervitude  appurtenant; 
and  auch  aubaequent  grantee  may,  when  neceaaary  to  aecnre  hu  right  to 
*' anfBcient "  water,  cat  off  any  apouta  or  oondnita  uaed  by  the  prior 
grantee,  whereby  the  quantity  ia  dimiiuabed. 

Grant  cannot  be  Implisu  of  Right  to  Takx  Water  fbom  Flume  Re. 
8EBVXD  TO  Grantor  on  conveyance  of  part  of  a  tract  of  land,  merely 
becauaeat  the  time  of  the  grant  a  water-pipe  waa  in  uae  to  convey 
water  from  aaid  flume  to  milla  or  machinery  on  the  part  granted,  where 
auch  uae  waa  not  neceaaary  to  the  enjoyment  of  what  waa  granted. 

DxED  Purporting  to  be  for  Consideration  cannot  be  Contradicted 
by  the  grantor  by  evidence  that  there  waa  no  conaideration. 

Deed  is  Eifbctual  without  Consideration  between  the  partiea  to  it. 

Millwright  and  Civil  Enginexb  is  Competent  as  Expert  to  give  an 
opinion  aa  to  the  effisct  upon  the  water  in  the  factory  flume  and  upon  the 
machinery  in  the  faotory  by  opening  and  abutting  gatea  conducting  water 
therefrom,  where  he  baa  been  employed  for  many  yeara  in  the  oonatmo- 
tion  of  milla  and  factoriea. 

Cabb  for  cutting  sponts  conducting  water  to  certain  machinery 
of  the  plaintiff.  Verdict  for  the  defendants.  Exceptions  by 
ihe  plaintiff  to  certain  rulings  and  inetructionB»  and  a  motion 
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to  Bdt  aside  the  yerdiet  as  against  evidence,  etc.,  and  to  enter 
judgment  for  the  plaintiff  notwithstanding  the  Terdict  The 
facts  appear  from  the  opinion. 

N.  Clifford  and  W.  K.  KimbaU,  lot  the  plaintiff. 
J,  C.  Woodman  and  WaUon^  for  the  defendants. 

By  Conrt,  Trmmst,  C.  J.  Prior  to  June  29, 1849,  the  Sooth 
Paris  Mannfactaiing  Company  were  seised  and  possessed  of 
certain  real  estate,  sitaated  on  the  east  side  of  the  little  Andros- 
coggin river,  and  on  the  north  and  south  sides  of  the  road 
which  crosses  the  same  in  South  Paris.  On  the  north  side  of 
the  road  were  standing  and  in  operation  a  grist-mill,  saw-mill, 
and  shingle-machine;'  and  on  the  south  side  were  situated  the 
company's  factory  and  other  buildings  connected  therewith, 
also  in  operation.  The  only  dam  for  the  purpose  of  raising  a 
head  of  water  to  work  the  mills  and  the  factoiy  was  on  the 
north  side  of  the  road,  and  above  the  grist-mill,  saw-mill,  etc. 
There  was  a  protection  wall  on  the  easterly  side  of  the  river, 
running  parallel  therewith,  evidently  regarded  as  useful  for  the 
security  of  the  mills  and  the  factory  against  the  operation  of  the 
water  as  it  flowed  down  the  river. 

At  the  time  referred  to  the  factoiy  was  supplied  vrith  water 
from  the  dam,  taken  through  a  flume  of  considerable  length, 
across  the  company's  land  above  the  road,  and  under  the  bridge 
across  the  river.  In  this  flume  spouts  had  been  inserted, 
through  which  water  had  been  taken  to  cany  a  corn-cracker  in 
the  grist-mill,  and  also  the  shingle-machine  standing  above  the 
road. 

On  the  day  before  named  a  deed  to  the  plaintiff,  and  purport- 
ing to  have  been  executed  by  the  agent  of  the  company,  and 
who,  it  is  insisted  by  the  plaintiff,  was  duly  authorized  to  make 
an  effectual  conveyance,  was  given  of  all  the  real  estate  belong- 
ing to  the  company  which  lay  on  the  northerly  side  of  the 
road,  viz.,  the  grist-mill,  saw-mill,  factory,  store,  shingle-ma^ 
chine,  and  all  the  apparatus  and  utensils  thereto  belonging. 
Then  follows  in  the  deed  a  description  of  the  land  by  metes  and 
bounds,  with  the  exception  of  certain  buildings  standing  thereon, 
but  not  of  the  land  covered  thereby.  "  Excepting  also  and  re* 
serving  the  right  at  all  times  to  take  and  use  water  sufficient  to 
drive  the  factory  and  machinery  attached.  Said  Hammond  is 
to  maintain  one  quarter  part  of  the  dam  across  said  river,  and 
the  bulkhead  at  the  head  of  the  grist-mill,  and  one  quarter  part 
of  the  protection  wall;  and  the  said  company  are  to  maintain 
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flie  baUcbead  at  the  head  of  the  laetoiy  flnmey  and  one  half  of 
the  dam  across  the  river.  Said  Hammond  is  to  use  the  water 
to  drive  his  mills,  and  any  madiinery,  at  all  times,  nntil  it  comes 
down  to  the  lowest  place  in  the  dam,  as  ascertained  hj  the 
measniement  of  John  Howe  in  the  year  1848,  and  then  the  saw- 
mill is  to  stop.  Bnt  he  is  also  to  have  the  right  to  ose  the  water 
after  that,  so  long  as  he  can  do  it  without  impeding  the  speed 
and  usefulness  of  the  factory." 

On  November  20,  1852,  the  company  conveyed  to  Woodman^ 
True  &  Co.  all  the  real  estate  owned  by  it  at  South  Paris  that 
lay  on  the  east  side  of  the  river,  and  on  the  south  side  of  the 
road,  excepting,  etc.,  bounded,  etc.,  together  with  the  buildings 
thereon,  including  the  factory  store,  boarding-house,  dry-houses, 
etc.;  also  all  the  machinery  and  manufacturing  utensils  and 
apparatus  of  every  kind,  pertaining  to  the  manufactures  there 
earned  on,  and  now  used,  together  with  all  the  water  privileges 
on  the  east  side  of  said  river  owned  by  said  company,  subject  to 
all  duties,  limitations,  and  restrictions  pertaining  to  the  same,  as 
by  the  deeds  of  the  same  will  appear,  reference  being  had  thereto; 
the  grantees  herein  to  keep  reasonably  tight  flumes  and  gates 
used  by  them  to  prevent  waste  of  water. 

On  the  day  of  the  date  of  the  deed  last  referred  to,  the  plain- 
tiff and  Albert  £1.  Hammond  conveyed  to  Woodman,  True  A, 
Co.  all  their  right,  title,  and  interest  in  and  to  all  the  estate, 
real  and  personal,  conveyed  by  the  company,  by  deed  of  the 
same  date,  thereby  conveying  to  the  grantees  their  joint  and 
several  interest  in  the  premises  and  property  described  in  the 
deed  of  the  company  to  the  grantees. 

The  plaintiff  alleges  in  his  writ  that  he  was  seised  of  the 
interest  conveyed  by  the  company  on  the  day  of  its  deed  to  him, 
and  so  continued  to  the  day  of  the  commencement  of  his  suit; 
and  also  that,  since  June  29, 1849,  he  has  been  accustomed  to 
ose  the  water  running  in  the  river  by  taking  the  same  from  the 
flume  leading  from  the  dam  down  stream  imder  his  grist-mill  to 
the  factory,  by  means  of  or  through  a  penstock  or  water-spout, 
extending  from  said  flume  to  his  water-wheel,  said  wheel  hav- 
ing been  built  for  the  purpose  of  carrying  his  shingle-ma- 
4dune,  said  wheel  and  shingle-machine  being  in  use,  in  manner 
aforesaid,  when  the  mills  were  conveyed  to  him;  and  he  was 
further  accustomed,  since  the  time  aforesaid,  to  take  and  use 
the  water  from  the  factory  flume  for  the  purpose  of  driving  a 
corn-cracker,  circular  saw,  and  tmming-lathe,  being  in  his  grist- 
mill and  oonneoted  with  a  water>wheel  standing  under  the  same. 
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which  wheel  was  driyen  by  means  of  water,  which  the  plaintiff 
had  a  lawful  right  to  take,  and  has  been  accustomed  to  take 
from  the  factory  flume,  through  a  small  flume  adjoining  thereto; 
and  the  plaintiff  avers  that  he  was  lawfully  seised  of  the  right 
to  take  and  use  the  water  running  in  the  river,  in  manner  afore- 
said, and  for  the  said  purpose,  at  all  times  without  hinderance« 
Then  follows  the  allegation  that,  on  August  15, 1854,  the  de- 
fendants, unlawfully  and  without  right,  tore  away  the  penstock 
or  water-spout,  and  his  said  flume  connected  with  the  factory 
flume,  and  refused  to  permit  the  plaintiff  to  take  and  use  the 
water  running  in  the  river  for  the  use  of  his  shingle-machine, 
and  his  machinery  aforesaid,  and  has  stopped  up  the  passages 
for  the  flowing  of  said  water  from  the  factory  flume  upon  the 
plaintiff's  wheels,  and  has  so  kept  the  passages  stopped  to  the 
time  of  the  institution  of  this  suit.  The  defendants  severally 
plead  the  general  issue,  and  in  brief  statements,  with  allegations 
in  defense,  deny  the  right  of  the  plaintiff  to  insert  in  the  factoiy 
flume  the  spouts  and  to  draw  water  from  the  factory  flume,  which 
is  alleged  to  belong  to  Woodman,  True  &  Co.  And  it  is  also 
alleged  that  before  the  plaintiff's  spouts  were  cut  off  from  the 
factory  flume  he  was  requested  to  take  the  same  away,  but  re- 
fused to  do  so. 

Evidence  was  introduced  by  the  parties  upon  the  issues  bef  oro 
the  jury,  and  the  judge  instructed  them  that  the  deed  of  the 
company  to  the  plaintiff,  of  June  29,  1849,  conveyed  to  him  in 
fee  the  real  estate  described,  subject  to  the  reservation,  '*  except- 
ing also  and  reserving  the  right  at  all  times  to  take  and  use 
water  sufficient  to  drive  the  factory  and  the  machineiy  attached; " 
that  the  subsequent  clause  in  the  deed  had  reference  to  the  use 
of  the  water  by  the  grantee  from  the  dam,  and  not  from  the  &o- 
toiy  flume;  that  the  deed  from  the  company,  and  the  deed  from 
the  plaintiff  to  Woodman,  True  &  Co.,  of  November  20,  1852, 
conveyed  to  the  grantees  the  fee  in  the  real  estate  therein  de- 
scribed, including  the  factory,  together  with  the  reservation  in 
the  first  deed  contained;  and  the  reservation  secured  to  Wood- 
man, True  &  Go.  the  free  and  uninterrupted  use  and  enjoyment 
of  sufficient  water  at  all  times  to  drive  the  factory  and  machineiy 
attached,  and  for  such  purposes  they  had  the  right  to  repair  or 
rebuild,  when  p.ecessaiy,  the  factory  flume;  that  however  con- 
venient it  might  be  for  the  plaintiff  to  use  the  water  from  the 
factory  flume  for  propelling  the  wheels  attached  to  his  shingle- 
maohine  and  corn-cracker,  yet  if  the  use  of  the  water  so  taLen 
from  the  flume  as  generally  used  by  the  plaintiff  during  the  oon- 


1S56.]  Hajocond  u  Woodman.  223 

imnanoe  of  the  old«  and  as  contemplated  by  him  genendlj  to  be 
oaed  from  the  new,  flume  was  detrimental  in  any  practical  de- 
gree to  the  operations  of  the  factory,  such  use  would  be  incon* 
siatent  with  the  free  enjoyment  of  the  reservation,  and  the  de- 
fendants were  justified  in  taking  the  spouts  from  the  new  flume, 
and  preventing  the  plaintiff  from  inserting  either  spout  therein. 
But  if  such  was  not  detrimental  in  manner  before  stated,  then 
the  defendants  were  not  justified  in  so  doing,  and  would  be 
liable  to  the  plaintiff,  etc. 

The  jury  returned  a  verdict  for  the  defendants,  and  they 
found  also  that  it  was  practicable  for  the  plaintiff  to  take  water 
for  his  shingle-machine  and  corn-cracker  wheels  from  either  his 
saw-mill,  grist>mill  flume,  or  from  the  main  dam,  without  inter- 
fering with  the  factory  flume;  and  that  such  permanent  altera- 
tion could  be  made  for  the  sum  of  Mty  dollars. 

It  is  a  well-settled  rule  of  construction  that  the  grant  of  a 
principal  thing  shall  carry  with  it  everything  necessary  for  the 
beneficial,  enjoyment  of  that  which  is  granted,  and  which  the 
grantor  has  tiie  power  to  convey:  Thayer  v.  Paine,  2  Cush.  327. 

"  By  the  grant  of  mills  the  waters,  flood-gates,  and  the  like, 
that  aro  of  necessary  use  to  the  mills,  do  pass: "  Shep.  Touch.  89. 

Where  a  party  has  erected  a  mill  on  his  own  land,  and  cut 
an  artificial  canal  for  a  race-way  through  his  own  land,  and  then 
sells  the  mill  without  the  land  through  which  such  race-way 
passes,  the  right  to  such  race-way  shall  pass  as  a  privilege  annexed 
de/acio  to  the  mill,  and  necessary  to  its  beneficial  .use :  Johnson 
T.  Jordan,  2  Met.  234  [87  Ajn.  Dec.  85];  Blake  v.  Clark,  6  <}reenL 
439;  New  Ipswich  Factory  v.  Batchelder,  3  N.  H.  190  [14  Am. 
Dec.  346];  Nichols  v.  Luce,  24  Pick.  102  [35  Am.  Dec.  802]. 
Before  the  conveyance  of  the  company  to  the  plaintiff  the  flume 
to  the  factory  had  been  prepared  and  used  as  the  only  mode  of 
conducting  the  water  to  the  factory  for  the  purpose  of  driving  the 
machinery  therein;  and  it  is  not  suggested  that  any  other  mode 
was  referred  to  or  contemplated  by  the  parties;  but  the  flume 
was  treated  in  the  deed  as  the  passage-way  of  the  water,  which 
was  to  remain  for  the  use  of  the  factory.  The  dam  above  the 
plaintiff's  mills  and  the  protection  wall  were  evidently  designed 
to  be  for  the  common  benefit  of  both  parties  to  the  deed;  hence 
the  propriety  of  their  being  kept  up  and  in  repair  at  the  expense 
of  both,  though  in  unequal  proportions,  probably  on  account  of 
the  unequal  value  of  the  interests  owned  by  each  party  respect- 
ively. The  bulkheads  at  the  heads  of  the  grist-mill  and  the 
hotoTj  flumes  wero  to  be  maintained  in  severalty,  clearly  indi* 
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mating  that  one  was  principally,  if  not  exclusiyely,  for  the  use  of 
one  party,  and  the  other  for  the  other.  The  deed  of  the  com- 
pany to  Woodman,  True  &  Co.,  of  November  20, 1852,  imposed 
upon  the  grantees  the  burden  of  keeping  the  flumes  and  gates 
used  by  them  reasonably  tight  to  prevent  waste  of  water. 

The  factory  flume— upon  the  examination  of  all  the  deeds  in 
the  case,  to  which  the  plaintiff  is  in  effect  a  party,  and  from  a 
construction  to  be  given  from  an  examination  of  all  parts 
thereof — ^was  a  necessary  part  of  the  factory  itself,  and  the  right 
therein  was  reserved  to  the  company,  and  passed  to  Woodman, 
True  &  Co.  as  appurtenant  thereto:  Co.  Lit.  121  b,  and  122  a; 
Athpts  V.  Clare,  1  Vent.  407. 

If  a  lessee  for  years  of  a  house  and  land  erect  a  conduit  upon 
the  land,  and  after  the  time  is  determined  the  lessor  occupies 
them  together  for  a  time,  and  afterwards  sells  the  house  with 
the  appurtenances  to  one,  and  the  land  to  another,  the  vendee 
shall  take  the  conduit  and  pipes,  and  the  liberty  to  amend 
them:  Nicholas  v.  Chamberlain^  Gro.  Jao.  121. 

When  the  use  of  a  thing  is  granted,  eveiything  essential  to 
that  use  is  granted  also.  Such  right  carries  with  it  the  implied 
authority  to  do  all  that  is  necessary  to  secure  the  enjoyment  of 
such  easement:  PrescoU  v.  White,  21  Pick.  841  [32  Am.  Dec.  266]; 
PrescoU  v.  Williams,  5  Met.  429  [39  Am.  Dec.  688],  and  cases 
cited;  Pomfret  v.  Bicrofl,  1  Wms.  Saund.  823,  note  6. 

The  instruction  to  the  jury  that,  for  the  purpose  of  the  enjoy* 
ment  of  sufficient  water  at  all  times  to  drive  the  factory  and 
machinery  attached.  Woodman,  True  &  Co.  bad  a  right  to  re* 
pair  or  rebuild  when  necessaiy  the  factory  flume,  was  legally 
correct. 

The  provision  in  the  deed  of  the  company  to  the  plaintiff, 
touching  his  rights  to  the  use  of  water  at  different  conditions 
of  the  river,  had  reference  to  the  amount  secured  to  him  of 
that  which  should  be  confined  for  the  use  of  the  mills  and  the 
lactory,  and  not  to  the  manner  in  which  or  the  place  from 
which  it  should  be  taken.  The  instruction,  therefore,  that  the 
subsequent  clause  in  the  deed  had  reference  to  the  use  of  the 
water  by  the  grantee  from  the  dam,  and  not  from  the  factory 
flume,  was  strictly  correct. 

The  reservation  in  the  deed  of  the  company  to  the  plaintiff  of 
the  right  at  all  times  to  take  and  use  water  sufficient  to  drive 
the  factory  and  machinery  attached,  as  between  the  parties 
thereto,  is  as  effectual  to  secure  to  the  company  the  right 
reserved,  together  with  the  easement  and  servitude  so  as  to 
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charge  the  lands  of  the  plamtiff,  as  l)j  a  deed  from  the  owner 
of  lajid  to  be  cbazged,  granting  the  same  as  appurtenant  to 
other  estate  of  the  grantee:  Bowen  ▼.  Caimer,  6  Cnsh.  182. 
Especially  most  it  be  so  here,  where  the  plaintiff  himself  oon- 
▼ejs  by  his  own  deed  the  whole  interest  reserred. 

It  is  not  pereeiyed  that  the  reservation  refeized  to  in  the  deed 
of  the  company  to  the  plaintiff  is  any  less  strong  in  its  effect 
than  the  right  **  to  the  free  and  nnintermpted  nse  and  enjoyment 
of  sufficient  water  at  all  times  to  drive  the  factory  and  machineiy 
attached."  The  principal  thing  secured  is  sufficient  water  at  all 
times  for  the  purpose  expressed.  If  this  were  not  free  and  un- 
interrupted in  its  enjoyment,  it  cannot  be  said  that  sufficient 
oould  be  taken  at  all  times. 

The  plaintiff's  counsel,  however,  insists  that  as  he  had  the 
right  to  drive  his  mills  at  all  times  untQ  the  water  is  reduced  to 
the  lowest  place  in  the  dam,  as  ascertained  by  the  measurement 
of  John  Howe  in  the  year  1848,  the  judge  erred  in  informing 
the  jury  that  the  reservation  secured  to  Woodman,  True  &  Ck). 
the  free  and  uninterrupted  use  and  enjoyment  of  sufficient  water 
at  aU  times  to  drive  the  factory  and  machinery. 

It  cannot  be  doubted  that  by  the  deed  of  June  29, 1849,  it 
was  the  design  of  the  parties  thereto  that  the  rights  of  the  plain- 
tiff should  in  some  respects  be  subordinate  to  those  of  the  com- 
pany in  the  use  of  the  quantify  of  water.  When  it  was  down 
to  the  mark  made  by  Howe,  the  saw-mill  viras  not  permitted  to 
run;  manifestly  for  the  reason  that  its  running  would  retard  the 
operations  of  the  factory.  And  after  the  saw-mill  had  ceased 
to  work,  the  plaintiff  could  use  the  water  only  so  long  as  it  did 
not  impede  the  speed  and  usefulness  of  the  factory. 

But  the  grounds  for  allowing  the  plaintiff's  mills  and  the 
company's  factory  to  run  at  all  times,  when  the  water  was  above 
the  mark  in  the  dam,  was  undoubtedly  that  it  had  been  Bati&- 
lactorily  ascertained  that,  until  such  reduction  of  the  quantity 
of  water  in  the  dam,  it  was  sufficient  to  drive  all  the  machineiy 
bdonging  to  both  parlies,  and  at  all  times.  At  any  rate,  to 
give  a  reasonable  construction  to  the  deed,  it  must  have  been  so 
imderstood  by  those  interested  at  the  time  of  its  execution;  and 
0ndi  supposed  state  of  facts  has  not  been  attempted  to  be  dis- 
proved. 

It  does  not  appear  that  the  instructions  to  the  jury  upon  this 
tnanch  of  the  case  were  based  at  all  upon  any  supposed  con- 
ixoYBrvy  between  the  parties  that  the  quantity  of  water  taken 
by  Woodman,  True  &  Go.  was  or  was  not  greater  than  that 
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which  under  the  deeds  they  were  entitled  to  use.  The  suit  ia 
certainly  not  for  the  defendants'  having  taken  a  greater  amount 
of  water  then  was  secured  to  them,  or  for  preventing  the  plain- 
tiff from  using,  at  all  times,  the  amount  of  water  which  belonged 
to  him;  but  it  is  for  preventing  him  from  taking  it  from  the 
factory  flume  through  his  spouts,  and  cutting  the  spouts  off 
thereh*om,  without  regard  to  the  quantity  of  water  so  taken. 
And  the  instructions  to  the  jury,  that  Woodman,  True  &  Co. 
were  secured  in  the  free  and  uninterrupted  use  and  enjoyment 
of  sufficient  water,  at  all  times,  to  drive  their  factory,  must  have 
had  reference  to  the  question  really  involved,  which  was  whether 
the  taking  of  the  water  by  the  plaintiff  from  the  factory  flume, 
through  the  spouts,  was  inconsistent  with  the  rights  of  Wood- 
man, True  &  Co.  under  the  reservation  in  the  deed.  These 
instructions^  when  taken  in  connection  with  those  which  follow, 
and  applied  to  the  issues  presented,  are  not  perceived  to  be 
erroneous. 

The  factory  and  all  the  appurtenances  belonging  to  it  were 
retained  by  the  company  when  it  conveyed  the  mills  on  the  north 
side  of  the  road,  with  the  reservation  touching  the  use  of  the 
water  for  the  factory.  The  property  so  retained  having  come  to 
Woodman,  True  &  Co.,  they  stand  in  the  place  of  the  company 
at  least.  The  factory  flume  being  necessary  to  the  operation  of 
the  factory  and  the  machinery  attached  for  the  passage  of  the 
water,  and  no  right  secured  by  the  deed  to  the  plaintiff  to  take 
water  therefrom  for  the  use  of  his  own  mills,  any  withdrawal  of 
the  water  through  the  spouts,  detrimental  in  any  practical  degree 
to  the  operations  of  the  factoiy ,  must  necessarily  be  unauthorized 
by  the  deed.  If  the  plaintiff  could  with  impunity  take  water  in 
that  manner  to  the  interruption  of  the  rights  of  Woodman,  True 
&  Co.  to  the  least  practical  degree,  it  is  not  perceived  that  any 
limit  exists  to  a  further  use  which  might  be  extended  indefinitely, 
and  to  the  destruction  of  the  rights  reserved  for  the  operationB 
of  the  factoiy. 

But  it  is  insisted  for  the  plaintiff  that  at  the  time  when  the 
conveyance  was  made  to  the  plaintiff,  and  afterwards  to  Wood- 
man, True  &  Co.,  the  corn-cracker  and  shingle-machine  were 
carried  by  water  taken  from  the  factoiy  flume  by  means  of  or 
through  spouts;  and  hence  it  must  be  presumed  that  it  was  in- 
tended by  the  company,  and  the  plaintiff,  and  by  Woodman, 
True  &  Co.,  that  the  right  so  to  take  water  for  the  purposes  de- 
signed was  reserved  to  the  plaintiff  by  acquiesoenoe  of  otbei 
parties  interested. 
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It  is  to  be  considered  that  the  property  in  the  suUb,  and  the 
factory  and  the  lands  connected  with  each  respectiTely,  waa 
entirely  thai  of  the  company,  prior  to  the  deed  to  the  plaintiff. 
The  manner  in  which  the  water  was  taken  to  be  applied  to  one 
part  or  the  other  depended  apon  no  fixed  legal  rights,  bnt  might 
be  taken  and  used  not  only  as  necessity,  but  as  convenience  or 
pleasure  dictated.  The  jury  have  found  that  the  water  was 
taken  from  the  factory  flume  through  spouts,  to  propel  the 
shingle-machine  and  corn-cracker,  not  from  necessriy,  or  eyen 
to  save  any  considerable  expense.  And  hence  the  manner 
adopted  in  taking  and  applying  the  water  to  the  different  parts 
would  not  continue  as  matter  of  title,  after  the  diyision,  unleaa 
under  some  stipulation  in  the  deed  or  other  instrument  under 
seal.  The  factory  flume  would  be  appurtenant  to  the  factory 
exclusively,  unless  it  became  necessary  to  take  water  therefrom, 
for  the  use  of  the  plaintiff's  machinery,  which  he  had  a  right  to 
operate,  or  unless,  according  to  the  instructions,  it  could  be 
taken  without  being  praoti<»lly  detrimental  to  the  rights  of 
Woodman,  True  &  Co.  The  remarks  of  Shaw,  C.  J. ,  in  the  case 
of  Stanwood  v.  KimbaU^  13  Met.  526,  in  relation  to  a  pipe  taken 
from  the  defendants'  aqueduct,  which  they  had  cut  off,  and 
which  cutting  off  was  tiie  cause  of  the  action,  are  in  point,  it 
being  in  that  case  contended  for  the  plaintiff  that  it  must  be 
presumed  that  he  designed  to  reserve  that  right,  and  the  de- 
fendants acquiesced  in  it.  "  But  it  is  difficult  to  maintain  this 
position.  There  can  be  no  right  by  reservation,  whatever  may 
have  been  the  interest  or  expectation  of  the  plaintiff,  for  there 
is  none  made  in  the  deed,  and  it  is  not  competent  to  prove  it  by 
parol  evidence;  nor  by  grant,  for  none  is  shown  or  pretended; 
nor  by  prescription,  for  it  was  used  a  very  short  time/' 

Several  questions  are  presented  in  the  exceptions  on  account 
of  the  rulings  of  the  judge  in  admitting  and  rejecting  the  evi- 
dence offered. 

The  inquiry  made  of  Stephen  Emery  by  the  plaintiff,  for  the 
purpose  of  showing  no  consideration  for  the  deed  of  the  plain- 
tiff to  Woodman,  True  &  Co.,  was  clearly  inadmissible.  The 
deed  purjKirted  to  be  for  consideration,  and  it  could  not  be  con- 
tradicted by  the  plaintiff,  who  was  the  grantor,  and  the  deed 
was  effectual  without  consideration  between  the  parties  thereto. 

Alden  Palmer,  a  witness  for  the  defendants,  was  allowed  to 
answer  the  following  question,  against  the  objection  of  the 
plaintiff:  "  What  would  be  the  effect  of  opening  and  shutting 
the  gates  of  the  plaintiff's  shingle-machine  and  corn-cracker 
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upon  the  water  in  the  factory  flume,  and  upon  the  machinery 
in  the  factory  ?  "  The  answer  was  that  the  effect  would  be  to 
produce  a  motion  in  the  water  of  the  flume,  bo  that  it  would 
flow  up  towards  the  gate  of  the  factoiy  or  recede  from  it»  and 
give  extra  motion  or  retard  the  wheels  of  the  factoiy  for  a  short 
time.  The  right  to  put  the  question  and  receive  the  answer 
was  upon  the  ground  that  the  witness  was  an  expert,  or  one  ex- 
perienced. It  was  in  evidence  that  the  witness  was  a  mill- 
wright, and  professed  to  be  a  civil  engineer;  had  been  employed 
in  the  construction  of  mills  and  factories  for  forty  years.  It 
cannot  be  doubted  from  this  evidence  he  might  well  be  treated 
by  the  court  as  an  expert,  and  entitled  to  give  his  opinion 
touching  a  matter  so  connected  with  his  experience. 

Henry  B.  Parsons  was  asked  a  question  in  reference  to  the 
place  where  it  would  be  proper  to  take  the  water  for  the  shingle- 
machine  and  eom-craoker  wheels.  Objection  was  made  on  the 
ground  that  he  was  not  an  expert.  It  appeared  that  he  had 
carried  on  the  fulling-mill  and  two  carding-machines  for  twenty 
years  in  the  same  place;  that  he  had  used  spouts  for  the  purpose 
of  propelling  machinery;  that  he  has  owned  mills  and  been  ac- 
quainted with  them  for  thirty  years.  He  must  have  been  ex- 
perienced in  busiaeBs  having  relation  to  the  question  proposed^ 
and  the  question  was  unobjectionable. 

The  evidence*  before  the  jury  was  such  that  their  verdict  and 
special  findings  do  not  appear  to  the  court  to  have  been  the 
result  in  any  degree  of  those  influences  or  misapprehensions  of 
the  facts  which  authorize  a  court  to  disturb  a  verdiet. 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict. 

BioB,  CuTTDro,  and  Appleton,  JJ.,  concurred. 


ExpKBTS,  Who  arc,  and  in  What  Casbs  Sxpibt  TaafiMONT  n  Ad> 
MTWiBLB. — ^The  general  rule  of  law  is  that  witnesses  can  testify  to  6wti  ciily, 
and  not  to  opinions  or  oondosions  based  upon  tho  iaetk  It  is  well  settled, 
however,  that  with  respect  to  certain  classes  of  questions  involving  peculiar 
skill,  science,  or  knowledge,  witnesses  possessing  such  skill,  science,  or  knowl- 
edge, denominated  "experts,"  may  testify,  not  only  to  the  facts,  but  to  their 
opinions  respecting  the  facts,  so  far  as  necessary  to  enlighten  the  Jury,  and  to 
enable  them  to  come  to  a  right  verdict.  It  is  the  purpose  of  this  note  to  as- 
certain the  cases  in  which  expert  testimony  is  admissible,  and  to  determine 
who  are  qualified  to  give  such  testimony. 

QxNXRAL  Principles  as  to  Compktknct  of  Expert  Tkstimokt.— I. 
Quution  must  be  One  qfAri,  Science^  or  SkiU,  The  competency  of  expert  tes- 
timony in  a  particular  case  depends  upon  the  question  as  to  whether  or  not 
an  J  peculiar  knowledge,  soieaoe,  skill,  or  art,  not  possessed  by  ordinary  per> 
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•out,  fa  naeenuy  to  the  detcnninftiion  of  th«  mftttar  al  fame;  mod  ezporti  art 
permitted  to  testify  only  in  the  eases  where  rach  knowledge,  sdenoe^  sidll« 
or  art  is  required:  Lawaon  on  Expert  ETidenee,  1  et  aeq.;  1  GreenL  Et.,  eee. 
440;  1  Wharton  on  Ev.,  sees.  434, 436;  Bifftbyy.  dear  Lake  WaierCo.^  40  CeL 
396;  Pe<aflio«rilieiT.Ci£ar£,0  Iowa,  1;  ffaim%lia»y.  J)e$  Moines  tie.  S.  R,  Co.  p 
36  Id.  81;  Mnldowney  ▼.  lOinou  R.  B.  Co,,  Id.  462;  DaoU  t.  Siaie,  38  Md. 
38;  Jtmee  r.  F^reneh^  37  Miss.  461 ;  Eoeenkeim  t.  America  Ine.  Co,,  33  Mo.  230; 
Ooneord  R.  R.  t.  Oreelj^,  23  N.  H.  237;  MarehaU  r.  Columbia  Ins.  Co.,  27  Id. 
157;  People  y.  ^octtne,  1  Denio,  281;  8ike»  v.  Pahte,  61  Am.  Dee.  380;  J^er- 
eom  Ins,  Co.  r.  Cotkeal,  22  Id.  567,  and  anthoritiea  cited  ebewhere  in  thia  note. 
The  mle  is  thus  stated  in  Davit  y.  8kUe,  eupra:  **  Wheneyer  the  matter  of 
inqniry  fa  snch  that  inexperieneed  persons  are  onlikely  to  prore  capable  of 
forming  a  correct  judgment  upon  it,  or  in  other  words,  when  it  so  far  par^ 
takes  of  the  nature  of  a  sdenoe  or  trade  as  to  require  a  preyioos  habit  oi  ex* 
perience  or  stndy  in  order  to  the  atfcaiDment  of  a  knowledge  oi  it,  the  opinion 
of  experts  fa  admissible.  On  the  other  hand,  if  the  matter  of  inqniry  fa  not 
snch  as  to  require  any  pecaliar  habits  or  stady  in  order  to  qualify  a  person  to 
understand  it,  then  such,  eyidence  fa  not  admissible:-  See  Carter  y.  Boekm,  I 
Smith's  Lead.  Ossl  631." 

2.  Jfol  Competeni  where  Queeliom  fa  One  qf  Common  Knowledge*  It  foIlows» 
from  what  fa  said  in  the  preceding  paragraph,  that  expert  testimony  fa  not 
admissible  as  to  matters  within  the  experience  or  knowledge  of  persons  of 
ordinary  information,  as  to  which  the  Jury  are  competent  to  draw  their  own 
infsreoces  from  the  facts  giyen  in  evidence  before  them,  without  extraneous 
aid  other  than  the  instructions  of  the  court  upon  questions  of  law:  1  Wharton 
on  £y.,  sec  436,  and  cases  there  cited;  PhiUipe  y.  Starr,  26  Iowa,  249; 
KoMghlon  y.  Stagg,  4  Mo.  App.  271;  Newmark  y.  lAeerpocl  etc.  Ine.  Co.,  30 
Mo.  130,  and  cases  hereinafter  referred  to.  Under  thfa  rule  expert  teetimony 
fa  inadmissible  respecting  the  quantity  and  yalae  of  goods  iHiich  an  insured 
building  could  contain,  that  being  a  matter  upon  which  the  Jury  are  compe* 
tent  to  pass,  if  they  haye  the  facts  before  them:  Id.  160.  So  the  question  as 
to  the  sufficiency  of  a  fence  to  turn  cattle  fa  not  a  proper  subject  for  expert 
testimony;  Enright  y.  San  Frandeeo  etc,  R.  R.  Co.,  33  OaL  230;  Sowere  v. 
Dukee,  8  Minn.  23.  So  the  question  whether  a  sidewalk  fa  in  good  repair  is 
one  upon  which  any  person  of  conunon  obsenration  fa  competent  te  decide: 
Keileher  y.  Keohtk,  60  Iowa,  473;  Benedict  y.  Ihnd  dm  Lac,  44  Wis.  406.  So 
the  following  questions  haye  been  held  not  to  inyolve  any  peculiar  science  or 
skill,  and  therefore  not  to  be  proper  subjeote  for  expert  testimony:  Whether 
a  two-horse  team  can  be  turned  in  a  certain  space:  Fmuton  r.  Chioagoeie.  R, 
Co ,  61  Iowa,  452;  whether  a  giyen  quantity  of  wool  could  be  completely 
burned  in  a  building  of  a  oertain  siae:  Welch  y.  Franklin  Ine.  Co.,  23  W. 
Va.  288;  what  are  suiteble  **  neosssBries**  te  be  fumfahed  to  a  wife  at  the  ex- 
pense of  her  husband:  CoBipton  y.  Baiee,  10  111.  App.  78;  Compion  r.-  Cooper, 
Id.  86;  whether  part  oi  a  newspapsr  found  near  a  dead  body  had  the  appear* 
anoe  of  being  wadding  from  a  gu:  Manke  y.  People,  17  Hun,  410;  8.  CX,  78 
K.  T.  611 ;  whether  the  deceased,  in  a  murder  case,  could  haye  seen  and  reo* 
ognized  the  person  who  shot  him  from  the  mutual  position  of  tlie  partieai 
Jonee  r.  State,  71  Ind.  '66;  whether  hair  found  upon  the  wheelbarrow  belong* 
lug  to  defendant  in  a  murder  ease  was  the  same  in  appearanoe  with  hafa 
taken  from  the  head  of  the  deoeaaed:  KnoU  y.  State,  55  Wis.  249;  S.  C,  49 
Am.  Bep.  704.  In  the  ease  last  cited,  the  witness  whose  opinion  was  offered 
an  expert  in  human  hair,  but  hfa  opinion  was  founded  merely  upon  ordi« 

No  doubt  if  he  had  undertaken  to  testify  from  scientific 
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ezperimeote  or  exammatioiu  as  to  the  identity  of  the  tw-o  epecimens  of  hftxr 
■hown  him  his  teetimoDj  wonld  have  been  admitted.  The  opinion  of  an  ex- 
pert aa  to  the  position  of  the  parties  to  a  homicide  from  an  examination  of 
blood  spots  at  the  place  of  the  killing  is  also  incompetent:  DiUard  v.  StaU, 
58  Miss.  368.  So  the  opinion  of  a  cashier  as  to  the  consideration  of  a  certain 
note  based  on  a  coincidence  of  figures  made  by  a  former  cashier  in  the  books 
of  the  bank:  Lime  Sock  Bank  v.  IfeweU^  50  Me.  267.  So  the  opinion  of  a 
book-keeper  as  to  the  solvency  of  a  firm  from  an  examination  of  its  books: 
Perue  etc.  Works  v.  WUleUy  1  Bobt  131.  So  an  opinion  of  an  alleged  exj^ert 
as  to  a  cotton  factor's  outlays  for  freight,  insurance,  etc. :  Patten  v.  Umied 
States,  15  Ct.  of  CL  238.  So  an  opinion  of  an  innkeeper  that  it  is  negligence 
for  a  guest  at  an  inn  to  keep  money  in  his  trunk:  Taylor  v.  Jlfonmot^  14  Dner, 
116.  So  the  opinion  of  a  person  acquainted  with  the  mode  of  accounting  in 
the  United  States  treasury  department  as  to  the  efifect  of  particular  chaiges 
in  a  certain  account  in  that  department:  United  States  v.  WiUardf  I  Faine^ 
530.  Similarly,  the  opinion  of  a  justice  of  the  peace  as  to  the  length  of  time 
required  to  hear  a  certain  criminal  proceeding  in  a  justice's  oourt  Is  inadmis- 
sible: Evans  v.  Storey  Co.,  35  Iowa,  126.  So  an  opinion  of  an  expert  as  to 
what  is  the  proximate  cause  of  an  injury  is  not  ordinarily  admissible:  Mil- 
waukee etc,  Co.  V.  Kellogg,  04  U.  S.  469.  So  an  opinion  that  it  is  more 
profitable  to  discount  paper  on  private  account,  with  borrowed  money,  than 
to  act  as  bank  agent:  Storey  v.  Union  Bank,  34  Ala.  687.  Many  other  decis- 
ions to  the  same  effect  will  be  cited  under  subsequent  heads  in  tiiis  note. 

In  many  uf  the  cases  above  noticed,  it  will  be  observed  that  the  matter 
sought  to  be  proved  by  expert  testimony  was  pure  matter  of  fact,  aa  in 
Persse  etc.  Works  v.  Willett,  1  Robt.  131,  where  the  solvency  of  a  firm  was 
attempted  to  be  so  proved.  It  is  obvious  that  in  such  a  case  the  question  is 
exclusively  determinable  by  the  jury.  The  resort  to  expert  testimony  in 
cases  of  that  kind  is  generally  due  to  the  fact  that  direct  proof  is  difficult  to 
be  obtained.  But  certainly  it  was  zrever  intended,  in  establishing  the  rule 
allowing  expert  testimony,  to  permit  it  to  be  made  use  of  to  eke  out  a  case  of 
mere  failure  of  proof. 

3.  Not  Competent  Ordinarily  to  Dttermine  the  Very  Question  a;t  Issue.  Expert 
testimony  being  on  exception  to  the  general  rule  of  law  excluding  opinions 
from  evidence,  and  trenching,  as  it  does,  upon  the  province  of  the  jury,  is  not 
to  be  extended  beyond  the  ucccssitics  of  the  case.  The  determination  of  tha 
matters  directly  in  issue  is  not  thereby  to  be  taken  from  the  jury.  Henoe 
the  ordinary  rule  is  that  thu  opinions  of  experts  upon  the  merits,  or  upon  the 
very  matter  to  be  tried,  are  inadmissible:  Jameson  v.  DrinkM,  12  Moo.  148; 
Hall  V.  Goodson,  32  Ala.  277;  Tiiigley  v.  Cowgill,  48  Mo.  291;  Muldraugh's 
Jim  etc.  Co.  V.  Maupin,  79  Ky.  101;  Teall  v.  Barton,  40  Barb.  137.  Thus, 
where  the  question  is  as  to  whether  the  whipping  of  a  slave  is  reasonable  or 
cruel,  the  opinion  of  an  expert  upon  that  point  is  inadmissible:  HaU  v.  Chod' 
son,  32  Ala.  277.  So  the  opinion  of  an  expert  as  to  the  amount  of  damages 
which  the  jury  should  award  for  an  injury  concerning  which  he  testifies  is 
incompetent:  Mtddraugh*s  ffUlete.  Co.  v.  Maupm,  79  Ky.  101.  So  the  qnes> 
tion  as  to  whether  or  not  the  use  of  a  steam  dredger  without  a  spark-catcber 
is  dangerous,  that  being  the  question  to  be  tried  in  tile  case,  is  net  a  subject 
for  expert  testimony:  7'eall  v.  Barton,  40  Barb.  137.  And  generally,  where 
the  issue  is  as  to  n^Iigence,  expert  testimony  upon  that  point  Is  inadmiasi- 
ble,  as  will  be  seen  from  cases  hereinafter  cited.  But  it  must  be  admitted 
that  this  is  not  an  inflexible  rule,  there  being  many  cases  to  the  contrary! 
Indeed,  the  opinions  of  experts  are  often  ailmitted  upon  the  veiy  qnestion  at 
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ime:  JamtB  r.  Johmaon^  12  HI.  App.  286;  Hmry  t.  JToiZ,  13  Id.  d4S.  A 
mon  inatance  of  this  ia  the  admianon  of  medioal  tastimony  m  to  tho  aaaitj  or 
inaamty  of  the  aocuaed  in  a  criminal  eaae,  when  that  ia  tho  Tery  lane  to  bo 
tried  by  the  jury,  provided  there  ia  no  diapnte  aa  to  the  facta  from  which  the 
eondution  reapecting  the  priaoner'a  mental  condition  ia  to  be  deduced,  or  aa 
to  the  conmuasion  of  the  offenae,  if  the  accuaed  ia  found  to  have  been  capable 
of  committing  any  offenae. 

4.  Altowanee  of,  not  to  be  Extended  Further  than  AboohUeip  Neeemarpm  II 
haa  already  been  remarlced  that  aa  expert  teatimooy  conatttntea  an  ezceptioft 
to  the  general  rul«a  of  evidence,  an  exception  founded  upon  neceaaity,  the  ad- 
miaaion  of  it  ahoold  be  limited  within  the  atrict  boonda  of  the  neceaaity.  And 
it  Is  the  general  diapoaition  of  the  courta  ao  to  restrict  it.  Indeed,  thia  kind 
of  teatimony  haa  alwajra  been  regarded  by  conaervative  jnriata  with  very  great 
diafavor:  Tracy  Peerage  Caee^  10  CL  &  Fin.  191;  Fergueon  v.  HubbeO^  07  N 
Y.  507;  S.  C,  49  Am.  Bep.  544;  Origd^y  v.  Clear  Lake  Water  Co.,  40  Ca^ 
896.  In  FerguKn  v.  HtJMl^  eupra,  Earl,  J.,  who  delivered  the  opinion,  aan« 
the  following  langoage:  '*The  rulea  admitting  the  opiniona  of  experta  ahooLt 
not  be  unneceaaarily  extended.  Experience  haa  ahown  that  it  ia  much  aafe^ 
to  confine  the  teatimony  of  witneaaea  to  facta  in  all  caaea  where  that  ia  prao- 
ticable,  and  leave  the  jnxy  to  exerciae  their  jadgment  and  experience  npon  the 
facta  proved.  Where  witneaaea  teatify  to  facta,  they  may  be  apecifically  con* 
tnulicted,  and  if  Uiey  teatify  falaely,  they  are  liable  to  puniahment  for  per- 
jory.  But  they  may  give  fialae  opiniona  without  the  fear  of  pnniahment.  It  ia 
generally  aafer  to  take  the  jadgmenta  of  nnakilled  jarora  than  the  opiniona  of 
hired  and  generally  biaaed  experta.  A  long  time  ago,  in  Tracy  Peerage  Caee^ 
10  CI.  &  Fin.  154,  191,  Lord  Campbell  aaid  that  akilled  witneaaea  came  with 
anch  a  bias  on  their  minda  to  aapport  the  caoae  in  which  they  are  embarked 
that  hardly  any  weight  ahoold  be  given  to  their  evidence.  Without  indora* 
ing  thia  atrong  language,  which  ia,  however,  countenanced  by  the  utteranoaa 
of  other  judges,  and  of  aome  text- writers,  aud  believing  that  opinion  evidence 
IB  in  many  caaea  absolutely  eaaenUal  in  the  adminiatration  of  juatice,  yet  wa 
think  it  ahould  not  be  much  encouraged,  and  ahould  be  received  only  in  caaea 
of  neceasity.  Better  results  wUl  generally  be  reached  by  taking  the  impar- 
tial, unbiased  judgments  of  twelve  jurors  of  common  aenae  and  common  expe- 
rience than  can  be  obtained  by  taking  the  opiniona  of  experta,  if  not  generally 
hired,  at  leaat  friendljp,  whoae  opiniona  cannot  fail  generally  to  be  warped  by 
a  desire  to  promote  the  cauae  in  which  they  are  enlisted.** 

5.  Expert  may  Te8t\fy  to  Facts  qfScientyic  Nature.  The  ordinary  function 
of  experta  ia,  by  their  auperior  knowledge,  to  aaaist  the  jury  iu  forming  a  cor- 
rect conclusion  from  the  facta  in  teatimony  before  them.  Hence,  aa  a  general 
mle^  auch  witneaaea  merely  give  their  opiniona  upon  undiaputed  facta,  or 
npon  facta  hypothetically  atated  to  them.  They  may,  however,  teatify  to 
general  facta  reanlting  from  acientifio  knowledge  or  profeoaional  akill,  where 
auch  facta  are  materiaL  Thus  a  atatemant  1^  anch  a  witneaa,  in  a  proper 
caae,  that  gaa  factories  are  known  to  have  rendered  neighborhoods  exempt 
from  cholera,  yellow  fever,  etc,  is  competent:  J^nerson  v.  Lowell  Oaslight 
Co.f  6  Allen,  146. 

OszfSBAL  Rules  as  to  Who  abb  BzPBBSS.^The  word  "  expert"  is  defined  by 
Boavier,  according  to  ita  Latin  derivation,  aa  meaning  one  '*  inatmcted  by  ex- 
perience. *'  Other  authoritiea  give  the  term  a  definition  more  or  leaa  extenaive. 
In  FMee  v.  Chadd,  8  Dong.  157,  experta  are  apoken  of  aa  "  men  of  acience.**  In 
Strickland  on  Ev.  406,  th^  are  apoken  of  aa  "persons  prof eaaionally  acquainted 
with  tha  acience  of  praotioe.'*    Oreenleaf  a  definition  is  **  peraona  of  akill:"  1 
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OtmoL  Et.,  see.  440.    B68t»  in  hu  Principles  of  Evidence,  see.  346»  givei  tiM* 
definition^  **  convenent  with  the  sabject-matter  *'— a  definition,  by  the  wmj^ 
which  wonld  apply  equally  well  to  all  other  witneeaee  who  know  what  they  are- 
testify ing  aboat.    In  JRoehuter  v.  CkuUr^  3  N.  H.  340,  experts  are  spoken  of 
as  *'  pers(Nis  of  skill;"  in  Ptkrbcnmgk  r.  Jagrey^  6  Id.  462,  as  *'  ezperienoed 
persons;'*  and  in  ^eord  ▼.  Kirkt  11  Id.  397,  as  persons  "possessed  of  some 
peculiar  science  or  skill.**  The  court  in  Bryan  ▼.  Branford^  60  Conn.  246,  hold 
that  the  term  indndes  all  persons  professionally  acquainted  '*  with  the  seieaoa' 
or  practice  respecting  which  they  testify,"  thus  adopting  Strickland's  defini- 
tion.  Mr.  Justice  Doe,  in  Janes  v«  Tucker,  41 N.  H.  648,  says:  "An  expert  mosfe 
have  made  the  subject  upon  which  he  gives  his  opinion  a  matter  of  particular 
study,  practice,  or  observation,  and  he  must  havo  particular  and  special  knowl- 
edge on  the  subject.'*    Dr.  Wharton,  in  his  valuable  work  on  evidence,  sayn 
that  "an  expert  has  been  defined  to  be  a  witness  who  testifies  as  to  conclusion* 
from  facts,  while  an  ordinary  witness  testifies  only  as  to  facts.**    This  defini- 
tion, however,  he  declares  to  be  "not  sufficiently  exact,**  and  it  certainly  is 
not.    The  learned  author  then  sajrs  that  the  true  distinction  between  an  expert 
and  a  non-expert  witness  is, "  that  the  non-expert  testifies  as  to  conclusiona 
which  may  be  verified  by  the  adjudicating  tribunal;  the  expert  to  condusiona 
which  cannot  be  so  verified.    The  non-expert  gives  the  results  of  a  process  of 
reasoning  familiar  to  every-day  life;  the  expert  gives  the  result  of  a  procsi» 
which  can  be  mastered  only  by  special  scientists:"  1  Wharton  on  Ev.,  sec.  434. 
This  relates,  however,  merely  to  the  functions  of  the  two  classes  of  witnesses, 
and  throws  no  light  upon  the  question  as  to  what  are  the  qualifications  of  an 
expert  witness.    We  conclude  from  all  the  authorities  that  as  expert  testimony 
is  competent  wherever  any  question  of  art,  science,  or  peculiar  skill  is  involved 
in  the  issue,  an  expert  is  one  who  is  familiar  with  such  art  or  science,  or  pos- 
sesses such  skill.    The  extent  of  the  familiarity  or  knowledge  required  of  the 
witness  respecting  the  subject-matter  of  his  testimony  cannot  bo  very  satis- 
factorily determined;  and  no  definite  rule  can  be  laid  down  conoeming  it; 
Ardeaco  Oil  Co,  v.  Cfibton,  63  Pa.  St.  146.    Mere  opportunity  for  observation  is 
not  sufficient  to  qualify  one  as  an  expert  upon  a  question  of  skill  or  science. 
It  must  be  shown  that  he  is  skilled  or  scientific,  or  at  least  that  he  has  superior 
actual  skill  or  knowledge  in  relation  to  the  question  to  that  possessed  by  ordi- 
nary witnesses  or  observers:  Page  v.  Parker,  40  N.  H.  47;  Hinde  v.  Hcaiou,  68> 
Ind.  121 .    Yet  where  the  matter  is  one  of  real  science,  it  has  been  frequently  de- 
cided, as  we  shall  presently  see,  that  knowledge  derived  exclusively  from  bodk» 
and  study,  without  any  actual  personal  experience  or  practice,  may  be  sufficient 
to  qualify  one  as  an  expert.    Want  of  familiarity  with  the  subject,  it  is  held  in 
Oonxaiea  CoUege  v.  McHugh,  21  Tex.  256,  goes  to  the  credibility,  not  to  the 
competency,  of  the  witness;  and  the  rule  was  applied  in  that  case  to  witnessss 
who  undertook  to  testify  respecting  the  value  of  certain  stone-work,  although 
they  were  not  stone-masons.    Whether  this  application  of  the  principle  wa» 
correct  or  not,  we  are  inclined  to  believe  from  the  authorities  that  the  prin- 
ciple itself  is  sound  when  restricted  to  those  witnesses  who  have  devoted  soma 
special  study  or  practice  to  the  science,  art^  or  trade  involved.    But  it  cannot 
be  admitted,  as  a  general  rule,  that  any  person  may  testify  upon  a  subject  at 
to  which  expert  testimony  is  admissible,  leaving  his  want  of  adequate  special 
knowledge  to  weigh,  not  against  his  competency,  but  against  his  ersdibility 
with  the  jury.    It  is  not  necessary  that  a  witness  who  undertakes  to  testify 
as  an  expert  in  any  business  should  be  then  engaged  in  that  business.    He  ia 
still  competent  as  an  expert  after  abandoning  the  bnainess:  Bearm  t.  Copley^ 
10  N.  Y.  DSL 
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The  qoMkion  of  ilia  competency  of  an  expert  u  to  be  datamlBed  by  the 
ewurt:  1  Wharton  on  Ev.,  sec  437;  (Mf  CUjf  Ins.  Co.  y.  Anoit,  61  Ala. 
121;  jBiU*  ▼.  Ott«sm0a»  35  Iowa,  107;  Davw  t.  iftote,  38  Md.  15;  I>obTVo4ii- 
jes,  60N.  H.  452;  GumaumMseaJUh  ▼.  Stvriivani^  117  Kaae.  122;  8.  a,  19  Am. 
Eepw401;  DtlMBOsre  etc  Co.  v.  SkuTA^GQFtu  St.  36.  The  court  haaaeoimil 
discretion  as  to  admitting  or  rejecting  experts,  and  its  decision  will  not  ordi* 
aarily  be  reviewed,  unless  there  is  a  dear  and  strong  ease  against  it:  Com* 
momweakh  t.  SharikfotU^  tmpra;  8org  v.  lint  Oerman  etc  Cetng,^  63  Pa.  St. 
156;  DdnuoQtrt  etc  Co.  v.  8u»rr%  69  Id.  36.  In  New  Hampshire,  espeeially^ 
it  is  held  that  the  decision  of  the  trial  judge  on  this  point  is  final:  Jcme»  ▼• 
3%dber,  41  N.  H.  546;  at  least  where  there  is  any  evidenoe  whatever  to  sop* 
port  it:  Dclt  ▼.  Johnaon^  50  Id.  452.  Any  evidence  showing  the  qnali  ficationa 
of  an  alleged  expert,  whidi  is  otherwise  competent,  is  admissible  for  what  it 
ia  worth:  State  v.  Maynee,  61  Iowa,  119;  especially  where  the  expert  is  not 
pwsent»  bnt  his  testimony  npon  a  former  tria^  is  read  to  the  Jury:  Id.  Ii^ 
qniriea  as  to  the  qaalifications  of  an  expert  cannot  be  exduded  fay  the  trial 
coort,  though  those  qnalifications  were  established  at  a  former  trial  between 
other  parties:  Philadelpkkk  nn  Amoeiatian  v.  Merchant^  Bank,  52  Vt.  83. 
Tho  jury  have  a  right  to  know  what  the  qoalificatioas  of  a  witness  are,  so  aa 
to  be  able  to  give  the  proper  weight  to  his  testimony.  If  it  tuppetm  that  the 
earperience  of  the  witness  has  not  been  great,  other  witnesses  of  longer  experi* 
CBce  may  be  examined  as  to  the  time  necessary  to  render  one  an  expert  in 
that  business:  ifo^i^a  v.  Phelpa,  48  Mich.  126. 

Having  thns  stntod  the  general  dootrinea  as  to  what  coses  are  proper  snb> 
Jeets  for  expert  testimony,  and  as  to  who  are  experts,  we  proceed  now  to  a 
eonaideimtion  of  parfeicnlar  subjects  upon  which  such  testimony  has  been 
deemed  admissible. 

Fboot  or  Laws  bt  Ezpkst  Txsmfozrr.— It  is  shown  in  the  note  to  Slate 
▼.  Twiityf  11  Am.  Deo.  785,  that  the  unwritten  law  of  a  foreign  state  or 
eoontry  may  be  proved  by  the  testimony  of  persons  skilled  therein:  See  also» 
to  the  same  effect,  Kenny  v.  ClarkBOUf  3  Am.  Dec  336;  Dougherty  v.  Snyder, 
16  Id.  520;  Neuwm  v.  Adams,  22  Id.  126;  PMUips  v.  Oreyg,  36  Id.  158. 
Thus,  the  praetioe  and  usage  of  the  courts  of  another  state,  as  to  the  servioe 
of  a  summons  to  support  a  judgment,  there  being  no  express  statute  on  tho 
sabjaot»  may  be  proved  by  expert  testimony:  Mowry  v.  Chase,  100  Mass.  79. 
So  it  may  be  shown  by  similar  testimony  that  under  the  law  of  another  state 
aoertun  note  is  negotiable:  Tyler  v.  Trabne,  8  B.  Mon.  106.  So  the  soffi* 
dency  of  a  deed  under  the  law  of  another  state,  there  being  no  statute  on  tha 
snbject^  may  be  sinularly  proved:  WUson  v.  Carson,  12  Md.  54.  And  tho 
same  rule  spplies,  it  seems,  as  to  the  proof  of  fordgn  statutes:  Lawson  on 
Sxport  Ev.  52;  1  Wharton  on  Ev.,  sees.  302,  305,  and  eases  dted.  Bnt  ia 
Kenny  v.  Clarisen,  3  Am.  Dec.  336,  it  is  hdd  that  foreign  statutes  cannot 
be  proved  by  paroL  In  Phillips  v.  Gregg,  36  Id.  158,  it  is  ssid  that  for^ 
sign  statutee  are  ordinarily  t^be  proved  by  duly  authenticated  copies,  but 
that  the  rule  is  not  universal:  See  also  the  note  to  Stats  v.  TwUty,  abovo 
referred  tOb 

In  England,  the  rule  as  to  who  are  experts  to  prove  a  foreign  law  seems 
to  be  very  strict  Thus,  it  is  held  that  an  English  barrister,  practicing  before 
the  privy  council  in  Canadian  appeal  cases,  is  not  a  competent  expert  to  tea- 
tify  upon  a  question  of  Canadian  law:  Cariwright  v.  Oartforight,  26  W.  R. 
684.  Son  *<oortlfied  special  pleader,"  declaring  himself  familiar  with  Italiaa 
bur,  is  not  a  competent  witness  as  to  that  law  in  a  partioular  case:  Bomdlffs 
4kods,  L.  B.  1  P.  D.  09;  S.  C,  45  U  J.  P.  42)  34  L.  T.  32;  94  W.  B.  SSii. 
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In  that  OMe  it  was  held,  also,  as  a  general  rule,  that  one  whose  only  knowl- 
edge of  a  foreign  law  was  derived  from  his  having  studied  it  in  a  foreign  nni- 
▼ersity  was  inoompetent  to  testify  respecting  the  operation  and  effect  of  such 
law.  The  mle  formerly  in  England  was  less  strict;  laymen,  familiar  with 
foreign  laws,  being  admitted  to  testify  thereto:  VanderdoncH  v.  TkeUuaon^  8 
C.  B.  112;  Queen  v.  DeiU,  1  Car.  &  E.  97.  And  still,  where  the  law  of  a 
country,  like  Persia,  which  has  the  misfortune — ^if  it  be  a  misfortune— to  be 
without  professional  lawyers,  is  to  be  proved,  the  testimony  of  other  persona, 
required  by  their  official  station  to  be  familiar  with  such  law,  is  admissible 
for  that  purpose:  He  Doet  AU  Khan,  L.  R.  6  P.  D.  6.  So  the  matrimonial 
law  of  Borne  may  be  proved  in  the  English  courts  by  a  Homan  Catholic  bishop 
who  has  studied  it:  Sussex  Peerage  Case,  11  CI.  &  Fin.  134. 

In  the  United  States,  a  foreign  law  may  be  proved  by  any  person  familiar 
with  it,  whether  a  lawyer:  Consolidated  etc  Ine.  Co,  v.  Cashoto,  41  Md.  59; 
Barrows  v.  Downs,  9  B.  I.  446;  S.  C,  11  Am.  Rep.  283;  or  one  who  has 
acted  under  it  as  a  justice  of  the  peace  or  other  officer:  Pichard  v.  BaUqff 
26  N.  H.  152;  Brush  v.  Wilkins,  4  Johns.  Ch.  506;  or  a  mere  layman:  Hall  v. 
CosteOo,  48  N.  H.  176;  S.  C,  2  Am.  Bep.  207;  WUeocks  v.  PhiUips,  1  Wall 
jun.  49;  Kenny  v.  Clarkson,  3  Am.  Dec.  336;  Phillips  v.  Oregg,  36  Id.  158. 
A  lawyer  residing  in  another  state,  and  of  mature  age,  is  prima  facie  competent 
as  an  expert  to  prove  the  law  of  that  state,  without  further  evidence  of  qual- 
ification: Consolidated  etc.  Ins,  Co,  v.  Cashow,  41  Md.  59.  A  lawyer  admitted 
as  an  expert  to  prove  a  foreign  statute  may,  it  seems,  testify  from  a  printed 
copy  of  such  statute.  Thus  a  Spanish  lawyer  who  has  practiced  in  Cuba 
may  testify  to  the  law  of  special  partnerships  in  Cuba,  from  a  printed  copy 
of  the  Spanish  code  of  commerce:  Barrows  v.  Downs,  9  B.  I.  446;  S.  C,  11 
Am.  Bep.  283.' 

The  domestic  law  of  a  country,  whether  statute  or  common,  cannot  be 
proved  in  its  own  courts  by  expert  testimony:  Lee  v.  Breexly,  54  Iowa,  600; 
Oayhr's  Appeal,  43  Conn.  82;  Pittsburgh  etc  R,  B.  Co,  v.  Beich,  101  HI.  157. 
Thus  expert  testimony  that  a  certain  petition  was  in  proper  legal  form  is  in- 
admissible: Massune  v.  Noble,  1 1  Id.  531.  So,  expert  testimony  that  a  certain 
street  is  a  public  highway:  PiUtbvrgh  etc  B.  B.  Co,  v.  Reich,  101  Id.  157. 

MsDiCAL  Questions,  Expert  Tbstixont  as  to. — 1.  Competency  o/Pkysi' 
dans  and  Surgeons  as  Experts,  OeneraUy, — ^That  practiciDg  physicians,  gener- 
ally, are  competent  to  testify  as  experts  upon  questions  within  the  range  of 
their  profession  is  too  well  settled  to  require  the  citation  of  authority.  It  is 
not  necessary,  in  order  to  render  a  physician  competent  to  testify  as  an  expert, 
that  he  should  be  a  graduate  of  a  medical  college,  or  have  a  license  to  practice 
from  any  medical  board:  New  Orleans  etc  Co,  v.  AUbrition,  38  Miss.  242. 
Nor  need  he  have  been  in  full  practice  at  the  time  of  the  oooarrence  oonoem- 
ing  which  he  testifies:  Roberts  v.  Johnson,  58  N.  Y,  613.  He  may  give  an 
opinion  upon  a  question  as  to  which  his  knowledge  is  based  on  reading  and 
study  alone:  State  v.  Wood,  53  N.  H.  434;  Stdte  r,  TerreU,  12  Bich.  321;  see 
also  State  v.  White,  76  Mo.  96.  Bnt  he  cannot  testify  as  to  statements  con- 
tained in  books:  Boyle  v.  State,  57  Wis.  472;  S.  C,  46  Am.  Bep.  41.  If  the 
witness  says  he  attended  a  party  as  a  phjrsieian,  this  is  sniBoient  evidence, 
prima  facie,  of  his  professional  character  to  entitle  him  to  testify:  Washing' 
ton  v.  Oole,  6  Ala.  212.  But  in  Polk  v.  State,  36  Ark.  117,  it  was  held  that 
where  a  doctor  was  not  shown  by  the  bill  of  exceptions  to  have  been  a  prao- 
tioing  physician,  or  to  have  had  any  peculiar  means  of  knowledge,  from  study 
or  experience,  his  opinion  as  an  expert  was  improperly  admitted.  It  appean, 
however,  in  that  case,  that  the  opinion  was  based  upon  the  stateoMiiti  ol 
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others  respeoting  th«  symptoms,  and  it  was  not  shown  who  stated  them. 
The  fact  that  the  qneetion  submitted  to  a  medical  witness  relates  to  a  sabjed 
to  which  he  has  not  giren  special  attention  does  not  render  hu  testimony  in- 
competent. Thns,  a  physician  who  is  not  an  ocnUst  or  a  surgeon  is  never- 
theless competent  to  testify  respecting  an  injury  to  the  eye:  CaUner  v. 
Sliker,  33  K.  J.  L..95;  S.  C,  Id.  507.  So  a  physician  who  is  not  a  practical 
chemist  or  experienced  in  analyzing  poisons,  but  who  has  a  general  knowledge 
of  the  subject  of  poironing,  and  of  tests  for  poisons,  and  has  analyzed  the  con- 
teats  of  the  stomach  of  the  deceased  in  the  particular  case,  is  competent  to 
give  an  opinion  as  to  whether  or  not  the  death  resulted  from  poison,  eta: 
StaU  v.  H inkle,  6  Iowa,  380.  So  a  physician  who  has  a  limited  knowledge 
as  to  the  value  of  slaves,  but  who  has  examined  aod  prescribed  for  a  particu- 
lar slave,  is  competent  to  testify  that  the  cost  of  her  medical  attendance  will 
exceed  her  profits  to  her  owner:  RcberU  v.  Fleming,  31  Ala.  683.  A  physi- 
cian is  not  by  reason  of  his  profession  an  expert  as  to  the  value  of  slaves: 
Hook  V.  StowaU,  26  Ga.  704.  But  he  is  an  expert  as  to  the  soundness  of  a 
slav3,  as  affected  by  disease,  and  as  to  the  character  and  duration  of  such 
disease,  etc:  Taium  v.  Mohr,  21  Ark.  349;  JcnMS  v.  WhiU,  11  Humph.  268. 

2.  Uptm  What  Afaiten  Medical  JSxpert  Testimony  OeneraUy  AdmUeibU." 
The  sphere  of  medical  expert  testimony  is  practiciJly  co-extensire  with  the 
range  of  medical  skill  and  science.  A  medical  witness  is  therefore  compe^ 
tent  to  give  an  opinion  generally  upon  the  symptoms,  cause,  treatment,  dun^ 
tion,  and  probable  consequences  of  diseases  and  personal  injuries:  Roberts  v. 
Fleming,  31  AJa.  683;  Parker  v.  Johnson,  25  6a.  576;  Hook  v.  Stovall,  26  Id, 
704;  Bioni  v.  Lyons,  60  Iowa,  172;  Perkins  v.  Railroad,  44  N.  H.  223;  Mat^ 
teson  ▼.  y.  Y.  etc  R.  R.  Co,,  66  Barb.  364;  Jones  v.  WhUe,  11  Humph.  268; 
Gihnan  v.  Strafford,  50  Vt.  723.  After  liaving  examined  a  wound,  or  having 
had  it  described  to  him  in  a  hypothetical  question,  or  by  the  testimony  of  other 
witnesses,  where  there  is  no  conflict  of  evidence,  a  physician  or  surgeon  may 
give  his  opinion  as  to  the  nature  of  the  weapon  which  produced  it:  State  v.  Mor- 
phy,  33  Iowa,  270;  StaU  v.  KniglU,  43  Me.  1 1 ;  Davis  v.  StaU,  38  Md.  15;  Wilsom 
V.  PeopU,  4  Park.  Cr.  619;  Gardner  v.  People,  6  Id.  155,  202;  PeopU  v.  Rogers, 
13  Abb.  Pr. ,  N.  8.,  370.  He  may  testify,  also,  as  to  whether  a  particular  weapon, 
shown  to  him  and  compared  with  the  wound,  would  have  been  competent 
to  produce  it:  Davis  v.  StaU,  38  Md.  15;  PeopU  v.  Rogers,  13  Abb.  Pr.,  N. 
8.,  370;  W%iU  v.  StaU,  13  Tex.  App.  169;  Bank  v.  StaU,  Id.  182.  And  after 
a  description  or  examination  of  the  place  in  which  the  body  was  found,  he 
may  give  an  opinion  as  to  whether  or  not  the  wounds  produced  upon  it  could 
have  been  the  result  of  a  fall  against  a  particular  object,  or  the  like:  Davis 
T.  State,  stipra.  But  where  there  are  a  number  of  gun-shot  and  knif  e-wounds 
upon  the  body,  and  the  witness  has  examined  only  the  knife- wounds,  his  tes- 
timony that  a  certain  wound  was  caused  by  the  first  shot  fired  is  incompe- 
tent: Hunt  V.  State,  9  Tex.  App.  166.  A  physician  or  surgeon  may  also  tes- 
tify as  to  the  cause  of  death  in  a  particular  case,  where  he  has  made  a 
personal  examination,  or  the  facts  are  properly  brought  to  his  notioe  by  other 
testimony,  or  by  hypothetical  queations;  and  may  give  an  opinion  whether  a 
particular  injury  was  the  cause  of  death:  Ebos  t.  State,  34  Ark.  620;  StaU 
▼.  Crenshaw,  32  La.  Ann.  406;  StaU  y.  Smith,  32  Me.  369;  S.  C,  54  Am. 
Dec.  578;  StaU  T.  Clark,  16  S.  0.  403;  Shdtan  v.  State,  84  Tex.  662;  Living' 
sttm*0  Case,  14  Gratt  502. 

In  a  case  of  alleged  poisoning,  he  may  testify  from  an  examination  or  from 
a  hypothetical  statement  whether  death  resulted  from  poisoning:  MiteheU  v. 
ftaie,  68  Ala.  417.   So,  though  the  idea  of  poisoo  being  niied  was  first  soggeste^ 
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to  him  by  the  information  that  there  was  poison  in  the  honse:  Id.  So  he  may 
testify  as  to  whether  death  occarred  before  or  after  a  particular  injnry,  wher» 
it  requires  medical  skill  to  determine  the  fact:  Stale  v.  CZari,  15  S.  C.  403^ 
Shelton  V.  State,  34  Tex.  662.  He  may  give  an  opinion,  also,  from  a  poit^ncrtem 
examination  as  to  whether  or  not  a  woman  was  pregnant  at  the  time  of  her 
death:  State  ▼.  Smith,  54  Am.  Dec.  578;  S.  C,  32  Me.  369.  So  he  may  tes- 
tify as  to  the  probable  consequences  of  a  personal  injury,  where  they  are  not 
contingent,  speculative,  or  merely  possible:  People  v.  KerrainSy  I  Thomp.  & 
0.  333;  Strohm  y.  New  York  etc  JR.  S.  Co.,  96  N.Y.  305;  Anthony  v.  Svuth,  4 
BoBw.  503;  Johnson  ▼.  Central  etc.  B.  R.  Co,,  56  Vt.  707.  It  has  been  held 
that  the  opinion  of  a  medical  witness  is  competent  as  to  the  future  ability  of 
an  injured  person  to  do  heavy  work:  Johnmm  v.  Central  etc,  R.  R.  Co,^  66  Id. 
707.  But  in  Kline  v.  Kanma  etc,  R,  R.  Co.,  50  Iowa,  656,  an  opinion  of  a 
physician  that  a  brakeman  whose  hand  had  been  injured  and  one  of  his  fin- 
gers permanently  stiffened  by  an  accident  would  never  be  able  to  follow  any 
occupation  requiring  a  "quick  and  ready  hand,"  was  declared  inadmissible, 
on  the  ground  that  this  was  a  matter  of  which  the  jury  were  as  well  able  to 
judge  as  the  witness,  after  the  facts  were  known.  And  this  would  seem  to 
be  sound  doctrine.  A  physician  of  ordinary  experience  may  also  testify  as 
to  whether  or  not  a  child,  at  whose  birth  he  was  present,  was  a  "  full-time 
child:'*  Toung  v.  Makepeace,  103  Mass.  50.  So  he  may  testify  as  to  whether 
or  not  a  scientific  opinion  that  a  child  was  prematurely  bom  can  be  based 
upon  the  fact  that  it  had  no  hair,  eyebrows,  or  toe-nails:  Daeghing  v.  State^ 
66  Wis.  586.  It  has  been  held,  also,  that,  in  a  prosecution  for  seduction, 
where  the  alleged  intercourse  was  said  to  have  taken  place  in  a  buggy,  under 
certain  circumstances,  medical  testimony  that  such  intercourse  would  have 
been  impossible  or  very  painful  was  admissible:  People  v.  Clark,  33  Mich. 
112.  But,  to  say  the  least  of  it,  this  is  certainly  a  very  novel  application  of 
the  rule  admitting  expert  testimony  on  questions  of  science,  art,  or  skill:  See 
on  this  point  the  note  to  IFeaver  v.  Bachert,  44  Am.  Dea  173.  In  a  suit  for 
alleged  malpractice  against  a  fellow-member  of  the  profession,  a  medical  wit- 
ness may,  upon  a  hypothetical  statement  of  facts,  it  seems,  state  whether  or 
not  the  facts  as  stated  indicate  such  care  and  attention  as  the  case  demanded: 
Olmsted  v.  Gere,  100  Pa.  St  127.  He  may  state,  ako,  whether  or  not  the 
treatment  of  a  surgical  case  was  proper,  but  he  cannot  give  an  opinion  upon 
all  the  evidence  as  to  whether  or  not  the  defendant  was  guilty  of  malprac- 
tice, that  being  the  very  question  which  the  jury  are  to  try:  Hoener  v.  Koeh^ 
84  Id.  408. 

The  general  rule  heretofore  laid  down,  that  experts  are  not  permitted  ta 
give  opinions  upon  facts  of  common  observation  or  upon  matters  which  it  is 
within  the  province  of  the  jury  to  decide,  applies  to  medical  as  well  as  ta 
other  experts.  Hence,  a  physician  or  surgeon,  in  a  murder  case,  cannot  be 
admitted  to  give  an  opinion  that  certain  bums  upon  the  body  of  the  deceased 
took  place  after  death,  for  the  reason  that  those  parts  of  the  body  which  were 
covered  with  clothing  had  not  been  burned,  thus  showing  that  it  had  been  at 
rest  during  the  bumiog,  this  being  an  inference  from  ordinary  &ots  which 
the  jury  are  as  well  able  to  draw  as  the  witness:  People  v.  Bodine,  1  Donio^ 
281.  So  the  opinion  of  a  surgeon  is  inadmissible  as  to  the  positions  of  tba 
rsspeotive  parties  to  a  homicide  at  the  time  the  mortal  blows  were  givon,  he 
having  already  testified  to  the  location,  form,  extent,  and  direction  of  the 
wounds  upon  the  body  of  the  deceased:  Kennedy  r.  People,  39  K.  T.  245| 
8.  C,  5  Abb.  Pr.,  N.  S.,  147.  But  the  case  of  Gardner  v.  PeopU,  6  Pariu 
Ct.  15ft,  202;  seems  to  be  adverse  on  this  point,  a  medical  witness  having  besD 
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permitted  in  that  om»  to  give  an  opmion  at  to  the  direetion  from  which  the 
lata!  injaiy  waa  reoeiTed.  Bot»  aa  laid  down  in  Kenmedp  ▼.  PeopU^  Mpra, 
it  would  certainly  eeem  that  after  a  fall  deecription  of  the  wound  npon  a 
dead  body  a  peraon  of  ordinary  experience  is  aa  oompeteat  aa  any  phyaioiaB 
or  nirgeon  to  detennine  the  direction  from  which  the  blow  caoM.  In  accord- 
ance with  the  general  mle  npon  thia  sobject,  the  opinion  of  a  phyndan  tfaaA 
the  inflamed  oondition  of  a  female'e  genital  organs  was  prodnoed  by  rape  Is 
Incompetent,  that  being  a  matter  for  the  jnry's  determinatioB:  Noonan  ▼. 
Siaie,  65  Wis.  258.  So,  an  opinion  of  a  medical  expert^  that  if  aperson  aflflicted 
with  meioMcholia  should  commit  snicide,  such  snicide  woold  be  attribntable 
to  the  diaeaae:  Vtm  Zant  v.  MyiwdBen^t  ln$.  Co.^  55  N.  Y.  169;  &  C,  14 
Am.  Bep.  215.  So,  the  opinion  of  such  a  witness  as  to  whether  a  woman 
would  be  likely  to  swoon  or  to  be  nerYed  with  nnusoal  stnngth  where  rape 
waa  attempted  to  be  committed  upon  her:  Cock  r.  SkOe^  24  N.  J.  JL  84S. 
So^  an  opinion  that  hemorrliage  was  caoaed  by  the  patient's  negUgoooo:  BraM 
▼.  Lyt>n$f  60  Iowa,  172.  So,  an  opinion,  in  a  libel  case,  that  a  physician  refna- 
Ing  to  oonsolt  with  another  honorably  discharged  his  doty  to  his  profsssioni 
Bamadge  t.  fyoa,  2  Moo.  k  a  421;  S.  C,  9  Bing.  333.  Other  caaes  iUw- 
trating  the  geoend  doetrine  that  a  medical  expert  cannot  be  allowed  to 
trench  npon  the  jnry's  provinoeand  give  an  opinion  npon  matters  which  thsj 
are  competent  to  decide,  or  which  it  is  their  dnty  to  decide,  have  already 
been  mentioned  elsewhere  in  this  note;  aa,  where  the  qnestion  was  aa  to  the 
ability  of  a  perwn,  injnred  by  ooapling  cars,  thereafter  to  do  certain  works 
Kline  y.  Koiuob  etc  B,  R,  Co,,  50  Iowa,  656.  So,  where  a  snigeon  gave  an 
opinion  that  the  first  of  a  nnmber  of  shots  oansed  a  certain  wonnd:  HwU  v. 
StaU^  0  Tex.  App.  166.  So,  where  a  physician's  opinion  as  to  the  amoont  of 
damagea  waa  songht  to  be  introdnced:  MtUdraugh**  Hill  etc  Co,  v.  Jfaaptn, 
79  Ky.  101.  Contraiy  to  some  of  these  cases,  apparently,  a  physician  waa 
permitted,  in  SiU&mm  v.  Go/mmonwetUtk,  93  Pa.  St.  284,  to  give  an  opinion 
as  to  the  effect  of  shots  at  short  range  in  prodnoing  powder  marks  on  clothing. 
It  seems,  however,  in  that  caae,  that  the  witness  did  not  testify  as  a  physidaa^ 
bat  rather  as  an  expert  in  the  nse  of  fire-arms,  he  having  madeoertain  experi- 
OMnta  in  ahooting  at  cloth  for  the  purposes  of  the  triaL  In  thia  view,  the 
testimony  was  perhape  competent. 

While  it  is  not  oar  purpose  in  this  note  to  enter  into  a  discossion  of  the 
mode  of  examining  an  expert,  it  is  proper  to  state,  in  this  connection«  that 
while  a  medical  witness  may  testify  aa  to  disessos  and  personal  injarios  from 
his  own  eTamination  and  treatment  of  them,  and  from  the  statements  of  the 
psrty,  Atddaon  etc  EL  B.  Co,  v.  Drmder,  27  Kan.  463,  he  cannot  do  so  with- 
out stating  the  facts  upon  wliioh  his  opinion  is  foonded:  MaUemm  v.  ^eat 
Tori  etc  B.  B,  Co.,  62  Barb.  364;  HUeheoek  v.  Bnrget^  38  Mich.  501.  Tha% 
where  a  physician  gives  an  opinion  as  to  the  caose  of  spinal  trouble  or  other 
disease  in  a  person  whom  he  has  treated,  he  must  state  the  facts  upon  which 
the  opinion  was  based:  MaiteiOH  v.  New  York  etc  B.  B.  Co,,  empra.  And 
generally,  he  cannot  give  an  opinion  based  upon  facts  not  in  evidences 
i^arHS  V.  Baretifieldf  84  Ind.  43;  nor  upon  conflicting  evidence:  Henry  v. 
ffati^  73  IlL  App.  343;  Biehop  v.  Spituuy,  88  Ind.  143.  He  cannot  testify 
as  to  the  cause  of  the  physical  condition  of  the  person  examined  by  him 
without  any  knowledge  as  to  how  that  oondition  came  about:  HUeheoek  v. 
Burget,  38  Mich.  501.  A  medioal  expert,  like  any  other  expert,  may  give 
his  opinion  upon  a  hypothetical  statement  of  facts:  Lmnmg  v.  Stale,  52  Am«^ 
Dec  153;  1  Wharton  on  £v.,  seo*  452.  It  is  laid  down  in  CUurk  v.  StaU,  ii 
Am.  Dec.  481,  that  medical  expert  testimony  is  to  be  given  with  cars  and 
recerved  with  caution. 
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9.  Medical  Experts  on  Queationa  qf  Insanity,  QtuiHfieaiion»  of,  and  Comp^' 
taicy  of  ihdr  Tettimony, — A  medical  witness,  in  order  to  be  competent  to 
giTe  an  opinion  on  a  question  of  insanity,  need  not  have  made  mental  disease 
a  specialty.  If  he  has  given  some  attention  to  it  he  is  competent,  and  it  is 
for  the  jary  to  say,  from  the  extent  of  his  acquaintance  with  the  subject, 
what  weight  is  dno  to  his  opinions  upon  it:  DavU  v.  SUUe^  35  Ind.  490. 
Thus  where  a  witness  had  studied  "  psychological  medicine  some,"  and  had 
had  experience  in  the  incipiency  of  mental  disease  in  certain  cases,  he  waa 
held  competent:  Stale  v.  Jieddiek,  7  Kan.  143.  And  generally,  a  practicing 
physician  is  deemed  competent  to  testify  to  the  mental  condition  of  a  person 
under  his  professional  treatment:  FaircAUd  v.  Baacomb^  35  Vt.  398.  But  in 
some  cases,  especially  where  the  witness  has  been  called  to  give  an  opinion 
aa  to  the  sanity  of  a  person  from  facts  detailed  by  other  witnesses,  or  em- 
bodied in  a  hypothetical  statement,  a  more  stringent  rule  has  been  applied. 
Thus  in  CommonweaUh  v.  Ridit  14  Gray,  335,  a  physician  who  had  not  made 
mental  disease  a  special  study,  but  who  when  insanity  cases  oune  to  him  in 
practice  was  accustomed  to  call  in  a  specialist  or  to  recommend  removal  to 
an  asylum,  was  held  incompetent  to  testify  as  to  the  sanity  of  a  person  who 
was  not  his  patient.  So  in  BnsaeU  v.  State,  53  Miss.  368,  it  was  laid  down 
that  to  qualify  one  as  an  expert  in  insanity  something  more  than  ordinary 
medical  knowledge  and  skill  was  required;  and  that  a  country  physidaa 
who  had  been  in  general  practice  for  twenty  years,  but  had  never  made 
mental  disease  a  special  study,  and  was  not  experienoed  in  ''psychological 
medicine,"  was  not  competent  to  testify  upon  the  subject. 

When  it  appears  that  a  medical  witness  is  competent  to  testify  as  an  expert 
upon  a  question  of  insauity»  he  may  give  his  opinion  thereon  from  personal 
acquaintance  or  from  an  examination  of  the  party:  FVeeman  v.  People,  47  Am. 
Dec.  216;  Potts  v.  Hmiae,  60  Id.  329;  McAllister  v.  State,  52  Id.  180;  or  without 
any  personal  knowledge  or  examination,  upon  facts  proved  at  the  trial  in  his 
hearing,  if  the  evidence  is  not  conflicting:  McNaghten^s  Ccue,  10  CI.  &  Fin. 
260;  S.  C,  8  Scott  N.  R.  595;  1  Car.  k  E.  130;  Sutton  v.  Reagan,  33  Am. 
Dec  466;  Commonwealth  v.  Rogers,  41  Id.  458;  FairchUd  v.  Bascomb,  35  Vt. 
398;  or  from  a  hypothetical  statement  of  the  facts:  Lake  v.  People,  1  Park. 
Cr.  495;  State  v.  Coleman,  20  S.  C.  441.  From  an  examination  at  a  particular 
time,  he  may  testify  as  to  the  party's  mental  condition  at  a  prior  period,  it 
seems:  Freeman  v.  People,  41  Am.  Deo.  216.  The  question  for  the  expert, 
in  such  cases,  is  not  ordinarily  as  to  the  capacity  of  the  party  to  do  the  partic- 
ular controverted  act,  that  being  a  matter  for  the  jury,  but  as  to  his  general 
mental  capacity.  Thus  the  physician  should  not  be  asked,  in  case  of  a  dis- 
pute as  to  a  testator's  sanity,  whether  or  not  such  testator  possessed  capacity 
to  make  a  will,  but  as  to  what  his  intelligenoe  was:  Fairchild  v.  Beucomb^ 
85  Vt.  398;  Walker  v.  Walker,  34  Ala.  469.  But  see  MeUndy  v.  Spaulding, 
63  Vt.  517.  In  a  criminal  case,  also,  it  is  for  the  jury,  no  doubt,  to  say  whether 
or  not  the  prisoner  had  sufiScient  capacity  to  commit  the  offense;  but  where  a 
medical  witness  has  testified  that  the  accused  was  insane,  he  may  be  asked 
on  cross-examination  whether,  in  his  opinion,  the  aocosed  oould  distingnish 
right  from  wrong,  or  knew  that  it  was  wrong  to  commit  murder,  rape^  or  other 
crime:  Clark  v.  State,  40  Am.  Deo.  481.  Where  it  is  shown  that  the  prisooert 
in  a  case  of  homicide,  has  an  hereditary  predisposition  to  insanity,  a  medioal 
expert  may  be  asked  whether  or  not  mental  anxiety,  loss  of  property*  Off 
disgrace  would  be  likely  to  develop  the  disease,  where  the  erldsMi  ti 
such  as  to  warrant  snoh  a  question:  D^omtUe  ▼.  CkmrnommnUK  7ft  W« 
Va.869. 
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4.  OpmioM  <ifPermm9  Who  are  not  Phifneiana  upon  Medieai  QuetHom^^^Thm 
general  rale  i%  that  Don-medical  witneaaes  are  not  competent  to  testify  m  to 
the  existence,  natore,  extent^  or  causes  of  disease:  McLean  v.  Siate^  16  Ala. 
872;  Thompaon  v.  BeHrand,  23  Ark.  730;  Lush  v.  McDanid,  67  Am.  Deo. 
666;  Luming  ▼•  Statey  52  Id.  153.  Thus  the  opinion  of  a  non-medical  witness 
that  a  female  slave  had  the  venereal  disease  was  held  incompetent  in  Lttih  ▼. 
JIcDaniel,  57  Id.  566.  So,  the  opinion  of  an  overseer  as  to  the  nnsoimdness 
of  a  slave:  Thompson  v.  Bertrand,  23  Ark.  730.  So,  the  opinions  of  the  In- 
habitants of  a  particular  locality  as  to  the  effect  of  the  overflowing  of  the 
Und  there,  upon  the  health  of  the  community:  Lumng  v.  SUUe^  52  Id.  163b 
Similarly,  the  opinion  of  one  who  had  known  a  person  several  years  before  a 
certain  injury,  and  had  been  with  such  person  several  weeks  afterwards,  as  to 
the  effect  of  the injioury  upon  the  health:  JdoMmgahela  WaUtCo,  ▼.  Stewartrnm^ 
06  Pa.  St.  436.  A  witness  who  had  never  studied  medicine  or  surgery,  but 
who  had  seen  six  or  eight  gun-shot  wounds  and  knife-wounds,  and  a  few 
swellings  lanced,  wss  held  incompetent  to  give  an  opinion  whether  a  psrtio- 
alar  wound  was  a  gun-shot  wound  or  a  wound  made  by  a  catting  instrument, 
in  Caldf  v.  SUUe,  39  Miss.  721.  But  it  has  been  held  that  a  non-medical  wit- 
ness was  competent  to  testify  that  a  certain  wound  caused  death,  in  StaU 
V.  Smithy  22  La.  Ann.  468.  The  soundness  of  this  decision,  however,  is  very 
doubtful.  So  it  has  been  decided  that  a  non-medical  witness  may  testify  ss 
to  whether  or  not  a  child  was  fully  developed  at  birth:  Hubbard  v.  StaU,  72 
Ala.  164.  Where  such  testimony  is  admissible,  it  goes  without  saying  that 
the  witness  will  be  allowed  to  speak  only  from  personal  knowledge,  and  that 
he  cannot,  like  a  medical  expert,  give  an  opinion  upon  the  testimony  of  others, 
or  upon  a  hypothetical  statement.  A  toxicologist  or  chemist  having  expe- 
rience in  detecting  poisons  and  in  making  post-mortem  examinations  therefor 
is  competent  to  give  testimony  as  to  the  effect  of  poisons  upon  the  system: 
StaU  V.  Cooky  17  Kan.  392;  and  as  to  the  possibility  of  a  physician's  being 
able  to  determine  the  cause  of  death,  in  a  poisoning  case,  from  mere  inspec- 
tion of  the  organs:  Ilartung  v.  People,  4  Park.  Cr.  319. 

With  respect  to  insanity,  it  is  well  settled  in  most  of  the  states  that  non- 
medical witnesses  are  competent  to  give  their  opinions,  where  such  opinions 
are  based  upon  personal  knowledge  or  observation,  and  the  facts  upon  which 
they  are  so  based  are  stated  to  the  jury:  Sutton  v.  Reagan,  33  Am.  Dec.  466; 
Clarh  V.  SiaUy  40  Id.  481;  Morse  v.  Crav^ordy  44  Id.  349;  MaxweU  v.  liar- 
rieouy  52  Id.  385;  Potte  v.  House,  50  Id.  329,  and  cases  cited  in  the  notes 
thereto;  Lawson  on  Expert  Ev.  476,  collecting  a  multitude  of  cases.  Except 
as  applied  to  the  subscribing  witnesses  to  a  will,  however,  this  doctrine  is 
not  admitted,  as  Mr.  Lawson  shows,  in  Massachusetts,  Maine,  New  Hamp- 
shire, and  Texas:  Id.  A  Catholic  priest  who  is  required  by  his  office  to  ascer- 
tain the  mental  condition  of  the  sick  and  dying  before  administering  the  rites 
of  the  ehorch,  and  who  is  qualified  for  that  duty  by  his  preliminary  training* 
it  iB  hold  in  EstaU  qf  Toomes,  64  Gal.  509,  S.  C,  36  Am.  Rejp.  83,  in  compe- 
tent as  an  expert  to  give  an  opinion  upon  a  question  of  insanity. 

DiBXABBS  ov  AsnuAXSf  EzFBBT  TssTiMOKT  Rblativo  Ta— Atids  from 
those  whose  business  it  is  to  deal  with  diseases  of  animals,  it  is  held  that  an 
ordinary  physician  who  has  never  treated  such  diseases,  and  has  no  special 
knowledge  relating  thereto  outside  of  his  general  educatioii  as  a  member  of 
the  medical  profeosion  is  oompetent  to  give  an  ophiion  thereon  as  an  expert: 
Horton  v.  Oreen,  64  N.  C.  64;  State  v.  Sheets,  89  Id.  543;  Pierson  v.  Jloan, 
47  Barb.  243.  Such  a  witness,  professing  his  ability  to  do  so,  may  testify  as 
to  whether  or  not  a  disease  in  a  mule  is  of  long  standing:  Horton  v.  Oreen^ 
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mipra;  or  u  to  the  effect  of  poison  on  a  hone,  though  he  has  never  had  nioh 
«.  oaae  in  his  practice:  SlaU  v.  SheeU,  mpra.  So  he  niay  declare  what  is  tba 
best  medical  opinion,  from  his  reading,  as  to  the  canse  of  the  death  of  a  horses 
Pieraon  ▼.  Uoag,  ntpra.  A  witness  who  is  neither  a  farrier  nor  a  physiciaB, 
but  who  has  had  experience  in  the  treatment  of  diseases  of  animals,  may  also 
testify  as  an  expert  on  that  subject:  Slater  v.  Wilcox^  57  Barb.  604;  House  ▼. 
/br^,  4  Blackf.  293.  The  scarcity  of  persons  who  make  that  their  distinctive 
calling  renders  it  necessary  that  there  should  be  a  liberal  rule  on  thi^  snbjeot: 
Id.  Thus  a  witness,  not  a  farrier,  who  professed  to  understand  when  he  tried  a 
borse  whether  his  eyes  were  good  or  not,  though  there  might  be  diseases  of  hotMi 
of  which  he  knew  nothing,  was  held  competent  to  testify  as  to  whe^er  or 
not  there  was  any  defect  in  a  horse's  eyes:  ffouM  v.  Fori,  supm.  But  it  was 
held  in  Dole  ▼.  JokMon^  43  N.  H.  452,  an  instructive  case  on  the  qualifica- 
tions of  experts,  that  the  editor  of  a  stock  journal  was  not  competent  to  tes- 
tify whether  or  not  "  foot- rot"  in  sheep  was  ever  generated  spontaneoQsly» 
unless  he  was  a  veterinary  doctor,  qualified  by  some  reeding  and  study,  witii 
some  practical  experience  in  diseases  of  sheep,  or  unless  he  was  really  a  man 
of  science. 

Handwritiwo,  Expicbt  Testimowt  Relating  to.— 1.  Points  respeetbig 
Which  Handwriting  Experts  may  Testify.— Among  tho  questions  relating  to 
handwriting  upon  which  expert  testimony  has  been  held  admissible  are  the  fol- 
lowing: Whether  the  whole  of  an  instrument,  body  and  signature,  was  written 
at  the  same  timoy  by  the  same  hand,  and  with  the  same  ink:  Qwimngamomd 
Bank  v.  HtMs,  II  Gray,  250;  FuUon  v.  Hood^  34  Pa.  St.  365;  Reese  v.  Reest^ 
90  Id.  89;  Dvbois  v.  Bakery  40  Barb.  657;  whether  there  has  been  any  altera- 
tion in  the  instrument:  Nelson  v.  Johnsony  18  Ind.  329;  and  if  so,  whether  the 
alteration  is  in  the  same  handwriting  as  the  instrument:  Hawkins  v.  Chimes^ 
13  B.  Mon.  258;  whether  the  instrument  has  been  written  over  an  erasure: 
Regina  v.  WUliamSy  8  Car.  &  P.  434;  and  other  questions  of  the  same  kind. 
But  upon  the  point  as  to  whether  or  not  part  of  an  instrament  was  written 
over  a  fold  after  the  document  had  been  folded  and  soiled,  expert  testimony 
was  held  inadmissible  in  Sackett  v.  Spencer,  29  Barb.  180,  because  that  was  a 
matter  within  the  common  qbservation  of  ordinary  jurymen. 

The  principal  question,  however,  has  been  whether  or  not  expert  testimony 
is  competent  to  prove  or  disprove  the  genuineness  of  a  writing  by  comparison 
with  other  writings.  Of  course  where  the  witness  is  acquainted  with  the 
writing  of  the  person  who  wrote  the  instrument,  and  identifies  it  by  that  ao- 
quaintance,  it  cannot  be  said  to  be,  in  strictness,  a  case  of  expert  testimony 
at  all.  As  to  this  class  of  cases  there  is  no  controversy.  But  when  a  witness, 
without  having  acquired  a  knowledge  of  the  handwriting  of  a  party  by  seeing 
him  write,  or  other  recognized  mode,  undertakes,  through  his  skill  in  such 
matters,  to  determine,  by  mere  CDmparison  with  a  genuine  instrument, 
whether  or  not  a  disputed  writing  is  genuine  also,  he  may  be  regarded  as  an 
expert.  This  sort  of  evidence  was  inadmissible  at  common  law,  except  whers 
botli  the  writings  compared  were  already  in  the  case,  or  were  ancient  writ- 
ings: Lawson  on  Expert  Ev.  329.  But  the  prevailing  rule  now  is,  both  in 
England  and  in  this  country,  either  by  statute  or  by  adjudication,  that  such 
evidence  is  competent.  Bee  the  note  to  Homer  v.  WcUUa,  6  Am.  Dec.  171, 
where  this  subject  of  "  comparison  of  hands  "is  perhaps  sufficiently  discussed: 
Moody  V.  Rowell,  28  Id.  317;  Hess  v.  SUxte,  32  Id.  767;  Jfay  ▼.  State,  45  Id. 
548;  Northern  Bank  v.  B^fordy  1  Duv.  335;  Withee  v.  Rows,  45  Me.  571  f 
Woodman  v.  Dana,  52  Id.  9;  Afoye  t.  Hendereon,  SO  Miss.  110;  State  v.  Shm- 
bom,  46  N.  H.  497;  West  r.  State,  22  K.  J.  L.  212;  i/Ortv.  Loomis,  75 N.  T. 
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'  S88;  Hkh  t.  /Vncm,  19  Ohio,  428;  Calking  ▼.  SUtU,  14  Ohio  St  222;  eanim: 
PwpUr,  Spocner,  43  Am.  Deo.  672;  Tome ▼.  ParienburgR.  R.  Co.^  89 Md.  38; 
S.  C,  17  Am.  Rep.  640;  HerruA  v.  Swmley,  56  Md.  439;  T^t.  Todd,  38 
Onm.  218;  DavU  v.  Frederkt§^  3  Mont.  262;  Clark  v.  Hhodes,  2  Heitk.  208; 
Wright  7.  Hauey,  3  Baxt  42;  Burres8*s  Ceue,  27  Giatt.  946;  CZay  y.  Aldarmm, 
10  W.  Va.  50;  Moort  v.  {7fiifed  fi^oiipf,  91  U.  S.  271.  Bat  even  where  an  ex- 
pert is  permitted  to  testify  from  a  comparisoD  of  hands  to  the  gemunensH  of  a 
signature,  he  cannot  testify  from  a  comparison  with  photographio  oopiet  of 
other  vrritingB  not  present,  there  being  no  extrinsic  proof  of  the  aocoracy  of 
the  copies:  Hynts  t.  AfcDermoU,  82  K.Y.  41;  S.  C,  37  Am.  Rep.  548;  see  also 
Ta^  W'iU  Caae^  10  Abb.  Pr.,  N.  S.,  301.  Where  the  writing  whose  gennine- 
ness  is  dispnted  has  been  lost,  an  expert  who  has  examined  it  before  loss  may 
compare  his  recollection  of  it  with  a  geDuine  instnxment:  AhboU  ▼.  Colenum^ 
22  Kan.  250. 

2.  Who  Deemed  Experts  aa  to  GemuinenesM  qf  WrUinffBond  the  LUx^^Am  a 
general  rale,  any  person  who  by  reason  of  his  employment,  or  otherwise,  has 
soqnired  skill  in  the  oomparison  of  signatares,  and  in  the  detection  of  forgeries 
snd  ooonterfeits,  is  comjietent  to  testify  respecting  the  genuineness  of  an  in- 
itmment  or  signatare  from  a  proper  comparison,  or  as  to  alterations,  etc. : 
Ort  y.  Fowler^  31  Kan.  478;  Murphy  v.  Hagerman^  Wright,  293;  Jones  v. 
iiitdky  37  Mias.  461.  Thus  a  writing-master  professing  skill  in  detecting 
forgery  is  competent  to  give  an  opinion  from  comparison  as  to  the  genuine- 
ness of  the  aignatnre:  Moody  v.  Bowell,  28  Am.  Dec.  817.  So  experienced 
bank  teUers,  cashieis,  etc.,  may  testify  as  experts,  whether  a  bank  bill  or 
other  writing  is  counterfeit  or  forged,  from  comparison  with  genuine  instm- 
ments,  or  from  internal  marks:  Spdden  v.  State,  3  Tex.  App.  156;  Staie  ▼. 
Cheek,  13  Ired.  L.  114;  People  v.  I/ewU,  2  Park.  Cr.  20.  So  such  a  witness 
may,  of  course,  testify  as  to  the  genuineness  of  the  bills  of  a  bank,  whose 
psper  he  has  been  accnstomed  to  handle:  Johnson  v.  State^  35  Ala.  370.  So  a 
hsnk  cashier  is  competent  to  say  whether  a  particular  writing  shown  him  has 
been  altered:  Pate  v.  People,  3  Gilm.  644;  or  as  to  whether  writing  on  an 
erasure  was  written  before  or  after  the  body  of  the  note:  Dubois  v.  Baher,  40 
Barb.  557.  A  post-office  clerk  accnstomed  to  inspect  franks  to  detect  for- 
geriea  ia  also  competent  to  determine  whether  a  writing  is  in  a  simulated  or 
natural  hand:  OoodtiOe  v.  Braham,  4  T.  R.  497;  King  v.  Caior,  4  Esp. 
187.  So  a  clerk  of  a  court  who  has  been  frequently  called  on  to  examine 
sigoAtares  with  respect  to  their  genuineness  is  a  competent  expert  in  hand- 
writing: Yates  V.  Yates,  76  N.  C.  142;  contra:  People  v.  Spooner,  43  Am.  Dec. 
672.  A  photographer  who  has  been  accustomed  to  examine  handwriting  with 
a  view  to  detecting  forgeries  b  also  competent  to  testify  to  the  genuineness 
of  a  signature:  Marey  v.  Barnes,  16  Gray,  161;  or  aa  to  whether  certain 
words  were  written  before  or  after  the  paper  was  folded:  Bawn  v.  Williams^ 
13  Id.  625.  So  an  engraver  may  be  a  competent  expert  to  determine  whether 
an  instrument  has  been  written  over  pencil  marks:  Begina  v.  Williams,  8 
Gar.  9t  P.  434;  or  to  distinguish  between  a  genuine  impression  of  a  seal  and  a 
fslse  one:  FoUots  v.  Chadd,  3  Doug.  157.  An  experienced  police  officer, 
fsmiliar  with  bogus  bonds,  may  testify  as  to  whether  a  particular  bond  is  of 
that  character:  State  ▼.  Norton,  76  ftlo.  180.  The  fact  that  the  experienoe  of 
a  witness  has  been  confined  to  a  comparison  of  promissory  notes  does  not 
render  him  any  the  loss  competent  wiUi  respect  to  other  writings:  Common 
weaUh  V.  Williams,  105  Mass.  62.  Where  a  witness  testifies  that  he  has  skill 
and  experienoe  in  judging  of  handwritings,  the  fact  that  his  business  hsa  not 
reqnired  him  to  distinguish  between  genuine  and  simulated  handwritiiigi 
Am.  Dao.  YoIm  LXVI— 16 
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WM  lield  not  laiBclMiti  pene,  to  ezdade  his  opinion,  baaed  upon  a  compariaoii 
of  writings,  in  8weet9er  v.  LaweO,  83  Me.  446.  Bat  in  Ooldstdn  y.  Black,  60 
OrL  462,  it  was  decided  that  a  court  clerk  of  seyeral  years'  ezperienoe,  who 
had  a  good  deal  of  experience  in  copying  handwriting  and  tracing  signatures 
and  figures,  but  had  made  no  study  of  the  subject,  was  not  a  competent  ex- 
pert as  to  the  genuineness  of  a  signature;  see  idso  People  y.  Spwmer,  43  Am. 
Dec.  672.  In  EUngwood  v.  Bragg,  52  K.  H.  490,  an  attorney  of  forty  years* 
practice,  who  had  h&d  his  attention  called  to  the  comparison  of  handwritings 
on  seyeral  occasions,  but  had  made  no  study  of  it,  was  declared  incompetent 
to  testify  whether  certain  entries  in  a  book  were  made  at  the  same  or  different 
times. 

ExpXBT  TnriMONT  ik  Qctestioks  of  Art.— An  artist  is  a  competent  ex- 
pert to  giye  an  opinion  as  to  the  genuineness  of  a  picture:  Folkes  y.  Chadd^  3 
Dong.  157.  And  an  ambrotypist  and  daguerreotypist  is  competent  to  giye 
an  opinion  as  to  whether  or  not  photographs  are  well  executed,  the  court 
taking  judicial  notice  that  his  business  is  closely  connected  with  photographic 
painting,  of  which  he  had  some  expereience:  Bantu  y.  Jngalls,  39  Ala.  193. 
But  opinions  of  artistic  experts  as  to  whether  or  not  certain  photographs  are 
obscene  are  incompetent,  that  not  being  a  matter  for  their  determination: 
PeopU  T.  Midler,  96  N.  Y.  408;  S.  C,  48  Am.  Bep.  635. 

SuRTETOBS  AND  CrviL  EN0iK£fi3Sts  AS  EXPERTS.-— A  practical  Buryeyor, 
familiar  with  the  marks  of  United  States  surveyors,  is  competent  to  giye  an 
opinion  as  to  whether  a  certain  line  was  marked  by  them:  Brandy  y.  Swi/i, 
24  Ala.  390.  So  a  surveyor  may  testify  that  certain  marks  on  a  tree  are  cor- 
ner or  line  marks:  Clegg  v.  Fields,  7  Jones  L.  37;  see  also  Barron  v.  Cob- 
leigh,  35  Am.  Dec.  505.  So  he  may  give  an  opinion  as  to  the  correctness  of 
his  own  plats  and  surveys:  Afesaer  v.  ReginniUer,  32  Iowa,  312.  Nor  need  he 
be  a  county  or  government  surveyor  to  testify  to  his  own  surveys  or  plats: 
Afmdbe  v.  Skinner,  44  Mo.  92.  The  opinion  of  a  surveyor  as  to  the  proper 
location  of  a  grant  or  conveyance  is  inadmissible,  that  being  a  question  upon 
which  the  jury  are  competent  to  pass:  Farar'e  Heirs  v.  Waarfield,  8  Mart.,  N. 
S.,  695;  Blumenthal  v.  RoU,  24  Mo.  113;  Schutz  v.  Linddl,  30  Id.  319.  Nor 
is  his  opinion  that  a  certain  comer  is  the  comer  of  a  particular  grant  compe- 
tent: Clegg  v.  Fields,  7  Jones  L.  37.  And  generally,  his  opinion  as  to  the 
construction  of  a  survey  which  has  been  returned  is  incompetent:  OrmAy  v. 
Ihmsen,  34  Pa.  St.  462.  A  surveyor  often  employed  in  laying  out  roads,  with 
respect  to  grade,  but  not  employed  in  construction,  is  not  competent  to  give 
an  opinion  as  an  expert  upon  the  safety  and  convenience  of  a  partioular  road: 
Lincoln  v.  Barre,  5  Cush.  590. 

The  opinion  of  a  civil  engineer,  who  has  taken  the  levels  of  a  certain  fountain 
and  certain  drains,  and  has  examined  the  character  of  the  soil,  aa  to  whether 
or  not  the  drains  affect  the  water  in  the  fountain,  is  competent:  B^fum  v. 
Harris,  5  R.  L  243.  So,  on  opinion  as  to  whether  or  not  an  embankment 
against  the  overflow  of  the  sea  caused  the  choking  up  of  a  harbor:  Folkes  v. 
Chadd,  3  Doug.  157.  And  the  opinion  of  an  engineer  experienced  in  judging 
of  the  soundness  of  timbeps,  as  to  whether  the  decay  of  a  sleeper  in  a  gutter- 
croBsiug  was  recent  or  of  long  standing,  is  admissible:  Indianapolis  v.  ScoU^ 
72  Ind.  196.  The  fact  that  the  information  upon  which  an  engineer  bases  his 
opinion  is  derived  mostly  from  books  does  not  render  the  opinion  incompetent: 
Central  R.  R,  Co,  v.  MitcIteU,  63  Ga.  173.  An  engineer  who  has  planned  and 
superintended  bridge-building,  though  not  a  practical  bridge-builder,  may 
testify  as  to  the  probable  cost  of  building  a  bridges  Bryan  y.  Bra^fiinrdf  90 
Oonn.  246. 
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RiLiLBOAB  "Eim/mxs  as  Ezpebts.— 1.  What  Que^tionM  maif  Okfe  Opmkm 
wptm, — ^It  haa  been  held  that  the  opinion  of  an  experienced  engineer,  as  to 
what  waa  a  nfe  rate  of  speed  for  a  locomotive,  running  backwarda,  and  aa  to 
the  efiPect  of  striking  an  animal  on  the  track  in  snch  a  caae,  was  competent: 
Coopfr  ▼.  Ceniral  B,  i?.,  44  Iowa»  134.  So  a  railroad  expert  may  testify  as 
to  whether  or  not  switching  was  done  in  the  nsnal  manner  and  with  the  tunal 
caution,  in  a  particnlar  case:  HoutUm  etc  R.  Co.  y.  Cow$er,  67  Tez.  293* 
So  the  question  whether  a  railroad  was  finished  at  a  certain  date  has  been 
held  a  sobject  for  expert  testimony:  HiUon  v.  Mason,  92  Ind.  157.  Bat  a 
better  gronnd  for  the  admission  of  the  testunony  in  that  case  would  seem  to 
have  been  that  the  question  was  one  of  fact  with  which  the  witness  waa  ac- 
quainted. Here,  aa  in  all  cases  of  expert  testimony,  if  the  question  is  one  of 
mere  fact,  or  within  the  competence  of  an  ordinary  juryman  to  form  an  opin- 
ion upon,  the  opinion  of  an 'expert  is  inadmissible;  such  aa  the  question 
whether  a  cattle-guard  was  necessary  at  a  particular  point:  AnuUin  ▼. 
Garduer^  134  Mass.  4.  So,  a  question  aa  to  the  speed  of  a  passing  train: 
DetroU  etc  R.  R,  Co.  ▼.  Van  SUmburg,  17  Mich.  09;  or  as  to  whether  a  target 
at  a  switch  oould  be  seen  by  the  light  of  the  switchman's  lantern:  Weaver  v. 
Keokuk  etc,  R.  R.  Co.,  45  Iowa,  246;  or  aa  to  how  far  one  should  retire  from 
the  track  to  escape  injuiy  from  a  passing  train:  Chicago  etc.  R.  Co.  v.  Moranda, 
108  IlL  576;  or  as  to  the  meaning  of  a  notice  to  passengers,  posted  on  the  doora 
of  the  cars:  Maeon  etc  R.  R.  Co.  v.  Johnaan,  38  Gku  409;  or  as  to  what  is  the 
proper  time  for  removing  old  brass  from  car- wheels,  in  an  action  for  injury  to 
an  employee  poisoned  while  engaged  in  such  work:  KiUeringham  v.  SimuB 
CUy  R.  Co.,  62  Iowa,  285;  or  as  to  whether  or  not  certain  signals  were  "  rea- 
K>nable'*  o/  prudent:  HiU  v.  Portland  etc.  R.  R.  Co.,  55  Me.  438;  or  as  to 
whether  or  not  a  section-man  was  *'  a  careful,  prudent,  and  attentive  man:  '* 
Bryant  v.  Centrai  etc.  R.  R.  Co.,  56  Vt.  710;  or  as  to  whether  or  not  a  brake- 
man  was  careless  in  coupling  cars:  Hopkins  v.  Indianapolis  etc.  R,  R.  Co.,  78 
111.  32;  or  that  a  brakeman  would  not  have  been  hurt  if  a  car  had  approached 
at  a  proper  rate  of  speed:  Kansas  etc.  R.  Co.  v.  Peartey,  29  Kan.  169.  But 
in  Muldowney  v.  lUinois  etc,  R,  R.  Co.,  36  Iowa,  462,  it  waa  held  that  the 
opinions  of  brakemen,  baggage-masters,  and  conductors  as  to  the  danger  in- 
curred by  a  brakeman  in  coupling  oars,  owing  to  the  improper  matching  of  the 
draw-heada,  might  be  received. 

2.  Who  Competent  as  Experts  in  Such  Cases. — ^An  engineer  is  competent  to 
teatify  aa  to  the  possibility  of  stopping  a  train  within  a  certain  distance: 
BeW/ontamt  etc.  R.  R.  Co.  v.  BaUey,  11  Ohio  St.  333.  So  a  brakeman  famil- 
iar with  a  certain  kind  of  bi-akes  may  testify  aa  to  how  soon  a  train  can  be 
stopped  with  them:  M(^t  v.  Hudson  R.  R,  Co.,  8  Bosw.  345.  So  a  mail  agent 
aocuatomed  to  observe  such  matters,  though  not  connected  with  the  manage- 
ment of  a  train,  may  testify  as  to  the  speed  at  which  a  train  must  have  been 
moving  to  be  stopped  at  the  usual  point:  Detroit  etc,  R.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99*.  But  a  person  having  no  experience  respecting  the  stopping 
of  traina  cannot  teatify  as  to  how  long  it  will  take  to  stop  a  train:  Manhattan 
etc.  R.  R.  Co,  V.  Stewart,  30  Kan.  226.  A  machinist,  long  connected  with 
trainsy  may  give  an  opinion  as  to  what  threw  a  train  off  the  track:  Seaver  v. 
Boston  etc.  R.  R.  Co.,  14  Gray,  466.  A  road-master  whose  duty  it  is  to  inspect 
ties  may  give  an  opinion  upon  the  quality  of  certain  ties:  JeffersonvUU  R.  R. 
Co.  V.  Lasiham,  27  Ind.  171.  So  a  baggage-master  may  give  an  opinion  as  to 
how  far  a  certain  check  will  carry  a  trunk:  Lake  Shore  etc.  R.  R.  Co.  v.  Lasstn, 
12111.  App.  650.  But  it  is  held  in /f omiJton  V.  i>e«  ilfotneii ete.  R.R.Co.,2A 
Iowa,  31,  that  a  brakeman  is  not  aa  expert  aa  to  the  proper  way  to  couple 
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cars  when  timber  projects.    Bat  the  real  grcnnd  of  deciaion  in  thai  oaae  prob- 
ably was  that  the  qneetion  was  not  one  for  expert  testimony. 

Nautical  Experts  may  testify  as  to  whether  it  was  safe  for  a  tag  to  tow 
three  boats  abreast:  TroMporUUion  IAm  v.  Hofpt^  95  U.  S.  297.  8o»  as  to 
whether  a  craft  was  safely  moored:  Uayvoard  v.  Knapp,  23  Minn.  430;  and  as 
to  the  safety  of  the  fastenings  of  a  vessel:  Moore  v.  WetUrveU^  9  Bosw.  558;  as  to 
whether  certain  acts  were  seaman-lilce:  Ckuyenfer  ▼.  Eastern  T,  Co*^  11  N.  Y. 
574;  as  to  whether  a  vessel  had  a  proper  light  at  the  time  of  a  collision: 
Weaver  v.  Alabama  etc,  Co.,  35  Ala.  176.  So  a  nantical  expert  has  been  held 
competent  to  testify  as  to  whether  a  partioolar  act,  occasioning  a  collision, 
was  one  of  prudence  and  discretion:  Cook  t.  Parhatn,  24  Ala.  21.  So  a  pilot 
has  been  admitted  to  testify  as  to  whether  or  not  it  was  prudent  to  employ 
another  pilot,  whom  he  knew,  at  a  certain  point:  Bill  v.  Sturgeon,  28  Mo.  323. 
On  the  other  hand,  it  has  been  held  that  a  pilot's  testimony  whether  or  not  a 
collision  was  caused  by  negligence  was  inadmissible,  because  that  was  the 
very  question  to  be  tried:  Crqfat  v.  Brooklyn  Ferry  Co,,  36  Barb.  201.  A 
question  as  to  whether  a  canal  boatman  did  all  in  his  power  to  save  his  boat 
was  also  held  inadmissible  in  an  action  for  negligence,  in  Carpenter  v.  Ecutem 
T*  COb,  71  K.  Y.  574  Nautical  testimony  as  to  how  deeply  a  vessel  may  be 
loaded  without  injury  was  held  competent,  in  Ogden  v.  Pareons,  23  How.  167. 
A  master  engineer  and  steamboat-builder  may  testify,  from  the  appearance 
of  a  fracture  in  a  vessel,  and  from  other  circumstances,  as  to  the  direction 
from  which  she  was  struck  by  a  collision:  The  Clipper  v.  Loganf  18  Ohio, 
875. 

Upon  the  following  questions  nautical  expert  testimony  has  been  held  inad- 
missible because  the  matters  to  bo  determined  were  within  the  cognizance  of 
the  jury:  Whether  a  vessel  was  in  danger  of  breaking  in  two  at  a  particular 
time:  RosenJieim  v.  Afnerican  Ins,  Co.,  33  Mo.  230;  whether  glassware  would 
have  been  broken  or  M'ashed  out  if  stowed  in  the  hold:  New  England  etc.  v. 
Lor^lL  7  Cush.  319;  whether,  if  the  foremast  was  sprung,  the  try-sail  split, 
and  the  standing  rigging  needed  replacing,  the  master  would  have  known  it: 
Perk%7i8  v.  Auguhta  etc,  Ins.  Co,,  312. 

Farmers,  Gardeners,  and  Stockmen  are  competent  as  experts  to  testify 
to  matters  of  opinion  requiring  peculiar  knowledge  of  their  particular  callings. 
Thus  it  is  held  that  a  farmer  or  gardener  is  competent  to  express  an  opinion 
whether  or  not  drainage  is  necessary  to  tit  certain  land  for  cultivation:  Bi{f' 
fum  V.  Harris,  5  B.  I.  243;  so  a  farmer  of  experience  is  competent  to  say 
what  land  would  produce  if  irrigated:  Ellis  v.  Tone,  58  CaL  289;  or  to  give 
an  opinion  as  to  the  proper  method  of  using  a  fertiliser  with  which  he  is  fa- 
miliar: Young  v.  O'Neal,  57  Ala.  566;  or  to  estimate  the  gain  in  weight  per 
day  of  a  breed  of  hogs  with  which  he  is  acquainted:  Pmmbee  v.  Risk,  2  111. 
App,  499.  And  it  has  been  held  also  that  an  experienced  fanner  or  dairy* 
man  was  competent  to  say  whether  milk  has  been  adulte^ted  with  water: 
Lane  v.  Wilcox,  55  Barb.  615.  In  some  localities,  perhaps,  such  a  question 
would  be  deemed  to  be  a  matter  of  "  conunon  observation."  But  an  opinion 
of  an  experienced  farmer  that  a  wagon  was  loaded  with  hay  so  as  to  be  un- 
safe on  an  ordinary  road  was  rejected,  in  BiUs  v.  Ott%ifnwa,  35  Iowa,  109,  the 
question  being  regarded  as  not  one  of  science  or  skill. 

An  expert  stockman  may  give  an  opinion  as  to  how  many  hands  are  re- 
quired to  drive  a  herd  of  mules:  North  Missouri  etc^  Co.  v.  Ahers,  4  Kan. 
453;  or  to  estimate  the  weight  of  cattle:  Carijenter  v.  Wait,  11  Cosh.  257;  or  ts 
testify  to  the  effect  upon  cattle  of  railroad  trains  disturbing  them  while  gia» 
iBg:  BalUinore  etc  R.  R.  Co.  v.  Thompson,  10  Md.  76. 
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MacHAKiOB  GEinEBALLT  an,  of  oonnei  oompetent  to  testify  m  ezperte 
upon  raatten  within  their  respeetiTe  oningi.  Thus,  a  hriek-mMOii  toKj 
give  his  opinion  as  to  the  eapacitj  of  m  wall  oonstmcted  hy  him  to  itand 
a  flow  of  water:  Montgomery  ▼.  OUmer,  33  Ala.  116;  or  aa  to  how  long  it 
will  take  for  the  walla  of  a  house  to  dry  so  as  to  render  it  fit  for  oocn- 
pation:  SmUk  ▼•  €higerty,  4  Barb.  614;  a  blacksmith  as  to  whether  cer- 
tain horse-shoes  are  fit  for  summer  or  winter  nse:  Eharts  ▼.  MiddUhurgt  53 
Vt.  626;  S.  C.  38  Am.  Bep.  707;  a  millwright  as  to  the  repain  necessary  to 
pat  a  mill  in  good  condition:  Taylor  v.  French  Lumbering  Co.,  47  Iowa,  662; 
or  aa  to  the  skillfolness  of  work  done  on  a  mill:  Waiter  ▼.  FiM,  28  Ga.  237; 
or  as  to  the  quantity  of  grain  a  mill  will  grind,  and  the  Talne  of  the  water 
for  mill  porposes:  Read  v.  Barker,  30  N.  J.  L.  378;  or  that  if  a  dam  were 
lowered  to  a  giren  height  the  mill  woald  not  do  a  certain  qnaatity  of  work: 
Detweiier  t.  Oroff,  10  Pa.  St.  376;  a  carpenter  of  experience  aa  to  the  injnry 
to  a  hoQse  by  a  faolty  constmction  of  the  cellar:  Momiton  v.  McOwen,  ICO 
liass.  587;  or  as  to  whether  a  torn-table  la  safe  and  of  an  approved  pattern, 
he  being  familiar  with  that  kind  of  work:  FUls  v.  Crtam  CUy  R,  R,  Co.,  59 
Wis.  323.  A  practical  bridge-bnildcr  may  give  an  opinion  as  to  the  aTerage 
life  of  white-oak  timber  in  a  bridge:  Fergviatm  v.  Dovif  Co.j  57  Iowa,  601.  A 
shipwright  who  has  examined  the  decayed  timbers  of  a  tcissbI  may  testify  as 
to  whether  or  not  the  "  thick  streak  "  could  have  been  removed  without  dis- 
covering the  decay:  Cook  v.  Caslnert  9  Cnsh.  266;  and  a  ship-joiner  may 
testify  whether  or  not  a  berth  was  properly  oonstmcted:  Thmey  v.  New 
Jerty  etc.  Co,^  5  Laos.  507.  A  brick  and  tile  maker  who  has  had  laige  expe- 
rience in  brick-making,  bat  has  made  tile  only  two  seasons,  may  testify  as  to 
the  proper  mode  of  homing  tile:  Wiggins  v,  Wallace,  19  Barb.  838.  The  opin- 
ion of  a  machinist  and  foundryman  as  to  the  gearing  of  a  thrashing-machins 
is  competent:  Sheldon  v.  Booths  60  Iowa,  209.  So  the  opinion  of  a  witness 
skilled  in  such  matters,  as  to  the  identity  of  principle  of  two  mechanical 
stractures  or  devices,  is  competent:  TUloUon  v.  Ramsag,  51  Vt.  309. 

MiNiKO  Experts  may  testify  as  to  the  continuity  of  a  vein  of  ore:  Kahn 
V.  Old  Telegraph  Jlining  Co,,  2  Utah,  174;  or  as  to  the  canses  of  the  settling 
snd  cracking  of  the  earth  over  a  mining  tnnnel:  Clark  v.  WiOeU,  85  Gal.  534. 
Bat  the  question  as  to  whether  or  not  the  ladder*hole  in  a  platform  over  a 
mine  should  have  a  railing  around  it  or  be  lighted  at  night  is  not  a  proper 
subject  for  mining  expert  testimony:  May  hew  v.  StdUvan  Alining  Co.,  76  Me. 
100. 

IifsURAKCX  Exrams. — ^The  opinion  of  an  insurance  expert  as  to  the  mate- 
riality of  facte  concealed  as  to  the  weakneaa  of  an  insured  fort,  and  as  to  the 
probability  of  ite  capture,  was  adjudged  inadmissible,  in  the  leading  case  of 
Carter  v.  Boehm,  3  Burr.  1905;  S.  C,  1  Smith's  Lead.  Gas.,  8th  ed.,  550.  So 
in  other  cases,  the  opinions  of  such  witnesses  as  to  the  materiality  of  con- 
cealed facto  have  been  rightly  declared  inadmissible:  Campbell  v.  RickardB, 
5  Bam.  k,  AdoL  840;  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452.  But 
whether  concealed  facto  would  have  enhanced  the  premium  is,  it  seems,  a 
proper  subject  of  expwt  testimony:  Berthon  v.  Loughman,  2  Stark.  258; 
Howe*  V.  New  England  etc.  Ins.  Co.,  2  Curt.  220.  Whether  the  fact  that  an 
insured  honse  is  or  becomes  vacant  increases  the  risk  of  fire,  is  also  an  im- 
proper subject  for  sudi  testimony:  Luce  v.  Dorchester  etc.  Ins.  Co.,  105  Mass. 
297;  S.  C,  7  Am.  Bep.  522;  Mulry  v.  Mohawk  Valley  Ins.  Co.,  5  Qray,  541; 
Joyce  V.  Maine  Itu.  Co.,  45  Me.  168;  CanntU  v.  Phcatux  Ins.  Co.^  59  Id.  682; 
Kirby  v.  Phoenix  Ins.  Co.,  9  Lea,  142.  But  testimony  to  the  efTect  that  in- 
Borsrs  generally  charge  greater  premiums  on  vacant  houses  is  competent,  it 
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•eema:  Luce  ▼.  Dorchetter  etc  Ins,  Co,t  eupra.  And  the  opinion  off  experts 
M  to  the  effect  of  alterations  in  the  insnred  premises,  or  the  erection  of  adja- 
cent buildings,  upon  the  risk,  is  generally  incompetent:  Lyman  v.  State  etc* 
Ine.  Co.,  14  Allen,  329;  IhxnkUn  Fire  In$,  Co,  v.  Gruoer,  100  Fa.  St.  266;  but 
see  Kern  v.  Sovih  SL  Louie  Ine.  Co.^  40 Mo.  19;  Schmidi  r.Ptoriaetc.  Im. 
Co.,  41  m.  295. 


TiooNio  Bank  v.  Staokpole. 

[41  'iUnm,  821.] 

Notabt's  Certificatb  of  Protest  Imports  Vkrsal  Noticb  to  the  indoi 
of  non-payment  of  a  note,  where  it  states  that  he  "duly  notified"  th# 
indorser,  without  other  qualification  of  the  word  "  notified." 

Vbrbal  Notice  to  Ikdobseb  Resibiko  in  Same  Town  of  non-payment  of 
a  note  is  sufBcient. 

Statement  in  Pbotest  that  Notabt  '*DxrLT  Notitied"  Indobser  of 
non-payment  of  a  note  does  not  impair  its  validity,  where  it  appears 
from  the  whole  protest  that  notice  was  in  fact  legally  given. 

Absumpsit  againBt  the  indorser  of  a  note.  Plea,  the  general 
issue,  with  a  specification  of  denial  of  notice  of  non-payment. 
The  case  turned  upon  the  sufficiency  of  the  protest  as  evidence 
of  notice.  By  agreement,  the  case  was  submitted  to  the  full 
court  upon  the  evidence. 

J.  H.  Drummond,  for  the  plaintiffs. 

S.  Heath  and  Stackpole,  for  the  defendant. 

By  Court,  Apfleton,  J.  By  the  revised  statutes,  chapter  44, 
section  12,  it  is  enacted  that  "  the  protest  of  any  foreign  or  in- 
land bill  of  exchange  or  promissory  note  or  order,  duly  certified 
by  any  notary  public  under  his  hand  and  official  seal,  shall  be 
legal  evidence  of  the  facts  stated  in  such  protest,  and  also  as  to 
the  notice  given  to  the  drawer  or  indorser  in  any  court  of  law." 

From  the  protest  of  the  notary  public,  which  by  agreement 
is  made  part  of  the  case,  it  appears  that  on  the  last  day  of 
grace,  having  the  note  in  suit,  he  went  to  the  Ticonic  Bank, 
where  the  same  was  payable^  and  presenting  the  same  to  the 
cashier,  demanded  payment  thereof,  which  was  refused,  the 
cashier  saying  there  were  no  funds  there  to  meet  it;  and  that  on 
the  same  day  he  duly  notified  James  Stackpole,  esq.,  the  de- 
fondant,  indorser  of  said  note,  of  said  non-payment.  The 
notice  to  the  indorser,  so  far  as  regards  time,  was  duly  made, 
for  it  was  made  on  the  same  day  the  note  was  protested. 

The  indorser  was  notified  of  "  said  non-payment,"  that  is,  of 
the  non-payment  of  the  note  in  suit,  after  presentation  at  the 
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bank  where  the  note  was  payable.  "A  waiver  of  notice/'  re« 
marks  Johnson,  J.,  in  Youngs  v.  Lee,  12  N.  T.  654,  "  was  held 
in  Caddinglon  v.  Davis,  1  N.  T.  186,  to  include  demand  and  all 
other  acts  in  law  necessary  to  charge  an  indorser.  Upon  the 
same  principle,  the  statement  in  this  notice,  dated  on  the  day 
^hen  the  note  was  payable,  must  be  intended  to  mean  that  it 
had  been  demanded  and  payment  refused  upon  the  day  when  it 
became  due."  In  the  present  case,  the  indorser  was  seasonably 
notified  of  all  the  facts  necessary  to  be  communicated  to  fix  his 
liabUity. 

The  protest,  which  is  the  language  of  the  notary,  is:  "  I  duly 
notified  James  Stackpole,  indorser  of  said  note,  of  said  non- 
payment/' It  is  objected  that  it  does  not  appear  in  what  mode 
the  notice  was  given,  as  whether  it  was  verbal  or  written,  and 
reliance  is  placed  by  the  learned  counsel  for  the  defense  upon 
the  case  of  Bradley  v.  Davis,  26  Me.  45,  in  which  Whitman,  C. 
J.,  intimates,  if  the  certificate  of  the  notary  were  to  be  taken  as 
conclusive,  that  it  should  appear  in  the  protest  whether  the 
notice  was  verbal  or  in  writing,  and  if  in  writing,  how  the  same 
was  transmitted  or  where  it  was  left. 

In  this  case  there  is  no  qualification  of  the  word  '*  notified" 
as  to  the  mode  of  notice.  It  is  the  act  of  the  notary,  and  the 
notification  is  to  the  indorser.  In  the  absence  of  any  qualifica- 
tion, it  must  be  regarded  as  verbal,  and  that,  as  the  defendant  is 
a  resident  of  the  town  where  the  note  was  payable,  is  sufiicient 

The  exception  to  the  notice  arises  from  the  use  of  the  word 
'  *  duly  "  as  qualifying  the  word  * '  notified. "  Had  that  word  been 
omitted,  it  is  not  insisted  that  the  protest  would  have  been  defect- 
ive. But  if  from  the  whole  protest  it  appear  that  in  fact  notice 
was  legally  given,  the  insertion  of  "  duly"  cannot  affect  or  im- 
pair the  legal  notice  which  otherwise  the  protest  fully  shows. 

The  notice  was  of  all  the  facts  required  to  charge  the  indorser. 
It  was  in  due  season,  and  the  right  of  the  plaintiffs  to  recover 
must  be  regarded  as  having  been  established. 

Defendant  defaulted. 

Tennet,  G.  J.,  and  Bice,  Cuttino,  and  Mat,  JJ.,  concurred. 


Verbal  Notics  of  Dishonob  of  Note,  SumoiSNCT  or:  See  Steoenmm 
V.  Primroie,  33  Am.  Dec.  281;  Glasgow  v.  PraU,  40  Id.  142. 

Protest  Stating  "Due  Nones"  to  have  been  given,  sufficiency  of:  Set 
X>ttim  V.  AdaiM^  35  Am.  Dec  42;  m  to  the  form  and  suffioienQy  of  proteel 
genenUy,  see  the  note  Duprt  v.  JHchard^  43  Id.  216-224. 
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LoTETT  V.  Pike.    Howe  v.  Poos. 

(41  M;Ania»8IO.J 
BRBEITF  mat  CoMPLXTS  DxFUTT's  RbTUBN  OT  EzaODTIOK,  WHZBS  BBFOTf 

Du8  after  having  made  a  sale  of  attached  gooda  under  the  execattoD,  and 
before  finiahing  and  signing  his  return. 

B?ii»]iOB  n  Admissiblk,  whers  Dkfuty  Shxbot  Dim  without  Siov- 
IKO  BsTUBN  of  an  ezecntion  of  attached  gooda,  in  an  action  agaiaat  tiia 
aheriff  for  hia  and  hia  deputy'a  default,  to  ahow  the  value  and  proper 
diapoaition,  for  there  being  no  return,  the  evidence  doea  not  contradict  it. 

PuBOHASB  BT  Deputt  Shbkift  AT  HIS  OwK  ExBCUTiOH  Salb  ia  a  oonTcr- 
aion  for  which  the  creditor  may  maintain  trover,  but  he  haa  no  ground 
of  complaint  if  the  sale  waa  for  a  fair  price  and  the  proceeda  were  applied 
on  the  execution. 

Sbibot  Sxllwo  Attaohxd  Qoods  at  Pbivatx  Salb  bbiorb  Judokbiit 
ia  liable  to  account  to  the  creditor  only  for  what  he  haa  received,  where 
the  sale  waa  for  a  fair  price,  and  waa  neceaaary  to  prevent  loaa  of  the 
gooda. 

Shbbiit  Sxllino  Attached  Goods  ob  Exbcution,  and  Faiuno  to 
Rbtubn  the  execution,  ia  liable  only  for  the  moneys  received,  lees  hia 
expenaea,  where  the  aale  waa  for  a  fair  price,  and  according  to  law; 
he  ia  accountable  for  their  value. 


Action  against  the  defendant  as  sheriff  for  his  own  and  his 
deputy's  default  respecting  certain  goods  attached  at  the  suit  of 
the  plaintiffs.  There  was  a  default,  and  the  case  was  presented 
here  for  hearing  and  damages.  The  case  appears  from  the 
opinion. 

EuJlchtMon^  for  the  defendant. 
J,  8,  Abbotti  for  the  plaintiff. 

By  Court,  Apflbton,  J.  The  present  plaintiff^  on  November 
27, 1848,  sued  out  a  writ  of  attachment  against  Leonard  Foster^ 
and  placed  the  same  in  the  hands  of  Andrew  Hall,  a  depaly  of 
the  defendant,  who  on  the  same  day  returned  that  he  had 
attached  "  all  the  goods,  wares,  and  merchandise  owned  bjhim 
(Foster),  in  the  store  now  occupied  by  him  in  Brighton;  also 
attached  the  shovel-handle  blocks  stored  under  the  above  said 
store,  together  with  those  stored  in  said  Taylor's  bam."  No 
schedule  or  appraisal  of  the  goods  then  attached  was  made  till  a 
year  afterwards.  At  the  May  term,  1849,  of  the  district  court, 
the  plaintiffs  recovered  judgment  in  their  suit  against  Foster,  and 
seasonably  placed  the  e^^ecution  issued  thereon  in  the  hands  of 
said  Hall,  who  advertised  and  sold  the  goods  attached  at  publio 
vendue,  conforming  to  the  law  in  advertising  and  making  sale 
thereof,  and  indorsed  his  doings  upon  the  back  of  the  execution 
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in  his  handwriting,  bat  deceased  without  affixing  his  signature 
thereto. 

The  goods  attached  sold  at  less  than  their  appraised  value.^ 
The  plMTiJaffg  claim  that  the  defendant  should  be  held  liable  for 
their  appraised  value,  without  any  deduction. 

It  was  held  in  IngenoU  y.  Sawyer ^  2  Pick.  276,  where  a  depuij 
sheriff  had  sold  on  execution  an  equity  of  redemption  and  given 
a  deed  to  the  purchaser,  and  died  before  the  return-day  without 
having  entered  his  doings  thexeou,  that  the  sheriff  might  law- 
fully make  a  return  of  his  deputy's  doings,  and  that  the  pur^ 
ehaser  of  the  equity  had  a  valid  title,  notwithstanding  the  return 
was  made  after  the  return-day.  It  would  seem,  in  accordance 
with  the  case  to  which  reference  has  been  had,  that  the  defend- 
ant might  have  completed  the  return  of  his  depuiy,  and  that,  if 
done,  it  would  have  been  valid. 

For  some  reason,  the  defendant  declined  acting  in  this  matter, 
and  the  inquiiy  now  arises  whether  he  may  show  by  parol  the 
proceeds  and  expenses  of  the  sale  made  by  his  deceased  deputy; 
apd  if  shown,  whether^  in  case  there  was  not  want  of  good  faith 
in  his  proceedings,  the  plaintiffs  would  not  be  limited  by  the 
amount  thus  proved. 

The  value  and  proper  disposition  of  the  property  attached,  as 
well  as  the  loss  or  injury  suffered  by  any  partial  non-compliance 
with  the  law,  are  all  matters  in  dispute,  and  as  to  which  evi- 
dence may  properly  be  received  on  either  side.  As  the  deputy 
ftdled  to  sign  his  return,  the  evidence  cannot  be  regarded  as 
oontradicting  it,  for  there  was  none  completed. 

It  seems  that  the  deputy  purchased  a  portion  of  the  goods 
sold  at  auction.  Such  a  purchase  is  undoubtedly  a  conversion 
for  which  trover  will  lie,  though  the  amount  paid  therefor, 
if  allowed  on  the  execution,  may  be  shown  in  reduction  of 
damages:  Perkin$  v.  Thompson,  3  N.  H.  141.  But  if  the  sale 
was  for  a  fair  price,  and  the  proceeds  are  allowed  the  creditor, 
he  has  no  just  cause  of  complaint. 

It  appears  that  some  articles  were  sold  at  private  sale,  and 
before  judgment  was  rendered.  If  this  had  not  been  done,  they 
would  have  become  valueless.  For  all  such  sales  the  defendant 
is  ready  to  account.  They  were  sold  at  fair  prices,  and  no  rea- 
son is  perceived  why  the  defendant  should  account  for  more 
than  he  has  received.  By  making  the  sale,  the  plaintiffs  receive 
the  full  value  of  what,  by  lapse  of  time,  would  otherwise  have 
become  a  total  loss;  and  instead  of  receiving  an  injury,  have 
been  benefited  by  the  very  sales  of  which  they  now  complain. 
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Prom  the  whole  evidence,  it  satisfactorily  appears  that  the 
goods  attached  were  mostly  sold  in  accordance  with  the  proTis- 
ioQs  of  law,  and  at  a  fair  price,  and  for  the  benefit  of  all  con- 
cerned. In  those  instances  when  they  were  not  so  sold,  the 
defendant  is  ready  to  account  for  their  value. 

The  defendant  should  be  held  liable  for  the  sales  of  the  goods 
as  proved  to  have  been  made.  From  this  sum  should  be  de- 
ducted the  expenses  of  keeping  and  selling  the  same,  and  judg- 
ment  should  be  rendered  for  this  sum,  and  interest  thereon  from 
the  date  of  the  sale, 

Defendant  defaulted  for  four  hundred  and  thirty-three  dollazB 
and  forty-eight  cents  and  interest. 

TsMiTKT,  0.  J.,  and  Eige,  CuTTiNQ,and  MiiT,  JJ.,  concurred. 

Afplbton,  J.  As  the  attachment  in  the  action  of  Howe  v.  FMer 
was  subject  to  that  in  Lovetl  v.  Foster ^  and  as  the  goods  attached 
did  not  sell  for  enough,  after  deducting  the  necessary  expenses, 
to  satisfy  the  first  attachment,  the  plaintiff  can  only  recover 
nominal  damages. 

As  the  defendant,  at  a  preceding  term,  with  a  full  knowledge 
of  all  the  facts,  voluntarily  submitted  to  a  default,  no  sufficient 
reason  is  perceived  for  disturbing  the  present  posture  of  the 
case. 

Default  to  stand. 

Judgment  for  one  cent  damages. 

Tenmev,  C.  J.,  and  Rice,  CumNa,  and  MiiT,  JJ.,  conouried. 


OFncx&'s  Liability  fob  Failubb  to  RETcrjiy  Exjroutioii:  8ee/«Aamv. 
Eggleston,  19  Am.  Deo.  714;  Sloan  v.  Caae,  25  Id.  669;  L^/Un  v.  WUkurd,  20 
Id.  659;  Fowler  v.  Lee,  32  Id.  172;  FUtdier  v.  Bradley^  36  Id.  324;  Ccmmm' 
weaWi  V.  Magee^  49  Id.  509;  Chtue  v.  Plymouth,  50  Id.  52;  JBvom  t.  Oofh 
emor,  64  Id.  172. 

PuucHAss  BT  Sheriff  or  Deputy  at  his  Own  Salb:  See  Worieuid  v. 
Kimberlin,  44  Am.  Dec.  785;  Woodbttry  v.  Parker,  47  Id.  696;  Harri$om  v. 
McHenry,  52  Id.  435,  and  notes. 


Moses  v.  Boas. 

[41  MAixnc  860.1 

AonoN  AOAiKST  Tbmamt  in  Common  Rbcbivino  Mobb  than  his  Shabb 
of  Rbnts  and  profits  of  the  common  property  conld  not  be  maintained 
at  common  law,  but  nndcr  the  modern  authorities  in  this  oonntry  such 
an  action  may  be  maintained  where  the  defendant  has  actually  received 
■K>re  than  his  share  of  the  entire  profits  after  deducting  all  reasonable 
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duurgesy  and  the  balance  ia  dne  to  the  plaintifi^  and  not  to  the  othar  o#- 

tenanta,  but  not  otherwiae. 
TXHAVT  IN  Common  cannot  Maintain  AonoN  against  Oo-tinant,  Us- 

DTO  the  oommon  property,  for  hia  ahare  of  the  vnlae  of  the  iiae»  evan 

under  the  modem  American  anthoritiea. 
AonoN  VNDXB  Mains  Statutx  against  Co-tenant  Rbobiyino  Whou 

Bints  and  profita  of  the  property,  or  more  than  hia  ahaxe,  ia  not  main- 

tninable  nnleaa  the  declaration  allegea  that  the  property  haa  actoally 

yielded  rents  and  profita,  and  that  the  defendant  haa  taken  the  same 

withont  the  plaintiff's  conaent. 

AsscxFiT  to  recover  the  plaintiff's  share  of  the  use  or  rent  of 
a  certain  printing-press,  of  which  the  parties  were  tenants  in 
common,  together  with  certain  other  persons,  the  plaintifis  own- 
ing two  ninths,  the  defendant  fire  ninths,  and  the  other  parties 
the  residue.  It  appeared  that  the  defendant  had  been  in  the 
use  of  the  property  for  more  than  six  years,  and  that  before  the 
action  was  brought  the  plaintiffs  had  demanded  pay  for  said 
use.  The  case  was  submitted  to  the  court  upon  these  facts  to 
award  a  nonsuit  or  default,  as  they  might  adjudge. 

Branson  and  Sewatl,  tat  the  plaintiffs. 

John  8.  Baker,  for  the  defendant. 

By  Court,  Appleton,  J.  At  common  hiw  this  action  could 
not  be  maintained.  "  If  two  be  possessed  of  chattels  personalis 
in  common  by  divers  titles,  as  of  a  horse,  an  oxe,  or  cowe,  etc., 
ai  d  if  the  one  take  the  whole  to  himself,  out  of  the  possession 
of  the  other,  the  other  hath  no  other  remedie  but  to  take  this 
from  him  who  hath  done  to  him  the  wrong  to  occupie  in  common, 
etc. ,  when  he  can  see  his  time  {quant  il  poet  voir  son  temps,  etc. ) : " 
Co.  lit.,  sec.  822.  An  action  for  money  had  and  received  will 
not  lie  by  one  tenant  in  common  against  his  co-tenant  who  haa 
received  more  than  his  own  share  of  the  profits:  Thomas  v. 
Tliomas^  5  Exch.  29.  The  tendency  of  decisions  in  this  coun- 
try has  been  to  do  away  with  the  technical  difficulties  which 
impeded  the  recovery  of  one  tenant  against  another.  "  In  New 
York  it  has  been  frequently  held,"  says  Nelson,  C.  J.,  in  Coch- 
ran  v.  Canington,  25  Wend.  410,  "  that  on  the  sale  of  a  chattel 
by  a  joint  owner,  and  receipt  of  the  money,  the  co-tenant  may 
recover  his  moiety  in  the  action  for  money  had  and  received." 
The  same  principle  applies  when  the  common  property  has  been 
leased  and  the  rent  has  been  paid:  Brigham  v.  Eveleth,  9  Mass. 
538.  But  to  authorize  a  recovery,  the  funds  must  have  been 
received  and  in  the  hands  of  the  co-tenant  against  whom  the 
suit  is  brought.    In  order  to  support  such  an  action,  it  must 


252  Mitchell  v.  Boceland.  [liaine^ 

appear,  not  merely  that  the  defendant  lias  received  more  than 
his  share  of  the  entire  profits  of  the  property  or  estate  held  in 
common,  after  deducting  all  reasonable  charges,  but  that  the 
balance  is  due  to  the  plaintiff,  and  not  to  the  other  co-tenants: 
Shepard  y.  Rkhards,  2  Ghray,  421. 

The  plaintiffs,  failing  to  make  out  a  case  which  will  authorise 
them  to  recover  according  to  the  rules  of  the  common  law, 
claim  that  this  action  may  be  maintained  under  the  act,  chapter 
61,  approved  August  8, 1848,  '*  giving  further  remedies  to  ten- 
ants in  common."  By  section  1  it  is  provided  that  one  oo- 
tonant  may  maintain  an  action  of  special  assumpM  to  recover 
his  share,  "whenever  any  joint  tenant  or  tenant  in  common 
shall  take  and  receive  the  whole  of  the  rents,  profits,  or  income 
of  the  joint  estate,  or  more  than  his  share  of  the  same,  without 
the  consent  of  his  co-tenant,"  etc.  The  declaration  contains  no 
allegation  that  the  defendant  has  taken  the  common  property 
"without  the  consent  of  his  co-tenant."  Indeed,  if  such  fact 
has  been  alleged,  it  is  wholly  unsustained  by  the  fiicts  as  agreed 
ui>on  by  the  parties.  The  case  is  eqiSdly  destitute  of  any  proof 
that  the  joint  estate  has  yielded  any  "  rents,  profits,  or  income," 
without  which  there  is  nothing  of  which  the  plaintiff  has  been 
deprived,  or  in  which  he  is  entitled  to  share. 

According  to  the  agreement  of  the  parties,  a  nonsuit  most  be 
entered. 

Plaintiff  nonsuit 

Bice,  Cxnrrma,  and  Mat,  JJ.,  concurred. 

Right  or  AonoK  or  Tbnakt  in  CoifMON  AOAnrar  Oo-norABT  Baonvoni 
More  than  his  Shabb  of  Rants  and  Paonrs:  See  Shqfkaird  v.  Xkkaarth^  61 
Am.  Deo.  473,  and  cases  collected  in  the  note  thereto. 


MlTOHELL  V.   RoOEIiAND. 

[UlCAan,a63.J 
MUHIdPAL  COBPOBATIOK  IS  NOT  LlABLB  FOR  OFPICXBii'  UKLAWTOIt  Of  OIISB* 

thorixed  acta,  as  a  general  rule. 

QUABANTINB  STATUTE  AfPUBS  TO  VlSSSLS  HAVING  OtHSB  CONTAOIOITS  DiS- 

BASBS  on  board  as  well  as  to  those  afflicted  with  the  plague,  although 
formerly  only  the  latter  class  of  vessels  were  subject  to  quarantine. 

HXALTH-OFnCKBS  CANNOT  TaKK   POSSESSION  AND  CONTROL  OF   VbSBELS    ill 

quarantine,  to  the  exclusion  of  the  owners  or  their  agents. 
CfTT  IS  NOT  Liable  for  Injubies  to  Qqarantinxd  Vessel  bt  NsGUoxNoa 

OF  Health-officebs,  or  their  agent  or  servant,  where  they  have  unlaw* 

fully  taken  possession  of  the  vessel. 
Dbolakations  of  Alderman  are  not  Evidence  against  Citt  or  against  it» 

board  of  health,  when  he  was  not  acting  in  behalf  of  either. 
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Cm  to  xeoorer  daznageB  for  an  injoxy  by  fixe  to  tbe  plaintifl*! 
▼esael  by  the  negligence  of  the  defendants'  healtti-officerB.  The 
conrty  uxx>n  the  trial,  declined  to  give  certain  inatmctionB  aaked 
by  the  plaintiff,  and  gave  certain  other  inBtractions,  which  ap* 
pear  in  the  opinion,  to  which  the  defendants  excepted.  Yerdiet 
for  the  plaintiff.    The  facts  are snfficientiy  stated  in  theopinion. 

A.  P.  Chndd  and  J.  O.  BobtMon^  for  the  plaintiff. 
Thacher,  for  the  defendants. 

By  Court,  Tkhihet,  C.  J.    It  is  not  in  oontroTersy  that  the 
Caroline,  owned  by  the  plaintiff,  came  into  the  port  of  Rockland 
at  the  time  alleged  in  the  writ,  having  on  board  a  man  sick  with 
the  small-pox,  a  malignant  disease,  of  which  he  died  a  few  days 
afterwards;  that  sabeeqnently  to  the  death  and  the  remoYal  of 
the  body  from  the  vessel,  the  person  who  had  some  agency  on 
board,  connected  with  the  sickness  of  the  person  deceased,  under 
the  health-officers  of  the  djy,  kindled  a  fire  in  a  kettle,  which  he 
placed  on  a  flat  stone  lying  upon  the  cabin  floor,  and  caused  to 
be  burned  in  the  kettle  brimstone,  pieces  of  leather,  and  old 
rope,  for  the  purpose  of  fumigating  the  vessel  and  preventing 
the  spread  of  the  disease;  that  very  soon  after  the  fire  in  the 
kettle  was  kindled  the  vessel  was  found  to  be  on  fire  and  ma- 
terial  injury  was  done  thereto.    From  what  source  the  fire  com- 
municated with  the  vessel  was  a  question  for  the  jury. 

The  jury  were  instructed  that  if  the  health-officers  of  the  city 
of  Boddand,  as  such,  took  possession  and  control  of  the  ves- 
sel, and  having  such  possession,  a  fire,  by  which  the  vessel  was 
injured,  vras  occasioned  by  the  want  of  ordinary  care  of  such 
officers  of  the  city  or  their  servants,  the  city  would  be  liable  for 
losses  thereby  occasioned.  And  it  was  found  by  tbe  jury,  in 
addition  to  the  geneal  verdict  for  the  plaintiff,  that  tbe  officers 
of  the  city  of  Bockland  did  take  the  exclusive  control  and  pos- 
session of  the  Caroline,  and  that  the  injuiy  to  the  vessel  was  oc- 
casioned by  tbe  neglect  of  the  officers  of  the  city  or  their  servants. 

It  does  not  appear  that  any  evidence  was  introduced  tending 
to  show  that  the  city,  as  such,  authorized  the  acts  complained  of 
by  the  plaintiff,  or  that  they  were  done  in  pursuance  of  any  gen- 
eral authority  from  the  city  to  act  therefor;  or  that  the  acts  were 
expressly  ratified  by  the  corporation.  But  it  is  insisted  in  argu- 
ment that  the  allovnince  and  payment  of  the  bill  of  the  person 
who  kindled  the  fire  in  the  kettle,  and  who  had  had  the  charge 
of  the  sick  man  on  board  the  vessel,  which  was  in  testimony, 
WM  a  subsequent  ratification  of  the  acts  of  the  health-officers. 
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But  the  statute  is  invoked  as  authority  to  the  health-olB* 
oers  for  their  acts,  which  it  is  insisted  by  tiie  pbuntiff 's  counsel 
renders  the  city  responsible. 

It  is  a  general  rule  that  the  corporation  is  not  responsible  for 
acts  of  its  ofSoers  which  are  unauthorized  or  unlawful:  Thayer 
▼.  Bostcm,  19  Pick.  511  [81  Am.  Deo.  157]. 

The  statute  relied  upon  by  the  plaintiff  provides  that  when« 
ever  the  selectmen  of  any  seaport  town  within  this  state  shall 
be  of  the  opinion  that  the  safety  of  the  inhabitants  thereof  re- 
quires that  any  vessel  which  shall  arrive  there  from  any  port  or 
place  should  perform  quarantine,  they  may  cause  such  vessel  to 
do  so^  at  such  place  and  under  such  regulations  as  they  may 
judge  expedient.  And  any  owner,  master,  supercargo,  officer, 
seaman,  passenger^  consignee,  or  other  person,  who  shall  neg- 
lect or  refuse  to  obey  the  orders  or  regulations  of  the  selectmen 
respecting  said  quarantine,  shall  incur  a  penalty  in  money,  or 
suffer  imprisonment,  or  both.  And  a  health  committee  or  a 
health-officer,  legally  chosen,  may  perform  all  the  duties  and 
exercise  all  the  authority  which  selectmen  may  perform  or  exer- 
cise in  requiring  vessels  to  perform  quarantine,  under  the  pro- 
visions of  the  statute  referred  to:  B.  S.,  c.  21,  sees.  20-22. 

The  general  definition  of  the  word  "quarantine,"  in  law,  is  the 
term  of  forty  days,  during  which  persons  coming  from  foreign 
ports  with  the  plague  are  not  permitted  to  land  or  come  on 
shore:  5  Jao.  Law  Diet.  862.  The  word  has  been  enlarged  and 
.modified  in  its  signification  by  statutes.  The  restriction  against 
the  coming  on  shore  of  persons  on  board  of  vessels  arriving  in  port 
is  applied  to  vessels  having  on  board  other  contagious  sickness 
than  that  of  the  plague.  But  no  authority  has  been  found 
which  allows  health-officers,  by  virtue  of  their  power,  to  cause 
quarantine  to  be  performed  ex  vi  lemxini,  to  take  the  vessel  in 
which  such  contagious  disease  is  found,  into  their  own  posses- 
sion and  control,  to  the  exclusion  of  the  owner  or  those  whom  he 
has  put  in  charge. 

The  language  of  the  statute  requires  that  the  vessel  shall  per- 
form quarantine  in  the  cases  prescribed,  and  all  having  conneo- 
tion  with  the  vessel,  as  owner,  master,  etc.,  are  required  to 
comply  with  the  regulations  of  the  selectmen  or  health-officers. 
This  clearly  implies,  at  least,  that  the  owner,  and  those  having 
possession  and  control  of  a  vessel  under  him,  shall  not  be  di« 
vested  of  this  control  and  possession  by  those  municipal,  officers. 
The  statute  relied  upon  by  the  plaintiff  having  given  no  such 
authority  to  the  health-officers  of  the  city  of  Bockland  (even  if 
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ttiey  had  taken  the  Btepe  required  by  the  statute  to  cause  the 
▼efisel  to  perform  quarantine)  to  take  the  exdusiTe  control  and 
posseesion  of  the  Caroline,  the  city  cannot  by  the  statute  alone 
be  held  responsible  for  their  acts. 

The  testimony  relied  upon  by  the  plaintiff  to  prove  a  ratifica- 
tion by  the  city  of  the  acts  of  the  heallih-officerB,  which  were 
not  authorized  by  the  statute,  does  not  appear  from  the  case  to 
have  been  passed  upon  by  the  jury.  It  was  a  question  for  their 
exclusiye  determination.  The  right  of  the  plaintiff  to  recover 
was  made  to  depend,  by  the  instructions  to  the  jury,  upon  the 
facts  that  the  health-officers  of  the  city  took  possession  and 
control  of  the  plaintiff's  vessel;  and  while  in  such  possession, 
a  fire  caused  an  injuiy  thereto  through  the  want  of  ordinary 
and  common  care  of  those  officers  or  their  servants.  These 
instmctionB,  unqualified  as  they  were,  are  regarded  as  erroneous. 

The  conversation  between  the  witness  Mansfield  and  Alder- 
man Wiggin,  while  the  vessel  had  on  board  the  man  sick  with 
the  small-pox,  being  received  against  the  objection  of  the  de- 
fendants, we  think  was  also  erroneous.  Wiggin  was  not  one  of  the 
board  of  health  of  the  city  of  Bockland.  He  was  an  alderman 
only.  He  did  not  represent  the  board  of  health  or  the  city 
government,  and  the  corporation  could  not  be  legally  affected 
by  his  declarations  or  acts  when  he  was  not  acting  in  behalf  of 
either. 

Exceptions  sustained. 

Yerdict  set  aside,  and  new  trial  granted. 

Hathaway,  Appleton,  Cuttino,  and  Mat,  JJ.,  conouxred. 


MUHIOIPAL  COBFOEATION,  LlABILITT  OF  FOR  MlSFlASAHOB,  MAIiTBASAKOBt 

AHD  NoK-rKA8ANCB  OF  Officebh:  See  ]VaUace  v.  MuKoHne^  61  Am.  Dea 
131;  LoiHmaTdy,  Monroe^  62  Id.  120,  and  cases  ooUeoted  in  the  notes  thereto. 
The  principal  case  is  cited  as  an  authority  upon  this  subject  in  Johnson  v. 
IntUaiu^^oUM,  16  Ind.  228;  DetroUy.  Blackaby,  21  Mich.  113. 


Small  v.  Thioeet. 

[41  UaIXX,  607.] 

GoxPiiBiiro  Account  with  Book  of  Bmtbus  in  Abbbtci  of 
Okb  Party,  the  other  being  present,  after  the  hearing  before  them  has 
been  dosed,  does  not  constitute  an  ex  parte  hearing,  where  such  compari- 
son is  not  charged  to  have  been  fraudulently  made,  but  was  in  fact  made 
solely  to  prevent  mistake,  and  the  award  is  not  thereby 
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Arbitratobs  ExAimmra  WimBsan  in  Absinci  of  Pabtt  will 

him  in  abandoning  the  reference  and  demanding  a  rescinon;  bnt  if  hm 
oontinues  to  take  part  in  the  proceeding  after  the  fact  comes  to  hia  knowl- 
edge, it  is  a  waiver  of  the  irregularity. 

Debt  on  an  award.  Plea,  the  general  issue,  with  a  brief 
statement  of  certain  special  defenses;  among  others,  that  the 
award  was  made  ex  parte,  which  was  the  only  point  relied  on. 
The  case  sufficiently  appears  from  the  opinion.  Default,  which 
was  to  be  taken  off  if  the  court  should  be  of  opinion  that  the 
action  could  not  be  maintained. 

Sanborn  and  Eawson,  for  the  defendant. 

t/.  A.  Peters,  for  the  plaintiff. 

By  Court,  Appleton,  J.  After  the  parties  had  introduced  such 
proof  as  they  severally  relied  upon,  and  had  each  presented 
their  views  as  to  the  effect  of  the  same,  the  referees  adjourned 
for  a  final  decision.  Before  the  award  was  n^ade  it  was  deemed 
desirable  by  the  referees  to  verify  an  account,  which  had  been 
sworn  by  a  witness  to  be  correct,  by  comparing  the  same  with 
the  original  books  of  account  from  which  it  had  been  copied. 
A  comparison  was  made,  and  the  copy  was  found  correct.  The 
party  in  whose  favor  the  award  was  made  accompanied  one  oi 
the  referees  who  made  this  examination,  and  aided  in  ma^lnng 
the  compariBon.  This  was  done  for  the  purpose  of  preventing 
any  possible  mistake.  It  is  not  alleged  that  the  comparison 
was  fraudulently  or  erroneously  made.  This  cannot  be  regarded 
in  any  meaning  of  the  phrase  as  an  ex  parte  hearing.  No  mis- 
conduct, partiality,  or  fraud  on  the  part  or  the  referees  is  shown 
to  exist. 

It  was  held  in  the  house  of  lords,  in  Drew  v.  Drew,  83  Eng. 
L.  &  Eq.  9,  that  where  an  arbitrator  examines  witnesses  behind 
the  back  of  one  of  the  parties,  such  party  is  justified  in  at  once 
abandoning  the  reference,  and  applying  to  a  judge  to  rescind 
the  submission;  but  if  he  continue  after  the  fact  come  to  his 
knowledge  to  attend  the  subsequent  proceedings,  this  will  be  a 
waiver  of  the  ii-regularity,  and  he  cannot  afterwards  set  aside 
the  award  on  that  ground.  But  in  the  present  case  no  witnesses 
were  examined  and  no  evidence  was  beard.  The  comparison  insti- 
tuted was  a  measure  of  extraordinary  precaution  on  the  part  of 
the  referees,  and  for  the  benefit  of  the  losing  party.  No  error 
having  been  discovered,  the  award  was  based  upon  the  evidence 
introduced  at  the  trial,  and  was  entirely  imaffected  by  the  sub- 
sequent proceeding  to  which  the  defendant  objects. 
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No  xeason  is  perceived  for  taking  off  the  defiralt  wbidi  luM 
been  entered. 
Default  to  stand. 

Tenket,  C.  J.,  and  Haxhawat,  Mat,  and  Qoapoow,  JJ.,  oon« 
onrred.  

ABBITRATORa  PbOOEVDIIVO  Ez  PARTI,  WTTHOUT  NOTICl  TO  OB  IV  AsUircni 

of  party,  effect  of:  See  Elmtndorf  ▼.  Hcarri$,  36  Am.  Dec.  687;  Emtry  ▼• 
Ow^itfif,  48  Id.  680,  and  the  notes  thereto 


Penobscot  R  R  Go.  v.  Webol 

BnaxHO  ov  Nonci  ov  OpsKiif o  of  Books  ov  Subscriptioii  to  8took  hy  a 
majority  only  of  the  persona  appointed  by  the  charter  to  ■aperintend  the 
organization  of  the  corporation,  where  the  charter  provides  simply  that 
the  books  shall  be  opened  nnder  the  directions  of  the  persons  named,  is 
sufficient,  and  affords  no  defense  to  an  action  on  subscription. 

OonrmAcr  of  Sdbsoriptiom  to  Corporatb  Stock  is  Oomplbtbm  soon  as  ths 
corporation  is  organized,  and  has  proceeded  regnlarly  to  ascertain  who  an 
its  corporators. 

BlOO&D  OF  COBFORATION  SHOWING  EkQUISITB  KuMBXB  OF  ShABJU  SUB- 
SCRIBED to  authorize  its  organization,  together  with  the  names  of  the 
sobecribers,  eta,  to  have  been  daly  ascertained  and  reported  by  a  com- 
mittee, which  report  was  duly  accepted,  is  sufficient  evidence  of  due  or- 
ganlzation,  in  an  action  upon  a  subscription  to  stock,  thers  being  no  proof 
to  the  contrary. 

RlQUIRBMBNT  OF  ChABTKB  THAT  CeBIAIN  PKB  CbNT  OF  CoST  SHALL  BB  SUB- 
SCRIBED before  a  railway  company  shall  commence  the  construction  of 
any  section  of  its  road  does  not  affect  the  organization  of  the  company, 
and  non-compliance  therewith  will  not  defeat  an  action  to  recover  stock 
assessments  against  a  subscriber. 

Stock  Assbsbmbnt  is  kot  ImrALiDATSD  bt  Absbvob  or  lLT.BOAf.rrT  of  Debts 
of  the  corporation,  where  the  assessment  was  made  for  a  lawful  purpose. 

Atook  Subscription  is  not  Inyalcdated  bt  Irbbsponsibiutt  of  Otheb 
Subscribers  for  shares  necessary  to  be  subscribed  before  the  organizatioD 
of  the  corporation,  if  such  other  subscriptions  were  made  and  accepted 
by  the  company  in  good  faith,  the  subscribers  being  apparently  responsi- 
ble, and  evidence  of  their  irresponsibility  is  no  defense  to  an  action  on  a 
■abscription  of  another  shareholder. 

taOLABAnoIfS  OF  SUBSCRIBER  TO  CoRFORATB  STOCS,  ShOWINO  HIS  SUBSOBIP- 

noB  Fraudulent  and  not  accepted  in  good  faith*  made  long  after  ths 
oiganisatioQ  of  the  corporation,  are  not  admissible  to  show  that  the  cor- 
poration was  not  duly  organized,  in  an  action  on  another  stock  subsori|^ 
tion. 
IteusAL  ov  Instbuotiov  on  Fact,  of  Wbior  Ko  Buvfioibbt  Kvnmmm  ts 
warrant  a  finding  by  the  jury  has  been  ialrodasod*  is  not 
Am.  Dbo.  YoIn  LZn— 17 
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BviDmai  or  Giboitmstaxcsi  or  Stock  Subscbibeb'i  Attknbakcb  at  Mekt* 
INO  of  direotoiB,  at  which  certain  aasessmentB  were  made,  and  of  his  sign- 
ing the  call  therefor,  is  immaterial,  in  an  action  to  reooTer  assessments, 
such  meeting  having  taken  place  long  after  the  organization  of  the  cor- 
poration»  and  after  its  right  to  make  assessments  had  been  perfected. 

AssuifTfliT  to  recover  asBessments  on  certain  shares  of  stock 
held  by  the  defendant  in  the  plaintiff  corporation.  The  facts 
appear  from  the  opinion. 

KerU,  for  the  defendant. 

WilBon,  and  Bowe  and  Bartlett,  for  fhe  plaintiffs. 

By  Court,  Mat,  J.  1.  The  first  objection  urged  in  defense  of 
this  action  is  that  the  notice  that  books  of  subscription  to  the 
capital  stock  would  be  opened  at  different  places  was  signed  by 
only  twelve  persons,  being  not  all,  but  a  majority,  of  the  persons 
named  in  the  first  section  of  the  plaintiffs'  charter.  The  third 
section  of  the  charter  provides  that  such  books  shall  be  opened 
under  the  direction  of  the  persons  named  in  section  1,  and  that 
public  notice  shall  be  given  thereof,  in  some  newspaper  printed 
in  Bangor  and  Boston.  It  is  not  denied  that  the  proper  notice 
was  given  if  the  signatures  thereto  were  sufficient.  There  ia 
nothing  in  the  charter  requiring  such  notice  to  be  signed  by  all 
the  persons  named  therein.  The  fact  that  the  corporators  acted 
apon  it,  and  the  defendant  among  them,  so  as  to  organize  the 
corporation,  sufficiently  shows  that  it  was  given  under  their 
direction.  The  provision  in  the  charter,  section  8,  that  if 
the  subscription  shall  exceed  four  thousand  shares,  the  same 
shall  be  distributed  among  all  the  subscribers  according  to  such 
regulations  as  the  persons  having  charge  of  the  opening  of  the 
subscription-books  shall  prescribe  before  the  opening  of  said 
subscription-books,"  would  seem  to  indicate  that  the  corpora- 
tors had  authority  in  this  matter  of  subscription  to  act  through 
committees  to  whom  their  power  might  properly  be  delegated; 
The  doings  of  the  corporators,  therefore,  in  fixing  the  time  and 
the  terms  of  the  subscription,  and  the  notice  of  the  appointment 
of  a  committee  for  that  purpose,  of  whom  the  defendant  was  an 
acting  member,  are  without  legal  objection. 

2.  It  is  next  objected  that  the  one  thousand  shares  required 
to  be  subscribed  for  the  third  section  of  the  charter,  as  amended 
by  the  act  of  1850,  sec.  1,  before  any  organization  could  take 
place,  were  not  legally  proved  to  have  been  so  subscribed  for; 
and  that  for  that  reason  the  organization  relied  upon  by  the 
plaintiffs,  and  the  subsequent  assessments  upon  the  shaieSt 
were  unauthorized  and  void. 
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It  appears  from  the  records  of  the  corporation  that  at  a  meet- 
ing of  the  eabscribers  to  the  stock,  held  May  8, 1851,  for  the 
purpose  of  organizing  said  company,  a  committee  was  chosen  to 
ascertain  and  report  whether  a  sufficient  number  of  shares  had 
been  subscribed  to  authorize  an  organization,  which  committee 
reported  that  one  thousand  two  hundred  and  ten  shares  had 
been  subscribed  in  said  capital  stock,  being  more  than  one 
thousand  shares,  the  number  required  by  the  charter;  and  at 
the  same  time  said  committee  also  reported  a  list  of  the  subscrib- 
ers, their  several  places  of  residence,  and  the  number  of  shares 
subscribed  by  each;  which  report  was  duly  accepted,  and  the 
corporation  was  thereupon  organized;  a  code  of  by-laws  was 
adopted,  and  a  board  of  directors  chosen,  of  whom  the  defend- 
ant was  one;  in  which  office  he  acted,  having  been  subsequently 
appointed  upon  a  committee  of  the  directors  to  negotiate  a  con- 
tract for  the  construction  of  the  road. 

In  the  case  of  Penobscot  B.  E.  Co.  v.  Dummer,  40  Me.  172 
[63  Am.  Dec.  654],  the  court  say  that "  when  the  corporation 
was  organized  the  shares  subscribed  for  were  recognized  as 
shares  of  its  stock,  and  the  subscribers  thereof  as  corporators. 
This  was  sufficient  to  complete  the  contract."  The  contract  in 
that  case  vras  that  of  subscription,  and  precisely  like  that  of 
the  defendant  in  this  case.  In  the  present  case,  the  presiding 
judge  at  the  trial  ruled  that  the  fact  that  one  thousand  shares 
had  been  been  subscribed,  as  required  by  the  charter  and  the 
terms  of  subscription,  was  sufficiently  established  by  the  evi- 
dence. In  the  case  of  Penobscot  B.  R.  Co.  v.  Dummer,  just 
cited,  the  court  further  say  that  "  when  a  corporation  has  pro- 
ceeded regularly  to  ascertain  its  corporators,  and  the  owners  of 
shares  in  its  capital  stock,  and  has  entered  them  in  its  records, 
all  parties  become  thereby  prima  facie  entitled  to  the  rights 
thus  secured  to  them.  The  records  are  competent  and  sufficient 
evidence  of  them,  unless  proof  be  introduced  to  destroy  their 
effect."  It  is  not  denied  but  that  it  appears  from  the  records 
of  the  corporation  in  this  case  that  all  this  had  been  done;  and 
as  no  contrary  proof  at  this  stage  of  the  case  had  been  offered, 
the  ruling  of  the  judge  upon  this  point  is  found  to  be  correct 

8.  It  is  next  urged  that  this  action  cannot  be  maintained  for 
the  assessments,  unless  the  plaintiffs  first  show  a  compliance 
with  the  terms  of  the  third  section  of  the  act  of  August  20, 
1850,  and  that  seventy-five  per  cent  of  the  estimated  cost  had 
been  subscribed  for  by  responsible  persons,  as  therein  specified. 
By  this  section  it  is  provided  that  the  company  shall  not  engage 
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in  nor  commence  the  conBtruction  of  any  section  or  eections  of 
ihe  railway  until  tiiat  amount  of  the  estimated  cost  of  such  sec- 
tion or  sections  is  so  subscribed.  A  like  provision  is  somewhat 
considered  in  Boston  db  Providence  B,  B.  Co.  t.  Midland  K,  B. 
Co.y  1  Gray,  368.  This  provision  does  not  seem  to  have  any 
connection  with  the  organization  of  the  company,  nor  to  take 
from  them  the  power  of  making  assessments,  as  conferred  by- 
their  charter,  when  deemed  necessaiy,  however  much  it  ought 
to  influence  them  in  deciding  upon  the  question  of  the  expedi- 
ency of  making  such  assessments.  It  is  undoubtedly  true,  as 
is  contended  by  the  able  counsel  in  defense,  that  the  right  to 
assess  money  upon  corporators  depends  upon  the  right  to  use 
it  when  assessed  and  paid;  but  the  right  to  use  it  may,  without 
doubt,  exist,  notwithstanding  there  is  no  actual  indebtedness  on 
the  part  of  the  corporation  existing  at  the  time  when  the  as- 
sessment is  made.  It  may  be,  and  often  is,  expedient  to  make 
assessments  in  view  of  anticipated  liabilities  to  be  subsequentiy 
incurred  in  the  prosecution  of  the  general  purposes  for  which 
the  corporation  was  created;  but  it  may  be  questioned  whether 
it  would  not  generally  be  much  wiser,  and  would  not  better 
promote  the  pecuniary  interests  of  such  corporations,  to  post- 
pone the  making  of  their  contracts  until  a  solvent  treasury 
should  insure  the  prompt  performance  of  them  on  their  part 
Contractors  then  would  have  no  occasion  to  exact  exorbitant 
prices,  because  of  the  uncertainty  of  their  being  promptly  paid, 
if  paid  at  all.  But  whether  expedient  or  not  to  assess  moneys  in 
anticipation  of  liabilities  to  be  subsequentiy  created,  there  can, 
in  our  judgment,  be  no  doubt  of  the  existence  of  the  power  in 
the  plaintiff  corporation  to  make  such  assessments;  and  if  right- 
fully made,  we  know  of  no  authority,  and  none  has  been  cited, 
tending  to  show  that  such  assessments,  even  though  the  monej 
should  be  subsequentiy  misappropriated  by  the  corporation  or 
its  agents,  would  be  void;  nor  can  we  perceive  any  reason  why 
such  assessments,  if  made  to  raise  money  for  the  general  but 
legitimate  purposes  of  the  corporation,  when  the  corporation, 
through  its  directors,  had  made  contracts  for  the  execution  of 
those  piirposes,  should  be  void,  even  though  it  might  subse- 
quentiy turn  out  that  such  contracts  were  invalid  for  want  oi 
authority  in  the  directors  to  make  them.  In  such  a  case,  the 
enterprise  itself  is  lawful,  being  the  very  one  for  which  the  cor- 
poration was  created;  but  the  mode  adopted  for  its  completion 
is  unlawful,  being  unauthorized  by  the  charter.  The  moneyi 
are  assessed  for  the  legitimate  objects  of  the  charter,  bat  thfl 
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oontncta  to  secure  the  accompliflhment  of  those  objects  aie  in- 
▼alid.  Such  contncts  may  be  avoided,  and  the  moneys  raised 
may,  notwithstanding,  be  appropriated  in  conformity  with  the 
eharter  for  the  very  purposes  for  which  the  corporation  was 
created.  It  is  therefore  apparent  that  the  right  to  make  assess- 
ments cannot  be  made  to  depend  npon  any  actual  indebtedness 
existing  at  the  time,  nor  defeated  by  any  apparent  indebtedness 
incurred  under  a  contract  which  was  void.  It  ought,  perhaps, 
rather  to  bo  presumed  that  the  corporation  will  effect  the  pur- 
poses of  its  chapter  in  some  legal  way,  and  that  the  moneys 
assessed  will  be  invested  for  that  purpose.  The  corporation, 
therefore,  are  not  bound  to  show  a  compliance  with  section  8  of 
the  statute  of  1860,  before  this  suit  for  the  recovery  of  aoeooo 
ments  can  be  maintained. 

It  is  said  by  the  counsel  for  the  defendant  that  this  section 
imposing  a  limitation  upon  the  powers  of  the  corporation  was 
inserted  in  the  act  of  1860  for  the  purpose  of  protecting  the 
subscribers  to  the  stock  from  unwise  appropriations  of  their 
money.  It  may  be  so;  but  if  so,  the  subscribers,  when  they 
find  the  corporation  of  which  they  are  members,  or  its  agents, 
misappropriating  their  money,  must  find  a  remedy  in  some 
other  mode  than  that  which  is  sought  aad  relied  upon  in  this 
ease.     No  error  is  found  in  the  ruling  upon  this  point. 

4.  The  defendant,  assuming  the  burden  of  proof,  next  offered 
to  prove  that  the  requirements  of  isaid  section  8  in  the  act  of 
1860  had  not  been  complied  with,  which  testimony  was  ex- 
cluded. The  fact,  for  the  reasons  before  stated,  being  imma- 
terial, such  evidence  was  rightly  rejected. 

6.  Proof  was  next  offered  by  the  defendant  that  of  the  one 
thousand  two  hundred  and  ten  shares  subscribed  for,  and  re- 
corded in  the  books  of  the  corporation,  as  before  stated,  at  least 
five  hundred  shares  were  subscribed  for  by  persons  not  actually 
pecuniarily  responsible  therefor,  and  who  were  not  reputed  to 
be  responsible  for  the  amount  for  which  they  subscribed.  Tes- 
timony for  this  purpose  was  excluded,  subject,  however,  to  the 
qualification  that  the  defendant  might  offer  any  evidence  tend- 
ing to  show  that  these  subscriptions  were  not  made  in  good 
faith;  and  upon  this  point  the  defendant  put  in  such  testimony 
as  he  chose.  Prior  to  the  organization  of  the  corporation,  the 
defendant,  by  his  subscription,  agreed  to  become  the  holder  of 
twenty-five  shares  of  the  capital  stock,  upon  the  condition  that 
not  less  than  the  least  sum  required  by  the  charter  should  be 
subscribed;  and  it  cannot  be  doubted  that  before  he  can  be  held 
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to  such  snbBcriptioii  it  must  appear  that  such  condition  has  been 
performed.  It  is  said,  however ,  by  the  coort,  in  the  case  of  Penob* 
§coi  B.  B,  Co.  T.  Dummer,  40  Me.  172  [63  Am.  Deo.  654],  that  **  if 
the  company  obtains  subscriptions  to  the  amount  req^uired^in  good 
faith,  from  persons  apparently  able  to  pay  or  to  procure  others  to 
pay  for  the  shares,  it  could  not  have  been  the  intention  to  render 
its  proceedings  illegal  and  void  if  those  subscriptions  should 
finally  prove  to  be  of  little  Talue."  The  charter  must  receive  a 
reasonable  construction  if  its  language  will  allow  it,  and  there 
can  be  no  doubt  that  it  requires  good  faith  of  the  corporation 
in  the  exercise  of  its  rights  and  the  performance  of  its  duties. 

If  the  corporation  should,  for  the  purpose  of  making  up  the 
amount  of  stock  required  before  an  organization,  accept  a  list 
of  subscribers  as  shareholders  which  was  composed  in  part  of 
idiots  and  town  paupers,  as  suggested  by  the  counsel  in  defense, 
such  a  subscription  would  not  be  a  compliance  with  the  provis- 
ions of  the  charter;  but  if,  on  the  other  hand,  the  list  appeared 
to  the  company  to  consist  of  names  which  might  be  relied  on 
for  the  fulfillment  of  the  subscription,  they  would  be  justified 
in  proceeding  to  organize,  and  their  proceedings  would  be  valid, 
even  though  it  might  subsequently  be  made  to  appear  that  some 
of  the  subscribers  at  the  time  were  not  of  sufficient  pecaniaiy 
responsibility  to  pay  for  their  stock,  and  were  not  reputed  to  be 
so,  provided  the  corporation  acted  in  good  faith  on  their  part 
in  the  acceptance  of  such  list.  From  the  very  nature  of  the 
contract  of  subscription,  it  must  have  been  within  the  contem- 
plation of  the  parties  that  the  shareholders  or  corporators 
should  determine  who  were  apparently  responsible  as  sub- 
scribers, and  when  they  had  done  so  in  good  faith,  the  sub- 
scribers to  the  stock  must  be  regarded  as  bound  by  such  decis- 
ion. The  reputation  or  fact  of  pecuniary  inability  could  at 
most  only  be  evidence  upon  the  question  of  good  faith,  and  for 
that  purpose  the  defendant  was  permitted  to  prove  them  if  he 
desired. 

6.  It  is  insisted  that  the  evidence  ofiered  upon  the  question 
of  good  faith  was  sufficient  to  authorize  the  jury  to  find  that 
the  subscription  of  Gideon  Mayo  was  colorable  and  fraudulent, 
and  that  the  plaintiffs  did  not  act  in  good  faith  in  accepting  it. 
The  case  shows  that  the  testimony  upon  this  point  consists  in 
the  declarations  of  said  Mayo,  in  relation  to  his  subscription, 
made  at  a  meeting  of  the  stockholders  long  after  the  corpora- 
tion had  been  organized.  Such  declarations  were  not  legally 
admissible  upon  the  question  whether  the  corporation  acted  in 
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good  faith  at  the  tune  of  its  organization.    The  defendant 
aelf  testifies  that  he  thinks  these  declaiationB  were  made  at 
some  meeting  after  the  assessments  had  been  made.    The  judge 
was  requested  to  instruct  the  jury  that  if  Majo's  subscription 
was  not  bona  Jide,  but  colorable,  and  made  in  fraud  or  evasion 
of  the  charter,  it  could  not  be  regarded  as  a  compliance  with 
that  provision  of  the  charter  which  required  that  at  least  one 
thousand  shares  should  be  subscribed  for  before  any  organiza- 
tion could  take  place.    Whereupon  the  judge  stated  that  he 
should  instruct  the  juiy  that  if  they  belieyed  the  evidence  the 
subscription  made  by  Mayo  was  binding  ui>on  him;  and  the 
plaintiffs'  evidence,  if  believed,  was  sufficient  to  entitle  them  to 
recover.    Both  these  propositions,  in  the  judgment  of  the  court, 
are  correct.    No  opinion  was  expressed  by  the  judge  in  regard 
to  the  requested  instruction,  probably  because  he  regarded  the 
evidence  in  the  case  as  insufficient  to  authorize  the  juiy  to  find 
the  fact  on  which  the  request  was  based;  nor  does  this  court 
perceive  any  sufficient  evidence  to  justify  the  jury  in  finding 
such  fact.     If  the  counsel  for  the  defendant  thought  otherwise, 
be  had  the  right  to  have  insisted  upon  the  requested  instruc- 
tion, and  if  given,  to  have  submitted '  the  evidence  upon  that 
question  to  the  jury.     He  did  not  choose  to  do  so,  and  may 
therefore  properly  be  regarded  as  acquiescing  in  the  opinion  of 
the  judge  as  to  the  effect  and  weight  of  the  evidence.    As  no 
ruling  was  given  in  pursuance  of  said  request,  there  being  no 
evidence  to  reqmre  it,  we  are  not  called  upon  to  determine 
whether  the  proposition  contained  in  the  request  is  in  conform- 
ity to  the  law  in  such  a  case  or  not. 

7.  The  questions  proposed  to  the  defendant  by  his  counsel, 
^rith  a  view  to  ascertain  the  circumstances  under  which  he  acted 
in  attending  the  meeting  of  the  directors,  held  November  26, 
1852,  when  certain  assessments  were  made,  and  in  signing  a 
paper  calling  that  meeting,  and  which  were  not  admitted  by  the 
judge  at  the  trial,  may  be  regarded  as  rightly  excluded,  because 
it  was  immaterial  with  what  motives  or  under  what  circum- 
stances  he  acted  in  those  particulars.  Nothing  which  was  done 
at  the  meeting  had  any  tendency  to  throw  light  upon  the  ques- 
tion of  the  legality  of  the  organization,  or  the  right  of  the  plain- 
tiff to  make  assessments  upon  the  stock.  These  had  been  per- 
fected long  before,  and  the  assessments  might  have  been  lawfully 
made,  for  aught  that  appears,  without  his  presence. 

In  view  of  all  the  evidence  in  the  case,  we  perceive  nothing 
erroneous  in  the  orders,  rulings,  and  opinions  of  the  judge  who 
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preaded  at  fhe  trial,  and  concur  'with  him  that  if  the  whole  evi- 
denoe  in  the  case  is  believedy  this  action  is  maintained.  The 
defanlty  theref ore,  in  accordance  with  the  agreement  of  the  par* 
ties,  must  stand. 

TxMHBT,  0.  J.,  and  Hathaway,  J.,  concorred  in  the  leenlt. 

Afflbion  and  Goodenow,  JJ.,  concurred. 


SUBSORIPTION  TO  StOOK  OF  CORPORATION,  WHIM  BiNDnia,  AND  DBTlNBia 

AOAIN8T,  Gekxrallt:  See  Wight  v.  Shelby  B.  B.  Co,,  63  Am.  Deo.  622;  Penob- 
9eci  R,  R.  Co.  v.  Dummer,  Id.  654,  and  the  notes  thereto,  ooUeoting  waKf 
Msee  in  this  Mriee  bearing  upon  tiie  Tuioiu  ptopoeiticina  laid  down  in  the 
icinoipal 


Bbadbubt  v.  Jowmoii. 

[41  MAm.nL] 

RaonvBR  o#  YanxL  is  not  Evidencs  of  Titlk,  even  againat  the  penoo 
named  in  it  as  owner,  withont  extraneous  proof  that  it  was  made  with 
his  anthority  or  assent,  and  evea  then  is  not  oondnsive;  and  it  is  not 
evidence  in  his  favor  at  all,  being  nothing  more  than  his  declaration. 

Assumpsit  to  recover  a  part  of  the  earnings  of  a  certain  TesaeL 
The  case  appears  from  the  opinion. 

B.  Bradbury,  for  the  plaintiffs. 
Granger,  for  the  defendant. 

By  Court,  Bick,  J.  To  establish  their  title  to  the  biig,  ihe 
plaintiffs  put  into  the  case  a  copy  of  the  register,  issued  at 
Machias,  October  27,  1849,  by  which  it  appeared  that  Albert 
Pillsbury  owned  one  half,  and  Martha  E.  Bucknell,  Otis  Wood- 
ruff, John  Mareen,  and  the  legal  representatives  of  Jeremiah 
Bradbury,  one  eighth  each.  Also,  a  bill  of  sale,  dated  June  26, 
1851,  of  one  eighth  part  of  the  brig  from  Martha  E.  Bucknell 
to  the  defendant.  It  was  admitted  that  Bion  Bradbury  was  ad- 
ministrator on  the  estate  of  Jeremiah  Bradbury. 

Plaintiffs  also  introduced  a  writ  in  favor  of  Albert  Pillsbury, 
Benjamin  F.  Bucknell,  and  others,  against  this  defendant,  dated 
January  15,  1852,  and  the  defendant  introduced  the  judgment 
recovered  against  him  in  that  action. 

To  entitle  the  plaintiffs  to  maintain  the  action,  they  must 
prove  title  in  themselves.  For  this  purpose  the  copy  of  the 
register  is  relied  upon.  The  registry  acts  are  considered  as  m* 
stitutions  purely  local  and  municipal,  for  purposes  of  publio 
policy.     The  register,  therefore,  is  not,  of  itself,  evidence  ol 
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property^  except  so  far  as  it  i»  confirmed  bj  some  anzSiary  dr^ 
eomstaiiee,  showing  that  it  was  made  by  the  authority  or  assent 
of  the  petson  named  in  it,  and  who  is  songht  to  be  charged  as 
owner.  Without  such  connecting  proof »  tiie  register  has  been 
held  not  to  be  even  prima  facie  evidence  to  charge  a  person  as 
owner;  and  even  with  such  proof ,  it  is  not  conclusive  evidence  of 
ownership;  for  an  equitable  title  in  one  person  may  well  consist 
with  the  documentary  title  at. the  custom-house  in  another. 
Where  the  question  of  ownership  is  merely  incidental,  the 
register  alone  has  been  deemed  sufficient  prima  facie  evidence. 
But  in  favor  of  the  person  claiming  as  owner,  it  is  no  evidence  at 
all,  being  nothing  more  than  his  declaration:  1  Greenl.  Ev.,  sec. 
4M;  TtnUer  v.  Walpole,  14  East,  226;  Prater  v.  Hopbine,  2  Taunt. 
6;  Mslver  v.  Bumble,  16  East,  169;  1  Stark.  Ev.,  pt.  2,  sec.  63; 
1  PhiU.  Ev.  411. 

But  though  the  production  of  the  register  or  certificate  in 
which  his  name  is  omitted  is  conclusive  to  negative  the  interest 
of  the  assured,  yet  its  production  with  the  name  inserted  is  not 
in  itself,  without  more,  even  prima  facte  evidence  of  his  title: 
AmoTild  on  Ins.  1327. 

The  register  cannot  be  rendered  evidence  in  favor  of  the 
person  who  procured  it  to  be  made,  though  it  may  be  against 
him:  Idgon  v.  Orleans  Navigation  Company ,  7  Mart.,  N.  S.,  682. 
The  certificate  of  registry  is  not. even  prima  facie  evidence  of 
ownership:  Firie  v.  Anderson,  4  Taunt.  652;  2  Saund.  PI.  &  Ev. 
237. 

In  an  action  against  a  person  as  owner,  the  register,  if  the 
oath  of  ownership  is  made  by  himself,  is  treated  as  an  admission 
which  may  be  given  in  evidence  to  charge  him;  if  made  by  an- 
other person,  and  his  assent  thereto  is  not  proved,  it  is  the  dec- 
laration of  another  party,  which  cannot  afifect  him.  But  when 
offered  by  a  party  to  establish  his  own  title,  it  is  simply  a  prop- 
osition to  prove  his  own  declarations  for  his  own  benefit,  and 
therefore  inadmissible  for  that  purpose. 

There  is  no  evidence,  aside  from  the  register,  which  tends  to 
prove  title  in  the  plaintiff.  The  writ  and  judgment  in  the  f  ormei 
case  rei>els  such  a  presumption.  They  tend  to  prove  that 
Benjamin  F.  Bucknell  was  one  of  the  owners,  and  there  is  no 
evidence  that  he  has  parted  with  his  interest.  The  account  ren- 
dered by  the  defendant  throws  no  light  upon  the  subject,  as  it 
was  rendered  against  the  brig  Agate  and  owners,  and  is  the 
same  that  was  rendered  before  the  commencement  of  the  former 
action. 
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We  think  tbe  evidence  introduced  wholly  fails  to  establish 
ownership  in  the  plaintiffs,  and  therefore,  according  to  the 
agreement  of  the  parties,  tho  action  must  stand  for  trial. 

New  trial  granted. 

Tknnkt,  0/J.,  and  Appleton,  J.,  concurred. 

Bjeoibtkt  or  Vbhbl  not  Etidbnos  o#  Owhxbship:  See  Llneobi  ▼•  Wfigkt^ 
62  Am.  Deo.  810,  and  caaes  cited  in  the  note. 


Hill  v.  Nash. 

[41  HAZirx.  685.] 

iMBSonirr  of  OaAirroR  not  amounting  to  a  total  loei  of  nndentanding  b 
not  sufficient  ground  to  set  aside  a  deed,  though  it  m»y  be  a  ofrcQinitBiioe 
in  determining  whether  it  is  fraudulent  or  not. 

JrBT  ABS  JuixiES  ov  Mbntal  CAPACITY  of  gFautor,  whoTo  a  deed  is  sought 
to  be  set  aside  on  the  ground  of  incapacity;  and  where  the  evidence  is 
conflicting,  tbe  court  will  not  set  aside  their  verdict,  though  it  might 
have  come  to  a  different  conclusion. 

Action  to  recover  land,  with  rents  and  profits  thereof  for  sii 
years.  The  defendant  claimed  title  through  mesne  conveyances, 
under  a  deed  from  Abraham  Nash,  the  deceased  ancestor  of  Mrs. 
Hill,  one  of  the  demandants,  to  Holmes  Nash,  which  was  sought 
to  be  impeached  and  avoided  on  the  ground  of  the  imbecility 
of  the  grantor.  Verdict  for  the  tenant,  which  the  demandants 
moved  to  set  aside  as  against  law  and  evidence. 

J.  A.  Lowell  and  R.  K,  Porter ^  for  the  demandants, 
O.  F.  Talbot,  for  the  respondent. 

By  Court,  Appleton,  J.  On  the  twelfth  of  December,  1886, 
Abraham  Nash  conveyed  to  Holmes  Nash,  under  whom  the 
defendant  derives  his  title,  the  premises  in  dispute.  The  deed 
is  sought  to  be  set  aside  on  the  ground  of  mental  imbecility  in 
the  grantor  at  the  time  of  the  conveyance. 

"A  person  being  of  weak  understanding  is  not,  of  itself,  any 
objection  in  law  to  his  disposing  of  his  estates,  if  he  be  legally 
compos  mentis;  whether  wise  or  unwise,  he  is  the  disposer  of  his 
own  property;  and  his  will  stands  as  reason  for  his  actions. 
Neither  courts  of  law  nor  equity  examine  into  the  wisdom  or 
prudence  of  men  in  disposing  of  their  estates.  The  rules  of 
judging  of  insanity  are  the  same  in  courts  of  equity  as  in  courts 
of  law:"  Shelf ord  on  Law  of  Lunatics  and  Idiots,  267. 

In  Jackson  v.  King,  4  Cow.  207  [15  Am.  Dec.  364],  the  &cti 
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TBiy  much  resemble  those  in  ihe  case  at  bar.  In  that  case  it 
was  held  that  to  affect  a  deed  at  common  law,  an  entire  lose  of 
the  undezBtanding  must  be  shown,  but  that  weakness  of  intellect 
is  a  fact  to  be  weighed  in  determining  whether  the  conyeyance 
was  fraudulent  or  not. 

It  was  held  in  Beah  y.  See,  10  Pa.  St.  66  [49  Am.  Deo.  673], 
that  an  executed  contract  for  the  purchase  of  goods  before  the 
day  from  which  the  inquest  finds  the  yendee  to  have  been  non 
compos  cannot  be  ayoided  by  proof  of  insanity  at  the  time  of  the 
purchase,  unless  there  has  been  a  fraud  committed  on  him  by  the 
yendor,  or  he  had  knowledge  of  his  condition. 

The  intellectual  capadiy  of  the  grantor  and  thecircumstances 
attending  the  conyeyance  were  submitted  to  the  decision  of  the 
jury,  with  instructions  to  which  no  exceptions  have  been  taken. 
There  was  conflicting  eyidence  before  them,  the  force  and  effect 
of  which  was  for  their  consideration.  The  court  might  haye 
come  to  a  different  conclusion  as  to  the  weight  of  eyidence.  To 
set  aside  a  yerdict  for  such  a  cause  merely  would  be  to  withdraw 
the  final  determination  of  facts  from  the  jury,  and  transfer  that 
duty  to  the  court. 

The  jury  haye  settled  the  &cts  in  the  case,  and  no  sufficient 
reason  is  perceiyed  for  disturbing  their  decision. 

Motion  oyerruled.    Judgment  on  the  yerdict. 

Tehhxt,  0.  J.,  and  Haihawat,  Mat,  and  Goodbhow,  JJ.,  con- 
curred.   

Ihsa^ott  op  Orantob  as  Awnansfo  Vauditt  op  Dbed:  See  Sutton  v. 
Reagan^  33  Am.  Deo.  466;  Benadl  ▼.  Chaneellor,  34  Id.  561;  Wall  v.  HiWi 
Hein,  36  Id.  678;  Hogera  v.  Walker,  47  Id.  470,  and  notes. 

Imbbcilitt  as  Gbound  fob  AyoiDiNQ  Dkbd  OB  Othbb  Contbact:  Set 
Jdchon  T.  King,  15  Am.  Deo.  354,  and  the  note  thereto  diaoaising  this  sub- 
ject. See  also  Otoinfftfa  dm,  17  Id.  311;  Clark  ▼.  SkUe,  40  Id.  481;  Smith  ▼. 
Beattif,  Id.  435;  Jtaan  ▼.  Taulmin,  44  Id.  448;  Tracy  v.  SaekeU,  60  Id.  610l 


Pebeins  v.  Pike. 

[4a  Haxms.  141.] 

PBorBBTT  ni  Vbssbl  Follows  Kbbl,  and  if  one  repairs  his  Tcssel  with 

another^  materials,  the  property  in  her  remains  in  him. 
Mbchavics  abd  Matbbial-mxn  HAyx,  BT  Gbmbbal  Mabitimb  Law,  Libm 

on  foreign  vessels  for  the  prioe  of  their  labor  and  materials,  but  not  on 

domestic  vessels. 
BZATUTBS  OP  Mains  Givx  Lixn  on  All  Vbssxlb  to  those  who  perform  labor 

or  furnish  materials  for  or  on  account  of  the  building  or  repair  thereol 
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ftir  their  wagM  ormaterkli,  which  Men aay  beaecoredty anatfachittMit 
ol  the  ▼ewiil  within  four  daye  after  ihe  ia  huinohed,  or  aiieh  rapain  mf 
oompleted. 

Hatsrxal-mak'Ii  Lhh  ov  Vibsbl  Extesdr  orlt  to  Maixbulb  Used  in  her 
oonatmotion  or  repair,  and  not  to  aooh  aa  are  promiaed  and  agreed  to  be 
Bonaed. 

Lm  18  Lost  bt  Including  in  Samb  Judgment  Claim  for  whieh  no  Talid 
lien  exiata  and  one  for  which  aaeh  a  lien  doca  eziat 

LiBN  ON  VnsBL  IS  NOT  SicuiiBD  BT  AsTAOHMBNT  made  Under  a  writ  wliidi 
aimply  commanda  the  officer  to  attach  the  gooda  and  eatate  of  the  de- 
fendant therein  named,  withoat  anything  indicating  a  lien  claim.  Snch 
an  attachment  gives  the  plaintiff  no  special  or  peculiar  rights  by  reaaon 
of  any  materials  he  may  have  fnmished,  bat  he  atanda  on  the  aame  foot* 
ingaa  any  other  creditor,  and  his  rights  moat  be  poetpooed  to  thoee  of  a 
prior  mortgagee  of  the  veaseL 

Whxbb  Statutb  Omits  to  Rbquibx  Notbqb  to  bb  Gitbv  toallpacrtiBaiiH 
tereated  in  lien  caaes,  the  Jodgment  may  omifilnda  the  partiea  to  the  aatit^ 
bat  it  cannot  bind  othera. 

Assumpsit.    The  opinion  states  the  case. 
t  Oearge  W.  Dyer /for  the  plaintiff. 
F.  A.  Fike^  for  the  defieiulants. 

By  Court,  Appleton,  J.  It  appears  from  the  proof  thai,  in 
December,  1863,  one  Michael  McCurday,  or  McCoiday  &  Har- 
Tell,  made  a  contract  Tvith  the  defendant  Pike  for  supplies  for  a 
Tessel  then  building.  On  May  7, 1854,  they  gave  him  a  mort- 
gage on  the  vessel,  then  in  frames,  and  of  the  materials  then  on 
hand,  to  secure  him  for  supplies  furnished  and  to  be  furnished. 
On  August  5, 1854,  Thomas  Sawyer  sold  McCuiday  about  twelve 
thousand  feet  of  plank  for  the  deck  of  the  vessel.  On  Septem- 
ber 15th  following,  and  when  only  a  portion  of  the  deck  plank 
had  been  used.  Sawyer  commenced  a  suit  against  McCurday  for 
all  the  deck  plank,  claiming  a  lien  therefor,  and  attaching  the 
vessel  to  secure  the  same,  for  which  the  defendants  gave  their 
receipt  to  the  present  plaintiff,  by  whom  the  attachment  was 
made.  Sawyer  prosecuted  his  suit  to  final  judgment,  which  was 
rendered  in  his  favor  for  the  amount  in  suit.  The  execution  was 
seasonably  placed  in  an  officer's  hands,  and  a  demand  duly  made 
of  the  receiptors,  who  refused  to  give  up  the  vessel. 

This  action  is  brought  by  the  officer  making  the  attachment 
against  the  receiptors,  one  of  whom.  Pike,  the  mortgagee,  de- ' 
nies  Sawyer's  lien  upon  the  vessel,  and  claims  to  hold  the  same 
under  his  mortgage. 

''According  to  the  doctrine  in  the  Pandects,  if  one  repairs  hi» 
vessel  with  another^  materials,  the  property  of  the  vessel  le* 
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mtins  In  him*"  ''The  properly  in  a  Teasel  is  supposed  to  fol* 
low  the  keel;  prcprietaa  ioHus  navis  cariruB  catutam  seqaUur: "  t 
Kent's  Com.  860.  The  same  doctrine  seems  to  haye  been  inoov- 
porated  in  and  to  be  acknowledged  as  part  of  the  common  law. 
It  is  recognised  in  MerrxU  t.  Johnson,  7  Johns.  478  [5  Am.  Dee. 
289].  It  is  fnlly  affirmed  in  Olover  y.  AuaUn,  6  Pick.  214.  Th« 
defendant  Pike,  having  a  Talid  mortgage,  duly  recorded,  shows 
a  good  title  against  all  but  those  haying  an  elder  or  better  title 
as  lien  claimants.  His  title,  in  point  of  time,  is  prior  to  that  of 
Sawyer.  The  rights  of  the  parties,  therefore,  depend  upon  the 
existing  validity  of  Sawyer^s  lien  at  the  time  judgment  was  xen- 
deied  in  his  favor. 

By  the  general  maritime  low,  mechanics  and  matexial-men 
have  a  lien  on  foreign  vessels  for  the  price  of  their  labor  and 
materials,  but  not  on  domestic  vessels.  To  extend  further  pro- 
tection to  the  laborer  and  the  material-man,  the  revised  stat- 
utes of  this  state,  c.  125,  sec.  85,  give  to  those  who  perform 
labor  or  furnish  materials  for  or  on  account  of  any  vessel  build- 
ing or  undergoing  repairs,  **  a  lien  on  such  vessel  for  his  wages 
ormatmals;"  and  this  lien  maybe  secured  by  an  attachment 
of  the  vessel  within  four  days  ''  after  said  vessel  be  launched, 
or  such  repairs  afterwards  have  been  completed." 

In  the  case  at  bar,  one  of  the  builders  of  the  vessel  upon 
which  the  lien  is  claimed  had  purchased  of  the  plaintiff,  for  the 
vessel,  a  quantity  of  deck  plank,  which  had  been  delivered. 
At  the  dacte  of  the  suit  by  the  vendor  for  the  price  of  the  planks 
sold,  but  a  small  portion  had  been  used  in  the  vessel.  The 
whole  amount  sold  had  not  entered  into  the  structure  of  the 
vessel  till  some  two  or  three  months  after  the  commencement 
of  the  suit  by  which  the  lien  was  to  be  enforced. 

It  remains  to  ascertain  the  extent  of  the  vendor^s  lien  at  the 
time  his  suit  to  enforce  it  was  commenced.  Had  Sawyer  a  lien 
at  that  time  for  all  the  planks  sold,  or  only  for  those  which  had 
entered  into  and  become  a  part  of  the  vessel?  Had  he  a  lien 
because  of  the  expectation  on  his  part  that  they  would,  and  of 
the  promise  on  the  part  of  the  builder  that  they  should,  enter 
into  and  become  a  portion  of  the  vessel  then  building?  Did 
the  lien  attach  instantly  upon  the  sale,  irrespective  of  any  sub- 
sequent use  or  disposition  of  the  plank  ?  It  must  be  remem- 
bered in  cases  of  this  description  that  the  controversy  is  not  so 
much  between  the  vendor  and  vendee  as  between  the  vendor 
and  the  mortgagee  or  general  owner  of  the  vessel,  to  the  preju- 
dice of  whose  interests  the  lien  is  asserted.    The  builder  of  the 
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▼easel  ^ma  liable  for  the  Imnber,  whatever  may  be  the  use  he 
may  have  made  of  it.  The  judgment  was  rightfully  rendered 
against  him  for  the  whole  amount  sold.  Was  the  interest  of 
the  general  owner  liable  for  the  same  amount? 

The  plank  weie  sold  for  the  vessel.  They  had  not  then  been 
applied  to  the  puipose  for  which  they  were  purchased.  They 
might  never  be.  They  might  be  sold  or  used  in  building  oUuer 
vessels.  Their  future  use  was  problematical.  If  they  were  used 
for  other  vessels,  or  sold,  would  a  lien  attach  ?  It  would  cer- 
tainly be  a  novel  doctrine  that  a  lien  should  attach  for  materials 
never  used,  because  of  an  expectation  that  they  would  be  used 
for  a  particular  purpose. 

The  equiiy  of  a  lien  claim  arises  from  the  fiebct  that  the  labor 
done  and  the  materials  used  have  increased  the  value  of  the 
thing  upon  which  it  has  been  done,  and  for  which  they  have 
been  used.  The  general  owner,  having  been  thus  benefited, 
equitably  holds  his  property  subject  to  a  lien  for  what,  by  ac- 
cession, has  vested  in  himself,  and  enhanced  the  value  of  his 
interest  in  that  of  which  it  has  become  a  part. 

The  law  follows  and  adopts  this  equity.  The  lien  in  rem  at- 
taches only  to  the  extent  of  the  labor  done  and  the  materials 
used,  not  for  labor  hereafter  to  be  done,  nor  for  materials  hero- 
after  to  be  applied.  It  cannot' attach  for  labor  which  may  never 
be  performed,  nor  for  materials  which  may  never  become  a  part 
of  the  vessel.  Such  was  not  the  lien  as  to  foreign  vessels. 
That  was  only  for  labor  done  and  materials  used,  and  no  more. 
The  statute  of  this  state  was  designed  only  to  apply  the  mari- 
time law  to  domestic  vessels  for  the  same  object,  and  to  the 
same  extent:  The  Young  Mechanic ,  2  Curt.  404;  The  Kiersage^ 
Id.  421;  Phmips  V.  WrigU,  6  Sandf.  342;  The  RuUof  a  New 
Ship,  Daveis,  199. 

It  is  apparent,  therefore,  that  Sawyer  sued  and  recovered 
judgment  for  materials  for  which,  at  the  time  he  instituted  his 
suit,  he  had  no  lien.  If  the  mortgagee  had  wished  to  relieve 
the  vessel  from  the  attachment,  he  would  have  been  obliged  to 
pay  for  only  such  lumber  as  had  then  been  used.  The  lien  of 
the  material-man  can  only  be  enforced  by  attachment.  It  can- 
not be  asserted  prospectively.  The  extent  of  Sawyer's  lien  was 
limited  by  the  materials  used,  and  not  by  those  which  might  or 
might  not  be  used.  The  judgment,  therefore,  manifestly  em- 
braces lumber  for  which  a  valid  lien  then  existed  and  lumber 
for  which  there  was  then  no  lien.  In  such  case,  it  has  been 
repeatedly  held  that  the  lien  is  lost:  Bvcknell  v.  I^key,  34  Me. 
373;  JUcCriUis  v.  IFiZson,  Id.  286;  Pearsons  v.  Tincker,  86  Id.  384^ 
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Bat  a  &tal  objection  to  the  plaintiffB  claim  ariseB  from  the 
bet  that  the  writ,  by  yirtae  of  which  the  attachment  was  origi- 
nallj  made,  and  the  receipt  taken,  commanded  only  the  attach- 
ment of  the  goods  and  estate  of  the  debtor  therein  named. 
There  was  nothing  indicating  a  lien  claim.  The  attachment, 
therefore,  could  give  the  plaintiff  in  that  suit  no  special  or 
peculiar  rights,  bj  reason  of  any  materials  he  may  have  furnished 
toward  the  building  of  the  Tessel.  He  stands  on  the  same  foot- 
ing as  any  other  creditor,  and  his  rights  must  be  postponed  to 
those  of  the  mortgagee. 

The  practical  difficulty  in  cases  of  lien  by  statute  arises  from 
the  omission  on  the  part  of  the  legislature  to  make  provision 
for  notice  to  all  persons  interested,  so  that  the  judgment 
rendered  shall  be  conclusive  upon  all.  In  admiralty,  the  process 
is  in  rem,  and  notice  being  given,  the  judgment  binds  the  rights 
of  all.  Until  provision  is  made  for  general  notice  the  judgment 
may  conclude  the  parties  to  the  suit,  but  it  cannot  bind  others. 

The  attachment  being  suba^uent  in  time  to  the  mortgage, 
and  the  writ  containing  no  command  authorizing  the  officer 
epecifically  to  attach  the  vessel,  the  rights  of  the  mortgagee,  as 
here  presented,  are  superior  to  those  of  the  creditor  in  the  suit 
in  which  the  attachment  was  made,  and  a  nonsuit  must  be 
entered. 

Plaintiff  nonsuit. 

TsmnET,  0.  J.,  concurred  in  the  result. 
Hathaway  and  Goodenow,  JJ.,  concurred. 


Baiuke  of  Chattkl  has  Libn  thibxon  for  work  and  kbor  wfakh  have 
girea  an  additional  value  thereto:  See  JIanna  v.  Phelp§,  63  Am,  Deo.  410, 
note  414,  where  other  cases  are  collected. 

Ths  pkincipal  case  18  aTED  in  Oliver  v.  Woodman^  66  Mo.  58,  to  the 
point  that  the  statutory  lien  on  vessels  gives  a  laborer's  lien  a  precedence 
over  a  prior  mortgage;  and  in  Union  Slate  Co,  v.  Tilton^  73  Id.  212,  to  the 
pMnt  that  where,  by  reason  of  including  in  judgments  non-lien  items,  plain- 
tifis  have  lost  their  liens,  the  judgments  have  still  been  considered  vaiid  as 
those  of  general  creditors. 


Ames  v.  Palmeb. 

[43  MAOn,  197.] 

OmafOH  Gabsisb  has  Liek  upoit  Goods  Transpobted  by  him,  and  a  right 
to  retain  the  possession  of  them,  as  against  the  general  owner,  until  hit 
reasonable  charges  are  paid. 

To  Maihtain  Tboteb,  PxAinnrp  must  Pbovx  PaonaffT  or  Hniww  and 
the  light  of  immediate  posiesston. 
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OoMmnr  Gabbhk^  Lisn  does  not  Defbits  Owvxb  ov  Goom  ov  Biobt 

to  their  immediate  poeaeasion  as  against  a  wrong'doer. 

Liur  OF  Factor  is  Psbsonal  Pbiyilbob  Whioh  is  not  TBaKSFCSABLB, 
end  no  question  upon  it  can  ariee  except  between  the  principal  and  fac- 
tor. In  Maine  this  principle  has  been  adopted  in  relation  to  a  statute 
lien. 

Same  CoHSSQtnBNon  Attach  to  Likn  ov  Coufoii  Cabbikbs  as  to  that  of 
a  factor. 

Lien  is  Right  ov  Dbtainino  Profebtt  on  Which  It  Ofebates  until  the 
daims  which  are  the  basis  of  the  lien  are  satisfied. 

Tbotzb  for  certain  nun  taken  from  on  board  a  vessel.  Plea, 
the  general  issne,  and  a  justification.  The  defendant,  to  justify 
the  taking,  offered  a  complaint  by  Palmer  and  others,  and  a 
warrant  and  judgment  of  a  justice  of  the  peace.  The  defend- 
ants contended  that  the  plidntiff  wad  bound  to  show  that  the 
freight  on  the  properly  due  to  the  owners  of  the  schooner  which 
had  brought  it  from  Boston  had  been  paid  and  the  lien  on  it 
discharged.    The  other  facts  appear  from  the  opinioiu 

White  and  Palmer,  for  the  plaintiff. 

Abbott,  for  the  defendants. 

By  Court,  Mat,  J.  In  this  case  the  juiy  were  instructed  thai 
it  was  incumbent  on  the  plaintiff  to  satisfy  them  by  proof  thai 
he  had  a  right  of  property  in  the  goods  sued  for,  and  the  right 
of  immediate  possession;  and  that  if  they  were  satisfied  from  the 
evidence  in  the  case  that  the  carrier  had  a  lien  for  the  freight, 
which  had  not  been  paid  or  waived,  then  the  action  could  not 
be  maintained.  Upon  the  rendition  of  the  verdict,  the  jury, 
being  inquired  of  by  the  court,  stated  that  they  found  for  the 
defendants,  upon  the  ground  that  the  freight  had  not  been  paid 
and  the  claim  of  the  carrier  bad  not  been  waived. 

That  a  common  carrier  has  a  lien  upon  the  goods  transported 
by  him,  and  a  right  to  retain  the  possession,  as  against  the  gen- 
eral owner,  until  his  reasonable  charges  are  paid,  and  that  the 
plaintiff  in  an  action  of  trover  cannot  recover  without  proof  of 
property  in  himself,  and  the  right  of  immediate  possession,  is 
not  questioned  by  the  learned  counsel  in  defense.   Such  is  the  law. 

It  is,  however,  contended  that  the  right  to  retain  possession  of 
the  goods  transported,  which  by  the  common  law  attaches  to  a 
common  carrier  to  enforce  the  payment  of  his  charges,  is  of 
such  a  nature  that  it  does  not  deprive  the  general  owner  of  the 
right  to  immediate  possession  as  against  a  wrong-doer;  and  con- 
atitutee  no  bar  to  the  possession  of  the  property,  unless  set  up 
by  the  authority  of  the  party  holding  such  lien.    Upon  ezamina> 


1856.]  AuES  V.  Palmer  278 

tion  of  {he  auUioritieB,  we  are  of  opinion  that  these  porittons  are 
well  maintained. 

It  has  been  repeatedly  decided,  both  in  England  and  in  thia 
coontrj,  that  the  lien  of  a  factor  is  a  personal  piivil^ge  which 
is  not  transferable^  and  that  no  question  npon  it  can  arise  ex- 
cept between  the  principal  and  factor:  Daubigny  y.  Duvat^  6 
T.  B.  604;  McGombie  t.  Davies,  1  East,  6;  Jones  y.  SiMMr,  2  N. 
H.  319  [9  Am.  Dec.  75];  EoUy  t.  Huggeford,  8  Pick.  78  [19  Am. 
Dec.  303].  In  this  state  the  same  principle  has  been  adopted  in 
relation  to  a  statute  lien:  Pearsons  t.  Thicker^  36  Ue.  384. 

In  the  case  of  Holly  v.  Haggrfordj  supra^  it  was  argued  in  de- 
fense that  the  lien  of  the  factor  so  destroyed  the  right  of  pos- 
session in  the  general  owner,  that  he  could  not  maintain  an 
action  of  trespass  against  an  officer  who  had  attached  the  goods 
as  the  property  of  the  factor,  but  the  coiu*t  decided  that  such  a 
position  was  untenable;  and  Parker,  C.  J.,  says  that  "the  lien 
of  a  factor  does  not  dispossess  the  owner  until  the  right  is  exerted 
by  the  factor.  It  is  a  privilege  which  he  may  avail  himself  of 
or  not,  as  he  pleases.  It  continues  only  while  the  factor  him- 
self has  the  possession;  and  therefore,  if  he  pledges  the  goods 
for  his  own  debt,  or  suffers  them  to  be  attached,  or  otherwise 
parts  with  them  voluntarily,  the  lien  is  lost,  and  the  owner  may 
trace  and  recover  them,  or  he  may  sue  in  trespass  if  they  are 
forcibly  taken;  for  his  constructive  possession  continued  not- 
withstanding the  lien." 

No  reason  is  apparent  why  the  same  consequences  should  not 
attach  to  the  lien  of  a  common  carrier  as  to  that  of  a  factor.  In 
both  cases  the  nature  of  the  lien  is  the  same.  Both  are  common- 
law  liens,  and  such  a  lien  has  veiy  properly  been  defined  to  be 
the  right  of  detaining  the  property  on  which  it  operates  until 
the  oh&ims  which  are  the  basis  of  the  lien  are  satisfied:  Ham" 
monds  v.  Barclay,  2  East,  236;  Oakes  v.  Moore,  24  Me.  214  [41 
Am.  Dec.  379].  The  object  of  these  liens  being  the  same,  their 
e&ct  must  be  the  same.  Ubi  eadem  ralio  ibi  idem  jus.  The 
tien,  therefore,  of  a  common  carrier  does  not  deprive  the  owner 
of  the  goods  of  his  right  to  immediaie  possession,  as  against  a 
tort-feasor.  The  judge  presiding  at  the  trial  therefore  erred  in 
instructing  the  jury  that  if  they  were  satisfied  that  the  carrier 
had  a  lien  for  the  freight,  which  had  not  been  paid  or  waived, 
the  plaintiff  could  not  recover. 

Exceptions  sustained  and  new  trial  granted 

Tknitet,  0.  J.,  and  Hathaway,  Afpueton,  and  Goodxhow,  JJ., 
ooncnrred. 

Ax.  Dao.  Votk  LXVI^U 


f74  Emert  v.  Webster.  [Maine, 

llmnK  07  Smr  bas  JLikn  on  Caboo  fob  Frkioht:  See  Frcthmgham 
T.  JeMtu,  62  Am.  Deo.  286,  note  288,  where  other  caaes  are  ooUeoted. 

Factob'b  Lixn:  See  note  to  Bigeltno  t.  Walker,  68  Am.  Deo.  167,  where 
this  sabject  is  disoassed;  WhUer  v.  CoiC,  67  Id.  622,  note  624,  where  other 
eases  are  collected. 

LiBM  Dkfdibd:  See  Odbu  ▼.  Moore^  41  Am.  Deo.  870,  note  382,  where 
other  cases  are  collected. 

Tbovbb,  What  NEOEsaABT  in  Ordebto  Maintain:  See  BroMierv.  Analey, 
61  Am.  Dec.  408;  Donley  v.  Rector,  60  Id.  242,  note  248,  where  other  cases 
are  collected.  The  defendant  in  trover  cannot  show  title  in  a  third  person 
with  whom  he  has  no  privity:  Harker  v.  Demeni,  62  Id.  670.  An  outstand- 
ing lien  in  favor  of  a  third  person  will  not  defeat  the  right  of  a  person  other* 
wise  entitled  to  recover  in  trover  against  a  mere  wrong-doer:  MovUon  v. 
WUhereU,  62  Mo.  243;  Murphy  v.  Adanu,  71  Id.  119,  both  citing  the  prin- 
dpal  case.  In  CUmgh  v.  MerriU,  47  Me.  361,  the  principal  case  is  by  mis- 
tike  cited  instead  of  Bari  t.  Hardy,  42  Id.  196. 


ElCEBY  V.  WeBSIBB. 

Pabol  EviDnroB  is  not  Advissiblb  to  Contkadiot  or  Vabt  Txbmb  of 
a  written  instrament,  bnt  this  rale  is  directed  only  against  the  admis- 
sion of  any  other  evidence  of  the  language  employed  by  the  parties  in 
making  the  contract.  The  writing  may  be  read  in  the  light  of  surround- 
ing circnmstances,  in  ordw  more  perfectly  to  understand  the  intent  and 
meaning  of  the  parties. 

Pabol  Evisenox  is  Apmtobtblb  to  Explain  Meaning  ov  Wobds  "Old 
Channel,"  used  in  a  deed  describing  the  land  thereby  conveyed  as  "all 
that  part  of  lot  87,  third  division  of  lots  lying  westwardly  of  the  center 
of  the  old  channel  of  Little  river  stream." 

SfiDXNCX  07  Languagx  AND  AoTS  OV  Pabtibs  TO  DxBD  at  the  time  of  its 
execution,  and  subsequent  thereto,  is  admisBible  to  show  how  they  con- 
strued it,  and  what  they  then  recognized  to  be  the  true  IxAmdaiy. 

IniNTiOAL  Monument  Betebbed  to  in  Deed  mat  Always  be  Shown  by 
parol  proof. 

Beplsvin  for  a  quaniiiy  of  hemlook  bark  which  grew  on  what 
was  called  the  island  in  Little  river  stream,  in  Belfast.  The 
suit  involved  the  question  of  title  to  this  island.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

White  and  Palmer,  for  the  defendant. 

N.  Abbott,  for  the  plaintiff. 

By  Oourt,  Hathaway,  J.  The  rights  of  the  parties  in  this 
•ait  depended  upon  the  question  whether  or  not "  the  island 
in  Little  river  stream,  in  Belfast/'  from  which  the  bark  re- 
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ploTied  was  taken,  was  conveyed  to  the  plaintiff  h}  Jonathan 
White  and  others  by  their  deed  of  December  16, 18%. 

The  land  conveyed  by  that  deed  was  described  therein  as  '*  all 
that  part  of  lot  87,  third  division  of  lots  lying  westwardly  of 
the  center  of  the  old  channel  of  Little  river  stream." 

The  controversy  was  whether  the  channel  on  the  east  or  the 
west  side  of  the  island  was  the  channel  designated  in  the  deed 
as  the  boundary  of  the  land  conveyed. 

The  defendant  introduced  evidence  of  the  conversation  and 
conduct  of  the  parties  to  the  deed  at  or  about  and  subsequent 
to  the  time  of  its  execution,  tending  to  show  that  they  agreed 
upon  the  western  channel  as  the  "  old  channel"  mentioned  in 
the  deed  as  the  boundaiy;  that  they  understood  that  to  be  the 
old  channel,  and  so  called  it,  and  that  they  intended  and  fixed 
upon  it  as  the  boundary,  and  that  the  grantors  and  the  plain- 
tiff, the  grantee  named  therein,  so  construed  the  deed  then,  and 
for  many  years  after  that  time. 

By  the  instructions  of  the  presiding  judge,  to  which  excep- 
tions were  taken,  the  jury  were  limited  in  their  application  of 
the  evidence  to  the  single  subject  of  the  antiquily  of  the  chan- 
nel, and  all  parol  evidence  to  show  what  the  parties  meant  by 
the  term  ''old  channel,"  as  used  in  the  deed,  was  excluded 
from  their  consideration. 

The  rule  of  law  is  unquestioned  that  parol  evidence  is  inad* 
missible  to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument, but  the  rule  is  directed  only  against  the  admission  of 
any  other  evidence  of  the  language  employed  by  the  parties  in 
making  the  contract. 

The  writing  may  be  read  by  the  light  of  surrounding  circum* 
stances  in  order  more  perfectly  to  understand  the  intent  and 
meaning  of  the  parties. 

The  question  being,  What  did  the  parties  mean  and  under^ 
stand  by  the  written  language  used,  and  to  be  interpreted? 
Parol  evidence  of  extraneous  facts  and  circumstances  is  often 
indispensable  to  aid  in  obtaining  a  true  answer  to  the  inquiry: 
1  Oreenl.  Ev.,  8th  ed.,.  sees.  277,  282,  295,  295  a. 

By  reason  of  the  tmstable  character  of  the  channels  of  streams 
or  rivers  which  flow  through  alluvial  lands,  it  would  be  often 
impossible  to  afiSx  any  definite  meaning  to  the  term  "  old  "  in  a 
deed,  when  applied  to  the  channel  of  such  a  stream  as  a  boundary 
of  land,  without  the  aid  of  such  parol  evidence  of  the  language 
or  acts  of  the  parties  at  the  time  of  or  subsequent  to  the  oon< 
veyanoe. 
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The  phrase  **  old  channel "  might  have  been,  and  probably 
was,  merely  conrentional  between  the  parties  to  the  deed.  It 
was  uncertain  and  indefinite^  and  therefore  subject  to  explana- 
tion. Both  channels  may  have  been  old.  They  might,  in  the 
lapse  of  time,  have  been  alternately  denominated  new  and  old, 
according  to  the  number  of  successive  years  during  which  the 
action  of  frequent  freshets  had  permitted  either  of  them  to-oon- 
stitute  the  principal  channel. 

There  is  nothing  in  the  meaning  of  the  word  **  old,"  as  used 
in  the  deed,  so  positive  as  to  exclude  parol  evidence  by  which 
to  show  what  the  parties  thereto  intended  by  it. 

The  plaintiff  is  the  original  grantee  of  Jonathan  White  and 
others;  he  must  have  known  whether  or  not  the  island  was  in- 
tended to  be  included  in  his  deed,  and  consequently,  where  the 
true  boundary  was;  hence,  evidence  of  his  language  and  acts, 
at  the  time  of  the  conveyance  and  subsequently,  tending  to  show 
that  he  recognized  the  western  channel  as  the  boundaiy,  and  so 
construed  his  deed,  was  legally  admissible  and  proper  for  the 
consideration  of  the  jury  concerning  the  questions  of  the  true 
boundary  of  the  land:  Stone  v.  Clark,  1  Met.  378  [35  Am.  Dec 
8701. 

'*  Whether  parcel  or  not  of  the  thing  demised  is  always  mat- 
ter of  evidence:"  Per  Buller,  J.,  in  Doe  v.  Burt,  1  T.  R.  701. 
The  identical  monument  referred  to  in  the  deed  is  always  a  sub- 
ject of  parol  proof:  Proprietors  ofClaremord  v.  Carlton,  2  N.  H. 
873  [9  Am.  Dec.  88];  Z/insooU  v.  Femald,  5  Greenl.  496;  Wing  y. 
Burgis,  13  Me.  Hi. 

In  Waterman  v.  Johnson,  13  Pick.  261  (a  case  similar  to  this). 
it  was  held  competent  to  prove  by  parol  evidence  that  a  certain 
line  was  agreed  on  and  understood  at  the  time  of  the  conveyance 
as  the  boundary  of  the  " pond"  which  was  named  in  the  deed 
as  one  of  the  boundaries  of  the  land  conveyed. 

The  doctrine  which  would  authorize  the  admission  of  parol 
evidence  in  this  case  to  prove  the  establishment  of  the  western 
channel  as  the  boundary  is  not  distinguishable  in  principle  from 
that  of  the  uniform  decisions  of  this  court,  in  which  parol  evi- 
dence has  been  always  received  to  identify  monuments,  set  up 
or  marked  as  boundaries  of  land  conveyed. 

The  error  in  the  instructions  was  in  assuming  that  the  term 
"  old  channel,"  as  a  boundary,  had  a  known,  definite,  and  certain 
meaning,  like  "  the  town  line,"  or  "  the  sea-shore,"  which  terms 
would  need  no  explanation  as  boundaries. 

It  was  as  competent  to  prove  by  parol  that  the  western  ohaa« 
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nel  was  established  as  the  bonndioy,  as  it  was  to  prove  hj  thi 
same  kind  of  eyidence  what  was  the  old  channeL 
Exceptions  sustained. 

Tkhxxy,  0.  J.,  and  Bicb»  Mat,  and  Goodsmow,  J  J.,  oonoorred. 

AsvLBiov,  J.,  deliTsred  a  dissenting  opinion. 


Pabol  BnDSfci  IS  vox  AniossiBLB  to  contndiet  or  Tuy  tonus  of  wift» 
ten  contract:  See  Irwm  v.  Iven^  63  Am.  Dec.  420»  note  423»  where  other 
enwa  are  collected;  RaU^ff-f,  UUia,  Id.  471»  note  474;  Cannon  v.  FoUom^  Id. 
474,  note  477.  Bat  in  BoUon  v.  Bolion,  13  Me.  307,  it  is  taid,  citing  the 
principal  case,  that  the  law  allows  the  ezpoimder  of  a  deed  to  place  himsell 
in  the  same  aitoation  as  the  parties  to  the  instmment,  and  to  view  the  ctrenia- 
stances  as  they  did,  and  so  jndge  of  the  meaning  of  the  words  used  by  then 
and  of  the  correct  application  of  the  language  employed  by  them. 

Admiasibzutt  ov  Pasol  Evidikcz  to  EzpukiH  DssGRiFTioir  IN  Dued: 
See  MorUm  ▼•  Jatikton^  40  Am.  Deo.  107i  note  109,  where  other  oases  are  odl* 
looted. 


Hetwood  v.  Heiwood. 

[4S  HaXMS.  S29.] 

MovsT  IS  NATuaAL  Staitdabd  of  Valux,  and  when  the  sam  in  a  oontnet 
to  be  paid  by  one  party  to  the  other  is  expressed  in  dollars  and  oenta»  it 
should  not  be  rejected  for  a  more  uncertain  standard. 

Ko  WoKD  IN  Contract  is  to  bx  Tkbatkd  ab  Bedubbanot  if  any  Bkeaa- 
ing  reasonable  and  consistent  with  other  parts  can  be  given  to  it. 

CoHTBACT  TO  pAT  Gebtain  Sum  IN  Specifio  Abticlxs  at  an  agreed  price 
ui  for  the  benefit  of  the  debtor,  who  has  the  election  to  pay  in  that  man- 
ner or  in  money  at  the  time  agreed  upon,  and  a  tender  made  by  him  at 
the  exact  time  of  payment,  in  lawful  money,  is  a  bsr  to  an  action  on  the 
contract. 

Whbrb  Lkssbb  Aobbbb  to  Pay  Fobtt  Dollabs  a  Ybab  in  Sricma 
Abticlbs  at  an  agreed  price  as  rent  for  premises,  if  he  tenders  the  arti- 
cles at  the  time  agreed  upon  the  lessor  is  bound  to  take  them  at  the 
stipulated  price;  but  if  the  lessee  &ils  altogether  to  deliTcr  the  articles, 
the  standard  of  the  damages  to  the  lessor  is  the  forty  dollars  agreed  upon 
by  them  in  the  contract. 

Assumpsit.  The  judge  instruoted  the  joij  that  if  they  fonnd 
rent  due  on  the  lease  for  a  year,  and  the  failure  of  the  defendant 
to  deliver  the  hay,  corn,  wheat,  etc.,  in  payment,  the  measure  of 
damages,  so  far  as  the  articles  were  concerned,  would  be  the 
market  value  of  the  articles  at  the  time  and  place  where  the  rent 
fell  due.  The  verdict  was  for  the  plaintiff,  and  the  defendant 
excepted  to  the  instruction  by  the  court.  The  other  facts  ap« 
pear  from  the  opinion. 
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North  and  Fales,  for  the  defendant. 
Drummandf  for  the  plaintiff. 

By  Court,  TsmnET,  0.  J.  This  action  is  for  the  reooreiyof  the 
arrears  of  rent  claimed  to  be  due  under  a  lease,  in  which  is  the 
following:  ''And  the  said  Zimri,  on  his  part,  agrees  to  pay  an- 
nually to  the  said  Anna  W.,  for  the  use  and  rent  of  the  prem- 
ises, the  sum  of  forty  dollars,  together  with  two  lambs,  and  two 
good  fleeces  of  wool,  per  annum,  etc.,  the  payment  of  said  sum 
of  foriy  dollars  to  be  made  after  the  following  manner,  to  wit: 
ten  bushels  of  com  at  seyenty-five  cents  per  bushel,  eight  bush- 
els of  wheat  at  one  dollar  per  bushel,  tweniy-fiye  bushels  of  po- 
tatoes at  one  shilling  per  bushel,  and  two  tons  of  hay  at  five 
dollars  per  ton;  the  balance  in  cash,  or  countiy  produce  at  cash 
price.'* 

Among  other  things,  the  plaintiff  claims  the  entire  rent  of 
the  premises  for  one  year,  ending  December  11,  1852,  and  in- 
sists that  she  is  entitled  to  the  amount  of  the  actual  market 
yalue  at  that  time  of  ten  bushels  of  com,  eight  bushels  of 
wheat,  twenty-five  bushels  of  potatoes,  and  two  tons  of  hay,  in 
addition  to  the  ten  dollars  to  be  paid  in  cash,  or  in  countiy 
produce  at  cash  price,  when  these  articles  are  shown  to  have 
had  a  value  greater  than  that  stated  in  the  lease.  On  the  other 
hand,  the  defendant  resists  this  construction  of  the  contract, 
and  contends  that,  failing  to  deliver  the  specific  articles,  he  ia 
bound  to  account  only  for  the  rent  at  its  agreed  value  in  cash. 

The  legal  question  presented  in  this  case  is  one  which  has 
been  before  judicial  tribunals  in  other  states,  and  courts  upon 
it  have  come  to  different  conclusions.  The  doctrine,  which  the 
plaintiff  insists  is  the  true  one,  has  been  adopted  in  Aleasan  v. 
Philips,  Add.  346;  and  in  Edgar  v.  Boies,  11  Serg.  &  B.  445,  in 
Pennsylvania.  In  New  York,  also,  the  same  doctrine  was  held 
by  the  supreme  court,  in  Oleason  v.  Finney,  5  Cow.  152,  411; 
in  Clark  v.  Pinney,  7  Cow.  681;  and  in  the  state  of  Tennessee, 
as  appears  by  the  case  of  McDonald  v.  Hodge,  5  Hayw.  (Tenn.) 
85.  The  contrary  was  maintained  in  Connecticut,  in  Brooks  v. 
Hubbard,  3  Conn.  58,  60  [8  Am.  Dec.  154];  in  New  Tork,  io 
Smilh  V.  Smith,  2  Johns.  235  [3  Am.  Deo.  410];  also  by  the 
court  of  common  pleas,  in  the  case  before  cited,  of  Oleason  v. 
Pinney,  whose  opinion  was  adopted  in  the  court  of  errors  unan- 
imously, and  the  decision  of  the  supreme  court  was  reversed: 
.Pinney  v.  Oleason,  5  Wend.  393  [21  Am.  Dec.  223]. 

In  most  of  the  cases  referred  to  the  market  price  of  the  arti« 
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eles  at  fhe  time  stipulated  for  their  delivery  was  less  than  that 
agreed  upon  in  the  contract;  and  on  this  point  Chancellor 
Walworth  remarks,  in  referring  to  the  case  cited  of  Clark  y. 
Pirmey^  1  Cow.  681,  upon  giving  his  opinion  in  Finney  ▼• 
Qleason^  supra:  "  The  paiidcular  terms  of  the  contracts  are  the 
same  in  both;  and  the  only  difference  in  the  cases  is  that  in  one 
the  salt  was  worth  more,  and  in  the  other  less,  than  the  price 
specified  in  the  note.  The  same  principle,  therefore,  is  appli* 
cable  to  each.'' 

When  we  apply  elementary  principles  to  the  question,  difSi- 
culties  which  at  first  appear  formidable  will  vanish.  Money  is 
the  natural  standard  of  value,  which  theoretically  is  not  sup- 
posed to  fluctuate  from  year  to  year;  and  when  the  sum  in  dol- 
lars and  cents  is  expressed  in  a  contract,  to  be  paid  by  one  to 
the  other,  it  should  not  be  rejected  for  a  more  uncertain  stan- 
dard. Hence,  a  note  payable  in  specific  articles  is  considered  of 
less  value  than  a  note  payable  in  cash:  Chipman  on  Cont.  35. 

Pothier  holds  that  the  agreements  for  paying  anything  else 
in  the  place  of  what  is  due  are  always  presumed  to  be  made  in 
favor  of  the  debtor,  and  hence  he  has  always  the  right  to  pay 
the  particular  thing  which  he  has  admitted  was  due,  and  the 
creditor  cannot  demand  anything  else;  and  as  an  illustration, 
he  puts  the  case  of  the  lease  of  a  vineyard  at  a  fixed  rent,  ex- 
pressed in  the  terms  of  commercial  currency  but  payable  in 
wine.  In  such  a  case,  the  lessee  is  not  bound  to  deliver  wine, 
but  may  pay  the  rent  in  money:  2  Ev.  Pothier,  847,  No.  497. 
Mr.  Chipman  supposes  a  case  of  a  note  for  one  hundred  dol- 
lars, payable  in  wheat  at  seventy-five  cents  a  bushel,  and  con- 
cludes that  it  is  within  the  principle  referred  to  by  Pothier  that 
the  debtor  may  pay  the  one  hundred  dollars  in  cash,  or  in  wheat 
at  the  price  specified.  He  considers  the  fair  interpretation  of 
the  contract  to  be,  the  creditor  agreed  to  receive  wheat  instead 
of  money,  and  to  avoid  disputes  about  the  price,  they  fixed  it  in 
the  contract.  -  If  at  the  time  fixed  for  the  payment  of  wheat  it 
should  be  worth  fifty  cents,  when  the  price  fixed  in  the  contract 
was  seventy-five  cents,  he  may  pay  his  debt  at  seventy-five  cents. 
That  if  the  parties  had  intended  the  risk  in  the  rise  and  fall  of 
the  wheat  shoidd  be  equal  with  both,  the  contract  would  have 
been  simply  for  the  payment  of  a  certain  number  of  bushels: 
Chipman  on  Cont.  35. 

It  is  a  general  principle  that  no  word  in  a  contract  is  to  be 
treated  as  a  redundancy  if  any  meaning  reasonable  and  con* 
siatent  with  other  parts  can  be  given  to  it. 
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In  this  ease,  if  ihe  pxindple  contended  for  in  behalf  of  the 
plaintiff  should  be  applied,  this  contract  must  be  treated  the 
same  as  a  contract  to  pay  the  specified  quantities  of  oom»  wheat, 
potatoes,  and  bay,  togeiber  with  ten  dollars  in  cash,  or  country 
produce  at  cash  price,  and  two  lambs,  and  two  fleeces  of  wool, 
without  the  mention  of  the  sum  to  be  paid  in  the  commercial 
currency.  So  were  the  decisions  which  are  favorable  to  the 
plaintiff.  But  this  doctrine  cannot  be  admitted.  The  important 
agreement  that  the  sum  to  be  paid  was  one  fixed  by  the  standard 
of  the  law  cannot,  with  propriety,  be  disregarded,  and  the  lia- 
failiiy  be  determined  by  one  which  is  uncertain,  changing  from 
year  to  year,  from  month  to  month,  and  even  from  day  to  day; 
depending,  too,  upon  opinions  of  men,  which  may  differ  essen- 
tially, according  to  their  places  of  residence,  the  business  in 
which  they  are  severally  engaged,  and  their  various  recollections 
of  facts,  which  are  the  basis  of  their  opinion,  after  they  have 
occurred. 

According  to  written  authorities  cited,  the  contract  to  pay  a 
certain  sum  in  specific  articles  at  an  agreed  price  being  for  the 
benefit  of  the  debtor,  he  has  the  election  to  pay  in  that  manner, 
or  in  cash,  at  the  time  agreed  upon;  and  a  tender,  if  made  at  the 
exact  time  of  payment,  in  lawful  money,  would  bar  an  action  on 
the  contract.  This  is  a  corollary  from  the  principles  of  these 
authorities. 

In  this  case  the  value  of  the  rent  was  fixed  at  the  sum  of  f  orfy 
dollars  for  each  year,  payable  at  its  termination.  It  is  mani- 
fest that  the  parties  designed  to  avoid  all  uncertainty  touching 
the  value  of  the  articles  to  be  paid  for  the  three  fourths  of  the 
yearly  rent,  and  fixed  the  prices  themselves.  The  plaintiff 
undoubtedly  regarded  it  a  less  evil  to  incur  the  risk  of  having 
her  rent  paid  in  articles,  which  she  was  willing  to  receive,  at  a 
price  above  the  market  value  at  the  time  of  payment,  than  to 
ascertain  the  true  value,  and  perhaps  be  subjected  to  litigation 
on  account  of  a  difference  of  opinion  between  herself  and  the 
lessee.  If  he  should  tender  the  articles  at  the  day,  the  rent  was 
paid  so  far,  notwithstanding  the  real  value  was  much  greater  or 
less  than  that  agreed  upon;  no  appeal  could  lie  from  their  own 
decision  of  the  value.  If  the  lessee  failed  lo  deliver  the  arti* 
cles  altogether,  the  standard  of  the  damages  to  the  lessor  had 
been  fully  agreed  upon  by  them  in  the  contract.  If  the  rent 
was  forty  dollars  a  year,  and  com,  wheat,  potatoes,  and  hay,  to 
the  amount  of  three  fourths  of  that  sum,  were  worth  a  certain 
and  fixed  price  by  their  agreement,  it  is  not  perceived  that  they 
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designed  to  seek  the  tmcertam  inf  ormatioii  of  the  amoiint  to  be 
Bubetitated  for  these  articles^  but  should  be  as  they  had  deter- 
mined, and  conforming  to  the  whole  Talde  of  the  rent  as  agreed. 

It  is  tme,  as  contended  by  the  phiintiff 's  counsel,  that  when 
the  market  yalne  of  the  specific  articles  named  in  the  lease 
abonld  be  below  the  standard  agreed  upon,  the  rent  being 
receiyed  therein  would  fall  short  of  its  estimated  valae;  and,  in 
a  reversal  of  this  supposed  state  of  the  market,  the  payment  in 
casb^  could  never  exceed  this  sum.  It  is  true,  the  plaintiff  was 
thus  exposed;  but  the  contract  cannot,  therefore,  be  changed  if 
its  construction  is  obvious.  Both  parties  must  abide  by  the  con- 
tract according  to  their  intention  as  derived  from  the  lease  itself. 
The  value  of  the  rent  was  matter  of  agreement  between  the 
parties,  and  was  not  subject  to  be  changed  by  the  omission  to 
deliver  the  articles  in  which  it  was  contemplated  payment  could 
have  been  made. 

Exceptions  sustained.    Kew  trial  granted* 

AsvLSPSoSt  J.»  concurred. 

BiOB,  J.,  delivered  a  dissenting  opinion, 

Sracmo  PBopxBiTr,  whsk  Patiunt  may  be  Mads  nn  See  Bfftm  t. 
DmmU^,  eS  Am.  Dec  334,  note  339;  ManvilU  ▼.  Oay,  60  Id.  879;  SaltUm  t. 
Wood^  58  Id.  604,  note  609;  IlaUh  y.  Bamtm,  66  Id.  59,  note  61;  Ontte\fiM 
r,  Eclbhu,  42  Id.  417,  note  419. 

MxAHiHO  ov  TxBM  "MoNST:"  See  CruUhfidd  v.  RobinM,  42  Am.  Dec  417» 
Bote  419,  where  other  cases  are  collected. 

GoHTXACT  roB  DxLivBBT  OF  SPBCino  Ab;ticle8  cannot  be  oonverted  into 
a  oontract  for  the  payment  of  money  without  the  consent  or  default  of  the 
pcomiBor:  BmUh  v.  Doois,  60  Am.  Deo.  390. 

AOBSKMXNT    TO    PaT  III  KiND,  IF  NOT    DiSOHABOBD  AT   MaTUBITT    bj  B 

deliTory  of  the  goods,  may  be  treated  by  the  promisee  as  an  agreement  to  pay 
in  cash:   Wcunvovight  ▼.  Straw^  40  Am.  Dec  675. 

Kons  Patablb  im  Spxcifio  Abttclis:  See  TStbeUa  t.  Oenrish,  67  Am. 
Deo*  307f  note  310,  where  other  cases  are  collected. 


SiiNBON  V.  Grrr  of  Gabdineb. 

(43  UilVB.  348.] 

All  Pkbsons,  iN'CLunufo  Children,  have  Right  to  Pass  and  Bkpass  oo 
public  roads,  so  long  as  they  violate  no  laws  for  the  common  good,  or  for 
the  protection  of  individuals. 

Pabt  of  Hiouwat  mat  bb  Used  by  Traveler,  either  on  bustnesj  or 
pleasure,  and  in  such  manner  as  may  suit  his  convenience  or  taste,  pro- 
vldsd  he  conforms  to  all  laws  and  well- settled  rules  connected  with  such 
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Safbtt  Am)  CoNVSinEKCB  FOR  Travklbbs  and  theib  Tbaub  and  Vbhi- 
0LB8  are  the  rule  by  which  it  ia  to  be  determined  whether  or  not  there 
be  any  defect,  or  want  of  repair,  or  enfficient  railing  upon  highways. 

PuBUo  HAVB  No  Right  in  Highway  Except  Right  to  Pabb  and  repaae 
thereon. 

Child  Using  Highway  as  Play-gbound,  and  mot  tor  Tbavbl^  cannot 
recover  for  an  injnry  received  daring  rach  nse,  although  the  injury  r^ 
anlted  from  a  defect  in  the  road. 

Action  to  recover  damages  for  personal  injuries  received  by 
the  plaintiff,  a  minor,  in  consequence  of  an  alleged  want  of  a 
sufficient  railing  on  the  highway.  The  facts  sufficiently  appear 
from  the  opinion. 

Bradbury  and  Joseph  M,  Meserve^  for  the  plaintiff. 
C.  Danforihf  for  the  defendants. 

By  Court,  TsBmET,  0.  J.  The  obligation  of  the  defendants  to 
keep  in  repair  the  highway  on  which  the  injury  to  the  plaintiff 
is  alleged  to  have  been  received,  the  defective  condition  of  the 
railing  at  the  time  of  the  injury,  and  reasonable  notice  thereof 
to  the  city  of  Gardiner,  are  admitted. 

Evidence  was  introduced  by  the  plaintiff  tending  to  prove 
that  she  was  returning  from  school  to  her  father's  house;  that 
she  passed  on  to  a  sidewalk  elevated  some  eleven  feet  above  the 
ground,  on  the  outside  of  the  way,*  that  she  stopped  and  leaned 
against  a  post  to  which  the  railing  had  been  nailed,  or  against 
the  railing,  which  gave  way,  having  been  loose  and  swinging  for 
some  time;  and  that  she  was  thrown  to  the  ground  and  seriously 
injured. 

The  defense  was,  that  at  the  time  and  near  the  place  of  the 
accident,  the  plaintiff  was  at  play  in  the  road  with  another,  and 
that  the  two  were  scuffling,  and  that  she  run  or  was  forced  with 
some  violence  against  the  railing;  and  that  the  accident  hap- 
pened while  she  was  on  the  road  for  a  purpose  and  doing  acts 
which  exonerate  the  city  from  liability  to  damages  for  the  in- 
jury received. 

From  the  exceptions,  it  is  manifest  that  the  testimony  intro- 
duced by  one  party  was  in  conflict  with  that  introduced  by  the 
other  in  some  respects,  particularly  in  reference  to  the  plaintiff's 
acts  at  the  time  of  her  fall. 

All  persons  have  the  right  to  pass  and  repass  upon  public 
roads,  so  long  as  they  violate  no  laws  for  the  common  good,  or 
for  the  protection  of  individuals.  Within  these  restrictions 
they  are  entitled  to  the  use  of  the  highway  for  the  purposes  of 
travel;  whether  the  object  of  that  travel  is  business  or  pleasure; 
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whether  they  pass  on  foot,  with  carriages,  or  in  the  Tarious 
modes  which  each  individual  may  choose  to  adopt.  Any  part 
of  the  highway  may  be  used  by  the  traveler,  and  in  such  direc- 
tion as  may  suit  his  convenience  or  taste,  provided  he  therein 
conforms  to  all  laws  and  well-settled  rules  connected  with  such 
use.  Children  are  not  restricted  in  passing  and  repassing  upon 
the  streets  and  roads  more  than  adults.  And  the  same  rules 
are  to  be  applied  equally  to  all  in  regulating  the  use  of  highways 
for  the  objects  designed. 

Safety  and  convenience  for  travelers,  and  their  horses,  carts, 
and  carriages,  are  the  rule  by  which  it  is  to  be  determined 
whether  or  not  there  be  any  defect  or  want  of  repair,  or  suffi- 
cient railing  upon  highways:  B.  S.,  c.  25,  sec.  57.  It  being  set- 
tled, in  a  given  case,  that  the  way  is  defective  in  some  of  the 
particulars  wherein  the  statute  requires  that  it  shall  be  safe  and 
convenient,  a  remedy  is  given  to  persons  referred  to,  in  the  same 
statute,  Tvho  shall  receive  any  bodily  injuiy,  etc.,  through  such 
defects:  Sec.  89. 

It  is  for  travelers,  and  their  horses,  carts,  teams,  and  carriages, 
that  these  highways  are  to  be  opened,  kept  in  repair,  and 
emended  from  time  to  time.  And  the  statute  has  not  provided 
that  they  shall  be  kept  safe  and  convenient  for  any  others.  A 
Btreet  or  highway  may  be  put  to  a  use  at  a  particular  time  and 
place,  and  that  use  be  entirely  foreign  to  the  design  of  passing 
and  repassing  thereon,  for  the  purpose  of  travel,  according  to 
the  meaning  of  the  statute;  and  the  appropriation  may  require 
a  much  better  condition  of  the  ground  than  would  be  necessary 
to  make  it  safe  and  convenient  for  travelers.  Hence,  the  rule  of 
Bafety  and  convenience  for  the  traveler  might  differ  essentially 
from  that  which  would  be  applied  in  a  use  not  provided  for  or 
contemplated  by  the  statute. 

The  public  have  no  right  in  a  highway,  excepting  the  right  to 
pass  and  repass  thereon:  Stackpole  v.  Eealy,  16  Mass.  33  [8  Am. 
Dec.  121].  ''Subject  to  the  right  of  mere  passage,  the  owner 
of  the  road  is  still  absolute  master.  The  horseman  cannot  stop 
to  graze  his  steed  without  being  a  trespasser;  it  is  only  in  case 
of  inevitable,  or  at  least  accidental  detention,  that  he  can  be 
excused  even  in  halting  for  a  moment:"  Pearsall  v.  Post,  20 
Wend.  111.  In  Feck  v.  EUsworth,  36  Me.  393,  Shepley,  C.  J., 
in  delivering  the  opinion  of  the  court,  says:  "  Towns  are  made 
liable  for  injuries  by  the  statute  only  to  the  extent  of  its  pro- 
visions." And  it  is  held  in  that  case  that  a  party  can  recover 
of  a  town  damages  for  an  injuxy  received  on  the  highway  only 
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when  the  defect  or  want  of  repair  will  prevent  the  way  from 
being  fsafe  and  eonvenient  for  traTel. 

If  a  drcnfl  company  shoold  appropriate  a  part  of  a  pnblio 
highway  for  the  exhibition  of  their  feats  in  horBemanship,  or 
other  acts  of  agiliiy,  entertaining  no  design  to  nse  that  part  of 
the  way  as  travelers,  could  one  of  that  company  haTC  any  ground 
for  a  chiim  of  damages  for  bodily  injuries,  or  other  losses,  on 
account  of  any  defect  therein  against  the  town  or  city  in  which 
the  way  was  located  ?  When  children  appropriate  a  part  of  the 
road  for  their  sports,  and  cease  to  use  it  as  a  way  for  travel,  the 
town  or  cify  through  which  the  way  passes  is  not  responsible 
for  injuries  which  may  be  received  by  any  of  the  children  so 
engaged,  although  the  injuries  may  take  place  through  a  defect 
in  the  road. 

The  defendants  requested  the  judge  to  instruct  the  jury  that 
if  the  plaintiff  at  the  time  of  the  accident  was  using  the  high- 
way as  a  play-ground,  and  not  as  a  traveler,  she  could  not  re- 
cover. This  instruction  the  judge  refused  to  give,  and  it  was  not 
given,  in  substance,  in  any  of  the  remarks  made  by  the  judge 
to  the  jury.  The  facts  assumed  in  this  request  hod  some  sup- 
port, at  least,  in  the  evidence  as  reported  in  the  exceptions,  and 
therefore  the  instructions  requested  were  not  for  a  case  purely 
hypothetical.  If  the  plaintiff  was  using  the  road  as  a  play- 
ground, and  not  as  a  traveler,  the  use  thereof  for  purposes  of 
travel  must  be  regarded  as  entirely  suspended,  and  she  vras 
using  the  ground  for  an  object  altogether  different  from  that 
contemplated  by  the  statute. 

We  think,  according  to  well-settled  principles,  the  instmo* 
tions  should  have  been  given. 

Exceptions  sustained,  verdict  set  aside,  new  trial  granted. 

liiGB  and  Applbton,  JJ.,  concurred* 

Currma,  J.,  did  not  sit. 

GooDBNOw,  J.,  delivered  a  dissenting  opinion. 

LiABiLUT  OF  Towns  tob  Injubus  Abibino  fbom  Dbtboxb  nr  Hiohwat8& 
See  Savage  v.  Bangor^  63  Am.  Deo.  658»  note  661,  where  other  oaaee  are  col- 
lected; Kimball  v.  Bath,  61  Id.  243,  note  245.  One  who  while  using  the 
highway  simply  for  the  purpose  of  play  meets  with  an  injury  by  reason  of  a 
defect  therein  cannot  maintain  an  action  for  damages  against  the  city  or  town 
bound  to  keep  the  same  in  repair:  BlodgeU  r.CfUyiifBoatont  S  Allen,  241,  citing 
the  principal  case.  The  Maine  act  giving  a  remedy  for  an  injury  resulting 
through  a  defect  or  want  of  repair  in  a  highway  relates  only  to  those  for 
wham  ways  are  established,  to  wit,  travelers:  O^Cotmell  v.  Lewiston^  65  Me. 
17,  dting  the  principal  case.    So  where  a  person  uses  the  highway  wholly 
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ht  the  pmpoto  of  hone-nuang,  lie  osmiot  recover  for  fajnriee  tli«l  happened 
to  bim  merely  becaiue  the  town  did  not  afford  him  and  hie  horae  a  aaler  and 
■lore  perfect  track:  McCarthy  v.  PorUand,  67  Id.  189,  citing  the  principal  oaae. 

BiOHn  OF  PvBUO  IK  Hxobwatb:  See  JVoff  ▼.  Ckakiwt  B,  JL  Oo^  65  Am. 
Deo.  177f  note  190,  where  other  eaaee  are  collected. 

Thb  fbingipal  cask  is  crm>  in  OreuU  v.  EiUery  PoitU  Bridge  Co.^  fit 
Me.  505,  to  the  point  that  a  toU-bridge  company  is  not  boond  to  ereet  or  main- 
tain railivga  lor  pemna  to  ait  upon  or  lean  againat  whila  they  atop  to 
from  f atiigiieb 
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t4aXAnnii.414.] 

Knsnmnno  RnxmuL  to  Tnui  vhdeb  SrATun  mu»  Afpbab  of  rooord 
FknnB  ov  SBBsitn  axd  theib  Bmrms  to  Sixtb  ahd  Bxiodti  Wsisf 
and  preoepta  directed  and  committed  to  them  i«  atatntoiy,  and  nnlev 
conferred  by  the  etatate  expreeely  or  by  fair  implication,  it  does  not 


Moos  ni  Which  Writs  and  Pbscspts  shall  bi  Sibyzd  and  executed  is 
regolftted  by  statute,  and  unleea  substantially  conformable  thereto,  the 
doings  of  the  officer  are  invalid. 

BiBURX  OF  Propkbtt  UPON  EXECUTION  IS  KxcBSSAAT  AoT  in  making  a 
legal  sale.  And  snbeequent  proceedings,  in  order  to  vest  the  title  in  the 
porcbaaer  at  execution  sale,  have  reference  to  the  time  of  the  aetznre,  and 
depend  upon  the  state  of  the  title  as  it  then  was. 

Pbofkbtt  not  Wholly  in  Countt  in  Which  Shxbiff  was  Commib* 
noHsn  to  act  could  not  be  seised  or  sold  by  him  prior  to  the  passage  of 
the  act  of  January  28, 1852;  and  notices  of  sale  of  property,  part  of  which 
was  in  a  county  to  which  his  authority  did  not  extend  when  ho  seixed  it, 
are  nullities,  and  a  sale  made  after  and  pursuant  to  such  notices  is  void. 

Mains  Statute  of  1852  Ekquirss  Notios  of  Execution  Sale  to  be 
GrvxN  at  least  thirty  days  before  the  sale,  and  a  notice  which  is  ineffect- 
ual until  ten  days  before  the  sale  is  insufficient.  That  act  does  not  die- 
penae  with  any  proceeding  previously  necessary  to  make  a  sale  on  execu- 
tion valid. 

Bnx  in  equify,  brought  to  obtain  a  decree  of  the  court  that 
Uie  plaintiff  might  be  permitted  to  redeem  the  property  of  the 
Buckfield  Branch  Railroad  Company,  T^hich  had  been  mortgaged 
by  said  company  to  the  respondent,  upon  his  paying  the  sum 
which  should  be  found  to  be  due  on  said  mortgage.  The  plain- 
tiff claimed  to  derive  title  to  the  right  of  redemption  by  virtue 
of  a  sale  on  execution  made  by  Jesse  Drew,  a  deputy  sheriff,  to 
David  Stanley,  who  conveyed  it  to  F.  O.  Libby,  from  whom  the 
plaintiff  held  a  conveyance.  The  officer  who  made  the  sale  was 
commissioned  for  Oxford  county,  and  the  property  lay  partly  in 
that  county  and  partly  in  the  county  of  Cumberland.  The  other 
(acts  appear  from  the  opinion. 
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Sheptey  and  Dana,  for  the  plainiifl. 
F.  0.  J.  SmUh,  pro  se. 

By  Court,  TEmnsr,  C.  J.  The  plaintiff  olaiins  to  be  the  owner 
of  the  right  of  redeeming  the  franchise  of  the  Backfield  Branch 
Railroad  Company,  viiih  all  the  priTileges  and  immunities, 
together  with  all  pereonal  property  and  real  estate  of  said  cor- 
poration, however  situated  and  bounded,  within  the  counties  of 
Oxford  and  Cumberland,  together  with  all  the  buildings  situate 
on  said  premises,  including  all  iron  rails,  the  same  having  been 
mortgaged  by  said  corporation  to  the  defendant,  by  its  deed, 
dated  October  29, 1849,  under  a  sale  of  the  same  right  claimed 
by  the  plaintiff,  made  to  David  Stanley,  on  Februaiy  7,  1852, 
and  which  passed  through  mesne  conveyances  to  the  plaintiff. 
The  sale  purports  to  have  been  made  by  Jesse  Drew,  as  a  deputy 
sheriff  of  the  county  of  Oxford. 

The  plaintiff  seeks  a  decree  under  his  bill,  that  he  may  be  per- 
mitted to  redeem  the  premises  by  paying,  which  he  offers  in  hia 
bill  to  do,  what,  if  anything,  shall  appear  to  remain  due,  in  re- 
spect to  the  principal  and  interest  on  said  mortgage.  The  de- 
fendant filed  his  answer  to  the  bill,  and  among  other  things 
relied  upon  in  defense,  he  insists  that  said  Stanley  acquired  no 
right  of  redeeming  the  premises  under  the  attempted  sale,  the 
proceedings  of  the  officer  being  ineffectual  to  vest  any  interest 
in  him. 

Eveiything  essential  to  a  title  under  the  statute  ought  to 
appear  of  record:  WeUingUm  v.  0ate,  18  Mass.  483.  And  we  are 
to  look  at  the  return  of  Jesse  Drew,  the  deputy  sheriff,  who 
returned  his  doings  upon  the  execution,  by  authority  of  which 
he  professed  to  act,  and  compare  it  with  the  provisions  of  the 
statute,  touching  the  sale  of  such  property. 

The  corporate  property  of  any  company  in  this  state,  and  the 
franchise  of  any  corporation  having  the  right  to  receive  toll, 
etc.,  shall  be  liable  to  attachment  on  mesne  process,  and  to  be 
levied  upon  by  execution  for  the  debts  of  the  corporation,  as 
provided  in  chapters  94, 114,  and  117,  of  the  revised  statutes: 
R.  S.,  c.  76,  sec.  17. 

By  chapter  94,  sections  86  and  87,  the  right  of  redeeming  real 
estate  may  be  taken  and  sold  on  execution;  in  which  case  the 
officer  shall  give  written  notice  of  the  time  and  place  of  sale,  to 
the  debtor,  etc. ,  and  shall  cause  notifications  thereof  to  be  posted 
in  some  public  place,  where  the  land  lies,  and  in  two  adjoining 
towns,  all  of  which  shall  be  done  thirty  days,  at  least,  before  the 
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day  of  Bale;  and  BLall  also  cause  an  adTertisement  of  the  time 
and  place  of  sale  to  be  published  three  weeks  succeesively  be- 
fore the  sale,  in  some  pubHc  newspaper  printed  in  the  oounty 
where  the  land  lies,  etc. 

By  chapter  117,  section  20,  of  the  revised  statutes,  wheneYei 
judgment  has  been  recovered  against  any  company  incorporated 
with  power  to  receive  toll,  the  franchise  of  such  corporation 
may  be  sold  on  execution  at  public  auction;  the  officer  giving 
notice  of  the  time  and  place  of  sale  by  posting  a  notification  in 
any  town  or  plantation  in  which  the  treasurer,  clerk,  or  any 
officer  of  the  company,  if  there  be  any  officer,  and  if  not,  where 
any  stockholder,  may  reside,  thirty  days,  at  least,  before  the  day 
of  sale,  and  by  causing  an  advertisement,  etc.,  to  be  inserted 
three  weeks  successively  in  some  public  newspaper,  etc.,  four 
days  before  the  day  of  sale. 

It  is  objected  by  the  defendant  that  the  officer  who  returned 
upon  the  execution  that  he  had  made  sale  of  the  interest,  alleged 
to  have  previously  belonged  to  the  corporation,  the  debtor  in 
said  execution,  being  a  deputy  sheriff  of  the  county  of  Oxford 
only,  according  to  his  return,  could  not  seize  and  make  sale  of 
the  mortgagors'  right,  when  the  right,  attempted  to  be  sold, 
existed  in  the  county  of  Oumberland  as  well  as  in  the  county  of 
Oxford;  there  being  no  distinction  between  the  part  lying  in  one 
countT  and  that  in  the  other,  in  the  sale,  or  in  the  price  re- 
ceived, but  the  entire  right  being  exposed  for  sale  and  sold  to* 
gether. 

By  the  revised  statutes,  c.  104,  sec  19,  "  every  sheriff  and 
each  of  his  deputies  shall  serve  and  execute  within  his  county 
all  writs  and  precepts  to  him  directed  and  committed,  and  issued 
by  lawful  authority.'* 

The  statutes  confer  the  power  upon  sheriffB  and  their  deputies; 
and  unless  the  power  is  thereby  conferred  expressly,  or  by  fair 
implication,  it  does  not  exist. 

The  mode  in  which  writs  and  precepts  shall  be  served  and  ex- 
ecuted is  regulated  by  statute;  and  unless  substantially  conform- 
able thereto,  the  doings  of  the  officer  are  invalid. 

The  seizure  of  property  upon  execution,  with  the  view  to 
make  sale  thereof,  is  regarded  as  an  important  and  necessary  act 
in  making  a  l^gal  sale. 

Subsequent  proceedings,  in  order  to  vest  the  title  in  the  pur- 
chaser, have  reference  to  the  time  of  the  seizure,  and  depend 
upon  the  state  of  the  title  as  it  than  was:  Bagley  v.  Bailey,  16 
Me.  153. 


288  Benson  v.  Smith.  [Maine, 

Again:  ike  statute  proTides  that  the  seizure  on  esecution  of 
a  debtor's  right  to  redeem  estate  mortgaged  shall  be  considered 
as  made  on  the  day  when  the  notice  of  the  intended  sale  was 
given,  whether  to  the  debtor,  or  by  posting  up  notices,  or  by 
advertising  in  the  newspaper:  B.  S.,  c.  94,  sec.  40.  A  seianire, 
therefore,  of  property  is  contemplated  as  essential  to  a  valid 
sale. 

It  cannot  be  contended  that  a  sheriff  or  his  deputy  can  seixe 
or  sell  property  in  a  county  in  which  he  is  not  commissioned  to 
act;  consequently,  all  notices  of  such  sale  must  be  utterly  nuga- 
tory. Nor  can  he  seize  and  sell  property  with  any  greater  legal 
propriety  as  a  whole  when  a  part  of  that  property  was  in  a  county 
to  which  his  authority  therein  did  not  extend. 

.When  Jesse  Drew,  the  deputy  sheriff,  who  undertook  to  make 
eale  of  the  right  in  equity  to  redeem  the  premises  mortgaged  by 
the  Buckfield  Branch  Railroad  Company  to  the  defendant, 
posted  the  notices  of  sale,  etc.,  we  are  not  aware  of  any  power 
in  him  to  expose  by  sale  any  right  existing  beyond  the  limits  of 
his  precinct.  If  he  had  no  right  to  sell,  he  certainly  had  none 
to  seize,  and  the  notices  were  then  a  nullity. 

But  the  plaintiff  relies  upon  the  statute  of  Januaxy  28, 186i. 
which  went  into  operation  on  that  day,  ten  days  only  before  the 
sale.  It  is  not  perceived  that  the  notices  and  advertisements 
would  not  have  been  conformable  to  law  if  this  statute  had 
been  in  force  at  the  time  of  the  seizure,  and  the  causing  of  the 
notices  to  be  given  and  the  advertisements  to  be  published. 
Nor  do  we  see  any  defects  in  the  sale  upon  this  hypothesis,  if 
the  property  treated  as  real  estate  was  legally  of  that  character. 

This  statute  provides  that  when  the  mortgaged  lands  are  situ- 
ated in  two  or  more  counties,  the  sheriff,  or  a  deputy  sheriff,  of 
either  of  the  counties  may  sell  the  whole  right  of  redemption; 
and  if  it  appears  that  he  gave  the  notices  "  as  above  described," 
the  sale  shidl  be  in  all  respects  as  effectual  as  if  the  land  had 
been  wholly  in  a  town  situated  in  his  own  county."  This  pro- 
vision, by  its  terms,  is  an  addition  to  section  37,  chapter  94,  of 
the  revised  statutes  of  1841.  The  object  of  this  enactment 
seems  to  have  been  merely  to  allow  the  entire  right  which  may 
exist  in  two  counties  to  be  sold  by  a  sheriff  cr  his  deputy  in 
one  of  the  counties,  provided  the  notices  shall  be  such  as  were 
previously  required  when  the  land  lay  in  one  county  exclu- 
sively. 

This  statute  is  general,  and  designed  to  give  a  power  to  a 
sheriff  or  his  deputy,  after  its  passage,  which  did  not  exist  be* 
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fore.  It  does  not,  in  the  eliglitest  degtee,  dispense  with  an^ 
act  previously  necessary  to  make  Talid  a  sale  of  an  equity  of 
redemption  in  real  estate.  The  former  requirement,  that  notices 
should  be  given  thirty  days  at  least  before  the  sale»  remained 
unimpaired.  The  notices,  ''as  above  prescribed,"  must  refer, 
not  only  to  notices  which  the  statute,  existing  when  they  were 
made,  provided  to  be  given  upon  a  seizure  of  an  equity  of  re- 
demption, legally  made,  but  also  to  those  which,  under  the  same 
laws,  would  be  required  as  parts  of  the  proceedings,  which 
would  constitute  a  valid  transfer  of  the  interest  attempted  to  be 
sold.  It  could  not  refer  to  notices  upon  a  seizure,  which  the 
officer  had  no  power  to  make,  and  which,  if  made,  would  be 
without  legal  effect. 

A  pa]>er,  exposed  in  a  public  place,  purporting  to  be  a  notice 
that  a  sale  would  be  made,  which  the  law  at  the  time  did  not 
authorize,  was  no  notice  whatever.  And  so  long  as  a  notice,  to 
be  legal,  is  required  to  be  given  thirty  days  at  least  previous  to 
the  time  of  sale,  one  which  is  ineffectual  till  ten  days  only  before 
the  sale  cannot  be  sufficient.  Hie  steps  essential  to  render  the 
sale  of  the  equity  of  redemption  effectual  not  having  all  been 
taken,  the  purchaser  thereof  acquired  no  interest,  and  conse- 
quently could  confer  none  upon  others. 

The  preceding  views  are  based  upon  the  assumption  that  the 
defendant  had  the  rights  which  the  plaintiff  supposes,  before 
the  attempted  transfer  thereof,  and  that  the  statutes  provided  a 
mode  by  which  those  rights  could  be  transferred  under  an 
officer's  sale.  Whether  such  rights  existed,  and  were  the  subject 
of  sale  upon  execution,  are  questions  upon  which  we  give  no 
opinion. 

Bill  dismissed,  with  costs. 

Hathaway,  Cuttzno,  and  Goodehow,  JJ.,  concurred. 
Bice,  J.,  concurred  in  the  result. 

Statdtobt  Authoritt,  bt  WmcH  Ksiatx  of  Oku  Mak  is  Tbaitbfxiuucd 
to  another,  must  be  strictly  pnrsaed:  ReynMa  v.  Wilson^  60  Am.  Dec  753, 
note  755;  Lowry  ▼.  Erwin^  39  Id.  556,  note  573;  Bloom  v.  Durdkk^  37  Id. 
299,  note  309,  where  other  cases  are  collected.  In  dispoeing  of  a  debtor's 
lands  by  compalsory  proceedings  tinder  the  statute,  for  the  payment  of  his 
debts,  the  conrse  prescribed  must  be  strictly  followed:  Smith  v.  Z>otr,  51  Me. 
28;  RusaeU  r.  Dyer,  40  N.  H.  184;  RutteU  v.  Dyer,  43  Id.  400,  all  citing  the 
principal  case.  And  the  omission  to  give  notice  is  fatal  to  the  validity  of  a 
■ale  on  execution:  Curd  ▼.  Lackfand,  49  Mo.  454,  citing  the  principal  case. 

Sale  bt  Shsrutf  of  Onjb  Countt,  under  execution  directea  to  the  sherifl 
•of  another,  of  land  lying  in  the  former  county,  ii  unauthorixed  and  confexa 
no  title:  Byhee  v,  AMy,  43  Am.  Dec.  47,  note  02. 
Am.  Dao.  701..  LXVI— 19 
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Defict  nr  Nonci  or  Execution  Sale,  Effect  of:  See  Drapers.  Bryuon^ 
67  Am.  Dee.  257»  note  265;  Brook»  v.  Boonejf,  56  Id.  430,  note  436;  Me* 
Midkad  y.  MeDermoU,  55  Id.  560;  Bichard  ▼.  Mecks,  54  Id.  40,  note  60% 
Himnrd  t.  Nmrtht  51  Id«  760,  note  787.  where  prior  cases  are  eollected. 


LoBD  V.  Ghadbouene. 

[4a  MAin,  429.] 

Law  will  rot  Enforce  Claims  Made  in  Contravention  of  its  Man* 
DATES,  nor  protect  property  which  is  held  and  is  being  used  in  deliberate 
▼iolation  of  its  enactments. 

liAiNB  Act  of  1851,  C.  211,  Sec.  16,  Denies  Right  to  Maintain  Ant 
Action  of  whidh  spirituons  liquors  may  be  regpoded  in  any  manner  at 
the  snbjeot-matter. 

Legislature  mat  Pass  Laws  Altering,  or  Even  Taking  Awat,  Reme- 
dies for  the  reoorery  of  debts,  or  for  the  recovery  of  compensation  in 
damages  for  torts,  without  incurring  a  violation  of  the  provisions  of  the 
constitution  which  forbid  the  passage  of  ex  pott  ftuto  laws. 

No  Action  can  be  Maintained  for  Value  of  Liquors  held  in  violation  oft 
and  for  the  purpose  of  violating,  the  Maine  act  of  1851. 

Judgment  is  Conclusive  on  Parties  only  as  to  What  was  DnuEciXT  ix 
Issue  in  the  case  in  which  it  was  rendered.  And  in  order  to  render  * 
former  judgment  a  complete  bar,  it  must  appear  to  have  been  a  dedsion 
npon  the  merits;  if  the  suit  is  discontinued,  or  the  plaintiff  becomes  non* 
■nit,  or  there  is  no  judgment  upon  the  matter  in  issue,  the  proceedings 
are  not  conclusive, 

Judgment  in  Rem  by  Court  of  Special  and  Exclusive  Jurisdiction  is  an 
adjudication  upon  the  ttaJtuB  of  some  particular  subject-matter,  and  is 
conclusive  npon  all  persons. 

In  Proceeding  upon  Seizure  of  Liquors,  Judgment  of  Dismissal,  and 
for  return  of  the  liquors  seized,  is  not  an  adjudication  upon  the  ttatuB  of 
the  liquors;  and  in  an  action  to  recover  the  value  of  the  liquors  subse- 
quently brought  by  their  owner  against  the  ofiBcer  who  seized  thera,  eW- 
dence  that  at  the  time  of  the  seizure  the  plaintiff  kept  them  for  sale,  he  not 
having  a  license  to  sell,  and  that  he  had  been  in  the  habit  of  selling  them 
in  violation  of  law,  is  admissible  on  the  part  of  the  defendant  for  the 
purpose  of  showing  the  tUUuB  of  the  liquors,  and  of  determining  their 
value  with  reference  to  the  question  of  damages. 

Tbsbpabs  on  the  case.  The  plaintiff  introdaced  in  evidence  a 
warrant  issued  by  the  judge  of  the  municipal  court  of  Saco,  on 
the  complaint  of  certain  persons,  for  a  search  of  the  shop  occu- 
pied by  Lord,  with  the  return  thereon  of  the  deputy  sheriff; 
and  also  a  copy  of  a  judgment  of  the  supreme  judicial  court  in 
the  case  of  State  v.  SpirUtwus  Liquors  and  Rufus  M.  Lord,  and 
a  writ  of  restitution  issued  upon  said  judgment,  with  the  return 
thereon  of  the  coroner.    The  plaintiff  then  introduced  evidence 
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that  the  defendant  Chadboume  had  directed  the  deputy  fiherifl 
in  the  aeizare,  and  in  all  his  proceedings,  and  to  sign  the  return; 
and  that  Chadboume  had  said  that  he  would  take  control  of  the 
property,  and  would  be  responsible  for  it,  and  return  it,  if  so 
ordered,  or  pay  for  it.  He  also  introduced  evidence  as  to  the 
Talue  of  the  liquors.  The  defendant  then  offered  the  evidence 
referred  to  in  the  opinion,  which  the  court  excluded.  The 
cause  was  thereupon  submitted  to  the  juiy  for  the  poipose  of 
settling  the  amount  of  the  damages,  and  a  verdict  was  rendered 
for  the  plaintiff.  The  parties  then  agreed  to  report  the  case  for 
the  determination  of  the  whole  court 

John  H,  Ooodenow,  and  Shepley  and  Hayes,  for  the  plaintiff. 

Eastman  and  Leland,  for  the  defendant. 

By  Court,  Appleton,  J.  It  is  well  settled  that  the  common 
law  will  afford  no  aid  to  a  party  whose  claims  can  be  success- 
fully enforced  only  by  a  violation  of  its  principles,  or  in  direct 
contravention  of  a  statutory  enactment.  It  has  accordingly 
been  held  that  no  action  could  be  maintained  upon  a  bond  or 
contract  executed  upon  the  sabbath :  Patlee  v.  Oreely,  13  Met.  284; 
Lyon  V.  Strong,  G  Yt.  219.  So  the  price  of  spirituous  liquors, 
sold  contrary  to  law,  cannot  be  recovered:  Dixie  v.  AhboU,  7 
Cush.  610;  Ladd  v.  IHUingham,  34  Me.  31G.  Nor  is  an  action 
maintainable  upon  a  note  given  for  goods  bought  to  be  carried 
about  and  peddled  contrary  to  law:  Robinson  v.  Howard,  7 
Cush.  611.  Trade  with  the  enemy  in  time  of  war  is  illegal,  and 
one  who  knowingly  aids  another  in  such  trade  cannot  recover 
compensation  therefor:  Beach  v.  Kezar,  1  N.  H.  184. 

The  same  principle  has  been  regarded  as  applicable  to  actions 
sounding  in  tort.  No  action  on  the  case  for  deceit  in  the  ex- 
change of  horses,  made  on  the  sabbath,  can  be  maintained: 
Bobeson  v.  French,  12  Met.  24  [45  Am.  Dec.  23G].  So  a  person 
traveling  on  the  Lord's  day,  neither  from  necessity  or  charity, 
is  not  entitled  to  recover  against  a  town  for  an  injury  received 
by  him  while  so  traveling,  in  consequence  of  a  defective  high- 
way, which  the  town  was  by  law  obliged  to  keep  in  repair:  Boh-' 
worth  V.  Swansey,  10  Id.  8G3  [43  Am.  Dec.  441].  If  the  owner 
of  a  horse  knowingly  lets  him  on  the  Lord's  day  to  be  driven  to 
a  particular  place,  but  not  from  any  purpose  of  uecesdity  or 
charity,  and  the  hirer  injures  the  horse  by  immoderate  driving, 
an  action  cannot  be  maintained  against  bim  for  such  injury,  al- 
though it  is  occasioned  in  going  to  a  different  place  and  beyond 
the  limits  specified  in  the  contract:  Oregg  v.  Wyman,  4  Cush, 
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^22.  '*  Courts  of  jastioe/'  remarks  Bedfidd,  J.,  in  BpaULing  t. 
PraUm,  21  Yt.  9  [50  Am.  Dec.  68],  <'  will  not  sastain  actions  in 
regard  to  oantraots  or  property,  which  has  for  its  object  the  vio- 
lation of  law.  If  a  gang  of  coontecfeitezB  had  quanseled  about 
tiM  division  of  their  stock  or  tods,  a  court  of  justice  could 
Ixardly  be  expected  to  sit  as  a  divider  between  them.  If  one  had 
taken  the  whole  in  violation  of  the  laws  by  which  such  associa- 
tions Bubsffit,  a  court  of  Jaw  could  not  interfere,  because  it  is  not 
presumed  to  be  expert  in  such  questions.  And  if  it  were,  it  is 
considered  to  be  a  scandal  that  such  matters  should  be  discussed 
or  adjusted.  Such  property  is,  so  to  speak,  outlawed,  and  is 
common  plunder.  One  who  sets  himself  deliberately  at  work  to 
^contravene  the  fundamental  laws  of  civil  government — that  is, 
the  security  of  life,  liberty,  or  property — ^forfeits  his  own  right  to 
protection  in  those  respects  wherein  he  was  studying  to  infringe 

the  rights  of  others So,  too,  if  a  member  of  the  body 

politic,  instead  of  putting  his  property  to  honest  uses,  converts 
-itinto  an  engine  to  injure  the  life,  liberty,  health,  morals,  peace, 
^or  property  of  others,  he  thereby  forfeits  all  right  to  the  protec- 
tion of  his  b(rna  fide  interest  in  such  property  before  it  was  put 
r  to  such  use." 

The  general  principle  involved  in  the  cases  cited,  and  the 
.  almost  innumerable  decisions  made  in  entire  accordance  there- 
with, is,  that  the  law  distinguisLes  between  rights  acquired  in 
>  .conformity  with  and  arising  under  its  provisions,  and  claims 
-originating  in  their  clear  and  palpable  violation;  that  it  vnll  not 
'  enforce  claims  made  in  contravention  of  its  mandates,  nor  pro- 
liect  property  held  against  and  being  used  for  the  deliberate 
~^urpoBe  of  disobeying  its  enactments.    A  different  course  would 
be  suicidal.     The  law  cannot  lend  its  aid  to  the  destruction  of 
its  own  authority  and  to  the  disobedience  of  its  own  commands. 
The  defendant,  on  the  trial  at  nisi  prius,  offered  to  prove,  at 
JLhe  time  of  the  seizure  of  the  liquors  in  dispute  by  Kiml)all 
r\inder  the  warrant  referred  to  in  the  report  of  the  case,  and  for 
.  n  considerable  time  previous,  that  they  were  kept  for  sale  by  the 
plaintiff,  he  not  being  licensed  to  sell,  etc.,  and  that  he  hod 
been  in  the  habit  of  selling  said  liquors  in  violation  of  law; 
■  but  the  presiding  judge  ruled  that  this  testimony  was  inadmis- 
r.  Bible,  and  excluded  the  same. 

However  the  common  low  may  be  on  this  subject,  the  statute 
•  of  1851,  c.  211,  sec.  16,  in  clear  and  distinct  terms  denies  the 
,  general  right  to  maintain  any  action  of  which  spirituous  liquors 
.  suay  in  any  mode  be  regarded  as  the  subject-matter.     It  provides 
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thai  **  no  action  of  any  kind  shall  be  mainiained  in  bsoj  eourt  ia. 
this  state,  extfaer  in  whole  or  in  part,  for  intoxicating  or  spirit^ 
ooiis  liqnom  sold  in  anj  other  state  or  eoontzy  whaiefvr;  nox^ 
shall  any  action  of  any  kind  be  had  ornaintained  in  any  court 
in  the  state  for  the  recovexy  or  possession  of  intoodcating  or 
Bpiritnoua  liqnora,  or  the  value  thereof."  The  legislatare  may 
paaa  laws  altering  or  modifying  or  even  taking  away  remedies 
lor  the  recorezy  of  debts,  without  iactuning  a  isolation  of  ths^ 
proTisiona  of  Uie  constitution,  which  forbid  the  passage  of  eat- 
pasi  faeto  laws:  Evana  y.  Montgomery^  4  Watta  k  S.  218. 

''  If  the ifigislatnre,"  says  Bogers,  J.,  in  Gemimmwetdth  y.  Hies 
Clogkeify  2  Bawle,  869,  * '  sboold  pass  a  law  in  plain,  unqnestioned*^ 
and  explicit  terms,  within  the  general  scope  of  their  oonstiia«- 
tional  power,  I  know  of  no  authority  in  this  eourt  to  pronounce 
such  an  act  Toid,  merely  because,  in  the  opinion  of  the  judicial, 
tribunal,  it  was  contrary  to  the  pnncipies  of  natural  justice." 
The  right  to  take  away  the  r^nedy  for  the  recovery  of  debU». 
and  for  the  oeeovery  of  compensation  in  damages  for  toria^  rests- 
upon  similar  grounds.    For  a  long  time  usury  was  a  yalid  de» 
fense  to  a  loan  of  money  made  against  the  provisions  of  the- 
statute  on  this  subject.   So  the  right  to  reoorer  has  beendenied^ 
because  regulations  as  to  the  survey  or  the  inspection  of  articles 
sold  have  been  disregarded,  though  in  all  suck  cases  the  articles- 
sold  were  none  the  less  valuable,  and  tha  seller  was  none  the- 
less,  in  equity,  entitled  to  compensation  for  the  thing  sold. 
Much  more,  then,  may  the  aid  of  the  law  be  denied  when  tha 
plaintiff  seeks  oompensation  fior  what  was  held  in  defiance  of  its 
mandates,  and  with  Ihe  intent  to  disregard  its  clearest  prohibit 
tiona. 

The  language  of  the  statute  is  most  general.  But  in  Pr€$U>m 
V.  DreWf  33  Me.  562  [64  Am.  Dec.  39],  it  was  held,  and  on  the 
most  aatiaJactory  reasoning,  and  after  a  compaxiaon  of  one  part 
of  the  statute  with  another,  that  this  generalify  of  language 
should  be  limited  and  restrained  to  liquors  held  in  violation  of: 
law,  and  which  were  liable  to  forfeitnre.  "  The  general  intenl 
and  declared  purpose  of  the  act,"  ranazka  Shepley,  C.  J.». 
"would  in  no  degree  be  infringed  by  regarding  the  generak 
language  to  be  so  limited  as  to  forbid  the  maintenance  of  anj^ 
action  for  the  recovery  or  possession  of  such  liquors,  or  their 
value,  which  were  liable  to  seizure  and  forfeiture,  or  intended' 
for  sale  in  violation  of  the  provisions  of  the  act."  The  correct*^ 
ness  of  the  construction  there  given  cannot  be  a  matter  of  quea^ 
tion.    Were  it  not  so.  the  protection  of  the  law  would  be  with«- 
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held  from  liquors  held  in  accordance  with  its  express  provisions; 
the  town  could  not  enforce  their  rights  to  liquors  taken  from 
the  possession  of  their  agent,  nor  could  the  mechanic  recover 
damages  for  the  destruction  of  liquors  purchased  for  mechan* 
ical  purposes. 

The  language  of  the  act  prohibits  the  maintenance  '*of  any 
action  of  any  kind."  It  includes  all  modes  of  vindicating  the 
possession,  if  withheld,  or  of  enforcing  compensation  in  dam- 
ages, if  destroyed,  subject  to  the  limitation  just  considered.  It 
equally  embraces  replevin,  trespass,  or  trover,  as  assumpsit. 

It  is  not  necessary  to  examine  the  consUtutionaliiy  of  the 
search  and  seizure  clause,  for  if  trover  or  trespass  cannot  be 
maintained  for  the  conversion  or  destruction  of  property  held 
in  violation  of  law  against  the  person  thus  converting  or  de- 
stroying, it  is  immaterial  whether  he  be  an  officer  or  not,  or  how, 
or  in  what  way,  or  for  what  purposes,  such  conversion  or  de- 
struction took  place.  If  the  defendant  were  acting  under  a 
warrant  ever  so  illegal  or  unconstitutional,  that  would  not  place 
him  in  any  worse  condition  than  if  acting  vrithout  any  process 
whatever;  that  would  not  enlarge  the  rights  of  a  plaintiff  who 
was  holding  his  property  in  palpable  disregard  of  law,  or  en- 
able him  to  recover  in  avowed  disobedience  to  the  provisions 
of  the  statute.  This  was  the*  conclusion  to  which  the  court, 
upon  mature  consideration,  arrived  in  Black  v.  McOilvery,  38 
Me.  287;  NichoU  v.  Valentine,  36  Id.  322. 

Upon  the  express  words  of  the  statute,  as  well  as  upon  ad- 
judged cases,  no  action  can  be  maintained  for  the  conversion  or 
for  the  value  of  Hquors  held  in  and  for  the  purposes  of  the  vio- 
lation of  law,  and  consequently  liable  to  forfeiture  and  destruc- 
tion. 

Has  there  been,  then,  any  judicial  decision  by  which  the 
defendant  is  precluded  from  setting  up,  in  reduction  of  damages, 
facts  which  otherwise  would  be  open  to  him,  and  which  vrith- 
out  such  judicial  decision  would  have  been  available? 

''The  jndgmeAJb  of  a  court  of  concurrent  jurisdiction,"  says 
Gibson,  C.  J.,  in  Hibshman  v.  DuUeban^  4  Watts,  191,  "  directly 
upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties  on  the  same  matter,  directiy  in  ques- 
tion, in  another  court But  neither  the  judgment  of  a 

concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment."  Judgments  are  held  conclusive 
upon  the  parties  only  as  to  that  which  is  direcUy  in  issue.     "  It 
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is  only  whon  the  point  in  issue  has  been  detennined  that  the 
judgment  is  a  bar:"  Oreenl.  Et.,  see.  629.  *' So^  also,  in 
order  to  constitate  the  former  judgment  a  complete  bar,  it  must 
appear  to  have  been  a  dedsion  upon  the  merits/'  etc. :  Greenl. 
£t.,  sec.  530.  If  the  suit  is  discontinued,  or  the  plaintiff  be- 
comes nonsuit,  or  there  is  no  judgment  upon  the  matter  in 
issue,  the  proceedings  are  not  condusive.         t 

When  the  proceedings  are  in  rem^  the  decree  of  a  court  of 
peculiar  and  exclusive  jurisdiction,  whether  of  condemnation  or 
acquittal,  is  Innding  upon  all  parties:  Oelsion  y.  Eoyt,  13  Johns. 
5C1.  A  judgment  in  rent  is  an-  adjudication  upon  the  siatus  of 
some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose.  Such  adjudication  concludes  all 
persons  from  saying  the  thing  adjudicated  upon  was  not  such 
as  is  declared  by  such  adjudication:  2  Smith's  Lead.  Cas.  430. 

In  the  case  at  bar  the  judgment  was,  "  that  the  complaint  be 
hence  dismissed,  and  that  the  said  Bufus  M.  Lord  have  a  return 
of  his  liquors  so  as  aforesaid  seized,  returned  upon  said  warrant, 
and  in  the  keeping  of  said  Kimball,"  etc. 

Whether  the  officer  would  or  would  not  be  in  contempt  for 
disobedience  of  the  order  of  court  is  not  a  question  presented 
for  consideration. 

It  is  apparent  from  the  record  that  there  has  been  no  trial  of 
the  guilt  or  innocence  of  Lord,  nor  any  adjudication  as  to  the 
Btaius  of  the  liquors  seized.  If  the  proceedings  be  regarded  as 
in  rent,  there  has  been  no  judgment  of  condemnation  or  acquittal. 

If,  as  may  be  regarded  as  probable,  the  complaint  was  dis- 
missed for  want  of  form,  or  if,  indeed,  for  want  of  jurisdiction, 
there  remained  no  mode  by  which  the  siaiua  of  the  liquors  could 
be  judicially  determined.  They  were  equally  liable  to  seizure 
again  upon  a  new  complaint  as  is  a  respondent  who  may  have 
been  discharged  upon  a  nol.  proa.  The  slalua  of  the  liquors  was 
neither  tried  nor  determined.  Nor  does  it  appear  by  the  judg- 
ment that  they  hare  been  acquitted.  It  seems  rather  to  resem- 
ble a  noL  pros.,  or  nonsuit,  in  which  the  judgment  is  not  con- 
clusive. 

But  even  if  these  proceedings  were  to  be  regarded  as  conclu- 
sive upon  the  general  question  of  the  right  of  the  plaintiff  to 
restitution,  yet  as  the  status  of  the  liquors  has  never  been  judi- 
cially settled,  they  can  in  no  event  be  binding  as  to  the  value  of 
the  liquors  in  dispute.  That  question  still  remains  open  to  the 
parties.  If  they  were  held  by  the  plaintiff  to  be  used  in  open 
violation  of  law,  that  fact  was  most  material  in  reference  to  the 
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question  of  yalue.  As  the  question  whether  these  liquors  were 
held  in  violation  of  law  has  never  been  determined,  and  as  their 
tUUus  is  a  matter  essential  in  determining  their  value,  it  must  be 
regard^  as  still  open  to  the  defendant  to  show  these  facts; 
otherwise,  his  rights  will  be  concluded  by  h  judgment  to  which 
he  was  not  a  party,  and  in  which  the  ataiua  of  the  liquors  neither 
was  nor  could  be  considered. 

It  was  held  in  MouUon  v.  SmUhy  82  Me.  406,  that  in  replevin 
a  verdict  of  non  cepU,  and  a  judgment  for  a  return,  are  not  con- 
clusive upon  the  question  of  property.  They  only  show  that  for 
some  cause  the  defendant  was  not  entitled  to  possession.  Still 
less  would  it  bind  a  parfy  as  to  the  question  of  value.  In  the 
present  case,  the  order  for  a  return  gives  no  indication  of  the 
8taiu8  of  the  goods,  nor  of  their  value.  There  is  no  judgment 
which  would  be  a  bar  to  a  new  complaint;  and  if  so,  there  has 
been  no  fact  determined  inconsistent  with  the  evidence  offered 
and  rejected.  The  complaint  may  have  been  properly  dismissed 
and  yet  the  liquors  may  have  been  kept  for  sale  in  violation  of 
law.  If  they  were  so  kept,  that  fact  is  material  in  determin- 
ing the  damages  to  which  the  plaintiff  would  be  entitled. 
Whether  they  were  so  kept  was  an  issuable  fact,  which  has  never 
been  judicially  determined,  and  which  is  important  in  the  assess- 
ment of  damages.  The  evidence  offered  and  rejected  should 
have  been  received. 

Exceptions  sustained. 

TsmoBT,  C.  J.,  and  Biob,  J.,  concurred. 
GooDENOw,  J.,  having  been  of  counsel,  did  not  sit. 

POWXB  or  liBOISLATimB  TO  RSGITLATS  SaLB  OF  SpiRITUOim  LiQUORS;  Sm 

Santo  V.  8UUe^  63  Am.  Deo.  487,  note  519,  where  other  cases  are  collected. 
The  legiilature  can  confer  police  powers  upon  public  officers  for  tlie  protection 
of  the  public  health:  Ilavtriy  v.  Bctss,  66  Me.  73,  citing  the  principal  case. 
A  suit  brought  for  the  value  of  liquors  kept  in  violation  of  the  statute  of  the 
state  is  not  maintainable:  Brightmcm  v.  Brittolf  65  Id.  435,  citing  the  prin* 
cipaloase. 

Ex  Post  Facto  Laws,  What  abb:  See  Botlot^  v.  Cummins,  60  Am.  Dec 
717,  note  726,  where  other  cases  are  collected. 

FoRMBB  Judgment,  when  Bab  to  Subsequent  Action:  See  Emery  t. 
Fowler,  63  Am.  Dec.  627,  note  631;  Norton  v.  Doherty,  Id.  758,  note  760, 
where  other  oases  are  collected.  To  ascertain  whether  or  not  a  former  judg- 
ment is  a  bar  to  present  litigation,  the  true  criterion  is  found  in  the  answer 
to  the  question,  Was  the  same  vital  point  directly  in  issue,  and  determined? 
Howard  v.  Kimball,  65  Me.  330,  citing  tlio  principal  case. 

Judgment,  how  Far  Conclusive:  See  Lte  v.  Kingsbury,  62  Am.  Dec. 
546,  note  550,  where  other  cases  are  collected.  A  former  judgment  is  onljr 
conclusive  of  such  facts  as  were  directly  in  issue:  Ortenup  v.  Crook^  50  Ind. 
^21,  citing  the  principal  case. 
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MooBE  V.  Fall. 

[4A  Minra,  400.] 

Ufoir  Pboov  that  Notk  lua  besh  Dbrbotexs  Riootsmt  mat  mi  IIju» 

th«reon  »t  law. 
OwNEB  or  Lost  Notb  mat  MAnvTAiN  Action  thereok  at  Law,  withont 

fomiahiiig  an  indenmity,  if  it  appears  that  the  statute  of  limitations  may 

be  interposed  to  prevent  a  recovery  by  a  honajide  holder. 
Coota  CA2CK0T  Ddm  188  ACTION  ON  LoflT  OR  Debtbotei>  Notb,  properly 

oommenced  and  legally  pending,  nnleas  the  plaintiff  tender  a  bond  of  in. 

demnity.    If  the  evidence  be  insufficient  to  prove  its  destmotion  or  loss, 

the  defendant  is  entitled  to  a  verdict  in  his  favor,  bat  not  to  a  dismissal 

of  the  action. 

AOT101V  on  a  note.    The  &ctB  toe  stated  in  the  opimon. 

K  Clifford  and  L.  S,  Moore,  for  the  plaintifiL 
Eastman  and  Ldand^  for  the  defendant. 

By  Court,  Appleton,  J.  Thia  ia  an  action  brought  hgr  the  in* 
dorses  upon  an  indorsed  note,  which  there  iraa  proof  tending 
to  show  had  been  destroyed  by  fire  since  the  commencement  of 
the  suit. 

After  the  evidence  for  the  plaintiff  had  been  introduced,  the 
counsel  for  the  defendant  moved  a  nonsuit,  on  the  ground  that 
an  action  at  law  could  not  be  sustained  on  proof  either  of  the 
loss  or  destruction  of  the  note,  which  motion  was  overruled. 

The  law  is  well  settled  that  a  recovery  may  be  had  on  a  lost 
note  which  is  not  negotiable,  or  which,  being  negotiable,  has 
not  been  negotiated,  or  which,  beiug  negotiated,  has  been 
specially  indorsed  to  a  particular  individual,  to  whom  it  is  exr 
clusivelj  payable:  Fintard  v.  Tackington^  10  Johns.  104;  Ch. 
Billa,  10th  Am.  ed.,  264. 

In  England,  if  a  note,  being  negotiable  and  negotiated,  has 
be^i  lost,  the  court  of  equity  has  jurisdiction  to  enforce  pay- 
ment of  the  amount  due,  upon  a  sufBeient  indemnity.  In  Mas- 
sachusetts a  court  of  law  prescribes  a  reasonable  security  for 
die  defendant's  protection,  upon  furnishing  which  the  plaintiff 
IB  permitted  to  recover.  It  seems,  too,  that  the  courts  of  that 
atate  will  continue  the  action  till  the  lost  note  shall  hare  become 
barred  by  the  statute  of  limitations. 

If  the  note  was  destroyed,  it  is  well  settled  that  the  plaintiff, 
upon  proof  thereof,  may  recover  at  law:  Rowley  v.  BalU  3  Cow. 
803  [15  Am.  Dec.  266];  Swift  v.  Stevens,  8  Conn.  481;  I'Ucm  v. 
Mmikm,  11  Yt.  470. 
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No  question  was  made  as  to  the  sufficiency  of  Uie  proof  to 
show  the  loss  or  destruction  of  the  note  in  suit. 

The  motion  for  a  nonsuit,  on  the  ground  that  no  action  could 
be  sustained  at  law,  on  proof  that  the  note  was  destroyed,  was 
properly  oyerruled. 

In  this  state  it  was  determined  in  Torrey  y.  Foss,  40  Me.  74, 
that  the  owner  of  a  lost  note  may  maintain  an  action  at  law, 
without  furnishing  an  indemnity,  if  it  appear  that  the  statute  of 
limitations  may  be  interposed  to  prevent  a  recovery  by  a  bona 
Jide  holder.  The  defendant  would  be  now  protected  by  time 
against  a  future  holder  of  the  note,  had  it  been  lost. 

The  motion  to  dismiss  the  action,  unless  the  pkintiff  tendered 
a  bond  of  indemnity,  was  properly  denied.  The  court  had  no 
authority,  for  any  such  cause,  to  dismiss  an  action  properly  com- 
menced and  legally  pending.  If  the  evidence  was  insufficient 
to  show  the  existence  and  destruction  of  the  note  in  suit,  or  its 
loss,  the  defendant  may  have  been  entitled  to  a  verdict  in  his 
favor,  but  not  to  the  dismifisal  of  the  action. 

Exceptions  overruled. 

Tknitet,  0.  J.,  and  Biob  and  Ooodenow,  JJ.,  concurred. 

AonoN  ON  Loss  Non:  See  Thajfer  v.  King,  45  Am.  Deo.  671»  note  S74» 
where  other  cases  are  collected. 

Indimnitt,  when  Rbquihed  in  AonoN  oa  Sun  on  Lost  Non:  See  Wei- 
Urn  V.  Adamst  60  Am.  Deo.  679,  note  581,  where  other  esses  ire  ooUeoted. 


TfiEAT  V.   LOBDU 

*  (43  ICilHX,  663.] 

Pcauo  Easdcsnt  ut  Stbsam,  for  PAsaAOs  of  Loos,  mat  be  Gortrollxd^ 
abridged,  or  even  destroyed,  by  the  state  by  vxrtae  of  its  sovereignty  or 
right  of  eminent  domain,  disconnected  from  and  not  dependent  npon  its 
ownership  of  the  soil;  bat  nntil  such  power  has  been  exercised  by  posi- 
tive legislation,  all  persons  may  lawfully  enjoy  each  easement  in  common 
with  the  state. 

BiQHTS  Which  are  Part  of  Statb  SovmtBioNTT,  Cokfbrbko  foe  Pubuo 
Good,  cannot  be  lost  by  disseisin. 

CoNVBYAXCB  BT  Statb  OF  All  ITS  RiQHT,  TiTLi,  AND  Lttkbbbt  in  and  to 
the  land  over  which  a  stream  passes  does  not  convey  to  the  grantee  any 
ezdnsive  right  of  property  in  the  easement  for  the  passage  of  logs  upon 
the  stream,  and  does  not  authorize  him,  nor  those  claiming  under  him, 
to  use  exclusively,  or  to  destroy,  the  pubUc  easement  existing  upon  the 
stream  at  the  date  of  its  execution. 

Btatutics  Relatdvo  to  Right  of  Ebbctino  Millb  and  Dams  do  uot  ex- 
cuse or  justify  the  erection  of  a  dam  in  such  a  manner  as  to  interrupt  or 
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destroy  tin  poblie  CMemeint  or  right  of  way  in  tho  ftmm  npon  which  it 
isbnUt. 

PuBUO  Easbmxkt  Sxi8T8  IN  Strkam  wUch  ii  inherently  and  in  iti  nature 
oapable  of  being  need  for  the  purposes  of  oonuneroe,  for  the  floating  of 
▼eeselsy  boats^  rafts,  or  logs,  leading  to  the  OH-ner  of  the  soil  all  other 
modes  of  use  not  inconsistent  with  the  easement. 

Ho  AooDXNTAL  OR  Intkmtional  OBSTBUCTioNa  IN  Strkam,  whioh  wsrs  not 
there  in  its  natoral  state,  wiJl  take  from  it  its  inherent  and  natural  capa~ 
bility  of  being  need  as  a  passage-way  for  the  purposes  of  commerce. 

Pdbuo  mat  Uffli  Stream  vor  Floatdto  Loos,  notwithstanding  it  may 
sometimes  be  necessary  to  go  npon  its  banks  to  effect  such  floating;  such 
incidental  necessity  neither  enlaiges  nor  dimimshes  the  natural  capacity 
of  the  stream,  nor  in  any  way  aftects  its  public  character. 

Strxam  80  Small  and  Shoal  that  No  Loos  can  bb  Driyxn  in  It, 
without  being  propelled  by  persons  traveling  on  its  banks,  is  priyate 
property,  and  not  subject  to  any  public  servitude  for  the  passage  of  logs. 

CoiTRT  IS  not  Bomn)  to  Gitb  Rbqubstid  iNSTRucnoN  IN  Prbcisb  Words 
of  the  request.  It  is  su£Scient  if  it  be  substantially  given  in  any  form, 
so  that  the  jury  may  not  misunderstand  the  law  of  the  case. 

Rbq!17B8T  to  Statb  Lboal  Proposition  havino  No  Connbction  wits 
Proot  in  the  case,  however  correct  it  may  be,  may  be  properly  refused 
by  the  court. 

TBE8PA88  quare  dausum/regU,  Plea,  the  genend  issoe^with 
a  brief  Btatement.  The  facts  are  Btifficiently  stated  in  the  opin- 
ion. 

Baioe  and  BarOeU,  for  the  plaintiffs. 

John  A,  Peters^  for  the  defendants. 

By  Ck^nrt,  Mat,  J.  This  is  an  action  of  trespass  qwire  cbicBum, 
for  breaking  and  entering  the  plaintiffs'  close,  consisting  "  of 
mills  and  four  dams,  with  the  mill-ponds  and  mill<yards  and 
sites  appurtenant  to  said  dams  and  mills,"  situate  upon  Cold 
stream,  at  Enfield,  in  the  county  of  Penobscot;  and  for  hoisting 
his  gates  and  tearing  away  his  said  dams.  The  defendants 
justify  the  acts  complained  of ,  so  far  as  proved,  because,  as  they 
say,  the  said  Gold  stream  is  a  public,  navigable  stream,  upon 
and  over  which  the  public  have  a  right  of  passage  for  driving 
logs,  and  the  said  acts  were  necessarily  cg^mmitted  for  the  enjoy- 
ment of  such  right. 

The  case  comes  before  us  upon  exceptions  taken  to  the  rulings 
of  the  judge  who  presided  at  the  trial;  and  the  first  instruction 
relates  to  the  legal  effect  of  the  deed  from  the  commonwealth  of 
Hassachusetts  to  Joseph  Treat,  under  which  the  plaintiffs  claim, 
and  which  was  executed  in  pursuance  of  a  resolve  of  the  legis- 
lature of  that  state,  passed  February  7, 1820.  In  relation  to 
this,  the  jury  were  instructed  ''  that  if  Cold  stream  was  such  a 
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Btream  as  the  public  would  have  an  easement  in  for  the  driring 
of  logs,  on  account  of  its  inherent  capacity  for  being  so  used, 
then  said  resolve,  the  proceediDgs  under  it,  the  bond  of  Treat, 
and  the  conveyance  to  him,  would  have  only  the  effect  of  a  deed 
from  the  proprietor  of  the  soil,  which  would  convey  the  land 
only,  subject  to  the  public  easement;  that  the  right  of  way  was 
in  the  waters,  and  the  plaintifiiB  would  have  no  authority  to 
prevent  its  exercise;  that  he  could,  by  law,  erect  and  continue 
his  dams  and  mills,  but  was  bound  to  provide  a  way  of  passago 
for  the  plaintiffs'  logs."  It  is  contended  that  by  virtue  of  the 
proceedings  under  said  resolve;  inasmuch  as  the  said  Joseph 
Treat  was  bound  by  his  bond  to  erect  and  put  in  operation  a 
good  and  sufficient  saw-mill  and  grist-mill  on  said  Cold  stream 
within  two  years  from  the  passing  of  said  resolve,  which  must 
necessarily  include  the  right  to  erect  and  maintain  a  dam  or 
dams  across  the  same,  it  must  have  been  the  intention  of  the 
legislature  to  have  granted  him  full  power  and  authority  so  to 
do.  Said  resolve  authorizes  the  commisaioners  of  the  land-office 
of  that  state  to  convey,  and  their  deed  does  convey,  to  said  Treat, 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  said 
commonwealth  in  and  to  a  certain  tract  of  land  of  the  contents 
of  five  thousand  acres,  describing  it  by  metes  and  bounds,  which 
include  the  locua  in  qwo.  This  instruction  is  based  upon  the 
fact  that  the  public  had  an  easement  in  said  stream  for  the  pas- 
sage of  logs  at  the  time  of  said  conveyance — an  easement  which 
conferred  upon  all  persons  having  occasion  so  to  use  it  the  right 
to  do  so  without  any  license  or  giant  from  said  commonwealth. 
It  is  true,  the  right  to  control,  abridge,  or  even  destroy  such 
easement  then  existed  in  said  commonwealth  by  virtue  of  its 
sovereignty  or  right  of  eminent  domain,  disconnected  from  and 
not  dependent  upon  its  ownership  of  the  soil;  but  until  so  exer- 
cised by  positive  legislation,  all  persons  might  lawfully  enjoy 
such  easement  in  common  with  said  commonwealth. 

It  is  otherwise  in  regard  to  the  public  lands.  If  any  person 
enter  upon  them  withojit  license,  he  is  a  trespasser,  and  the  com- 
monwealth may  be  disseised  of  such  lands;  but  after  the  dis- 
seisor has  acquired  a  title  by  lapse  of  time,  his  title  will  not  be 
disturbed  by  any  release  or  grant  to  other  persons  from  the  com- 
monwealth, whilst  such  rights  as  are  a  part  of  the  state  sovereignty 
conferred  for  the  public  good  cannot  be  lost  by  desseisin. 
The  light  of  property  is  one  thing,  and  the  right  to  regulate  ox 
control  the  use  of  property  pro  bono  publico ^  by  appropriate  legis* 
latiou,  is  quite  another  thing.    The  first  is  property  subject  to 
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be  conveyed  by  deed  or  other  l^gal  mode  of  dii^KMntioii;  bat  the 
last  is  a  part  of  the  sovereign  power  itself.  We  are  of  opinion, 
therefore,  that  the  resolve  of  the  legislature  of  Massaohttsetto, 
and  the  proceedings  nnder  it,  including  the  bond  and  deed 
aforesaid,  cannot  fairly  be  oonstroed  as  conveying  anything  bat 
the  right  of  property  to  which  they  refer;  that  the  said  common* 
wealth,  ;.t  the  time  of  said  conveyance  to  Joseph  Treat,  had  no 
such  exclusive  right  of  property  in  the  easement  for  the  passage 
of  logs  upon  Cold  stream  (if  such  easement  existed),  as  would 
pass  by  a  grant  of  all  its  right,  title,  and  interest  in  and  to  the 
land  over  which  said  stream  passes;  and  that  by  the  deed  to 
said  Treat,  conveying  no  rights  to  him  other  than  the  rights  of 
property,  which  the  grantors  then  had,  be  was  not  authorized 
by  virtue  thereof,  nor  are  those  claiming  under  him,  to  use  ex- 
clusively or  to  destroy  the  public  easement  then  existing  upon  said 
stream. 

It  is  now  farther  contended  that  the  plaintifis  had  a  right  to 
erect  and  maintain  their  dams  by  virtue  of  the  statute  for  the 
encouragement  of  mills:  R.  S.,  c.  126,  sec.  1.  This  point  does 
not  appear  to  have  been  raised  at  the  trial.  The  judge  neither 
made  nor  was  requested  to  make  any  ruling  relating  to  it.  It 
is  not  perceived,  however,  how  the  proposition  contended  for 
can  be  sustained.  The  statutes  in  relation  to  the  right  of  erect- 
ing mills  and  mill-dams,  and  flowing  lands,  has  never  been  "  so 
construed  as  to  justify  or  excuse  the  erection  of  a  dam  in  such  a 
manner  as  to  overflow  a  public  highway  already  appropriated 
and  in  actual  use,  and  thereby  render  it  impassable."  The 
contrary  has  been  directly  held:  Oommonweallh  v.  Stevens,  10 
Pick.  247. 

The  reasons  for  such  decision  seem  to  apply  with  equal  force 
to  a  public  right  of  way  or  easement  in  a  river,  and  where  there 
is  the  same  reason  there  should  be  the  same  law.  In  the  case 
before  the  court,  it  does  not  appear  that  the  erection  of  mills 
and  dams  upon  said  stream  would  necessarily  interfere  with 
the  rights  of  the  public  in  driving  logs  thereon,  especially  if 
suitable  provisions  were  made  therefor;  if  so,  the  rights  of  the 
mill-owner  and  the  public  could  both  be  enjoyed  without  any 
conflict  between  them.  No  error  is  -perceived  in  the  instructions 
of  the  court  relating  to  the  plaintiffs'  right  to  maintain  their 
dam. 

2.  The  great  question  of  fact  in  the  case  was  whether  said  stream 
was  subject  to  such  pablic  servitude  or  not;  and  the  jury  were 
instroeted  that  in  determining  this  qaestion  **  the  true  test  to 
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be  applied  in  sach  cases  is  whether  or  not  a  stream  is'  inherently 
and  in  its  nature  capable  of  being  used  for  the  pnrposes  of  com« 
merce,  for  the  floating  of  vessels,  boats,  rafts,  or  logs;  and  when 
a  stream  possesses  such  a  character,  then  the  easement  exists, 
leaving  to  the  owners  all  other  modes  of  use  not  inconsistent 
with  it."  This  is  found  to  be  in  exact  accordance  with  the  law 
as  hdd  down  by  the  court  in  the  case  of  Brown  v.  Chadbaume, 
81  Me.  9  [60  Am.  Dec.  641].  Considering  the  importance  of  this 
rule  of  law  to  the  lumbering  commerce  of  our  state,  and  the  fact 
that  it  has  been  so  recently  fully  considered  and  determined  by 
this  court,  after  elaborate  argument  from  able  counsel  on  both 
sides,  we  do  not  feel  that  the  ingenious  reasons  now  offered  in 
the  argument  for  the  plaintiffs  are  sufficient  to  require  us  to 
overrule  it.  We  think  it  is  clear  also,  and  in  conformity  with 
the  case  just  cited,  that  no  accidental  or  intentional  obstructions 
in  the  stream,  which  were  not  there  in  its  natural  state,  would 
legally  take  from  it  its  inherent  and  natural  capability  of  being 
used  as  a  passage-way  for  the  purposes  of  commerce.  The 
whole  question  of  inherent  capabity  was  properly  left  to  the 
juiy.  They  were  permitted  to  look  at  the  whole  evidence  in  the 
case;  at  the  width  and  depth  of  the  stream;  at  the  quantity  of 
water  flowing  in  it  at  the  different  seasons  of  the  year;  and  at 
all  the  obstructions  or  obstacles  in  the  way  of  its  use  as  a  pas- 
sage-way for  logs  or  other  property,  whether  there  originally  or 
by  accident,  or  otherwise;  and  from  all  these,  with  the  other 
evidence  in  the  case,  they  were  left  free  to  determine  the  inhe- 
rent and  natural  capacity  and  character  of  the  stream,  so  far  as 
regarded  its  facilities  for  floating  logs  to  places  for  manufacture 
or  sole,  and  thus  aiding  in  the  demands  of  commerce.  They 
were  to  determine  what  obstacles  existed,  and  their  effect;  as, 
for  example,  whether  a  rock,  if  any  such  existed,  being  the  only 
obstruction  in  the  stream,  and  so  situated  that  it  might  be  easily 
removed,  would  take  away  from  the  stream  its  inherent  capability. 
They  were  not  instructed  that  a  rock  originally  in  the  stream, 
such  as  would  render  the  stream  in  its  natural  state  incapable 
of  floating  logs,  even  though  it  might  be  easily  removed,  would 
not  deprive  the  public  of  all  right  to  use  the  stream  as  a  pas- 
sage-way; but  the  existence  and  effect  of  such  a  rock,  as  well  as 
of  all  others,  was  left  wholly  to  the  juiy,  and  no  request  for 
any  instruction  as  to  the  legal  effect  of  such  a  rock  upon  the 
natural  capacity  of  the  stream  was  mode.  If  any  instruction 
was  desired  upon  this  point  it  should  have  been  asked.  Ths 
example  given  by  the  presiding  judge  to  the  jury  left  them  with 
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precisely  the  eame  right  to  determine  the  trae  capadtj  of  the 
stream  as  if  no  snch  example  had  been  gi^en.  There  is  nothing 
in  the  instmctions  upon  this  point  as  to  the  eapadly  of  the 
stream  which  is  not  in  accordance  with  the  law. 

8.  The  instmction  **  that  in  such  a  stream  the  right  of  the 
pnUio  exists^  notwithstanding  it  may  be  necessary  for  persons 
floating  logs  thereon  to  use  its  banks,"  is  directly  settled  in  the 
case  of  Brown  y.  Chadboume^  81  Me.  9  [60  Am.  Dec.  641],  and 
the  reasons  there  stated  for  the  existence  of  such  right,  notwith- 
standing such  necessity,  are  satisfactory  to  us.  But  the  judge 
was  requested  to  instruct  the  jury  "  that  if  the  stream  was  in- 
capable of  being  used  without  traveling  on  its  banks  to  propel 
the  logs,  there  could  be  no  public  servitude  in  it,"  which  in- 
stnictiou  was  refused.  The  legal  proposition  contained  in  the 
request  is  undoubtedly  a  sound  one.  The  stream,  in  order  to 
have  the  character  of  a  public  highway,  must,  in  and  of  itself, 
have  a  capacity  for  floating  logs.  Such  a  stream,  as  well  as  our 
larger  rivers,  wiU,  as  experience  has  universally  shown,  from  ita 
windings  and  the  rush  of  its  waters,  especially  in  times  of 
freshets,  cast  many  of  the  logs  which  float  upon  its  bosom  upon 
its  shores,  intervales,  and  banks,  thereby  rendering  it  necessary 
to  go  upon  such  uplands  for  the  purpose  of  making  a  clean 
drive.  Such  incidental  necessity  neither  enlarges  nor  diminishes 
the  natural  capacity  of  the  stream,  nor  in  any  way  affects  its 
public  character.  To  meet  such  necessity,  it  is  provided  by  the 
revised  statutes,  c.  67,  sees.  10  and  11,  that  all  logs  or  other 
timber,  lodged  upon  any  lands  adjoining  any  of  the  waters 
within  this  state,  shall,  in  certain  contingencies  and  upon  cer- 
tain conditions,  be  forfeited  to  the  owner  or  occupier  of  such 
lands;  and  that  the  owner  of  such  timber  may  at  any  time  before 
such  forfeiture  enter  on  said  lands  and  remove  the  same  by 
tendering  a  reasonable  compensation  for  all  damages  as  the 
statute  requires.  While,  therefore,  it  is  true  that  persons  driv- 
ing logs  may  go  upon  the  banks  of  our  public  streams  and  rivers 
as  necessity  may  require,  it  is  also  true  that  a  stream  which  is  so 
small  and  shoal  in  its  bed  that  no  logs  can  be  driven  in  it  with- 
out being  propelled  by  persons  traveling  on  its  banks  is  private 
prox>erty,  and  xiot  subject  to  such  public  servitude  as  is  claimed 
in  this  case. 

By  the  common  law,  it  is  dear  that  the  public  have  no  right 
to  go  upon  the  banks  of  ancient  navigable  rivera  for  the  pur- 
pose of  towing;  and  it  is  said  by  the  court  in  the  case  of  Brown 
V.  Ghadboume^  before  cited,  that  "  where  a  river  cannot  be  used 
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witboxtt  towizig»  or  going  npon  its  bonks  to  piopel  what  is  float- 
ing, sach  fact  would  evince  its  want  of  capacity  for  pablio  tise; 
and  we  think  such  fact  is  conclusiTe  that  no  such  public  serri- 
tude  exists.  The  right  of  the  public  so  to  use  a  stream  or  ziver 
for  the  purposes  of  commerce  rests  in  the  intrinsic  capability  of 
its  waters  for  such  use,  and  is  in  no  way  dependent  upon  the 
necessity  of  using  its  banks.  The  judge  who  tried  this  cause 
seems  so  to  have  understood  the  law;  for  he  told  the  jury  *'  if 
it  was  necessary  to  go  upon  the  banks  more  or  less  for  the  pur- 
pose of  driying  logs,  that  fact  would  not  take  from  the  stream 
its  public  character,"  if  it  was  in  other  respects  capable  of  being 
so  used;  and  besides,  the  test  which  he  gave  for  determining  its 
public  character,  being  that  of  inherent  and  natural  capaeitj, 
would  seem  to  exclude  the  idea  of  having  any  inherent  natural 
want  of  such  capacity  to  be  supplied  by  any  extraneous  aid 
from  persons  traveling  on  its  banks.  It  is  not  the  right  of 
counsel  to  have  requested  instruction,  in  itself  proper,  given 
to  the  jury  in  the  precise  words  of  the  request.  It  is  sufi&cient 
if  it  be  substantially  given  in  any  form,  so  that  the  jury  may 
not  misunderstand  the  law  of  the  case. 

It  will  be  found,  also,  from  an  examination  of  the  testimony, 
as  reported  in  the  bill  of  exceptions,  that  there  was  no  partictdar 
evidence  touching  the  question  whether  the  public  use  of  the 
stream,  as  a  passage-way  for  logs,  was  dependent  in  the  least 
degree  upon  any  propelling  power  from  the  banks;  and  the  judge 
was  under  no  obligation,  when  requested  to  state  any  legal  propr 
osition,  however  correct  it  might  be,  which  had  no  connection 
with  the  proof  in  the  case.  The  jury,  under  the  instructions 
given,  must  have  found  that  the  stream  had  a  sufficient  inherent 
natural  capacity  for  the  floating  of  logs;  and  if  they  found  this, 
it  was  not  necessary  to  determine,  or  that  they  should  know, 
what  would  be  the  efiect  of  an  insufficiency  of  such  cajNicitj 
without  a  propelling  force  from  the  banks,  especially  in  a  case 
where  there  was  no  evidence  that  such  force  was  necessary  or 
had  ever  been  applied.  We  think,  therefore,  that  no  cause 
exists  for  setting  aside  the  verdict,  because  such  requested  in- 
struction, in  the  form  stated,  was  not  given;  and  no  error  being 
found  in  any  other  ruling,  the  exceptions  must  be  overruled, 
and  there  must  be  judgment  on  the  verdicts 

Exceptions  overruled. 

Teitnet,  C.  J.,  dissented. 

Appleton  and  Goobenow,  JJ.,  concurred. 

Hathaway,  J.,  concurred  in  the  result. 
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Easkvsst  IK  Favob  or  Pubuo  Ezisn  ik  Stkxam,  i!  it  if  in  iti  toAmm 
capable  of  beingofled  for  the  pnrpoMs  of  comineroe,  for  the  floating  of  rcataU. 
boats,  rafta,  or  logs,  leaving  to  the  owners  of  the  beds  all  modes  oi  nse  not  in* 
consistent  with  such  easement:  Jfoore  ▼.  Sanbame^  50  Am.  Deo.  209,  note 
220,  where  other  cases  are  collected;  Brown  y,  Chadboumef  50  Id.  641,  note 
649. 

GtukJXT  BT  Stati  n  DiKMXD  SuBJxcr  TO  RioHT  or  Natioatioii:  See  ^iis- 
guthanna  Canal  Co  ▼.  Wrightf  42  Am.  Deo.  312,  note  314,  where  other  caaea 
are  collected* 

Statk  hat  Ivpxds  Nayioation  as  bt  Dahs,  etc.:  See  Moor  ▼.  Vtasie^  68 
Am.  Dec.  656,  note  669,  where  other  cases  are  collected. 

Public  mat  Usb  Stbbajc  fob  Ploatiko  Loos,  ahhoogh  it  may  at  times  ba 
aeceaaary  to  go  upon  its  banks  to  effect  sooh  floating:  Brown  ▼.  Ckadbommef 
50  Am.  Deo.  641. 

Refusal  to  Rkpkat  iKSTBCCTioTra  Albbadt  Oitbn  is  No  Obouhb  fob 
Reversal:  See  Taber  v.  IltUson,  61  Am.  Dec  96,  note  101,  where  other  cases 
are  collected. 

Irrxlevant  iNSTBrcnoNS  VEKD  NOT  BB  GiTBff:  See  Furish  ▼.  Beigle,  62 
Am.  Dec.  666,  note  688,  where  other  casea  are  coHected;  fiUtihtffh*§  Ek^r  t. 
FUzhmgh^  Id.  653. 

Tub  principal  casb  is  citbd  in  Ptairmm  ▼.  H(^t^  7^  Me.  386,  to  the  polnl 
that  if  a  stream  is  not  susceptible  of  valuable  use  to  tbe  pnUic  for  flot^ble 
purposes,  without  erections  for  raising  a  head,  it  carwot  legally  be  deemed  a 
public  stream,  even  though  it  might  be  easily  converted  i^to  a  floatable  stream 
by  artificial  contrivances.  It  is  also  distingnished  in  H^rrigan  v.  Conmtetkmt 
R.  Zr.  Co.,  129  Mass.  586,  and  in  ThvMder  Baig  Boomm{i  Co,  v.  Spoo^^  31 
Mich.  342. 


Hill  v.  Leadbetkee 

Onb  Who,  hatino  ConTRAcrED  to  Carbt  Goods  to  Cbrtazn  Plaob, 
Contbbtb  Past  of  them  to  his  own  use  on  the  way.  nay,  in  an  aetioa 
agpdnst  the  owner  of  the  goods,  recover  the  whole  of  the  freight  stipalaled 
to  be  paid,  if  the  defendant  doea  not  claim  any  d'yln^^tion  for  the  goods 
not  delivered. 

Aonov  on  the  case.  On  the  &ct0,  which  ai«  sUted  in  the 
opinion,  the  courts  at  the  trial,  ruled  that  though  there  was  a 
special  contract  to  haul  the  goods  and  deliver  them  entire,  yet 
the  plaintiff  was  entitled  to  recover  of  the  defendant  the  stipu- 
lated price  for  the  haiiling,  after  deducting  therefrom  whatever 
damage  might  have  been  suffered  by  the  defendant  from  the 
non-ddtivery  of  the  part  of  the  goods  which  had  been  converted 
by  the  plaintiff,  and  that  said  damage  was  nothing  in  this  case, 
because  Leadbetter  had  brought  his  action  against  Hill  for  the 
part  of  the  property  converted,  and  did  not  claim  to  ofi's^t  the 
damages  for  such  nonwlelivery  in  this  action.    The  court  tbuw- 

Aac.  Dao.  Vou  LZVI-40 
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fore  found  for  the  plaintiff  for  the  amount  due  for  the  hauling 
at  the  stipulated  price,  and  the  defendant  excepted. 

8.  F.  Humphrey^  for  the  plaintiff! 
Brett f  for  the  defendant. 

By  Court,  Apflbton,  J.  The  plaintiff  has  brought  this  action 
to  recover  pay  for  the  freight  of  a  load  of  goods  received  by 
him  of  the  defendant  at  Bangor,  and  to  be  delivered  at  No.  6, 
Aroostook  couniy.  On  his  way  to  the  place  of  delivery  he 
converted  a  portion  of  the  goods  to  his  own  use,  for  which  the 
defendant  brought  against  him  an  action  of  trover,  on  which  a 
default  has  been  entered. 

It  has  been  decided  in  England  that  if  the  consignee  of 
goods  receive  any  benefit  by  their  carnage  he  cannot  defend  him- 
self from  the  payment  of  freight  on  the  ground  that  the  goods 
have  been  damaged  by  the  master,  in  carrying  them,  to  an 
amount  exceeding  the  freight.  The  remedy  of  the  consignee 
is  by  cross-action:  Shields  v.  Davis^  6  Taunt.  65. 

"  The  inclination  of  judicial  opinion  in  this  country  seems  to 
be  to  allow  the  injury  done  by  the  negligence  of  the  carrier  to  be 
set  off  as  an  answer,  pro  tanto,  to  his  claim  for  compensation:" 
Sedgwick  on  Damages,  451.  So  where  a  portion  of  the  prop- 
erty has  not  been  delivered,  the  consignee  in  New  York  has  been 
allowed  to  recoup  the  damages  so  sustained  in  an  action  against 
him  for  freight:  Hinsdale  v.  Weed^  5  Denio,  172. 

In  Kaskaslda  Bridge  Co.  v.  Shannon,  1  Gilm.  15,  it  was 
held  that  in  an  action  for  freight  the  defendant  may  set  off  a 
loss  of  a  portion  of  the  goods  agreed  to  be  transported  by  the 
carelessness  and  negligence  of  the  carrier.  In  La  MoUe  v.  Angela 
1  Hawaiian  Bep.  136,  the  question  is  discussed  with  great  abil- 
ity by  Lee,  0.  J.,  and  after  a  full  examination  of  the  English 
and  American  authorities,  he  arrives  at  the  conclusion  that,  in  a 
suit  to  recover  the  freight  of  goods,  the  consignee  may  set  off 
the  loss  and  damage  of  the  goods  arising  from  the  negligence 
or  misfeasance  of  the  carrier. 

The  party  receiving  the  goods  has  been  held  in  all  cases 
responsible  for  the  freight — the  only  discrepancy  between  the 
decisions  being  whether  the  damages  from  injuiy  to  or  non- 
delivery of  the  goods  are  to  be  recovered  by  a  separate  action 
or  by  recoupment  from  the  freight  earned. 

That  question,  however,  does  not  arise  here,  for  the  defend- 
ant does  not  claim  a  deduction. 

The  freight  having  been  earned  upon  the  goods  received*  and 
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the  defendant  not  claiming  a  deduction  therefrom  for  the  gooda 
Qot  delivered^  the  rulings  of  the  presiding  judge  at  nisi  prius 
irere  correct. 
Ezceptiona  OTerruled. 

Texsey,  0.  J.,  and  Bus,  Hathawat,  Curmio,  and  GooDKHaw, 
JJ.,  concurred.  

Freiobt,  DxDVcnov  nr  rom  Sbort  Dbutixt:  See  not*  lo  Omtf^rd  ? . 
infffawi,  eO  Am.  Deo.  162»  where  this  Biib]«ot  ie  dieooaeed. 
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SpBmo  Gabden  Mutual  Insuranoe  Gompakt  v. 

Evans,  Use  of  Relet. 

[9  Haiitijlnd,  1.] 

Ikstbuotion  tiiat  there  rs  No  Evidence  or  Fact  Sought  to  be  Pbotkb 
is  proper,  where  tlie  evidence  is  so  loose  and  inconclusive  that  the  jury 
cannot  make  a  legitimate  and  reasonable  Inference,  and  find  snch  fact  to 
be  established,  without  indulging  in  conjectare  and  specalation. 

8xrmciENCY  of  Preliminary  Proof  of  Loss  under  Pouot  of  Insurakcs 
is  not  admitted,  nor  further  proof  waived,  by  the  action  of  the  presideBt 
of  the  insurance  company,  on  inquiry  being  made  of  him  as  to  "what 
further  preliminary  proof  of  loes  was  required,*'  In  answering  that  '*  the 
policy  will  show  that." 

KOK-FRODUCTION  OF  PAPEBS  AFTER  NOTICB  DULT  SeBVBB  wlll  alloW  proof 

of  their  contents  by  the  opposite  party,  but  will  have  no  other  legal 
effect,  nor  anthorize  any  inference  against  the  party  refusing  to  prodace 
such  papers. 

Pabtt  having  Affirmative  of  Issue  must  Pboducb  Best  Evidevcb  m 
HIS  Possession,  and  failure  to  produce  it,  but  an  attempt  instead  to  tiia* 
tain  the  issue  by  inferior  evidence,  will  authoriie  the  inference  that  h« 
does  not  furnish  the  best  evidence  because  it  would  tend  to  defe«l| 
instead  of  sustaining,  the  issue  on  his  part. 

Waiver  is  Question  of  Law,  and  not  of  Fact. 

Prater  that  there  is  No  Evidence  of  Waiver  concedes  trath  of  oppos- 
ing party's  evidence,  and  all  legitimate  inferences  which  may  be  drawn 
from  it. 

AonoN  on  an  insurance  policy.    The  opinion  statea  the 

Charles  H,  PitU,  for  the  appellant. 

Bobert  J.  Brent  and  Charles  F.  Mayer  ^  for  the  appeUaa. 
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Bj  C!oiiTt,  EoGLBSTON,  J.  Whether  there  waa  eiror  in  vefas- 
ing  to  grant  the  second  prayer  of  the  defendant,  contained  in 
the  second  bill  o'  exceptions,  we  propose  first  to  consider;  and 
in  doing  so,  the  plaintiff  inll  be  allowed  the  full  benefit  of  all 
the  testimony  of  his  witnesses,  Hammond  and  LaTender.  for 
which  purpose  the  correctness  of  the  decisions  below,  in  regard 
to  the  first  and  third  bills  of  exceptions,  will  be  conceded,  with- 
out, howeTer,  deciding  whether  they  were  correct  or  not. 

The  prayer  alluded  to  aaks  the  court  to  instruct  the  jury  '*  that 
there  is  no  evidence  in  this  cause  that  such  prelimiiiary  proof 
of  loss,  as  required  by  the  ninth  condition  of  policy,  was  fur- 
nished by  said  Evans  before  the  institution  of  this  suit,  and 
that  there  is  no  evidence  that  such  preliminaiy  proof  of  loss  was 
waived  by  defendant,  and  that  the  plaintiff  is  not  entitled  to  re-^ 
cover  in  this  suit." 

The  following  is  the  language  of  the  ninth  condition  of  the 
policy:  "  Persons  sustaining  any  loss  or  damage  by  &re  shall' 
forthwith  give  notice  thereof  in  writing  to  the  company,  secre-- 
taiy,  or  agent.  And  as  soon  after  as  possil^e  they  shall  deliver- 
as  particular  an  account  of  their  loss  and  damage  as  the  naturer 
of  the  case  will  admit,  signed  with  their  own  hand.  And  they 
shall  accompany  the  same  with  their  oath  or  affirmation,  declar- 
ing the  said  account  to  be  true  and  just;  showing  also  whether 
any  and  what  other  insurances  have  been  made  on  the  same 
property;  what  was  the  whole  value  of  the  subject  insured;  in 
what  general  manner  (as  to  trade,  manufactory,  merchandise,  or 
otherwise)  the  building  insured,  or  containing  the  subject  in- 
sured, and  the  several  parts  thereof,  were  occupied  at  the  time 
of  the  loss,  and  who  were  the  occupants  of  such  building,  and 
when  and  how  the  fire  originated,  as  far  as  they  know  or  believe. 
They  shall  also  produce  a  certificate  under  the  hand  and  seal  of  a 
magistrate,  or  notaiy  public,  most  contiguoas  to  the  place  of  tho 
fire,  and  not  concerned  in  the  loss,  stating  that  he  has  examined 
the  circumstances  attending  the  fire,  loss,  or  damage  alleged* 
and  that  he  is  acquainted  with  the  character  and  circumstances 
of  the  insured  claimants;  and  that  he  verily  believes  that  he, 
she,  or  they  have,  by  misfortune,  and  without  fraud  or  evil 
practice,  sustained  loss  and  damage  on  the  subject  izisured,  to 
the  amount  which  the  magistrate  or  notary  public  shall  certify. 
And  until  such  proofs,  declarations,  and  ceitificates  are  pro- 
duced, the  loss  shall  not  be  payable." 

In  reference  to  the  preliminary  proof  thus  required,  the 
plaintiff  examined  G.  W.  Hammond,  who  says:  "It  was,  I 
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tbink,  on  the  tweniynsecond  of  March,  1849,  two  days  after  the 
fire,  that  I  went  to  Baltimore.  In  compliance  with  the  request 
of  Mr.  J.  P.  Biley,  I  called,  on  the  twenty-third,  the  day  after 
tuy  arrival,  at  the  office  of  Mr.  Lovegroye,  agent  for  this  com- 
pany, to  present  certain  papers  and  to  arrange  the  settlement  of 
the  loss.  I  was  informed  by  a  person  who  I  took  for  the  clerk 
of  Mr.  Loyegroye,  that  he,  Mr.  Lovegroye,  was  in  the  countiy, 
and  would  not  be  in  until  late  in  the  eyening.  I  left  with  the 
clerk,  for  Mr.  Loyegrove's  inspection,  the  papers  sent  by  Mr. 
Riley,  among  which  were  a  notice  of  the  loss  and  a  transfer  of 
the  policy  to  Mr.  Biley.  I  accordingly  called  again  on  the  fol- 
lowing day  and  found  Mr.  Lovegroye  in  the  office.  I  cannot  now 
remember  all  that  passed  in  conversation  between  Mr.  Love- 
grove  and  myself;  but  this  I  remember,  that  he  declined  taking 
any  step  in  the  matter,  returned  me  the  papers  I  had  left  for 
his  inspection,  and  referred  me  to  the  office  of  the  company  in 
Philadelphia,  giving  as  a  reason  for  this  that  the  company  was 
about  to  close  and  discontinue  the  agency  in  Baltimore.  I  went 
to  Philadelphia  the  following  day,  I  think,  and  soon  after  my 
arrival  I  called  at  the  office  of  this  company,  saw,  I  think, 
the  president  and  secretary  of  the  company,  stated  what  had 
passed  at  the  office  of  their  agency  in  Baltimore,  r.nd  presented 
the  papers  of  Mr.  Biley.  I  was  informed  by  the  president  that 
their  board  would  meet  on  a  certain  day,  and  then  the  matter 
would  receive  proper  attention,  but  until  then  nothing  could  be 
done.  As  this  day  would  not  arrive  until  after  my  departure,  I 
requested  him  to  report  the  action  of  the  board  to  Mr.  Biley, 
which  he  said  he  would  do." 

If  this  testimony  is  the  only  evidence  on  which  the  plaintiff 
can  properly  rely  to  show  a  compliance  with  the  ninth  condition 
of  the  policy,  Uie  defendant  certainly  had  a  right  to  ask  the 
court  to  instruct  the  jury  thei*e  was  no  evidence  that  such  pre- 
liminary proof  as  the  policy  required  had  been  furnished;  for 
the  witness  Hammond,  in  speaking  of  the  papers  which  he  took 
to  the  agent  in  Baltimore,  and  afterwards  to  the  office  of  the 
company  in  Philadelphia,  does  not  profess  to  give  the  contents, 
or  to  speak  of  the  character  of  any  of  them,  except  that  he  says, 
"Among  them  were  a  notice  of  the  loss  and  a  transfer  of  the 
policy."  Instead  of  making  legitimate  and  reasonable  infer- 
ences, a  jury  would  be  traveling  in  the  fields  of  conjecture  and 
wild  speculation  wei*e  they  to  find  upon  such  proof  as  this  that 
not  only  the  notice  of  the  loss  but  the  other  requirements  of  the 
ninth  condition  had  been  complie<l  with. 
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But  in  aid  of  the  testimony  of  this  witnees,  the  plaintiff  reliat 
upon  that  of  Mr.  Lavender.  The  conTersation  of  the  president 
of  the  company  with  this  witness  is  supposed  to  be  a  tacit 
admission  that  there  was  no  objection  taken  to  any  defect  in 
the  preliminary  proof  furnished  to  the  company,  through  the 
agency  of  Hammond.  Let  us  see  with  what  propriety  such  a 
supposition  is  entertained.  The  witness  had  called  to  know 
why  the  loss  had  not  been  paid,  stating  at  the  time  if  there  was 
any  deficiency  in  the  proof  he  would  tiy  to  supply  it.  The  per- 
son representing  himself  as  president  of  the  company  said  tbey 
had  sent  an  agent  to  Winchester,  and  from  his  information  they 
did  not  believe  there  could  have  been  so  much  stock  in  a  little 
room  ten  by  twelve  feet.  The  witness  denied  the  correctness  of 
the  information  given  by  the  agent,  and  then  inquired  what 
further  proof  was  wanted  ?  The  president  replied,  "  The  policy 
will  show  that; "  or,  "  It  is  laid  down  in  the  policy."  The  wit- 
ness asked  for  a  blank  policy,  but  none  was  furnished,  the  pres- 
ident stating  they  had  several  forms  of  policy,  and  he  did  not 
know  which  one  was  used  in  this  case.  Thus  it  will  be  seen 
that  after  speaking  of  the  difference  of  opinion  in  regard  to  the 
size  of  the  room  and  the  quantity  of  goods  it  contained,  Mr. 
Lavender  wished  to  know  what  further  proof  was  required,  and 
he  was  answered  by  being  told  the  policy  will  show  that,  or  it 
is  laid  down  in  the  policy.  The  inquiry  was  not  whether  any 
further  proof  was  required,  but  what  further  proof.  And  the 
answer  being  as  already  stated,  to  such  a  question,  so  far  from 
being  a  tacit  admission,  that  there  was  no  objection  taken  to  any 
defect  in  the  preliminary  proof,  it  was  in  truth  just  the  reverse, 
and  amounted  to  an  assertion  that  further  preliminary  proof  was 
necessary;  for  if  none  was  required,  the  policy  could  not  possibly 
show  what  further  proof  was  required;  and  if  it  could  show  that 
further  preliminaiy  proof  was  necessazy,  then  the  conversation 
was  not  a  tacit  admission  of  there  being  no  objection  to  any 
deficiency  in  the  proof. 

The  following  notice  to  the  defendant  was  served  upon  its 
attorney:  "  Take  notice  that  on  the  trial  of  the  above  cause  you 
are  required  and  notified  to  produce  the  written  notice  of  loss 
by  fire,  sent  to  you  by  the  above  plaintiff,  and  left  with  you  in 
Philadelphia  shorUy  after  said  fire,  as  also  the  account  of  the 
particulars  of  the  plaintiff's  loss  by  said  fire,  accompanied  and 
verified  by  his  affidavit,  and  the  certificate  of  a  magistrate  or 
notary  public,  certifying  his  opinion  of  the  amount  of  said  loss 
by  fire,  and  that  the  sama  was  occasioned  without  fraud  or  evil 
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practice,  "which  said  last  two  papers  were  also  delirered  to  jonr 
company,  shortly  after  said  fire,  and  before  this  suit."  Because 
the  defendant  neither  produced  the  papers  mentioned  in  this 
notice  or  gave  any  excuse  or  reason  for  not  producing  them,  the 
plaintiff  insists  that  such  conduct  on  the  part  of  the  defendant, 
in  connection  with  the  other  proof  in  the  cause,  authorized  the 
juiy  to  presume  that  the  papers  contained  the  necessary  prelim- 
inary proof.  But  the  position  here  assumed  is  not  sustained 
by  the  authorities.  In  such  a  case  as  this,  the  non-production 
of  the  papers  has  no  other  legal  effect  than  to  allow  the  oppo- 
site party  to  prove  their  contents.  The  refusal  to  produce  does 
not  authorize  any  inference  against  the  party  refusing:  Cooper 
▼.  GibboTis,  3  Camp.  363;  Lawson  and  Another ^  Amgnees  ofShiff- 
ner  y.  Sherwood,  1  Stark.  314,  in  2  Eug.  Com.  L.  405;  1  Oreenl. 
£y.,  sees.  37,  5G0;  Evans'  Pr.  293;  Koscoe  on  Ev.  6. 

The  plaintiff's  attorney,  however,  seems  to  consider  his  view 
of  this  question  fully  sustained  by  the  case  of  Clifton  v.  United 
StcUeSy  4  How.  242.  But  the  unfavorable  inference  there  allowed 
against  the  party  for  not  producing  the  papers  veas  under  very 
different  circumstances  from  the  present.  There  it  was  con- 
tended on  the  part  of  the  United  States  that  the  goods  in  ques- 
tion had  been  forfeited  by  the  claimant  in  consequence  of  his 
having  fraudulently  imported  them.  And  the  court  below, 
under  the  seventy-first  section  of  the  act  of  1799  (as  the  supreme 
court  say  they  had  a  right  to  do),  "  had  pronounced  the  proof 
sufficient  to  establish  the  offense,  unless  explained  or  rebutted 
by  opposing  evidence." 

The  counsel  for  the  government,  with  a  view  of  further 
strengthening  their  cause,  and  in  pursuance  of  previous  notice 
for  that  purpose,  called  upon  the  claimant  for  the  production 
of  his  books  and  papers  having  relation  to  the  importation  of 
the  goods.  But  neither  the  books  nor  papers  were  produced, 
nor  any  account  given  for  the  non-production.  And  on  page 
246  it  is  said:  '*  Probable  cause  for  the  prosecution  having  been 
thus  sufficientiy  established,  the  claimant  went  into  his  defense, 
and  instead  of  furnishing  evidence  of  the  prices  actually  paid 
by  him  to  the  houses  abroad  from  whom  the  goods  were  pur- 
chased, as  he  might  have  done,  either  by  executing  a  commis- 
sion to  take  their  testimony,  or  by  persons  concerned  in  making 
the  purchases,  or  by  the  production  of  the  books  of  account 
Uiat  had  been  called  for,  as  the  call  afforded  him  an  oppor- 
tunity to  put  them  in  evidence,  he  placed  the  defense  altogether 
upon  the  judgment  and  opinions  of  merchants  and  other  pei^ 
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wona  aoqtiainted  with  this  description  of  goods,  as  to  the  Tolae 
and  cost  of  the  article  in  the  home  market,  tending  thereby  to 
oonfirm  and  support  the  correctness  of  the  Talnations  as  fixed  in 
the  invoices.*' 

In  the  instructions  given  below  it  was  stated  *'tbat  the 
claimant  knew  from  whom  he  had  bought  the  goods,  and  what 
was  their  actual  cost,  and  yet  had  not  produced  the  testimooy, 
or  accounted  for  its  absence;  that  to  withhold  testimony  which 
it  was  in  the  power  of  the  party  to  produce,  in  oixler  to  rebut  a 
charge  against  him,  where  it  is  not  supplied  by  other  equivalent 
testimony,  might  be  as  fatal  as  positive  testimony  in  support  or 
confirmation  of  the  charge.  And  that  if  the  claimant  had  with- 
held testimony  of  his  accounts  and  transactions  with  thefio  par- 
ties (meaning  the  foreign  houses  from  whom  he  had  purchaBed 
the  goods),  the  jury  were  at  liberty  to  presume  that,  if  pro- 
duced, they  would  have  operated  unfavorably  to  his  case." 

It  is  evident  that  the  supreme  court  afSrmed  these  instructions 
because  they  were  given  at  a  stage  of  the  case  when  probable 
cause  for  the  prosecution  had  been  established,  and  the  onua  of 
exonerating  himself  from  the  charge  by  proof  was  therefore  cast 
on  him.  And  a  very  serious  chargo  it  was,  involving  in  its  re- 
sult not  only  the  loss  of  considerable  property,  but  loss  of 
character  also,  being  accused  of  violating  the  revenue  laws  of 
the  country  by  means  of  frauds  and  perjuries. 

On  page  247  the  court  use  this  strong  language:  '*  Under 
these  drcumstances,  the  claimant  was  called  upon  by  the 
strongest  considerations,  personal  and  legal,  if  innocent,  to 
bring  to  the  support  of  his  defense  the  very  best  evidence  that 
was  in  his  possession  or  under  his  control.  This  evidence  was 
certainly  within  his  reach,  and  probably  in  his  counting-room; 
namely,  the  proof  of  the  actual  cost  of  the  goods  at  the  place  of 
exportation.  He  not  only  neglected  to  furnish  it,  and  contented 
himself  with  the  weaker  evidence,  but  even  refused  to  furnish 
it  on  the  call  of  the  government,  leaving,  therefore,  the  obvious 
presumption  to  be  turned  against  him  that  the  highest  and  best 
evidence  going  to  the  reality  and  truth  of  the  transaction  would 
not  be  favorable  to  the  defense." 

Now,  in  the  case  before  us  there  was  no  obligation  on  the  de- 
fendant to  show  any  defect  in  the  preliminary  proof  until  the 
plaintiff  had  first  made  out  a  prima  facie  case  of  compliance 
with  the  requirements  of  the  policy  on  that  subject,  which,  we 
think,  has  not  been  done.  The  decision,  therefore,  in  Cli/lon  v. 
Dhiied  Stales,  4  How.  242,  cannot  with  propriety  be  applied  to 
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the  present  question.  In  truth,  that  decision  only  recognises 
the  principle  that  when  a  party  under  an  obligation  to  sustain 
bis  defense  by  proof  has  in  his  possession  important  evidence 
on  the  subject,  and  fails  to  produce  it,  but  attempts  to  establish 
his  defense  by  evidence  of  inferior  character,  it  authoiizes  an 
inference  that  he  does  not  furnish  the  best  because  it  would  in- 
jure, instead  of  benefiting,  his  cause.  And  we  see  no  reason  for 
doubting  the  correctness  of  the  position  already  stated  upon 
the  authorities  referred  to,  that  the  present  failure  to  produce 
the  papers  under  the  notice  only  allowed  the  plaintiff  tbe  right 
to  prove  their  contents. 

After  a  careful  consideration  of  all  the  circumstances,  we  are 
brought  to  the  conclusion  that  the  first  proposition  contained 
in  the  defendant's  second  prayer  is  right,  and  tbat  the  court 
ought  to  have  instructed  the  jury  there  was  no  evidence  in  the 
cause  that  such  preliminary  proof  as  the  ninth  condition  of  the 
policy  required  had  been  furnished  by  the  plaintiff  before  the 
institution  of  the  suit. 

The  prayer  also  contains  the  proposition  that  there  was  no 
evidence  that  the  preliminary  proof  of  loss  was  waived  by  the 
defendant,  which,  in  our  opinion,  is  also  correct. 

The  conversation  between  Mr.  Lavender  and  the  president  is 
tbe  proof  which  is  relied  upon  to  establish  a  waiver.  But  we 
suppose  what  has  been  said  in  reference  to  that  conversation  is 
sufficient  to  show  that  instead  of  considering  it  as  any  proof  of 
an  implied  waiver  it  is  a  negation  of  any  such  implication. 

The  counsel  of  the  plaintiff,  however,  says  the  court  were 
right  in  refusing  the  prayer,  because  whether  there  was  a  waiver 
or  not  was  a  question  for  the  jury,  and  not  for  the  court. 

In  Edwards  v.  Ballimore  Firelm.  Co.,  3  Gill,  17G,  the  plain- 
tiff prayed  the  court  to  instruct  the  jury  *•  that  if  they  believed 
the  facts  set  out  in  the  foregoing  statement,  the  defendants 
have  waived  the  adduction  by  the  plaintiff  of  the  preliminary 
proofs  required  by  the  conditions  annexed  to  said  x>olicy  of  in- 
surance, and  that  such  waiver  dispenses  the  plaintiff  from  now 
offering  evidence  of  his  having  furnished  the  same;"  which 
prayer  the  court  refused,  and  the  decision  was  affirmed:  Id. 
185.  Now,  if  the  doctrine  contended  for  by  the  cotmsel  for  tho 
present  plaintiff  is  correct,  with  reference  to  the  circumstances 
of  this  case,  it  is  reasonable  to  presume  the  late  court  of  appeals 
would  have  placed  their  affirmance  of  the  decision  just  referred 
to  upon  the  ground  tbat  the  prayer  presented  a  question  to  the 
court  which  was  exclusively  for  the  consideration  of  the  jury; 
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bat  they  giye  not  the  least  intimation  of  their  entertaining  finch 
an  opinion.  On  the  contrarj,  the  court  enter  into  an  argument 
to  show  that  if  the  letter  supposed  to  create  the  ^waiver  could  be 
BO  construed  it  could  be  of  no  avail  to  the  plaintiff,  because  at 
the  date  of  the  letter  it  was  too  late  to  supply  any  defect  in  the 
preliminary  proof.  And  then,  on  page  187,  they  decide  the 
letter  not  to  be  a  waiver,  without  intimating  a  doubt  of  their 
authority  to  treat  the  question  as  one  of  law. 

"Where  all  the  facts  and  circumstances  relating  to  the  subject 
are  admitted,  in  our  opinion  a  party  has  the  right  to  ask  tbe 
court  to  inform  the  jury  whether  the  evidence  is  sufficient  to 
establish  a  waiver.  Here  there  is  no  conflict  of  testimony,  the 
proof  being  all  on  one  side;  and  the  prayer  is  such  that  it  neces- 
sarily concedes  the  truth  of  all  the  plaintiff's  evidence,  and  all 
legitimate  inferences  which  may  be  drawn  from  it.  That  such  is 
the  necessary  concession  of  the  prayer  may  be  seen  by  referring 
to  McElderry  v.  Flannagan,  1  Har.  &  G.  320,  where  it  is  said: 
"  Before  the  court  could  legally  give  the  instruction  prayed  for 
by  the  appellee,  they  must  admit  the  truth  of  the  testimony 
offered  by  the  appellants,  and  of  the  testimony  given  by  the 
appellee,  which  may  operate  in  the  appellant's  favor,  and  the 
existence  of  all  material  facts  reasonably  deducible  therefrom, 
even  though  contradicted  in  every  particular  by  the  testimony 
on  the  port  of  the  appellee."  See  also  Cole  v.  EM,  7  Gill  &  J. 
26;  ai^d  Guy  v.  Ihma,  G  Gill,  86. 

In  tbe  absence  of  evidence  to  show  that  such  preliminaiy 
proof  as  the  policy  made  necessary  had  been  furnished,  and  no 
waiver  of  that  proof  having  been  established,  the  plaintiff,  of 
course,  had  no  right  of  action,  and  therefore  the  second  prayer 
should  have  been  granted. 

From  the  views  already  expressed,  it  is  evidently  proper,  in 
our  opinion,  that  the  decision  below  should  be  reversed,  because 
the  defendant's  fourth  and  sixth  prayers  were  refused. 

Having  thus  settled  the  important  questions  involved  in  this 
controversy,  we  suppose  it  unnecessary  to  express  any  opinion 
in  regard  to  the  other  matters  referred  to  in  the  argument. 

Judgment  reversed  and  procedendo  ordered. 

Instruction  that  there  is  No  Evidence  or  Fact  Sought  to  be  Proved 
is  not  error,  but  is  correct:  See  SaUerwhUe  v.  Jlicks,  57  Ain.  Deo.  577. 

Notice  to  Produce  Papers,  ErvBCTTo  Let  in  Sbcondart  Proof:  WaUUn 
T.  Davidson,  25  Am.  Dec  602;  McKelUp  v.  McIUtenny,  28  Id.  711. 

What  Constitutis  Waiver  is  QuBsnoN  of  Law:  See  Minor  ▼.  JSdwardB^ 
49  Am.  Dec.  121. 
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Gaitheb  V.  Mybiok. 

[»  Uakilakd,  118.] 
SUVnOABOOB  AXE  BOUKD  BT  PkINCIPLES  WhICH  RaOULATK  CONDUCT  0» 

Factobs  Abroad,  and  are  liable  for  injuries  to  the  employer  caoaed  by 
want  of  reasonable  skill  or  ordinary  diligence 

Tbbm  "  Reasonable  Skill  **  Imposts  Such  Skill  as  is  Ordikarilt  Po^ 
SESSED  and  employed  by  persona  of  common  capacity  engaged  in  the  sam* 
trade. 

Ordinary  Dilioekcb  Means  that  Dbgfrbb  of  Gabb  which  persons  of  com* 
mon  prudence  are  accustomed  to  use  in  the  conduct  of  their  own  business. 

Scpebcargoes  must  Act  in  Good  Faith  and  Exercise  proper  judgment 
in  their  transactionB  in  that  capacity. 

Supercargo  UAVI^'a  Venture  or  uis  Own  in  Same  Vessel  must  exercise 
as  much  diligence  and  core  about  his  factorage  transactions  as  he  does 
about:  hia  own  venture. 

Supercargo  is  Changeable  with  NEOLiaENCB  in  making  sale  without 
proper  inquiry,  where  he  has  had  notice  sufficient  to  put  a  person  of  pru* 
deuce  on  his  guard. 

Supercargoes  cannot  Generally  Delegate  their  Authorttt,  but  the 
necessity  of  the  case,  the  usages  of  trade,  or  the  law  and  custom  of  the 
country  where  the  agency  is  to  be  executed,  may  at  times  give  rise  to 
exceptions  to  this  rule. 

Duties  and  Liabilities  op  Master  op  Vessel,  who  is  also  eonBigiiee  of 
the  cargo,  are  as  separate  and  distinct  as  to  each  capacity  as  if  oonfideil 
to  dififerent  persons. 

Caboo  must  be  Carried  According  to  Projected  Votage  by  use  of 
every  reasonable  and  practicable  method,  and  the  master  and  owners  will 
be  responsible  for  every  act  not  strictly  iu  futherance  of  this  di|ty. 

Nboessity  to  Justify  Sale  op  Cargo  and  Ship  bepobe  Abrivino  at 
Port  of  Destination  must  be  such  a  necessity  as  supersedes  all  human 
laws,  and  a  sale  by  the  master  without  such  necessity  will  render  him 
and  the  owners  liable  to  the  shipper. 

Where  Continuance  of  Voyage  to  Port  of  Destination  is  Impractn 
CABLE,  master  should  if  possible  transship  goods  to  such  port,  but  if  thie 
cannot  be  done,  a  return  or  safe  deposit  may  be  made,  and  if  possible  the 
shipper  consulted;  and  in  any  case,  the  master  should  do  that  whicb 
would  be  most  conducive  to  the  interest  of  ail  conoomed. 

Pbovision  in  Contract  of  Affreightment  for  Transportation  op 
Cargo  **  to  Valparaiso  aud  a  market,"  authorizes  the  ship  to  visit  such 
other  ports  beyond  the  named  port  as  may  be  deemed  expedient  by  the 
master  and  supercargo,  in  tlie  exercise  of  a  sound  discretion,  and  inip<iaet 
on  the  ship  the  carriage  of  the  goods  until  a  market  is  found,  or  the  goods 
left  on  deposit  for  sale,  under  circumstances  of  necessity  authoriiciug  a 
departure  from  the  original  contract;  but  sucli  proHsion  docs  not  impoee 
on  the  supercargo  the  duty  of  selling  at  the  first  or  any  other  )X)rt,  if  lie 
has  reason  to  believe  tlmt  he  will  find  a  better  market  by  going  farther^ 
and  acts  in  good  faith. 

BoBMisAiON  TO  Jury  of  Questions  of  Fact  for  a  finding,  if  there  la  a« 
sufficient  evidence  of  such  facts,  is  erroneous. 
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AosHT  IS  FlLisiiMED  TO  BAVB  D(Hix  HI8  DuTT  imtU  oootnry  appeals;  and 
mifloondiiot  and  oegligenoe  will  not  be  presamed  in  the  abeenoe  of  proof 
thereoL 

Mastkb  Who  n  Fabt  Ownsb  and  Sitpkroaboo  n  Liabli  iob  Ikjubt  to 
Caboo,  resoHiDg  from  sale  of  the  veaMl  before  the  cargo  is  landed,  and 
then  landing  it  before  a  lale  was  effected  or  atotmge  obtained,  in  order  to 
deliver  the  vessel  in  compliance  with  the  contract  of  sale. 

RsQHT  TO  UAYx  Caboo  Cabbixd  axi>  Delivsred  Aooobdino  to  Pbo- 
jEOrSD  VoTAOK  is  superior  to  power  to  sell  vessel,  aud  a  claim  for  dam- 
ages for  a  sale  of  the  vessel  l)efore  delivery  of  the  cargo  is  not  affected 
by  the  fact  that  the  shipper  knew  that  the  vessel  might  possibly  be  sold. 

Act  of  Master  of  Vessel  ix  Subjecttno  Cargo  to  Risk  of  being 
Taken  and  Condemned  under  the  local  laws  of  the  port  of  discharge 
ia  not  a  ground  for  the  recovery  of  damages  against  him,  in  the  absence 
of  proof  that  the  caigo  waa  so  taken,  or  that  any  loss  resulted  therefrom. 

Caboo  Landed  befobe  Sale  and  bepobe  Reachino  Port  of  Destina- 
tion will  impose  on  master  of  vessel  liability  for  charges  of  landing  and 
reshipment  to  port  of  destiuation,  and  shipper  will  not  be  liable  therefor. 

Masteb  of  Vessel,  Wno  also  Acts  in  Capacity  of  Supeboaboo  with 
knowledge  of  the  shipper,  cannot  wholly  abandon  ha  duty  in  the 
former  capacity  to  discharge  that  of  tlie  latter;  but  he  most  act  in  both 
as  far  as  possible,  with  reference  to  the  respective  interests  of  his  princi- 
pal in  each  capacity. 

BrPEBCABOo  Who  Abandons  his  Trust  ob  Delegates  ins  Agenct, 
merely  because  the  cargo  could  not  be  disposed  of  at  one  of  the  ports 
reached  prior  to  the  port  of  destination,  is  guilty  of  a  violation  of  duty, 
and  liable  therefor. 

ScPERCABOO  IS  not  Liablb  IN  DAMAGES  bocause  another  party,  wrongfully 
and  without  his  privity,  assumes  authority  to  sell  and  does  sell  the  cargo. 

Absuupbit  to  recover  damages  for  loss  on  a  sale  of  flour, 
shipped  to  "  Valparaiso  aud  a  market,"  the  loss  being  alleged 
to  have  been  occasioned  through  the  negligence  and  misconduct 
of  the  defendant,  who  was  part  owner  and  master  of  the  ship, 
and  also  consignee  of  the  flour.  The  opinion  sufficiently  states 
the  facts  for  a  proper  understanding  of  the  case. 

William  Schley^  for  the  appellant. 
John  Nelson,  for  the  appellee. 

By  Court,  Tuck,  J.  The  apx)ellant  sued  the  appellee  to  recover 
damages  for  losses  alleged  to  have  been  sustained  on  the  sales 
of  flour  shipped  on  board  a  vessel  which  sailed  from  Baltimore 
for  ''  Valparaiso  and  a  market,"  of  which  the  appellee  was  part 
owner,  master,  and  supercargo.  Misconduct,  negligence,  and 
consequent  liability  are  imputed  to  him  in  eacli  and  all  of  these 
capacities. 

At  the  trial,  fourteen  prayers  were  offered  by  the  appellant, 
all  of  which  were  refused  except  the  last.    They  involve  the  con* 
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Btniotion  of  the  contract,  and  the  extent  and  proper  exercise  of 
the  discretion  reposed  in  the  appellee  nnder  the  circumstancee 
bj  which  he  found  himself  surrounded  at  his  first  port  of  desti- 
nation,  and  afterwards  in  the  progress  of  the  Toyage.  The  ques- 
tions presented  in  the  argument  will  appear  by  tiie  statements 
and  points  filed,  and  we  shall  dispose  of  them  in  their  order, 
first,  however,  stating  generally  the  rules  of  law  by  which  we 
suppose  cases  of  this  kind  to  be  governed. 

The  principles  which  regulate  the  conduct  of  factors  abroad 
apply  to  supercargoes:  Beawes'  Lex.  Merc.  44,  47;  Stoiy  on 
Agency,  sec.  33.  They  are  liable  for  injuries  to  the  employer, 
occasioned  by  the  want  of  reasonable  skill  or  of  ordinaiy 
diligence,  by  which  is  to  be  understood  **  such  skill  as  is,  and  no 
more  than  is,  ordinarily  possessed  and  employed  by  persons 
of  common  capacity  engaged  in  the  same  trade,  business,  or  em- 
ployment; and  by  ordinaiy  diligence  that  degree  which  persons 
of  common  prudence  are  accustomed  to  use  about  their  own 
business  and  affairs:"  Stoiy  on  Agency,  sec.  183.  They  are  also 
bound  to  good  faith,  and  must  exercise  their  judgment  after 
proper  inquiries  and  precautions,  and  where  they  have  a  venture 
on  the  same  ship,  they  are  bound  to  exercise  at  least  as  much 
diligence  and  care  as  to  their  factorage  transactions  as  they  do 
as  to  their  own  private  concerns.  And  they  are  chargeable  for 
negligence  if  they  sell  without  making  a  proper  inquiry  after 
ha^4ng  received  notice  of  facts  which  ought  to  put  a  person  of 
prudence  on  his  guard:  Id.,  sec.  186;  Bussell  on  Factors  and 
Brokers,  33,  34.  As  a  general  rule,  they  cannot  delegate  their 
authority  any  more  than  other  agents,  but  exceptions  may  arise 
where  the  power  of  delegation  is  conferred  by  the  necessity  of 
the  case,  the  usages  of  trade,  or  the  law  and  customs  of  tho 
country  where  the  agency  is  to  be  executed:  Story  on  Agency, 
sees.  13,  14,  34  a;  Warner  v.  Martin^  11  How.  209.  Where,  as 
in  this  case,  the  master  is  made  consignee  of  the  cargo,  the  duties 
and  liabilities  are  as  distinct  as  if  confided  to  different  persons: 
Story  on  Agency,  sec.  41. 

The  responsibility  of  the  defendant,  in  his  capacity  of  part 
owner  and  master,  arises  from  the  sale  of  the  ship,  and  the  al- 
leged improper  deliveiy  of  the  flour  at  Callao.  It  is  the  duty 
of  the  ship  to  convey  the  cargo  according  to  the  projected 
voyage,  and  this  must  be  done  by  every  reasonable  and  practical 
method.  **  Every  act  that  is  not  properly  and  strictly  in  further- 
ance of  this  duty  is  an  act  for  which  both  the  master  and  own- 
ers may  be  made  responsible:"    Abbott  on  Shipping,  241« 
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There  are  exneigencies  under  which  a  sale  of  the  cargo,  and 
even  of  the  ship,  may  be  justified,  but  the  necessitj  of  the  case 
must  require  that  course.  This  necessity  may  arise  suddenly, 
and  under  circumstances  that  could  not  haye  been  provided  for. 
"  In  general,  it  may  be  said  that  in  such  a  case  the  master  is  to 
do  that  which  a  wise  und  prudent  man  will  think  most  con- 
duciye  to  the  benefit  of  all  concerned.  Some  regard  may  be  al- 
lowed to  the  interest  of  the  ship  and  its  owners,  but  the  inter- 
est of  the  cargo  must  not  be  sacrificed  to  it.  Transshipment 
for  the  place  of  destination,  if  it  be  practicable,  is  the  first  ob- 
ject, because  that  is  in  furtherance  of  the  original  purpose;  if 
that  be  impracticable,  return  or  a  safe  deposit  may  be  expedi- 
ent. The  merchant  should  be  consulted,  if  possible.  A  sale  is 
the  last  thing  that  the  master  should  think  of,  because  it  can 
only  be  justified  by  that  necessity  which  supersedes  all  human 
laws.  If  he  sell  without  necessity,  his  owners,  as  well  as  him- 
self, will  be  answerable  to  the  merchant:"  Abbott  on  Shipping, 
243;  1  Amould  on  Ins.  189,  etc.;  Smith's  Merc.  L.  171,  292. 

As  to  the  construction  of  the  contract,  that  is,  the  meaning  of 
the  words  to  *'  Valparaiso  and  a  market,"  we  understand  the 
counsel  to  agree  that  they  must  be  interpreted  according  to  the 
analogy  of  this  case  to  one  arising  under  a  policy  of  insur- 
ance containing  such  a  clause;  and  by  this  test,  we  think  they 
authorized  the  ship  to  visit  such  other  ports,  beyond  the  one 
named,  as  the  appellee  thought  expedient,  in  the  exercise  of  a 
sound  discretion:  Deblois  v.  Ckean  Ins.  Co.,  16  Pick.  303  [28 
Am.  Dec.  245].  Whether  he  was  under  any  obligation  to  seek 
a  market  this  side  of  Valparaiso,  or  to  go  there  in  the  first  in- 
stance, we  need  not  decide,  inasmuch  as  he  did  visit  the  named 
port,  and  no  question  is  made  on  this  part  of  the  case.  These 
terms  also  imposed  on  the  ship  the  carriage  of  the  cargo  until  a 
market  was  found,  or  the  goods  left  on  deposit  for  sale  under 
circumstances  authorizing  such  a  departure  from  the  original 
contract  of  a£Greightment.  In  the  case  of  Bichardson  v.  London 
Assurance  Company ^  4  Camp.  93,  the  goods  in  question  were  the 
investment  of  an  East  India  captain,  and  the  voyage  was  de- 
scribed in  the  policy  to  be  ''at  and  from  London  to  Madeira, 
the  cape  of  Good  Hope,  and  all  or  any  of  the  ports  or  places  in 
the  East  Indies,  etc.,  until  arrived  at  the  last  place  of  discharge 
on  the  outward  voyage,  with  leave  to  exchange  the  goods  in  the 
course  of  the  voyage."  The  company's  cargo  was  discharged  at 
Calcutta  (a  place  within  the  policy),  and  the  ship  ordered  with 
another  cargo  to  Madras.    The  captain  had  also  landed  the 
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whole  of  hia  iznreetmeitt  at  Galcutta,  and  had  diqwsed  of  a  con* 
riderable  part  of  it;  but  being  unable  to  sell  the  residne^  he 
reeolved  upon  a  new  market,  and  for  this  purpose  reloaded  it 
on  board  the  ship  for  Madras,  on  which  intermediate  TOjage 
she  was  lost.  The  question  was  whether,  under  the  terms  of 
this  policy,  the  risk  still  continued  on  the  residue  of  the  cajH 
tain's  inyestment  on  board  at  the  time  of  the  loss,  or  whether  it 
bad  ended  at  Calcutta.  Lord  Ellenborough  held  that  the  risk 
bad  ceased  at  Calcutta,  **  the  last  place  of  discharge  on  the 
outward  TOjage/'  If,  he  said,  **  the  company's  officers  wish  for 
the  protection  which  is  here  sought  (that  is,  until  the  goods  are 
finally  disposed  of  in  some  market  in  the  East  Indies),  they 
must  not  limit  the  risk  to  the  duration  of  the  outward  voyage, 
but  extend  it  to  the  arriyal  of  the  goods  to  a  market  at  their 
final  port  of  discharge."  It  is  added  by  Mr.  Amould,  toI.  1, 
p.  439:  '*  There  can  be  no  doubt  that  an  insurance  in  such  form 
would  effectually  protect  the  goods  until  actually  disposed  of  iix 
some  foreign  market."  If  this  be  the  liability  of  the  insurers  in 
such  cases,  it  is  clear  that  it  is  the  ship's  duly  to  carry  the  caxgo 
until  disposed  of. 

Wc  proceed  to  apply  these  principles  to  the  case  before  us. 
The  first  prayer  was  properly  refused,  because  it  submitted  to 
the  jury  the  finding  of  facts  of  which  there  was  no  sufficient 
evidence.  One  specification  is  sufficient.  There  was  nothing 
from  which  the  jury  could  have  found  that  the  defendant  did 
not  make  reasonable  efforts  to  sell  the  plaintiff's  flour  at  a  fair 
price  at  some  one  or  more  of  the  ports  which  he  visited  before 
be  reached  Callao.  On  the  contrary,  it  was  in  proof  that  he 
bad  offered  the  flour  at  Arica,  and  not  satisfied  with  the  prices 
there,  said  he  was  going  to  Lima,  of  which  Callao  is  the  outer 
port,  because  he  had  received  advices  of  better  prices  at  that 
place.  In  the  absence  of  evidence  of  such  negligence  and  mis- 
conduct, the  law  does  not  presume  that  he  did  not  make  reason- 
able efforts  to  effect  sales  at  such  ports  as  he  thought  it  expedi- 
ent to  visit,  as  it  was  his  duty  to  have  done;  and  especially  as 
that  presumption  is  rebutted  by  the  consideration  that  it  was 
bis  interest,  as  part  owner,  to  sell  the  cargo  as  soon  as  prac- 
ticable. And  even  if  he  could  have  made  sales  at  Arica  or 
elsewhere,  he  had  a  discretion  to  do  so  or  not,  provided  it  was 
fairly  exercised.  The  nature  of  the  voyage — ^for  a  named  port 
and  a  market — ^necessarily  implied,  as  we  have  seen,  that  he 
was  not  bound  to  sell  at  the  first  or  any  other  port  if  he  had 
leason  to  believe  that  he  could  find  a  better  market  by  going 
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tariher,  and  acted  in  good  faith  on  each  infonnation.  We  may 
illustrate  this  view  (and  the  same  applies  to  propositioiis  pre- 
sented by  some  of  the  other  prayers),  by  supposing  that  with 
the  advices  he  had  received  at  Valparaiso  before  him  he  had 
sold  the  plaintiff's  flour  at  Arica  for  the  price  ofiered,  and  had 
then  sailed  for  Lima,  and  there  sold  his  own  flour  at  the  higher 
price  named  in  his  advices.  Would  not  the  pkintiff  have  had 
good  reason  to  complain  that  he  had  sold  his  flour  at  the  wrong 
market  ?  Yet  when  he  has  acted  upon  the  information  received, 
and  loss  has  occurred  to  the  plaintiff,  he  is  charged  with  neg- 
ligence. Certainly  the  result  should  not  alter  the  application 
of  the  principle. 

Objections  equally  fatal  apply  to  the  second,  third,  and  fifth 
prayers.  The  second  is  based  in  part  on  the  first,  besides 
embodying  other  propositions  of  fact  without  evidence  to  sus- 
tain them,  which  we  need  not  indicate. 

The  third  is  objectionable  for  the  reason  that  there  is  nothing 
to  show  that  the  purchaser  of  the  one  hundred  and  fifty  barrels 
sold  at  Arica  was  willing,  or  unwilling,  to  have  taken  any  of  the 
plaintiff's  flour  as  part  of  the  quantity  he  wanted.  To  fix  lia- 
bility on  the  appellee  in  this  aspect  of  the  case  could  only  be 
done  by  drawing  an  inference  against  his  interest  and  duty, 
when  there  is  nothing  in  his  management  of  the  caigo  up  to  that 
time  to  show  that  he  was  not  governed  by  a  desire  to  promote 
the  interests  of  all  concerned.  Flour  is  sold  by  the  brand  it 
bears,  and  there  is  no  evidence  thai  the  purchaser  at  Arica  wanted 
any  other  than  the  particular  kind  that  he  bought,  and  the  plain- 
tiff's flour  was  not  of  that  brand.  Besides,  this  prayer  imputes 
to  the  appelled  not  only  gross  negligence,  but  want  of  good  faith 
to  the  owners  of  the  cargo,  against  the  presumption  that  an 
agent  has  done  his  duty  until  the  contrary  appears:  Comer  v. 
Pendletany  8  Md.  337. 

The  motive  attributed  to  the  appellee  by  the  fifth  prayer,  for 
not  selling  all  the  flour  at  Arica,  is  not  warranted  by  the  proof, 
but  in  conflict  with  the  only  evidence  on  the  point.  Wysham 
proved  that  the  appellee's  reason,  as  he  informed  him  at  the 
time,  for  not  selling  there  at  less  than  nine  dollars  and  a  quar- 
ter was,  that  from  information  received  he  expected  to  obtain 
ten  or  ten  and  a  half  at  Lima.  In  the  face  of  this  proof,  and  in 
the  absence  of  any  sustaining  the  theory  of  the  prayer,  it  war 
impossible  for  the  jury  to  have  found  that  he  did  not  sell  at 
Arica  because  of  an  unwillingness  to  reduce  the  price  of  his 
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own  ilour  to  an  ayenge  less  than  be  could  obtain  for  tbe  quantity 
wbiob  he  actaallj  sold. 

In  addition  to  the  above  views,  all  the  preceding  piayers  pro- 
ceed, in  part,  on  an  assumed  violation  of  duty  which  the  law 
does  not  infer,  denying  to  the  appellee  any  discretion  whatever; 
whereas,  as  we  have  seen,  the  doctrine  is  well  settled  that  per* 
sons  in  his  capacity  are  often  compelled  to  act  in  a  manner  which 
the  law  does  not  sanction,  if  access  can  be  had  or  information 
given  to,  and  directions  received  from,  the  principal.  If  the 
hiw  were  otherwise,  it  is  difficult  to  imagine  that  such  agencies 
would  be  accepted  at  all,  imposing  liability  for  mere  errors  of 
judgment,  committed  in  the  honest  exercise  of  discretionary 
powers. 

We  entertain,  however,  a  different  view  of  the  propositions 
presented  by  the  sixth  prayer.  The  ship  arrived  at  Gallao  on 
the  fifth  or  sixth  of  October,  as  proved  by  Wysham  and  Dart- 
nell.  The  appellee  wrote,  on  the  thirteenth,  that  the  flour  had 
kept  perfectly  sweet,  that  he  had  sold  it  at  eight  dollars,  and 
that  the  vessel  also  was  then  disposed  of.  Wysham  proved  that 
the  vessel  was  sold,  to  be  delivered  in  ten  days,  and  that  after 
that  sale  the  defendant  caused  all  the  flour  to  be  landed  on  the 
mole,  when  there  was  no  storage  for  it,  and  that  it  was  injured 
by  such  exposure;  though  oi^  this  point,  and  as  to  the  condition 
of  the  flour  at  the  time  of  arrival,  there  was  conflicting  evidence. 

One  of  the  witnesses  also  stated  that  sample  barrels  were  sent 
ashore,  which  were  tried,  and  the  flour  pronounced  sour,  and 
that  the  appellee  had  all  the  flour  delivered  on  the  mole  after 
he  knew  that  the  first  purchase  had  been  thrown  up.  Now,  if 
the  appellee  had  not  discovered  on  the  thirteenth  that  the  flour 
was  damaged — and  that  he  had  not  is  clear  from  bis  own  letter — 
the  inference  is  that  he  sold  the  vessel  before  the  cargo  had 
been  landed,  and  (according  to  the  evidence  of  the  mate)  that  it 
was  landed  after  he  knew  its  unsound  condition,  and  before  he 
had  made  a  second  sale,  or  obtained  storage  for  it.  Upon  the 
state  of  case  submitted  to  the  finding  of  the  jury  by  this  prayer, 
if  the  appellee  landed  the  flour  '*in  order  that  he  might  be 
ready  and  prepared  to  deliver  the  vessel  pursuant  to  the  terms 
of  the  contract  of  sale,"  and  the  flour  was  injured  by  such  ex- 
posure on  the  mole,  th§  plaintiff  was  entitled  to  recover  for  the 
loss  resulting  from  such  disposal  of  the  cargo.  Upon  this  hy- 
pothesis, there  was  no  excuse  for  landing  the  flour  at  all  with- 
out first  having  made  sale  of  it,  or  obtained  proper  storage;  and 
the  case  is  stronger  against  him  if,  as  he  wrote  and  Wysham 
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states,  the  flour  was  sweet.  The  prayer  ascribes  a  motiTB  for 
the  landing,  to  be  found  bj  the  juiy,  inconsistent  with  the  in- 
terest of  the  shippers,  and  merely  looking  to  the  interest  of  the 
ship-owners,  and  which,  if  true,  was,  to  the  extent  of  the  dam- 
age thereby  incurred,  a  sacrifice  of  the  interest  of  the  caigo  to 
that  of  the  owners  of  the  Tessel:  Abbott  on  Shipping,  243.  We 
haye  seen  that  the  ship  may  be  sold  under  pressing  emergencies, 
but  there  was  no  such  necessity  if  the  hypothesis  of  the  prayer  be 
correct.  The  counsel  for  the  appellee  adverted  to  the  letter  of 
Wysham  &  Co.,  in  which  it  is  said, ''  It  is  possible  you  may  sell 
the  yessel,''  for  the  purpose  of  showing  that  the  plaintiff  knew, 
at  the  time  of  the  shipment,  that  a  sale  was  in  contemplation. 
This  letter  had  reference  to  a  return  cargo;  we  suppose  that  it 
was  never  imagined  by  any  of  the  parties  that  the  vessel  would 
be  sold  before  the  flour  was  disposed  of.  The  ship  may  always 
be  sold  if  the  owner  or  the  master  choose  to  violate  a  duty.  Ik 
cannot  be  prevented.  But  the  power  to  sell  is  subordinate  to 
the  claim  of  the  cargo  to  be  carried  and  delivered  according  to 
the  projected  voyage;  and  that  the  owners  of  this  caigo  knew 
that  the  vessel  might  possibly  be  sold  can  have  no  effect  upon 
their  claim  for  damages  if  they  incur  loss  by  the  sale.  The  obli- 
gation to  carry  the  cargo  is  generally  paramount  to  every  other 
duty,  and  yields  only  to  that ''  necessity  which  supersedes  all 
human  laws:"  Id.  True,  the  appellee  had  an  interest  in  selling 
the  ship,  but  he  had  also  incurred  an  obligation  to  the  plaintiff; 
and,  as  was  said  by  Lord  EUenborough  in  Thompson  v.  Ilave^ 
lock,  1  Camp.  628,  "no  man  should  be  allowed  to  have  an 
interest  against  his  duty." 

According  to  the  rules  governing  the  case  as  applied  in  dis- 
posing of  the  first  prayer,  we  think  there  was  no  error  in  refus- 
ing the  seventh.  There  was  nothing  to  show  that  the  conduct 
of  the  appellee  at  Arica  was  different  from  what  a  prudent  and 
judicious  owner  would  have  done  under  the  same  circumstances 
and  with  the  same  advices  before  him. 

If,  as  stated  in  the  eighth  prayer,  the  defendant.,  not  having 
found  a  market,  had  the  flour  landed,  and  placed  and  left  on 
the  mole  at  Callao,  and  if  it  became  damaged  before  a  sale  could 
be  effected,  by  reason  of  exposure  there  for  six  or  eight  days, 
it  was  very  dear  that  he  was  liable  for  the  consequences.  This, 
however,  was  for  the  jury,  about  which  there  was  evidence  on 
either  side. 

We  think  the  ninth  prayer  was  properly  refused.  It  is  merely 
speculatiYe  as  to  losses  that  might  have  resulted  from  landing 
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ftour  floor  in  Tiolation  of  the  local  laws.  But  as  the  fbur  was 
uot  seized  and  condemned  under  these  laws,  the  plaintiff  can- 
not be  said  to  have  suffered  by  an  act  subjecting  the  flour  merelj 
to  the  risk  of  being  takei.  and  destroyed,  in  the  abeenoe  of  proof 
that  such  violation  of  the  law  did  place  the  delendant  in  the  power 
of  dealers  in  the  article,  whereby  loss  was  actually  incurred  by 
the  plaintiff. 

The  tenth,  eleventh,  and  twelfth  prayers  relate  to  the  expenses 
of  landing,  reshipment,  and  freight  of  the  flour  that  was  sent  to 
Paita.  It  was  the  duty  of  the  ship  to  have  carried  the  flour  to 
a  market,  or  until  finally  landed  under  circumstances  author- 
izing a  departure  from  the  original  contract,  whicb,  as  we  have 
said,  had  not  occurred  at  Callao;  consequently  the  plaintiff 
was  not  liable  for  the  freight  from  Callao  to  Paita.  This  prayer 
leaves  out  of  view  the  sale  of  the  vessel;  but  as  the  carrying  of 
the  cargo  according  to  the  contract  is  the  master's  first  duty,  it 
lies  on  the  defendant  to  excuse  himself  for  having  forwarded 
part  of  the  flour  to  Paita  on  another  vessel,  and  he  cannot 
xharge  for  such  freight. 

The  eleventh  and  twelfth  prayers  ought  also  to  have  been 
/granted,  upon  the  hypothesis  of  the  tenth.  Until  the  flour  was 
sold  it  ought  not  to  have  been  landed.  The  landing  without  a 
previous  sale  was  such  an  act  as  to  relieve  the  consignor  of  the 
:Jonr  from  all  liability  for  the  charges  of  landing  and  reshipment. 
t  The  thirteenth  prayer  seeks  to  charge  the  appellee^  as  super- 
cargo, for  a  conversion  of  the  flour,  by  having  sent  it  to  Paita 
for  sale  by  another  person.  Wo  have  seen  that  emergencies  may 
arise  to  render  a  deposit  of  the  cargo  necessary;  as,  for  exam- 
ple, the  sale  of  the  ship,  or  the  want  of  a  market,  because  a  sale 
cannot  bo  made  if  a  purcliaser  cannot  be  found;  and  other  cir- 
cumstances may  arise  justifying  this  course;  and  if  the  con- 
signee acts  in  good  faith,  with  reference  to  his  predicament  at 
the  time,  he  ought  not  to  be  censured.  The  general  rule  is,  that 
the  trust  cannot  be  delegated,  but  this  is  not  without  excep- 
tions. "  The  authority  is  exclusively  personal,  unless,  from  the 
^express  language  used,  or  from  the  fair  presumptions  growing 
out  of  the  particular  transaction,  or  of  the  usage  of  trade,  a 
broader  power  was  intended  to  be  conferred  on  the  agent:" 
Story  on  Agency,  sec.  14.  "Where  the  consignee  is  master,  and 
this  is  known  to  the  shipper,  he  cannot  wholly  abandon  the  latter 
•duty  to  discharge  that  of  supercargo;  he  must  act  in  both,  as  far 
tis  possible,  with  reference  to  the  interest  of  the  respective  prin« 
ripals:  Day  v.  Noble,  1  Johns.  Cas.  174;  S.  C,  2  Pick.  616, 
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There  is  nothing  stated  in  the  prayer  to  excuse  the  consignee; 
but  it  goes  upon  the  ground  that  he  abandoned  his  trust  to  an- 
other, merely  on  fin<^iTig  that  the  flour  could  not  be  disposed 
of  at  Callao.  In  this  riew  we  think  the  first  branch  of  the 
prayer,  if  offered  alone,  might  have  been  granted.  But  it  went 
further,  and  asked  to  recover  the  value  of  the  flour,  if  the  jury 
found  that  some  other  person  assumed  to  sell  it  in  the  absence 
of  the  defendant,  and  without  his  knowledge  or  approval  of  the 
terms  of  sale.  Of  course  such  a  sale  would  not  divest  the  title 
of  the  plaintiff;  but  it  does  not  follow  that  the  defendant  would 
be  liable  because  another  person  wrongfully,  and  without  hi» 
privity,  had  assumed  authority  to  dispose  of  it.  As  an  entirety^ 
the  prayer  was  faulty,  and  properly  refused. 

It  follows  that,  dissenting  from  the  rulings  below  on  the 
sixth,  eighth,  tenth,  eleventh,  and  twelfth  prayers,  the  judgment 
must  be  reversed,  and  a  procedendo  ordered. 

Judgment  reversed  and  procedendo  ordered. 


SopsBCABOOss,  Who  ark,  and  thzir  Riobts,  Dums,  Ain>  Liabiu- 
mss. — Snpeicargoei  are  defined  to  be  "persona  specially  employed  by  tb» 
owner  of  a  car^  to  take  cbarge  of  and  sell  to  the  best  advantage  merchan- 
dise which  has  been  shipped,  and  to  t>irrchaae  retaming  cargoes,  and  to  re- 
ceive freight,  as  they  may  be  authorized:"  Boav.  Law  Diet.  Another  defini- 
tion, perhaps  more  accarate,  is  the  following,  given  in  Beawes'  Lex.  Merc. 
47,  viz.:  "Snpercargoes  are  persons  employed  by  commercial  companies  or 
by  private  merchants  to  take  chaige  of  the  oargoes  they  export  to  foreign 
coantries,  and  to  sell  them  there  to  the  best  advantage,  and  to  parehase 
proper  commodities  to  relade  the  ships  on  their  retom  home  They  nsually 
go  ont  with  the  ships  on  board  of  which  the  goods  are  embarked,  and  return 
home  with  them,  and  in  this  differ  from  factors,  who  reside  abroad."  Super- 
cargoes are  properly  a  class  of  factors,  and  are  bound  by  the  rules  generally 
applicable  to  the  latter:  Story  on  Ageooy,  see.  88*  As  to  the  genera]  law 
relative  to  factors,  and  their  duties  and  responsibilities,  see  the  extensive 
note  on  that  aabject  to  Bigdow  v.  Waiter,  66  Am.  Dec.  158-171.  The  gen- 
eral dafinitioD  of  a  factor,  however,  is  said  not  to  be  applicable  to  a  saper- 
cargo.  The  latter  are  only  fuan  factors,  posasasing.  Indeed,  the  character  of 
factors,  inasmuch  as  they  are  general  agents  to  purchase  goods  with  proceeds 
of  cargoes  consigned  to  them,  but  «^iflferi«g  in  this,  that  they  usually  go  out 
and  return  home  with  the  ships  on  board  of  which  such  cargoes  are  em- 
barked: Russell  on  Factors  and  Brokers,  2,  note  c;  Damdwn  v.  Otcynne,  ISL 
Bast,  381,  896.  A  aapercargo,  unleaa  his  authority  be  expressly  or  impliedly 
restrained,  must  from  the  nature  of  his  employment  be  invested  with  a  com- 
plete control  over  his  cargo  and  everything  which  immediately  concerns  it^ 
and  that  embraces  even  its  destination:  Davidaon  v.  Owynne,  tupra;  but  the 
supercargo  has  no  power  to  interfere  with  the  government  or  navigation  of 
the  ship:  2  Pardeasns  Droit  Commercial,  sec.  646.  Where  the  master  of  a 
veaael  is  also  the  consignee  of  his  cargo,  he  assumes  the  capacity  of  super* 
cwgo:  B%m  v.  Lawrauet  3  T.  R.  454;  Smedley  v.  Teaton,  ^  Cranch  C.  C.  181; 
aad  when  aeting  in  such  capacity,  is  the  agent  of  the  consignor:  The  Waldo,  2 
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Wftre,  161;  William*  v.  NiehoU,  13  Wend.  58;  Stone  v.  Waitt,  52  Am.  Deo. 
621.  ThoQgh  not  named  as  such,  iu  case  of  urgent  necessity  the  master  of 
a  vessel  may  be  clothed  with  the  authority  of  supercai^go,  and  in  such  case 
he  is  bound  to  act  to  the  best  interest  of  the  shipper:  The  Vchna,  3  Ware, 
140;  The  OnUUudinf,  3  C.  Itob.  240.  In  cases  where  the  master  of  a  vessel 
acta  as  supercargo,  his  duty  in  each  capacity  is  distinct  and  independent: 
Coureier  v.  RUter,  4  AVash.  552;  The  IValdo,  2  Ware,  161;  Dusar  v.  Perit, 
4  Bing.  361;  and  is  as  separate  as  though  confided  to  different  persons: 
EarU  T.  Rowcrqft,  8  East,  126;  VrovjnlUU  v.  BaU^  4  DalL  294;  The  8L 
NickoUu,  1  Wheat  417;  Ktndrkk  v.  Delafield,  2  Cai.  67;  Cook  v.  C<mma- 
9ial  Ins.  Co.,  11  Johns.  40;  Th€  Vrow  JudUh,  1  C.  Bob.  150;  WiUiamt  v. 
KichoUf  13  Wend.  58.  In  case  of  necessity,  a  supercargo  may  bind  the 
owner  and  his  principal  by  sale  or  pledge  of  part  of  the  cargo,  or  otherwise, 
before  reaching  the  port  of  destination:  Forrestier  v.  Bordman,  1  Story,  43; 
but  a  supercargo  of  various  shipments  by  the  same  vessel  cannot  pledge  them 
in  a  mass  to  secure  advances  so  as  to  bind  his  principals,  but  he  must  keep 
the  interests  separate:  Newbold  v.  Wright,  4  Bawle,  195.  Supercargo,  also 
master,  arriving  at  port  of  destination,  acts  ss  agent  of  consignor  in  dis- 
posing of  the  goods:  Statie  v.  WaiU,  52  Am.  Deo.  621;  and  if  at  such  port  he 
is  unable  to  effect  a  sale,  he  is  justified  in  leaving  the  goods  there  with  a  re- 
sponsible party  for  sale:  Stone  v.  Wiati,  supra;  Day  v.  NohU,  2  Pick.  616; 
LateUr  v.  Keaqukk,  1  Johns.  Cas.  174;  and  a  consignee  thus  selected  by  the 
supercargo  becomes  the  agent  of  the  shipper,  and  i»  liable  to  him:  MerrUk 
V.  Bernard,  1  Wash.  499;  and  if  the  supercargo  should  die,  his  repreaenta* 
tives  would  not  be  liable  for  the  consignee's  acts  which  are  not  imputable  to 
instructions  from  the  supercargo  duriug  his  life-time:  Paw«m  v.  Donnelly  19 
Am.  Dec.  213.  The  right  of  a  supercargo  to  compensation  is  extinguished 
or  ceases  by  the  breaking  up  of  the  voyage,  or  any  similar  circumstance 
whereby  he  is  discharged  from  the  performance  of  all  duties  as  such:  Pawmm 
v.  Donnell,  iupra,  A  supercargo  may  retain  goods  for  any  general  balance  due 
him  by  the  owners:  Vowell  v.  Weal,  4  Cranch  C.  C.  100;  LuckeU  v.  West,  Id.  101. 
A  supercargo  who  engages  to  trausport  goods  at  his  risk  becomes  personally 
liable  therefor,  and  is  responsible  on  the  goods  being  stolen:  Bridge  v. 
Austin,  4  Mass.  115.  The  shipper  of  goods  by  receiving  tiie  proceeds  without 
objection  ratifies  a  sale  by  a  supercargo:  Forrestier  v.  Bordtttoa,  1  Story,  43. 

Ordinart  and  Bsasonablb  Cakb  a:«d  Diuobncs,  Dsnxirioir  of:  See 
Freer  v.  Cameron,  55  Am.  Dec.  671,  note. 

Want  of  Evidence  on  Which  to  Bass  Instruction  and  Scbxission  of 
Question  to  Jury  will  render  instruction  erroneous  if  given:  See  Johnson  ▼• 
Jennings,  60  Am.  Dec.  323;  Duggins  v.  Watson,  Id.  560. 


Matob  and  Gmr  Gounoil  of  Bai/tdiobe  v.  Mae- 

RXOTT. 

[9  Uaxtlaxd,  160.] 

.Statute  Confeb&ino  on  Municipal  Corforation  ''Full  Power  anb 
Authoritt  to  enact  and  pass  all  laws  and  ordinances  neoessary  to  pre- 
serve the  health  of  the  city,  and  to  prevent  and  remove  nuisances, "  wiU 
impose  on  the  city  liability  for  causing  or  not  removing  nuisanoeti  to  any 
j^erson  who  has  received  special  damage  therefrom;  the  exercise  of  tha 
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power  conferred  being  for  the  public  good,  And  so  not  merely  diecretloii- 
ary,  bnt  imperative,  and  the  words  "  power  and  anthority  '*  in  inch  caee 
meaning  dnty  and  obligation. 

MumciPAL  CoKTORATioN,  BT  Mk&x  pAsaaoK  ov  Obdinancx  providing  for 
removal  of  anow  and  ice  from  etreeta,  ao  aa  to  prevent  their  aocnronlation 
from  becoming  a  nniaanee,  doet  not  thereby  diacharge  itaelf  from  the  duty 
impoaed  by  a  atatate  anthorizing  it  to  prevent  or  remove  nniaanoea,  but 
the  municipality  muat,  under  auch  atatute,  make  vigoroua  efforta  to 
enforce  auch  ordinance,  in  order  to  bring  itaelf  within  the  aaving  of 
having  need  reaaonable  care  and  diligence  in  removing  the  nuiaance 
complained  of. 

Damages  abe  kot  Rbcovbrabls  vob  Injubt  Risultinq  from  Kuibakcx 
uiileaa  party  auing  ahow  reaaonable  and  ordinary  care  and  diligence  on  hia 
part  to  avoid  the  injuiy. 

Inoox vENisxcK  OB  IxjUBT  Besultwo  IN  CoMMON  TO  All  CiTiZEifs  from  the 
aame  aonrce  of  complaint  ia  a  common  nuiaance,  and  the  remedy  there- 
from muat  be  by  indictment. 

Cabe  to  recover  damages  for  injuiy  Btustained  by  plaintiff  in 
consequence  of  defendants'  alleged  negligence  in  not  preventing 
or  removing  an  accumulation  of  ice  in  one  of  defendants'  Btreets. 
The  opinion  states  the  case. 

Grafton  L.  Dulany,  for  the  appellants. 

Vivian  Brent  and  Charles  E,  Phelps^  lot  the  appellee. 

By  Courty  Mason,  J.  This  action  was  brought  to  recover  dam- 
ages for  an  injury  sustained  by  the  plaintiff,  in  consequence  of 
the  alleged  negligence  of  the  defendants  in  not  preventing  or 
removing  an  accumulation  of  ice  on  the  footway  on  Fayette 
street,  Baltimore,  upon  which  the  plaintiff  slipped  and  fell,  and 
broke  his  knee-cap,  whereby  he  became  lame  and  crippled  for 
life. 

There  is  no  dispute  about  the  facts.  That  the  ice  had  accumu- 
lated and  been  suffered  to  remain  on  the  sidewalk  for  a  long 
time,  to  the  great  inconvenience  and  even  danger  of  persons 
passing,  and  that  the  plaintiff  actually  fell  and  seriously  injured 
himself,  there  is  no  doubt.  But  the  questions  presented  upon 
this  record  are:  1.  Is  a  municipal  corporation  like  the  city  of 
Baltimore  responsible  at  common  law,  as  individuals  are,  for  the 
consequences  of  causing  or  not  removing  nuisances?  2.  If  not, 
has  this  corporation  been  made  so  responsible  by  any  act  of  our 
assembly?  and  3.  If  responsible  in  either  aspect  of  the  case, 
does  the  evidence  disclose  that  the  plaintiff  has  received  such 
special  or  particular  damage  from  this  nuisance,  which  is  not 
common  to  all  the  community,  and  which  will  entitle  him  to 
maintain  the  present  action  ? 
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We  will  first  proceed  to  consider  tHe  second  general  proposi- 
tion, viz.,  the  liability  of  the  city  under  the  statutes. 

The  act  of  1796,  chapter  68,  incorporating  the  city  of  Balti- 
more, among  other  things,  provides  that  the  corporation  "  shall 
have  full  power  and  authority  to  enact  and  pass  all  kws  and  or- 
dinances necessary  to  preserve  the  health  of  the  city,  and  to 
prevent  and  remove  nuisances."  It  is  a  well-settled  principle 
that  when  a  statute  confers  a  power  upon  a  corporation  to  be 
exercised  for  the  public  good,  the  exercise  of  the  power  is  not 
merely  discretionary,  but  imperative,  and  the  words  "power 
and  authority,"  in  such  case^  may  be  construed  "duty  and  obli- 
gation." 

Whether  the  obligations  and  liabilities  which  attach  to  the 
individual  in  regard  to  nuisances  applj  or  not  equally  to  cor- 
porations at  common  law,  it  is  not  now  necessary  for  us  to 
determine.  We  are  of  opinion  that  the  effect  of  the  provision 
in  the  statute  just  cited  was  to  place  the  corporation  of  Balti- 
more, in  regard  to  their  obligations  to  prevent  and  remove 
nuisances,  upon  the  same  footing  which  is  held  by  individuals 
and  private  corporations.  The  people  of  Baltimore,  in  accepting 
the  privileges  and  advantages  conferred  by  their  charter,  took 
them  subject  to  the  burdens  and  restrictions  which  were  made 
to  accompany  them  tmder  the  same  charter.  One  of  those 
burdens  was  the  obligation  to  keep  the  city  free  from  nuisances. 
A  disregard  of  the  obligation  thus  imposed  would  be  attended 
with  the  same  consequences  which  would  result  to  the  individ- 
ual at  common  law  were  he  to  disregard  his  obligations  to  the 
community  in  this  particular.  As  the  duty  is  the  same  in  the 
corporation  and  the  individual,  so  are  the  consequences  the  same 
for  its  disregard.  The  only  difference  is,  that  the  common  law 
imposes  the  duty  upon  the  individual,  while  a  statute  of  our 
state  imposes  it  upon  the  corporation.  To  say  that,  under  the 
statute,  the  city  of  Baltimore  is  bound  to  pcevent  nuisances,  and 
yet  to  add  that  none  of  the  common-law  consequences  attach 
for  not  doing  so,  is  to  assert  what  would  amount  to  a  contradic- 
tion of  the  first  proposition,  and  virtually  affirms  that  the  city 
is  not  bound  to  remove  or  prevent  nuisances*  The  counsel  for 
the  defendants  seems  rather  to  admit  this  position,  that  the  city 
would  be  responsible  if  this  obligation  was  not  discharged,  but 
seeks  to  establish  the  proposition  that  the  passage  of  the  ordi« 
nances  given  in  evidence,  providing  for  the  removal  of  ice  and 
snow  from  the  streets,  operated  as  a  full  discharge  of  the  city's 
obligations,  and  will  constitute  a  complete  defense  to  all  aotions 
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like  the  pxeseni.  In  order  that  the  city  shoold  relieve  itaelf 
from  this  obligation,  it  was  not  only  necessary  that  it  should 
pass  ordinances  sufficient  to  meet  the  exigencies  of  the  case» 
but  it  was  also  bound  to  see  that  those  ordinances  were  enforced. 
To  pass  an  ordinance  and  not  enforce  it  would  be  the  same  as 
if  none  had  been  passed,  so  far  as  the  public  interests  were  con- 
cerned. There  is  no  evidence  in  this  record  of  any  effort  on  the 
part  of  the  city  to  enforce  their  ordinances  on  this  subject;  but, 
on  the  contrary,  it  appears  they  were  suffered  to  sleep  as  dead- 
letters  on  its  statute-books.  To  have  enforced  them  was  neces- 
sary to  bring  the  city  within  the  saving  of  having  used  reason- 
able care  and  diligence  in  removing  the  nuisance  complained 
of.  In  the  case  of  Piiisburgh  CUy  v.  Grier,  22  Pa.  St  65  [60 
Am.  Dec.  65],  the  court  very  justly  remarked,  upon  a  case  very 
similar  to  the  present,  that  '*  it  is  no  matter  whether  that  duiy 
(removing  a  nuisance]  remains  unperformed  because  she  has  no 
ordinances  on  the  subject,  or  because,  having  ordinances,  she 
neglects  to  enforce  them.  The  responsibilities  of  the  corpora- 
tion are  the  same  in  either  case."  In  the  same  case,  page  67, 
the  court  further  say,  '*  They  ought  to  have  performed  that  duty 
with  vigilant  fidelity." 

We  are  not  prepared  to  say  that  had  the  city,  after  it  had 
passed  its  ordinances  upon  this  subject  and  endeavored  to  en- 
force them  with  vigilance  and  energy,  would  not  thereby  have 
so  far  used  ordinary  care  and  diligence  as  to  have  exempted 
them  from  responsibility  upon  an  action  like  the  present.  But 
this  does  not  appear  to  have  been  done;  at  least,  there  was  no 
proof  of  it,  although  the  nuisance  complained  of  had  existed  for 
a  long  time  before  the  accident  to  the  plaintiff  occurred.  And 
besides,  the  defendant,  by  modifying  its  second  prayer,  which 
was  granted  by  the  court,  could  have  secured  all  the  advantage 
to  which  it  was  entitled  upon  this  point.  That  prayer  was  as 
follows: 

*'2.  If  the  jury  believe  that  the  accident  happened  to  the 
plaintiff  by  ispason  of  the  ice  being  upon  the  pavexnent,  and  that 
said  ice  could  not  have  been  prevented  from  being  on  said  pave- 
ment, whereby  the  injury  was  occasioned,  at  the  time  of  said 
accident,  but  that  it  was  owiAg  to  causes  which  could  not  have 
been  prevented  by  ordinary  and  reasonable  care  and  diligence 
of  the  mayor  and  city  council,  that  then  the  plaintiff  is  not  enti« 
tied  to  recover/' 

Under  it,  evidence  showing  due  care  and  diligence  might  have 
been  offiared,  and  the  court  might,  in  addition,  properly  have 
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told  ttie  juzy  that  a  Tigorous  e£Ebrt  to  enforce  their  ordinances 
ou  this  subject,  on  the  part  of  the  city,  would  have  amounted 
to  such  care  and  diligence,  and  thus  have  relieved  them  from 
responsibility.  Were  this  not  so,  there  would  be  no  tailing 
tiow  far  the  city  might  be  made  liable  for  failure  to  remove 
liuisances.  Great  public  immorality  might  be  regarded  as  a 
nuisance,  and  evexy  wrong  or  injury  resulting  from  such  a 
source  might  be  laid  to  the  city's  account,  notwithstanding 
every  effort,  through  its  police,  had  been  made  to  suppress  such 
immorality  and  vice.  The  same  might  be  said  of  causes  pro- 
ducing epidemics  and  the  like. 

It  was  also  necessary  that  the  plaintiff  should,  on  his  part, 
show  '*  reasonable  and  ordinary  care  and  diligence,  whereby  he 
might  have  avoided  the  injury  sustained  by  him."  But  ihe  de- 
fendants had  the  full  benefit  of  this  legal  principle  by  having 
their  third  prayer  (which  embraced  the  proposition)  granted. 
The  only  proposition,  then,  advanced  by  the  defendants,  which 
was  denied,  was  that  which  affirmed  that  the  mere  passage  of 
the  ordinances  for  removing  the  snow  and  ice,  etc.,  operated  as 
a  discharge  of  the  city  from  responsibility.  For  the  reasons 
already  assigned,  we  think  the  court  was  right  in  not  adopting 
this  proposition  as  law. 

We  think,  also,  that  the  plaintiff's  prayer  was  pro{>erly  granted, 
as  containing  the  whole  law  of  the  case  upon  the  proof  legiti- 
mately offered.    That  prayer  was  as  follows: 

**  If  the  jury  find  from  the  evidence  in  the  case  that  ice  had 
accumulated  in  large  quantities  on  the  public  footway  on  the 
north  side  of  Fayette  street,  between  St.  Paul  and  Oalvert 
streets,  in  the  city  of  Baltimore,  completely  covering  the  said 
portion  of  said  footway  in  such  manner  as  greatly  to  obstruct, 
inconvenience,  and  endanger  the  public  in  walking  along  and 
over  said  footway;  and  if  the  jury  further  find  that  the  said 
obstruction  could  have  been  removed,  or  the  danger  and  incon- 
Tenience  therefrom  remedied  by  the  use  of  proper  care  and  dili- 
gence on  the  part  of  the  defendant,  or  its  proper  agents  ap- 
pointed for  that  purpose;  and  if  the  jury  further  find  from  the 
evidence  that  the  defendant  and  its  proper  agents  aforesaid-had 
notice,  or  might  by  care  and  diligence  have  obtained  notice,  of 
such  obstruction  by  ice  as  aforesaid,  a  sufficient  time  to  have 
removed  the  same  before  the  occurrence  of  the  injury  complained 
of — then  it  was  the  duty  of  the  said  defendants  or  its  agents  to 
have  removed  the  said  obstruction  in  a  reasonable  time  after 
notice  thereof » or  after  they  might  have  obtained  notice  thereof , 
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bj  the  use  of  ordinary  care  and  diligence;  and  if  Oxe  jury  fur- 
ther find  that  the  plaintiff,  while  exercising  ordinary  care  and 
diligence  on  his  part,  receiyed  the  injury  complained  of,  by 
falling  on  said  obstruction  by  ice,  and  that  such  injury  occurred 
after  the  lapse  of  a  su£9cient  time  from  the  notice  of  such  ob- 
BtruCiion  to  the  defendant  or  its  said  agents,  or  from  the  period 
when  the  defendant  or  its  agents  might  have  obtained  notice 
thereof  by  the  exercise  of  ordinary  care  and  diligence,  then  the 
plaintiff  is  entitled  to  recover  such  damages,  by  reason  of  his 
injury,  as  the  jury  may  think  he  has  sustained  under  the  cir- 
cumstances." 

The  only  questions  remaining  are.  Was  the  condition  of  the 
street  which  led  to  the  accident  such  as  to  amount  to  a  nuisance? 
and  if  so,  has  the  plaintiff  sustained  such  an  injury,  special  and 
peculiar,  as  will  entitle  him  to  recover? 

There  can  be  no  doubt  from  the  evidence  in  the  case,  and  i4 
seems  not  to  be  controverted  by  the  defendants,  that  the  con- 
dition of  the  street  was  a  nuisance.  It  is  equally  clear,  too,  that 
the  plaintiff  has  sustained  such  an  injury  as  will  entitle  him  to 
maintain  this  action.  Where  a  party  sustains  an  inconvenience 
or  injury  which  is  experienced  in  common  with  aU  the  citizen^, 
then  the  source  of  complaint  becomes  a  common  nuisance,  and 
the  rule  of  law  is  clear  that  the  remedy  must  be  by  indictment. 
But  on  the  contrary,  notwithstanding  the  party  producing  the 
nuisance  may  be  indicted,  yet  if  its  existence  has  produced 
special  and  particular  damages  to  an  individual,  the  latter  may 
maintain  a  special  action  against  the  wrong-doer.  The  law  upon 
this  particular  point  is  correctly  and  fully  stated  in  the  case  of 
Stetson  V.  Faxon,  19  Pick.  147  [31  Am.  Dec.  123] ;  and  by  Judge 
Archer,  in  an  opinion  delivered  in  the  Baltimore  county  court, 
in  the  case  of  Barron  it  Craig  v.  Ciiy  of  BaUimcre^  reported  in 
2  Am.  Jur.  203,  in  the  year  1828. 

The  view  we  have  taken  of  this  case  does  not  conflict,  in  our 
judgment,  with  the  decision  of  the  supreme  court  in  the  case  of 
Cily  of  Providence  v.  Clapp,  17  How.  161. 

In  that  case  the  court  say:  ''  It  is  admitted  that  the  defendants 
are  not  liable  for  the  injury  complained  of  at  common  law,  but 
that  the  plaintiff  must  bring  the  case  within  the  above  statute 
to  sustain  the  action."  We  have  said  in  this  case  that  the  lia- 
Inlify  of  the  defendants  is  fixed  by  the  statutes  of  our  state,  and 
nothing  more. 

The  general  liability  of  a  municipal  corporation  like  the  pres- 
ent, in  actions  of  this  kind,  has  been  recognized  by  a  number 
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of  "well-acljadged  cases,  many  of  which  resemble  the  case  at  bar: 
Erie  City  v.  Schvnngle,  22  Pa.  St.  384  [60  Am.  Dec.  87];  Pito- 
burgh  City  y.  Orier^  Id.  64;  Delmonico  v.  New  York  Ciiy^  1  Sandf. 
222  [31  Am.  Dec.  157];  Thayer  v.  CUyofBottUm,  19  Pick.  611; 
Henly  v.  Mayor  of  LymSy  6  Bing.  91,  and  others. 
Judgment  aflSnned. 


Etjneel  V.  Spooneb. 

[0  MaBTUlXD,  463.] 

RiooBD  ON  Afpxal  is  OoKOLasiVE  IN  AppELLATS  Cou&T  in  regard  to  a  state 
ment  appeanng  therein  that  a  plea  of  limitations  was  atricken  out  be- 
canae  it  appeared  to  the  court  that  it  was  not  filed  "  on  or  before  the  day 
designated  and  fixed  by  the  roles  of  the  lower  oonrt  for  the  filing  of  such 
pleas,*'  if  the  rules  of  the  court  do  not  appear  in  the  vsoord,  and  there  is 
au  absence  of  any  proof  to  the  oootrary. 

Vlba  op  Limitations  is  not  Plka  to  Mkrits,  and  most  ba  filed  by  the  rule 
day,  and  is  never  allowed  to  be  amended. 

Holder  op  Nbootiablk  Promissobt  Nots  Inoobsed  in  Blank  has  a  prima 
fade  title  thereto,  which,  in  the  absence  of  proof  of  mala  fide^t  will  en- 
title him  to  sue  on  it  in  his  own  name. 

B0B8E88ION  OP  Kegotiablk  Pbomissort  Kon  Indobsbd  nr  Blank  by  the 
attorney  of  a  party  is  possession  by  the  party  himself. 

Protest  at  Request  op  Baxk  of  Note  Indorsed  in  Blank,  and  which  does 
not  bear  the  name  of  the  bank,  is  not,  in  a  subsequent  suit  in  the  name 
of  a  holder,  any  more  evidence  of  the  ownership  of  the  note  by  the  bank 
at  the  time  of  the  protest  than  tliat  at  the  time  of  the  protest  the  bank 
was  the  collecting  agent  for  the  real  owner,  nor  does  it  show  that  the 
holder  after  protest  was  not  the  owner  who  plaoed  it  in  the  bank  for  col- 
lection, so  as  to  defeat  the  former's  prima  faeit  right  of  actum  based  on 
possession. 

Assumpsit  on  a  promissory  note.    The  opinion  atatee  the  case. 
Joseph  M.  PcUmer^  for  the  appellants. 
Bradley  T.  Johnson^  for  the  appellee. 

By  Court,  Eooleston,  J.  This  is  an  action  of  amumpmt,  in- 
stituted by  the  appellee  against  the  appellants.  The  first  count 
in  the  narr.  is  upon  a  promissory  note,  and  the  second  is  insimul 
computasaei. 

The  defendants  put  in  three  pleas,  the  first  non  auumpeit,  and 
the  second  and  third  limitations. 

It  appears  from  the  record  that  the  day  on  which  the  second 
and  third  pleas  were  filed,  the  plaintiff's  attorney  moved  the 
court  to  strike  them  out,  which  motion  was  resisted  by  the  at- 
torney for  the  defendants.     The  record  then  states:  *'  Wheie- 
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vpon,  all  and  8ingii]ar»  the  premises  being  seen  and  heard,  and 
hy  the  court  fully  understood,  and  it  appearing  to  the  court 
here  that  the  said  plea  of  the  said  defendants,  by  them  abo^e 
pleaded,  was  not  filed  in  the  said  cause  on  or  before  the  day 
designated  and  fixed  by  the  rules  of  the  court  here  for  filing  pleas 
of  the  statute  of  limitations,  etc.  It  is  therefore  considered  by  the 
eourt  here  that  the  second  and  third  pleas  of  the  said  defend- 
ants, by  them  above  pleaded,  be  stricken  out,''  etc.  And  then 
issue  was  taken  upon  the  plea  of  turn  OMumpni,  upon  which  the 
case  was  subsequently  tried.  During  the  trial  the  coonsel  of 
the  defendants  asked  the  court  for  an  instruction  to  the  juz7» 
which  was  refused,  and  that  refusal  was  excepted  to.  The  Tsr- 
dict  and  judgment  being  in  favor  of  the  plaintiff,  the  dafandants 
appealed. 

The  first  question  presented  by  the  argument  is  whether  the 
court  erred  in  striking  oat  the  second  and  third  pleas. 

It  is  insisted  by  the  appellants  that  the  anus  of  showing  the 
decision  of  the  motion  to  strike  out  is  correct  rests  upon  the 
appellee;  that  it  was  his  duty  to  have  the  rules  of  court  bearing 
on  the  subject  set  forth  in  the  record,  and  that  not  being  done, 
thbre  is  nothing  from  which  it  can  legitimately  appear  the  pleas 
were  not  filed  in  due  time;  the  mere  statement  of  that  fact  in 
the  judgment  or  order  not  being  sufficient  for  such  a  purpose, 
consequently  the  appellate  tribunal  must  say  there  was  error  in 
sustaining  the  motion  below.  This  theory,  however,  is  incon* 
sistent  with  several  adjudged  cases  relating  to  the  action  of  the 
courts  in  reference  to  their  rules. 

In  i?i^(fenv.  i£iWtn,  6Har.&J.  467,itissaid:  ''There  is  noth- 
ing in  the  objection  that  the  decree  was  passed  without  setting 
the  cause  down  for  hearing.  The  court  state  the  cause  then 
stood  ready  for  hearing,  and  we  will  presume  all  prerequisites 
were  complied  with."  Various  grounds  were  taken  for  revers- 
ing a  decree  in  IHizhugh  v.  McPheraon,  9  Gill  &  J.  51,  one  of 
them  being  that  a  certain  order  had  not  been  properly  served. 
But  on  page  71,  in  delivering  the  opinion  of  the  court,  Judge 
Dorsey  says:  "In  the  absence  of  all  direct  proof  to  the  con* 
.tmry ,  we  regard  the  statement  of  the  chancellor,  in  his  order  of 
the  first  of  April,  1834, '  that  the  above-mentioned  order  had 
been  duly  served,' sufficient  evidence  to  the  truth  thereof."  And 
leferenoe  is  made  to  Bigden  v.  Martin^  supra. 

We  find  it  said  by  the  same  able  judge,  speaking  for  the 
oourt,  in  CalweU  v.  Bayer,  8  Gill  &  J.  148:  *'  The  third  ground 
on  by  the  appellants  is  because  the  order  to  take  the  bill 
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pro  confesBo,  and  to  issue  an  ex  parte  commission,  passed  befors 
the  rule  to  answer  expired.  We  do  not  feel  ourselves  at  liberty 
to  say  that  there  has  been  any  irregularity  in  the  passage  of  this 
order.  Neither  the  rules  of  Harford  county  court  upon  this 
subject,  nor  the  time  of  holding  its  intermediate  terms  pre- 
scribed  by  law  appearing  before  us,  and  the  court  certifying 
that  the  time  to  answer  had  elapsed,  we  will,  in  the  absence 
of  all  proof  to  the  contrary,  assume  the  verity  of  their  state- 
ment, and  presume  that  the  order  pro  con/esao  was  legiti- 
mately passed.  There  is  nothing  in  the  record  to  show  that  the 
rule  to  answer  extended  to  the  August  term.  It  may,  by  the 
rules  of  the  court,  have  been  limited  to  some  intermediate  day, 
or  to  the  intervening  equity  term  of  the  county  court." 

The  case  of  Benson  v.  Davis'a  Adm'r^  6  Har.  &  J.  272,  has 
been  referred  to  in  support  of  the  appellants'  view,  that  because 
the  rule  of  court  is  not  in  the  record,  so  as  to  show  the  correct* 
ness  of  the  decision  based  upon  it,  the  judgment  must  be  re- 
versed, notwithstanding  the  statement  by  the  court  of  the 
ground  on  which  the  pleas  were  stricken  out.  In  the  case  re- 
ferred to,  the  plaintiff  was  under  a  rule  to  file  his  narr.  on  the  first 
Monday  of  March  term,  1821.  The  formal  parts  of  the  original 
and  amended  records,  both  of  which  we  have  examined,  state 
that  on  the  first  Monday  of  March,  1821,  Benson  filed  his  dec- 
laration; and  after  setting  out  the  narr,,  a  rule  on  Davis  to  plead 
is  stated,  as  if  laid  on  the  same  day.  The  cause  is  then  said  to 
have  been  continued  until  the  second  Monday  of  November  fol- 
lowing. And  immediately  after  stating  the  appearance  of  the 
parties  on  that  day,  the  amended  record  proceeds  thus:  *'  There- 
upon it  appears  to  the  court  here  that  the  declaration  aforesaid 
of  the  said  John  Benson,  in  the  plea  aforesaid,  was  not  filed  in 
court  here  in  the  said  plea  on  or  before  the  first  Monday  in 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-one,  but  that  the  said  declaration  was  filed,  in  the  plea 
aforesaid,  on  the  eighteenth  day  of  May  of  the  same  year;  and 
because  the  said  declaration  was  not  filed,  in  the  plea  aforesaid,  on 
or  before  the  said  first  Monday  of  March,  eighteen  hundred  and 
twenty-one,  it  is  therefore  considered  by  the  court  here  that  the 
said  John  Benson  take  nothing  by  his  declaration  aforesaid,** 
etc. 

This  judgment  of  non  proa,  was  reversed  by  the  court  of  ap- 
peals, as  their  opinion  clearly  shows,  upon  the  principle  that  al- 
though a  plaintiff  foils  to  file  his  narr,  by  the  rule  day,  but  it  is 
Aled  afterwards,  and  received,  and  the  defendant  is  laid  undev 
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A  role  to  plead,  he  has  no  right  then  to  take  advantage  of  tha 
laches  of  the  plaintiff.  The  plaintiff  was  under  a  role  to  plead 
by  the  first  Monday  in  March,  1821,  on  which  day  the  March 
term  commenced,  and  the  court  say, ''  mast  have  been  continued 
or  adjourned  to  the  following  May,  for  we  find  the  dedaration 
was  filed  on  the  eighteenth  of  May,  and  a  rule  laid  on  the 
defendant  to  plead  as  of  March  term."  The  case  was  continued 
under  the  rule  to  plead  to  Noyember  term,  when  the  judgment 
of  nonpros,  was  entered,  because  the  narr.  had  not  been  filed  by 
the  first  Monday  in  March. 

Under  such  circumstances,  the  court  of  appeals  might  well 
say:  ''If  there  are  any  rulee  of  practice  in  Montgomery  coun^ 
court  that  justify  the  procedure  in  this  case,  they  ought  to 
have  appeared  in  the  record.  In  their  absence,  we  cannot  con- 
ceive upon  what  principle  the  judgment  of  non  pros,  was  en- 
tered." 

From  this,  however,  it  is  by  no  means  a  correct  inference  that 
if  the  judgment  had  simply  stated  it  was  rendered  because  the 
narr.  had  not  been  filed  by  the  rule  day,  there  being  no  proof  io 
the  contrary,  and  nothing  to  show  that,  although  filed  after  the 
rule  day,  it  had  been  received,  and  the  defendant  laid  under  a 
rule  to  plead,  that  the  judgment  would  have  been  reversed  be- 
cause the  rules  were  not  set  out  in  the  record. 

"When  the  court  used  the  language  we  have  quoted  in  regard 
to  the  absence  of  any  rules  to  justify  such  a  procedure,  we  under- 
stand them  as  meaning  to  express  strong  disapprobation  of  a  non 
pros,  in  such  a  case.  And  therefore,  not  being  able  to  conceive 
upon  what  principle  it  was  rendered,  if  there  were  any  rules  so 
directly  opposed  to  their  views  of  correct  practice  as  to  justify 
such  a  procedure,  they  ought  to  have  appeared  in  the  record. 
But  surely  they  could  not  have  been  unable  to  conceive  upon 
what  principle  a  judgment  of  non  pros,  had  been  entered,  if  in 
that  judgment  the  court  had  merely  said  it  was  because  the 
narr.  had  not  been  filed  by  the  rule  day,  and  there  was  nothing 
to  show  the  statement  to  be  incorrect,  or  to  show  any  error  in 
the  judgment.  And  we  certainly  have  no  difBculty  in  conceiv- 
ing, in  the  absence  of  the  rules  in  the  present  record,  upon  what 
principle  the  second  and  third  pleas  were  stricken  out  when  the 
court  have  said  it  was  because  they  were  not  filed  on  or  before 
the  day  designated  and  fixed  by  the  rules  of  the  court  for  filing 
pleas  of  limitations.  In  regard  to  such  pleas,  it  is  said,  in  Watt 
V.  WaUy  2  Har.  &  J.  81:  **  The  plea  of  limitations  has  been  ad- 
judged not  to  be  a  plea  to  the  merits,  and  the  universal  practice 
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has  aocordingly  been  never  to  permit  it  to  be  amended,  and  to 
demand  that  it  should  be  filed  bj  the  rule  day." 

In  that  case  the  rules  of  court  were  not  made  part  of  the  reooxd, 
and  the  opinion  of  the  court,  as  set  forth  in  the  exception,  was 
used  as  evidence  in  connection  with  other  parts  of  the  bill  of 
exceptions  to  show  that  the  plea  was  required  to  be  filed  at 
length,  and  by  the  rule  day. 

In  Brice  ▼.  BandaU,  7  Gill  &  J.  849,  bills  of  exceptions  were 
taken,  but  they  contained  no  evidence  whatever;  the  prayers 
only  were  set  forth  in  them. 

In  delivering  the  opinion  of  the  court.  Judge  Archer  says: 
* 'Anterior  to  the  act  of  assembly  of  1825,  c.  117,  the  court 
would  have  entertained  the  appeal,  and  would  have' determined 
the  law  of  the  prayers,  upon  the  assumption  that  there  was 
evidence  upon  which  the  prayers  might  be  bottomed.  The 
act  of  1825,  c.  117,  requires  this  court  to  review  the  points 
decided  below,  and  if  in  the  case  in  Barnes  v.  Blackiston^  2 
Har.  &  J.  876,  the  court  were  bound  to  consider  that  evidence 
was  offered  below  which  would  have  justified  the  action  of  the 
court,  such  a  rule  would  and  must  lead  us  to  the  same  condu- 
eion  here;  and  on  the  supposition  that  there  was  evidence  before 
the  court  and  jury,  the  question  presented  is  su£Biciently  pointed 
and  specific  to  call  for  the  judgment  of  this  court.'*  13ie  decis- 
ions in  the  cases  which  have  been  noticed  do  not,  in  our  opinion, 
justify  a  reversal  of  this  judgment,  upon  the  ground  that  there 
was  error  in  striking  out  the  pleas  of  limitations. 

The  note  sued  upon  was  drawn  by  the  defendants  in  favor  of 
*'E.  Levick  &  Co.,"  or  order.  It  was  indorsed  in  blank  by 
*  *  Eben'r  Levick  &  Co. ,''  and  upon  it  are  also  the  names  of  **  Cor- 
ner, Willow  &  Gardner,''  and  ''  G.  &  J.  P.  Steiner."  It  became 
due  the  eighteenth  to  twenty-firat  of  April,  1848,  and  on  the 
twenty-first  of  April  was  protested  at  the  request  of  the  Bank  of 
Penn  Township,  in  the  county  of  Philadelphia.  The  suit  was 
instituted  by  William  M.  Merrick,  esq. ,  as  attorney  for  John  H. 
Bpooner,  the  plaintiff;  and  the  same  day  on  which  the  summons 
was  ordered  and  issued,  Mr.  Merrick,  as  attorney  for  the  plain- 
tiff, filed  a  narr. ,  the  note,  and  the  protest,  the  narr,  having  upon 
it  this  indorsement:  "  The  clerk  will  file  this  narr,,  note,  and 
protest,  and  issue  summons  for  defendants.  William  M.  Mar* 
rick.    May  12, 1854." 

It  is  admitted  that  John  B.  Eunkel  and  Philip  Eunkel  were 
partners  at  the  time  of  the  execution  of  the  note,  and  that  John  B. 
Kunkel  signed  the  note  by  and  under  the  firm  name  of  John  B» 
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Eimkel  &  Co.  Evidence  was  offered  to  prove  the  indone- 
tnent  by  E.  LeTick  &  Go.  The  plaintiff  also  gave  in  evidence 
to  the  juxy  the  note  with  the  protest;  and  the  defendants 
offered  no  testimony  or  evidence  of  any  kind.  They  however 
prayed  the  court  to  instruct  the  jniy,  "  that  from  the  pleadings 
and  evidence  in  this  case  the  plaintiff  is  not  entitled  to  recover; '' 
and  assigned  eight  reasons  why  he  should  not: 

1.  Because  there  is  not  any  legal  evidence  in  this  case  before 
the  juxy  sufficient  to  entitle  the  plaintiff  to  recover  the  amount 
of  said  promissory  note  against  the  defendants. 

2.  Because  the  said  John  H.  Spooner,  the  plaintiff,  has  not 
offered  a  particle  of  evidence  to  the  juiy  to  prove  that  he  has  or 
ever  had  any  right  or  interest  in  the  promissory  note  in  ques- 
tion, against  the  defendants,  so  as  to  enable  him  to  sustain  a 
suit  on  said  promissory  note  in  his  own  name. 

8.  Because  there  is  no  evidence  in  this  case  to  show  that  the 
said  plaintiff  was  ever  in  the  possession  of  said  promissory  note, 
or  that  the  same  belongs  to  him  by  delivery  or  otherwise,  or 
that  he  ever  had  any  interest  in  said  promissory  note. 

4.  Because  there  is  not  a  particle  of  evidence  in  the  case  to 
prove  that  the  Bank  of  Penn  Township,  in  the  counly  of  Philip 
delphia,  the  holder  and  owner  of  said  note,  on  the  twenty-first 
of  April,  1848,  when  it  matured,  has  ever  transferred  its  interest 
to  said  promissory  note  to  the  said  plaintiff,  either  by  indorse- 
ment or  delivery;  and  because  there  is  no  evidence  in  the  case 
from  which  the  juxy  can  legally  infer  that  the  promissoiy  note 
in  question  was  ever  in  the  possession  of  the  plaintiff,  or  that 
he  ever  had  any  right  or  title  thereto  by  indorsement  and  deliv- 
ery, so  as  to  enable  the  said  plaintiff  to  sustain  a  suit  in  his  own 
name. 

5.  That  in  order  to  entitle  the  plaintiff  to  recover  in  his  own 
name  in  this  case,  there  must  be  evidence  that  he  was,  at  the 
time  of  instituting  the  suit  in  this  case,  the  holder  and  owner  of 
the  promissory  note  in  question. 

6.  Because  there  is  no  evidence  in  the  case  to  prove  that  the 
plaintiff  ever  had  the  possession  of  the  promissory  note  in  ques- 
tion, or  any  title  or  interest  thereto,  so  as  to  give  him  a  right  of 
action  against  the  defendants. 

7.  Because  there  is  a  material  variance  between  the  allegations 
in  the  plaintiff's  declaration  and  the  evidence  offered  by  the 
plaintiff  to  the  jury  to  sustain  said  allegations  in  said  declara- 
tion, in  this,  that  the  promissory  note  in  question  varies  mate- 
Dally  from  the  one  declared  upon  by  the  plaintiff. 
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8.  Beoanse  it  appears,  from  the  plaintififs  own  evidence)  that 
the  promissory  note  in  question  belongs  to  the  Bank  of  Penn 
Township,  in  the  cooniy  of  Philadelphia,  and  that  they  were 
the  holders  of  said  promissory  note  at  the  time  this  action 
was  instituted.  The  instmction  asked  for  was  refused,  and  the 
defendants  excepted. 

The  seventh  reason,  which  is  in  relation  to  a  variance  between 
the  allegata  and  probata,  has  been  abandoned.* 

It  IB  conceded  that  Mr.  Merrick,  as  attorney  for  the  plaintiff, 
ordered  the  writ  in  this  case;  that  at  the  time  of  doing  so  he  filed 
the  narr,  as  said  attorney,  and  with  it  the  note  and  protest, 
which,  at  the  trial,  were  offered  in  evidence  on  the  part  of  the 
plaintiff. 

It  is  certainly  true,  as  a  general  rule,  that  possession  by  the 
attorney  of  a  parfy  is  possession  by  the  party. 

In  White/ard  v.  Burckmyer,  1  Gill,  145  [39  Am.  Dec.  640],  it 
is  said:  ''Possession  of  a  note  indorsed  in  blank  will  enable 
the  party  having  it  to  maintain  suit,  except  mala  fides  be  proved. 
Courts  will  never  inquire  whether  a  plaintiff  sues  for  himself  or 
as  trustee  for  another;  nor  into  the  right  of  possession,  unless 
on  an  allegation  of  mala  fides."  And  again,  on  page  146:  ''A 
bill  payable  to  bearer,  or  a  bill  payable  to  order  and  indorsed 
in  blank,  will  pass  by  deliveiy,  and  bare  possession  is  prima 
facie  evidence  of  title;  and  for  that  reason,  possession  of  such  a 
bill  will  entitle  the  holder  to  sue." 

On  page  147  the  court  further  say:  <*  The  act  of  1825,  c.  85, 
provides  that  no  judgment  shall  be  set  aside  because  of  the  in- 
dorsement being  in  blank;  and  in  effect  gives  to  a  plaintiff  all 
the  advantage  from  a  blank  indorsement  which  he  could  derive 
from  an  indorsement  in  full,  so  far  as  his  right  of  action  is 
affected.  Any  holder,  therefore,  with  a  blank  indorsement, 
may  now  sue  in  his  own  name;  but  the  act  of  1825  cannot  be 
construed  to  extend  the  right  of  action  to  one  who  has  no 
interest  in  the  bill,  either  as  holder  or  owner." 

The  principles  contained  in  the  first  quotation  from  the  case 
of  Whiieford  v.  Burckmeyer,  supra,  have  been  adopted  in  very 
explicit  terms  by  this  court  in  EUicott  v.  Martin,  6  Md.  516. 

Exclusive  of  the  seventh  reason,  which  has  been  abandoned, 
those  which  are  relied  upon  in  support  of  the  defendant's  prayer 
may  be  considered  as  assuming  two  propositions:  1.  That  there 
is  no  proof  that  the  plaintiff  was  the  holder  of  the  note  at  the 
institution  of  the  suit;  2.  That  the  protest  of  the  note  in  the 
name  of  the  Penn  Township  Bank  per  se  was  evidence  of  such 
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a  tiUe  to  the  note  in  the  bank,  that,  notwithstanding  the  evidence 
in  regard  to  the  possession  of  the  note  by  the  plaintiff's  attorney, 
when  he  ordered  the  writ,  the  suit  conld  not  be  maintained  in 
the  name  of  the  plaintiff. 

.  To  neither  of  these  propositions  can  we  yield  onr  assent.  We 
cannot  adopt  the  first,  because  there  is  no  evidence  of  md!dfide$^ 
no  proof  that  any  other  person  than  the  plaintiff  claimed  title 
to  this  note,  either  at  the  institution  of  the  suit  or  subsequently; 
and  there  is  certainly  some  evidence  tending  to  prove  the 
possession  of  the  note  by  the  plaintiff's  attorney  when  the  suit 
was  commenced. 

If  a  note  indorsed  in  blank  only  is  protested  at  the  request 
of  a  bank,  and  suit  is  subsequently  instituted  thereon,  in  the 
name  of  a  person  then  having  possession  of  it,  the  name  of  the 
bank  at  no  time  having  been  indorsed  upon  the  note,  the  pro- 
test is  no  more  evidence  that  the  actual  ownership  of  the  note, 
when  protested,  was  in  the  bank,  than  that  the  bank  was  merely 
a  collecting  agent  for  the  real  owner;  nor  does  it  necessarily 
show  that  the  party  holding  the  note  after  the  protest  was  not 
the  holder  and  owner  who  placed  it  in  bank  for  collection;  con- 
sequently such  a  protest  per  8e  could  not  have  the  effect  of 
defeating  a  jprimayooie  right  of  action  based  upon  possession. 
If  so,  the  second  proposition  above  stated,  and  having  relation 
to  the  present  protest,  must  be  erroneous. 

When  the  circumstances  disclosed  by  the  record  are  consid- 
ered with  reference  to  the  principles  announced  in  the  last  two 
cases  which  have  been  cited,  we  cannot  entertain  the  opinion 
that  the  court  below  erred  in  refusing  to  grant  the  prayer  of 
the  defendants;  and  therefore  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

P088I88IO11    OV  NSOOTIABUB   PbOMISSOBY   NoTB   ImDOBSSD   IS   BlABK   Is 

prima/ade  avidenoe  of  title:  See  ffay  v.  Rkhardtcm,  03  Am.  D«>.  780,  and 
note  762;  PeMee  v.  iVvirt,  Id.  778,  and  note  779. 
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[9  ]CABTXJun>,  wo.] 

Don  Onmmiro  to  Two  Parties  as  Tenants  in  ^ommow.  oertainrMil 
eetate,  cannot  m  againet  the  purchawjr  at  a  sheriff',  sale  of  t^  mtwreet  oi 
one  of  the  co-tenants,  under  a  judgment  recovered  apanat  ^  P^' *^ 
the  date  of  the  deed,  be  shown  to  have  been  intended,  as  between  »> 
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Hn&tMi,  to  opanlo  m  a  seooiity  by  way  ol  moii^p^^e  for  a  loan  made  to 
his  oo-teoaat  by  the  one  whose  interest  was  so  sold. 
pA&nxs  TO  Dekd  GAimoT,  IK  Ck)NTBOVEBST  WITH  8TBAKoxBa»  maintain  that 
the  instmment  does  not  express  the  intention  of  the  partiea. 

PUBOHASJEB  AT  JUDICIAL   SaLX    IS  SUBSTITUTKD    TO    BXOHTB   OV  JOBOMIIfT 

GssDiTOB  under  whose  ezeention  he  pforohased,  and  a  disclaimer  or 
oonveyanoe  by  the  judgment  debtor,  after  the  judgment  became  a  lien  on 
the  property,  will  not  affiact  his  rights  therein. 

PxAoncB  IK  Partitiok  Suit,  whxrb  Complaihakt's  Titli  is  Dknikd,  is  to 
retain  the  bill  in  the  equity  court  until  the  title  can  be  tried  at  law,  but 
if  the  complainant  has  shown  a  legal  title,  and  the  defense  is  one  cognis- 
able only  in  equity,  the  equity  court  must  entertidn  and  decide  the  ques- 
tion of  title. 

CkniKiADiAirT  IK  Pabxxtioh  Butt  ok  Bill  Ayxbbiko  that  the  land  was  ia« 
capable  of  division,  that  defendant  refused  to  divide  or  unite  in  a  sale,  and 
that  it  was  for  the  interest  and  advantage  of  the  parties  to  have  the  same 
sold,  and  praying  for  a  sale  and  for  general  relief,  on  proof  of  his  title  as 
tsoant  in  common,  is  entitled  either  to  a  decree  for  a  sale  or  for  a  parti- 
tioa,  according  to  the  evidence;  and  in  such  case,  a  dismissa]  of  the  bill 
becanae  there  was  no  proof  that  a  sale  would  be  advantageous  to  the  par- 
ties is  erroneous,  and  the  party  is  entitled  to  relief  under  the  general 
prayer,  notwithstanding  the  avennent  that  defendant  refused  to  divide 
the  property  was  inappropriate,  in  view  of  the  averment  that  it  did  not 
admit  of  partition,  and  the  case  made  by  the  bill  is  not  vitiated  thereby. 

BVSBT  TSKAKT  IK  CoiOfON  IS  EkTITLED  TO  SSPABAIV  EkJOTMXNT  OF  BIB 

LresuEBT  in  the  property,  either  by  a  partition  or  by  a  sale  and  divisioa 
of  the  proceeds,  under  the  Maryland  statutes,  and  though  it  does  not  ap* 
pear  that  a  sale  would  be  for  the  advantage  of  the  parties,  partition  may 
stUl  be  had  as  a  matter  of  right,  and  it  will  not  be  refused  on  the  ground 
4>f  the  difSoulties  or  inconvenience  attending  it. 
Wbxkktkb  It  Appbabs  that  Actiok  cakkot  be  DsTBBinKXD  OK  ITS  Mbbits 
on  the  record  on  appeal,  it  must^  under  the  MsryUmd  act  of  1832,  be  re- 
manded for  such  further  prooeedings  as  the  purposes  of  justice  may 
require. 

Bill  in  equity  for  a  partition.  The  bill  alleges  that  certain 
property,  that  in  dispute  here,  was  deeded  to  defendant  and 
another  as  co-tenants;  that  the  interest  of  defendant's  co-tenant 
was  sold  on  execution  issued  on  a  judgment  against  said  party, 
rendered  before  making  of  said  deed;  that  plaintiff  was  the 
purchaser  at  said  sale;  and  prays  for  a  sale  of  the  property  and 
division  of  the  proceeds,  and  for  general  relief.  The  remaining 
facts  appear  in  the  opinion. 

Joseph  M.  Palmer,  for  the  appellant. 

William  P.  MatUaby,  for  the  appellee. 

By  Court,  Tuck,  J.  We  need  not  express  an  opinion  upon 
the  propriety  of  the  court's  refusal  to  remand  the  commission  at 
the  instance  of  the  appellant,  because,  although  we  may  be  satia- 
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fied  that  the  oonrt  could  not  have  done  othwwiae  than  dimniaB  the 
bill  of  oomplainant,  in  the  condition  of  the  canfle^  ae  pzeeented 
for  final  decree:  HarriB  ▼.  Edrria,  6  Oill  &  J.  Ill;  yet,  if  it 
appears  that  the  case  cannot  be  determined  on  its  merits,  or 
that  the  purposes  of  justice  will  be  advanced  bj  permitting 
farther  proceedings,  it  must  be  remanded  under  the  act  of  1882, 
c.  806,  sec.  6:  Ckaney  r.  Hpion,  11  Id.  268;  Buchanan  t.  2br^ 
ranee.  Id.  842. 

The  complainant,  as  we  think,  has  established  his  claim,  as 
tenant  in  common  with  the  defendant,  to  an  undiTided  moiety 
of  the  property  in  question,  bj  a  title  paramount  to  the  defense 
set  up  in  her  answer,  conceding  that  defense  to  have  been  fully 
sustained  bj  the  evidence.  The  judgment  under  which  he  pur> 
chased  William  Lowe's  interest  in  the  property  was  obtained 
before  the  deed  from  Beich  and  wife  to  his  sister  and  himself, 
and  fastened  itself  as  a  lien  upon  his  interest  eo  insUmU  his  title 
aocmed  as  tenant  in  common  under  that  conveyance. 

To  relieve  herself  from  this  view  of  the  case,  as  presented  by 
the  documentary  evidence,  the  appellee  insists  that  the  property 
was  wholly  hers  at  that  time,  because  she  purchased  and  paid 
for  it,  and  that  the  deed  was  executed  to  her  and  her  brother^ 
under  the  impression  on  their  part  that  it  would  operate  as  a 
security,  by  way  of  mortgage,  for  a  loan  which  he  had  made  to 
her.  It  is  not  pretended  that  the  deed  is  not  in  the  form  in 
which  the  grantees  designed  it  to  be,  but  they  insist  that  they 
then  supposed  it  would  have  the  effect  now  imputed  to  it;  that 
is  to  say,  an  effect  that  the  law,  as  we  think,  does  not  allow. 
Now,  whatever  a  court  of  equity  might  be  authorised  to  do  with 
this  instrument,  if  the  defendant  were  seeking  to  have  it  re* 
formed  as  against  William  Lowe,  we  must  deal  with  it  as  a  case 
involving  the  rights  of  strangers  to  the  transaction,  and  in  that 
aspect  of  the  case  we  are  relieved  from  the  necessity  of  pass- 
ing upon  the  testimony  offered  to  explain  what  the  deed  was 
intended  to  be.  The  defendant  cannot,  in  a  controversy  with 
strangers,  insist  that  the  deed  does  not  express  what  it  was  de- 
signed to  express.  She  must  abide  by  its  construction  and  legal 
effect:  Hendenan  v.  Mxyhew,  2  Gill,  409  [41  Am.  Dec.  434]; 
Alderson  v.  Amee,  6  Md.  52;  Anderson  v.  T^dinga,  8  Id.  427; 
Euni  V.  Bouemaniere'a  Adm'r,  1  Pet.  1 .  The  appellant,  at  a  judi- 
cial sale,  purchased  the  interest  of  William  Lowe  in  this  prop- 
erty, in  reliance,  as  we  must  suppose,  upon  Reich's  deed  to  him 
and  his  sister.  He  was  substituted  by  law  to  the  rights  of  the 
judgment  creditor,  under  whose  execution  he  made  the  pur- 
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chase:  Spindler  y.  Atkinson,  8  Md.  423  [56  Am.  De6.  755];  and 
cannot  be  a£Eected  by  the  disclaimer  of  title  made  by  Willi.ioi 
Lowe,  or  by  the  deed  from  him  to  his  sister,  executed  after  the 
judgment  became  a  lien  on  the  property:  Anderson  y.  ladings, 
supra.  If  the  deed  could  be  reformed,  as  between  the  defendant 
and  William  Lowe,  or  made  to  operate  cifierently  from  the  legal 
import  of  its  terms,  to  the  prejudice  of  this  appellant,  by  the 
introduction  of  matters  in  pais,  contemporaneous  with  or  subse- 
quent to  the  execution  of  the  instrument,  our  registry  acts  would 
afford  little  protection  to  purchasers. 

The  defendant  denies  the  title  of  the  complainant  to  any  in- 
terest in  the  property.  Generally,  in  such  cases,  the  practice  is 
to  retain  the  bill  until  the  right  can  be  tried  at  law:  Boone  y. 
Boone,  3  Md.  Ch.  Dec.  497;  WiUein  y.Wilbin,  1  Johns.  Ch.  Ill; 
as  in  cases  of  dower:  Wells  y.  Beall,  2  Gill  &  J.  468.  But  as 
the  point  is  to  be  determined,  in  this  case,  upon  principles  of 
equity — the  complainant  haying  shown  a  legal  title,  and  the  de- 
fendant relying  upon  a  defense  cognizable  only  in  a  court  of 
equity — ^if  the  court  in  which  the  partition  is  sought  does  not 
entertain  the  question  of  title,  the  defendant  would  be  depriyed 
of  the  benefit  of  her  defense  altogether,  for  none  such  as  that 
here  relied  on  could  be  made  at  law,  eyen  if  the  case  were  be- 
tween the  parties  to  the  deed,  and  did  not  affect  a  stranger: 
Cartwright  y.  Pultney,  2  Atk.  380. 

The  remaining  question  is  whether  the  case  can  be  remanded 
under  the  act  of  1832,  c.  302,  sec.  6.  The  argument  on  the  part 
of  the  appellee  is  that  inasmuch  as  there  is  no  eyidence  that  a 
sale  would  be  adyantageous  to  the  parties,  and  as  the  bill  can- 
not be  amended  so  as  to  demand  partition,  or  a  sale,  there  is 
nothing  by  which  the  court  can  ascertain  that  the  substantial 
merits  of  the  case  will  not  be  determined  by  aflirming  the  de- 
cree. If,  as  we  haye  said,  the  complainant  has  established  his 
claim  to  an  undiyided  interest  as  tenant  in  common  with  the 
defendant,  he  is  entitled  to  enjoyment  of  that  interest,  either  by 
partition:  Parker  y.  Gerard,  2  Amb.  236;  1  Story's  Eq.  Jur., 
sec.  653;  or  by  a  sale  and  division  of  the  proceeds  under  our 
acts  of  assembly:  Corser  y.  Polk,  1  Bland,  236;  2  White  &  Tu- 
dor's  Lead.  Cas.  Eq.  329.  He  has  presented  his  case  in  the 
latter  aspect,  alleging  that  the  property  cannot  be  divided,  and 
that  it  would  be  for  the  advantage  of  the  parties  to  have  the 
same  sold  for  a  division,  and  this  averment  is  not  denied  in 
the  answer.     The  prayer  is  for  a  sale,  and  for  general  relief. 

The  acts  of  1785,  c.  72,  sec.  12,  and  1831,  c.  311,  sec.  7,  author- 
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use  the  Bale  of  property  held  in  common,  where  the  interest  of 
all  the  parties  requires  that  mode  of  partition.  But  these  acts 
must  be  construed  in  connection  with  the  law  as  it  stood  before 
their  passage,  and  where  that  fact  does  not  appear,  partition 
may  still  be  made,  as  matter  of  right  to  the  party,  and  courta  of 
equity  will  not  refuse  it,  on  account  of  the  inconyenience  or 
difficulties  attending  the  partition:  Agar  t.  Fairfax^  2  White  & 
Tudor's  Lead.  Cas.  Eq.  851.  These  acts  giye  a  new  remedy,  in 
order  to  promote  the  interest  of  the  parties,  but  the  object  in  view 
— separate  enjoyment — ^is  the  same,  whether  the  bill  be  filed  for 
partition  merely,  or  in  the  altematiye;  though  to  give  the  court 
jurisdiction  under  the  acts  of  assembly,  it  must  be  averred  that  a 
sale  would  be  to  the  advantage  of  the  parties:  Tomlinson  v.  M> 
Kaig,  6  Gill,  256.  Suppose  that  in  this  case  proof  had  been  taken 
and  the  court  had  been  satisfied  that  the  interest  of  the  parties 
did  not  require  a  sale,  would  there  have  been  any  reason  or  jus- 
tice in  dismissing  the  bill  and  subjecting  the  parties  to  the  cost 
of  another  proceeding,  for  partition  in  the  ordinaiy  way,  on  the 
assumption  that  such  relief  would  be  inconsistent  with  the 
object  of  the  bill  ?  Why  not,  in  such  a  case,  if  the  court  were 
satisfied  of  the  complainant's  right  to  partition,  allow  him  the 
benefit  of  his  proceeding,  by  ordering  a  commission  for  that 
purpose?  The  error  in  the  argument  of  the  appellee's  counsel 
is  this,  that  it  treats  this  bill  as  seeking  to  obtain  one  of  two  in- 
consistent alternative  objects,  whereas  the  design  of  the  pro- 
ceeding is  to  obtain  partition  of  this  common  property,  in  one 
of  two  modes  allowed  by  the  law,  according  to  the  situation  of 
the  property  and  circumstances  of  the  case.  It  is  within  the 
doctrine  applicable  to  the  uses  of  the  general  prayer.  In  2bm- 
linson  v.  McKaig^  mpra^  a  bill  was  filed  under  the  act  to  direct  de- 
scents, in  which  it  was  averred  that  the  land  would  not  admit  of 
advantageous  division,  and  a  sale  was  prayed.  There  was  also  a 
prayer  for  general  relief,  and  such  other  proceedings  as  might 
be  necessary.  The  court  held  that "  the  complainants  were 
entitled,  under  the  frame  of  the  bill  and  the  prayers,  to  such  ac- 
tion of  the  court  as  the  case  made  in  the  bill  would  by  law  entitle 
them  to;  that  it  was  not  material  to  the  case  that  the  bill  as- 
sumed that  the  land  was  incapable  of  division,  and  that  there 
was  a  specific  prayer  for  the  appointment  of  a  trustee  to  sell  the 
lands;  that  the  one  might  have  been  an  inappropriate  averment, 
and  the  other  an  inappropriate  prayer  for  such  a  case;  but  they 
would  not  vitiate  averments  conferring  jurisdiction,  or  affect  a 
prayer  for  general  relief,  which  always  justifies  the  ultimate 
action  of  the  cotirt  thereupon,  in  pursuance  of  the  case  made  b^ 
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ttie  failL''  In  ibis  case  the  appellant  states  his  title;  that  the 
properly  mil  not  admit  of  partition;  that  a  sale  would  he  ad- 
tantageons  to  both  parties;  that  the  defendant  refnaes  to  divide 
the  property,  or  to  unite  in  making  a  sale.  The  ayerment  that 
the  lots  did  not  admit  of  partition  may  have  been  inappropriate, 
in  view  of  the  statement  that  the  defendant  had  refoaed  to 
divide  the  property;  but,  as  in  the  case  dted,  saoh  a  statement 
ought  not  to  vitiate  the  case  made  by  the  bill,  or  affect  the  oom- 
phinanyerightto  be  relieved  by  partitionnnder  the  genenJprayWi 

We  are  aware  that  the  provisions  of  the  act  to  direct  deeoenti 
axe  not  the  same  as  those  of  the  acts  of  1786  and  1881;  bat  the 
object  is  the  same  in  both;  that  is,  to  obtain  sqpaxate  enjoy- 
ment of  joint  property.  Now,  under  the  descent  laws  it  is  dear 
that  the  complainant  need  only  show  his  title  and  his  right 
to  have  the  property  divided,  and  if  it  cannot  be  divided  with 
advantage  to  the  parties,  he  will  be  entitled  to  have  it  sold  for 
division:  Ohaney  v.  TSpkm,  11  Gill  ft  J.  258.  When  the  doe- 
trines  of  the  common  law  relating  to  partition,  and  the  aetai  of 
assembly  on  that  subject,  are  considered  together,  they  do  not 
so  far  differ  from  those  regulating  descents  as  to  deny  to  a 
tenant  in  common  substantially  the  same  course  of  proceeding 
in  obtaining  partition  as  are  enjoyed  by  parceners.  It  is  aufl- 
oient,  in  order  to  have  relief  under  the  act  of  1831,  to  show  that 
the  complainant  is  entitled  to  have  partition  of  the  propertyt 
that  the  defendant  has  refused  to  make  partition,  and  that  it 
would  be  for  the  interest  and  advantage  of  the  parties  to  have 
the  same  sold  for  distribution  of  the  proceeds.  A  bill  thus 
framed,  with  a  prayer  for  specific  relief  by  a  sale,  and  one  tot 
general  relief,  would  authoriae  the  court  to  decree  a  sale  or  a 
partition,  according  to  the  evidence. 

The  object  of  this  bill  is  to  have  separate  en jcqrment  of  the 
respective  interests  of  the  parties.  We  have  seen  that  the  oom« 
plainant  is  entitled  to  relief  in  one  of  two  modea,  and  as  the 
substantial  merits  of  the  case  cannot  be  determined  on  this 
record,  it  must  be  remanded  under  the  act  of  1882,  c  802» 
when  the  parties  will  have  an  opportunity  of  taking  sobh  other 
proceedings  by  pleadings  or  proofs  as  ttie  purposea  of  juatiM 
may  require. 

Decree  reversed  and  cause  remanded. 


PuBOHASiB  AT  BxiouTioH  Sali,  BiaBx  OP,  «o  SraaooASfov  «0 
Ron's  BiaHSSi  See  Howatd  ▼.  JVbiiA,  61  Am.  Deo.  7(KI. 
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(8  Obat,  8.] 

Rtrnmuv  ov  Slavdiboos  Rkpobt  Auueadt  oi  CiBooL4nov  nAofiav- 
1BLB»  atthoagh  itwMoot  repeated  with  any  dengn  to  «ctaBd  ita  eum- 
lalaoo,  or  OQofinii.it,  or  canae  the  penon  to  whom  addrened  to  bellaro 
it  to  bo  tmo. 

Aohdx  of  tort  for  Blander  by  the  defendant,  lira.  MeLaoghlin. 
A  witness  for  the  plaintiff  testified  that  the  defendant  had  asked 
her  "  if  she  had  heard  the  story;  **  to  which  the  witness  replied, 
**  What  story  ? "  The  defendant  answered,  ' '  Nothing  less  than 
that  Agnes  is  Mr.  Moran's  kept  miss."  The  witness  stated 
that  she  did  not  beliere  it,  whereupon  the  defendant  said,  *'  It 
is  all  over  the  glass-honse."  The  witness  then  said,  <'  That 
oonld  not  be,  or  her  husband  would  have  heard  of  it,  who 
worked  in  the  glass-house; "  to  which  the  defendant  replied, ''  It 
is  not  in  the  upper,  but  the  lower,  glass-house."  The  witness 
further  testified  that  she  did  not  believe  the  story,  or  think  any 
worse  of  the  plaintiff  for  having  heard  it.  The  defendant  offered 
to  show  that  the  reports  of  which  she  spoke  were  current  in  the 
community  before  the  conversation  given  above,  and  this  evi- 
dence was  admitted,  under  the  plaintiff's  exceptions.  The  jury 
were  instructed  that  if  the  defendant  repeated  a  stoiy  defama- 
tory of  the  plaintiff,  conveying  to  any  extent  the  idea  that  it 
vras  true,  or  that  she  believed  it  to  be  true,  it  would  be  a  slander; 
but  that  if  the  defendant  merely  said  there  was  a  story  in  circu- 
lation of  the  kind  set  forth  in  tiie  writ,  and  did  not  say  so  with 
any  design  to  extend  its  cxroulation,  or  in  any  degree  to  cause 
the  pecson  whom  she  addressed  to  believe  or  suspeofc  the  chaig* 
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which  the  stoiy  imputed  to  be  true,  or  to  add  to  it  any  sanctioii 
or  authority  of  her  own,  or  to  giye  it  any  further  circulation  or 
credit^  and  it  was  true  that  such  a  Btoiy  was  in  circulation*  it 
would  not  be  actionable  to  say  so.  The  plaintiff  excepted  to 
this  instruction.  The  jury  found  a  verdict  for  the  plaintiff  of 
seyen  dollars  and  twenty-nine  cents.    Plaintiff  appealed. 

T.  D.  Eliot,  for  the  plaintiff. 
O.  MarsUm,  for  the  defendant 

By  Court,  Thomas,  J.  That  an  action  of  slander  Uea  for 
charging  the  plaintiff  with  the  crime  of  fornication  is  well  set- 
tled: MiUer  v.  Farish,  8  Pick.  884.  It  is  a  charge  of  a  crime 
punishable  by  law,  and  of  a  character  to  degrade  and  disgrace 
the  plaintiff  and  exclude  her  from  society.  That  the  words 
uttered  import  the  commission  of  the  offense  cannot  be  doubted. 

The  uttering  of  the  words  is  a  wrongful  act,  purposely  done; 
and  this  is  sufficient  to  constitute  legal  malice.  To  proye  legal 
malice,  it  is  not  necessary  to  show  that  the  words  were  uttered 
from  personal  enmity  or  ill-will.  When  the  words  are  uttered, 
the  true  measure  of  damages  is  the  injury  caused  by  the  utter- 
ance. The  ''  story  "  uttered  or  repeated  by  the  defendant  con- 
tains a  charge  against  the  plaintiff  of  a  nature  to  destroy  her 
reputation.  It  was  a  false  charge.  It  is  no  answer  in  any 
forum  to  say  that  she  only  repeated  the  story  as  she  heard  it. 
If  the  story  was  false  and  slanderous,  she  must  repeat  it  at  her 
peril.  There  is  safety  in  no  other  rule.  Often  the  origin  of  the 
slander  cannot  be  traced.  If  it  were,  possibly  it  might  be  harm« 
less.  He  who  gives  it  circulation  gives  it  its  power  of  mischief. 
It  is  the  successive  repetitions  that  do  the  work.  A  falsehood 
often  repeated  gets  to  be  believed. 

We  think  the  instructions  of  the  learned  judge  were  not  in 
conformity  to  the  law  as  understood  in  this  commonwealth: 
Woloott  T.  Hall,  6  Mass.  5U  [4  Am.  Dec.  178];  Alderman  v. 
French,  1  Pick.  18  [11  Am.  Dec.  114];  BodweU  v.  Osgood,  8  Id. 
879  [16  Am.  Dec.  228];  CommmvoeaUh  v.  SneUing,  15  Id.  887; 
Stone  V.  Vamey,  7  Met.  91  [39  Am.  Dec.  762];  Watson  v.  Moore, 
2  Cush.  133.  The  jury  were  instructed  that  if  the  defendant 
merely  said  there  was  a  report  in  circulation  of  the  kind  set  forth 
in  the  writ,  and  did  not  say  so  with  any  design  to  extend  its 
circulation,  or  in  any  degree  to  cause  the  person  whom  she  ad- 
dressed to  believe  or  suspect  the  charge  which  the  stoiy  imputed 
to  be  true,  or  to  add  to  it  any  sanction  or  authority  of  her  own, 
or  to  give  it  any  further  circulation  or  credit,  and  it  was  tnw 
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that  Booh  stoiy  was  in  oirculotioiiy  it  would  not  be  actionable  to 
say  BO. 

It  seems  scarcely  possible  that  a  story  could  be  repeated  by  a 
person  of  any  respectability  under  the  circumstances  and  with 
the  results  supposed.  To  say  that  such  a  stoiy  is  current, 
and  to  relate  it  to  one  before  that  time  ignorant  of  its  ex« 
istence,  necessarily  gives  it  further  circulation;  and  a  party  is 
presumed  to  know  and  intend  the  necessary  consequences  of 
his  acta. 

And  such  is  the  case  before  us.  The  witness  had  never  heard 
of  the  story,  and  expresses  her  disbelief  of  it.  The  defendant,  so 
far  from  expressing  a  concurrence  in  the  witness's  disbelief,  re- 
plies: ''It  [the  story]  is  all  over  the  glass-house."  And  when 
the  witness  says  this  could  not  be,  or  hisr  husband,  who  worked 
at  the  glass-house,  would  have  heard  it,  the  defendant  replied: 
"It  was  not  in  the  upper,  but  the  lower,  glass-house." 

The  stoiy  is  related  to  one  before  ignorant  of  it,  without  giv- 
ing the  person  from  whom  it  was  received,  without  expressing 
any  disbelief  of  it,  without  any  apparent  purpose  of  inquiry 
as  to  its  truth,  and  with  the  assertion  in  reply  to  the  disbelief  of 
the  witness  of  the  currency  of  the  report. 

It  seems  to  us  that  the  jury,  treating  the  instructions  as  ap- 
plicable to  the  case  before  them,  may  have  been  misled;  that 
they  may  have  understood  the  learned  judge  to  mean  that  the 
simple  repetition  of  a  slanderous  stoiy,  without  express  malice, 
was  not  actionable. 

But  under  the  limitations  stated,  if  they  were  possible,  we 
think  the  rule  laid  down  is  not  the  law.  A  man  cannot  say  that 
there  is  a  story  in  circulation  that  A  poisoned  his  wife,  or  B 
picked  O's  pocket  in  the  omnibus,  or  that  D  has  committed 
adultery,  and  relate  the  story,  and  when  caUed  upon  to  answer, 
say:  **  There  was  such  a  stoiy  in  circulation;  I  but  repeated 
what  I  heard,  and  had  no  design  to  circulate  it  or  confirm  it;" 
and  for  two  veiy  plain  reasons:  that  the  repetition  of  the  stoiy 
must,  in  the  nature  of  things,  give  it  currency;  and  the  repeti- 
tion, without  the  expression  of  disbelief,  will  confirm  it. 

The  danger  is  an  obvious  one,  and  long  since  pointed  out; 
and  it  is  that  bad  men  may  give  currency  to  slanderous  reportSy 
and  then  find  in  that  currency  their  own  protection  from  the 
just  consequences  of  a  repetition. 

Although  the  jury,  under  these  instructions,  returned  a  ver- 
dict for  the  plaintiff,  yet  from  the  damages  returned  we  cannot 
bat  believe  the  instructions  of  the  learned  judge,  which  we 
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think  inconeot^  must  haye  prejudiced  the  plaintiff's  canae,  and 
that  jasiice  requires  she  should  haye  a  new  triaL 
Exceptions  sustained. 

RXFRITION  OF  SlANBBK  Al&XABT  IK  OtBOULATION  BSBOSBS  QkB  lOAMtM 

THXBXfOR:  J7er«A  ▼.  BinffwaU,  2  Am.  Deo.  S92;  WokoU  ▼.  HaOt  4  Id.  173; 
ColUway  v.  MUdUUm,  12  Id.  409;  Anihamy  y.  8tepken$,  13  Id.  497;  MiOer  t. 
Kerr,  Id.  722;  Evan$  y.  i^mit^  17  Id.  74;  W(Uer§  v.  /oiief,  29  Id.  261;  bat 
if  ho  mentiom  the  author*!  name,  and  repeats  the  slander  in  the  same  wordi^ 
he  is  not  liable:  Hersh  v.  BingtpaU,  supra;  Miller  v.  Kerr,  eupra;  Tatiow  ▼• 
JaqueU,  26  Id.  899.  Whether  evidenoe  ol  prior  reports  ehaiging  the  com- 
mission of  the  same  offense  are  admissible  in  mitigation  of  damages,  see  &»• 
ders  V.  Johnson,  36  Id.  664,  and  prior  cases  in  note;  Wetherbee  t.  Marsh,  61 
Id.  244.  The  principal  case  is  cited  in  Peterson  v.  Morgan,  116  Mass.  352,  ta 
the  point  that  in  an  action  of  shmder  for  repeating  defamatory  words,  evi- 
dence that  nunors  charging  the  plaintiff  with  the  same  offense  ptmaotkf 
preyailed  in  the  vicinity  is  not  admissiMe  either  in  bar  or  in  mitigation  ol 
damages. 


FiBH  V.  Thomas. 

[6  GSAY,  46.] 

AaaxBMBMT  TO  FoBBKAR  TO  Enfoboe  Liek  IN  AsMmAunr  IB  BuwrvsEBit 
GoNSiDSRATioir  for  a  promise  by  one  of  the  owners  of  the  ship  to  pay 
the  claim  shoold  a  libcd  then  abont  to  be  brought  against  the  ship  on  a 
similar  claim  be  sostained. 

VxBBAL  Pbomisb  bt  Omb  ow  Owkxbs  or  Ship  to  Pat  Claim  iok  Labob 
AND  Materials  furnished  in  her  construction  to  the  builder,  provided  a 
libel  then  about  to  be  brought  on  a  similar  claim  should  be  sustained  in 
admiralty,  is  not  a  promise  to  answer  for  the  debt  of  another,  within  the 
statute  of  frauds. 

DSFBHDANT  IS  ESTOFPED   FBOM    DbMTINO   THAT   PLAIHTmS  HA]>   LiBN  OV 

Ship,  where  the  psrties  agreed  that  they  should  abide  the  deotakm  of  a 
court  of  competent  Jurisdiotion  in  a  case  tlien  pending  which  estahliahed 
a  similar  chdm. 

AoTioH  of  oontraot.  The  case  was  tiied  in  this  court,  and 
reeenred  for  the  opinion  of  the  whole  oonrt,  npon  the  pleading* 
and  certain  eyidenoe,  to  appear  hereafter,  introduced  by  the 
plaintiffs.  The  declaration  alleged  that  the  plaintiffs  furnished 
certain  labor  and  materials  for  the  construction  of  a  ship,  and 
that  they  were  about  to  libel  her  to  enforce  a  lien  upon  her  for 
the  yalue  of  the  labor  and  materials,  when  the  defendant,  who 
.  was  the  agent  and  one  of  the  owners  of  the  ship,  in  considera* 
tion  that  the  plaintiffs  would  refrain  from  so  doing,  promised 
to  pay  them  the  amount  of  their  claim,  provided  a  libel  then 
about  to  be  brought  by  one  Atsatt,  on  a  similar  claim,  should 
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be  sustained  in  adminltj.  There  were  also  aUogations  to  the 
effect  that  the  plaintifiis  refrained  from  libeling  the  ship;  that 
Ateatt's  libel  was  sustained;  and  that  the  defendant  had 
refused  to  pay  the  plaintifb'  claim.  The  answer  denied  that 
the  plainti£G9  eyer  had  any  lien  upon  the  ship,  and  alleged  that 
the  defendant's  contract  for  building  the  ship  was  with  one 
Barstow,  who  was  fnUj  paid  therefor,  and  that  the  agreement 
alleged  by  the  plaintiffs  was  not  in  writing,  and  was  without 
consideration.  Barstow  testified  that  he  had  built  the  ship; 
that  the  plaintiffs  had  furnished  him  with  lumber  and  had  made 
out  their  bill  solely  to  him;  and  that  he  had  been  fully  paid 
before  the  ship  was  libeled  and  before  his  own  iusolyem^. 
Handy,  a  former  clerk  of  the  plaintiffs,  testified  that  upon  receiy- 
ing  instructions  from  them  to  obtain  payment  of  their  account, 
or  some  satisfactory  arrangement  of  it,  or  to  haye  the  ship 
libeled,  he  called  upon  the  defendant,  who  stated  that  he 
wished  to  saye  erpenBe,  and  did  not  see  the  need  of  more  than 
one  libel,  and  that  if  Atsatt's  libel  should  be  sustained  he  would 
pay  the  plaintiffs'  claim.  The  witness  then  told  the  defendant 
that  with  this  understanding  he  would  leaye  the  bill,  and  the 
plaintiffs  would  look  to  the  defendant  tQ  do  as  he  had  agreed. 
The  witness  left  the  bill  and  reported  the  matter  to  the  plaintiffs, 
who  consented  to  the  arrangement,  and  took  no  further  steps 
towards  libeling  the  ship.  It  was  admitted  that  the  defendant 
was  agent  and  one  of  the  owners  of  the  ship,  and  that  Atsatf  s 
libel  was  sustained  and  his  claim  paid. 

A*  Borden,  for  the  plaintiffs. 
J{.  O.  Fitman,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  As  the  parties  haye  left  the  case  upon 
ihe  testimony  of  Handy  and  the  facts  agreed,  the  court  are  of 
opinion  that  the  plaintiffs  are  entitled  to  recoyer.  The  plaintiffs 
claimed  to  haye  a  lien  on  the  defendant's  yessel,  with  the  existing 
means  of  enforcing  it  by  an  admiralty  process.  Their  agree- 
ment to  forbear  to  attempt  to  enforce  that  lien  was  a  good  con- 
sideration for  the  defendant's  promise  to  pay  if  that  suit  should 
be  decided  in  fayor  of  a  party  haying  a  similar  claim. 

If  it  was  not  the  defendant's  own  debt,  capable  of  being  en- 
forced by  a  personal  suit  against  him,  it  was  a  debt  for  which 
the  defendants  property  stood  hypothecated;  his  obyious  pur- 
pose was  to  get  a  release  of  his  own  property  without  additional 
expense.  It  was  a  consideration  moying  directly  from  the  plain- 
tiflEB  to  the  defendant.    It  was  not  a  promise  to  pay  the  debt  of 
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another  in  the  sense  of  the  statute  of  frauds;  it  was  a  promise 
to  pay  a  debt  for  which  his  property  was  responsible,  and  which 
was  therefore  his  debt  Bub  modo. 

The  defendant  is  estopped  from  denying  that  the  plaintiffii 
had  a  lien;  that  was  alleged  on  one  side  and  denied  on  the  other» 
and  was  the  yery  subject  of  oontroTersy;  the  parties  agreed  that 
it  should  abide  the  decision  of  a  court  of  competent  jurisdiction 
in  a  case  then^  pending;  it  was  decided  in  &Tor  of  the  plaintiflfs, 
and  the  defendant  is  bound  by  it. 

Judgment  for  the  plaintilb. 

f  OBBBAKANOB  TO  SuK,  AS  Ck)Nsn>nuTioH  OF  Pbomibs!  See  FruUr  T. 
JfSZer,  eO  Am.  Dec  621,  and  note. 

PaoMisx  IS  HOT  WITHIN  Statutb  or  FaAUDB,  M  being  a  promiee  to  antwei 
for  the  debt  or  defaalt  of  another,  if  the  debt  can  be  considered  the  prom* 
isor's  own:  See  Harriaon  v.  Sawtel,  6  Am.  Dec.  337;  UnderkUl  v.  Oib§on^  9  Id. 
82;  Hogera  v.  Collier,  23  Id.  153;  Ehode$  ▼.  Lee^  24  Id.  744;  Cofietf  t.  CocA- 
rem,  30  Id.  348;  /ofie«  v.  Hardesty,  32  Id.  180;  Proprieton  v.  AbboU,  40  Id. 
184;  Wainwright  v.  Straw^  Id.  676;  Barker  v.  BwkUn,  43  Id.  726,  and  note; 
Tmdal  v.  Temhberry^  49  Id.  637;  Beaman  t.  RuaaeU^  Id.  775;  WaUace  v. 
Wortham,  57  Id.  197;  Rand  v.  Mather,  59  Id.  131.  So  where  taxes  on  real 
estate  are  n  mossed  to  the  former  owner,  a  promise  to  the  collector  by  the  pre- 
sent  owner  of  a  portion,  that  if  the  collector  would  pitxmre  the  apportionmenf 
of  the  taxes,  so  that  the  owner  Wv>ald  know  how  mach  belonged  to  his  portion 
of  the  land,  he  wonld  pay  the  same,  is  an  original  promise:  Burr  v.  WilcoZf 
13  Allen,  273.  The  Massachusetts  authorities  have  gone  no  fn^-ther  than  tc 
dedde  that  a  case  is  not  within  the  statute,  where  upon  the  whole  transactioii 
the  fair  inference  is  that  the  leading  purpose  and  effect  of  the  transaction  wat 
the  acquisition  by  the  promisor  from  the  promisee  of  some  property,  lien,  oi 
benefit,  which  he  did  not  before  possess,  bub  which  inured  to  him  by  reason 
of  his  promise,  so  that  the  debt  may  fairly  be  deemed  his  own:  Amea  ▼. 
Foster,  106  Mass.  403.  And  the  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  answerable:  Oreen  t.  BroMna,  23  Mich.  53.  The 
"special  pronuse  to  answer  for  the  debt,  etc.,  of  another,"  in  order  to  fall 
within  the  statute,  must  be  an  express  promise,  for  which  the  promisor's  per- 
son or  estate  is  not  already  liable,  to  answer  for  the  debt,  etc.,  of  another  tiian 
either  of  the  parties  to  the  promise,  and  who,  if  already  liable  for  the  debt, 
oontinnes  so  liable:  Furbiah  v.  Ooodnow^  98  Mass.  297.  In  all  the  foregotng« 
•xoept  the  American  decisions,  the  principal  case  was  oited. 


Commonwealth  v.  Wilde. 

[6  Gbat,  83.] 

OoKTionoN  OF  Laboemt  is  WABRAyTED  ON  pROOF  that  the  defendant  went 
into  a  shop  and  asked  to  buy  the  chattel,  but  was  referred  by  the  clerk  te 
the  owner,  who  refused  to  sell  it  to  him  except  upon  his  father's  order, 
which  was  not  obtained,  and  thereafter  the  defendant  asked  the  clerk  it 
be  shown  the  chattel,  which  he  took  and  carried  away,  saying  to  tkii 
clerk  that  he  had  made  it  all  right  with  the  owneri 
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Ihdioxiixiit  for  larceny  of  a  pair  of  pantaloons.  The  defend- 
ant went  into  the  shop  of  Brown  &  Grossman,  and  asked  the 
clerk  if  he  could  get  a  pair  of  pantaloons.  The  clerk  referred 
him  to  Grossman^  who  was  in  the  hack  shop,  bat  the  latter  told 
the  defendant  that  he  would  not  let  him  haye  the  pantaloons 
except  upon  his  father's  order.  The  defendant  then  went  out 
of  the  shop,  but  returned  in  a  short  time  without  having  ob- 
tained the  order,  and  asked  the  clerk  to  show  him  the  panta- 
loons. While  the  clerk  was  attending  to  another  cnstomer,  the 
defendant  took  the  pantaloons,  folded  them  up,  and  put  them  un- 
der bis  coat,  and  went  out,  saying  to  the  clerk  that  he  had  made 
it  all  right  with  Ciossman.  The  clerk  therefore  made  no  ob- 
jection to  the  defendant's  taking  the  pantaloons.  The  jury  were 
instrocted  that  if  they  belicTed  the  evidence,  it  was  sufficient  to 
warrant  a  verdict  of  guilty.  The  defendant  was  convicted,  and 
the  judge  reported  the  case  to  this  court. 

O.  L  Reed^  for  the  defendant. 

J.  H.  Clifford,  aUom&y  general,  for  the  commonwealth. 

By  Court,  Dewbt,  J.  The  case,  as  presented  in  the  report  of 
the  evidence,  well  warranted  a  verdict  of  larceny  against  the  de- 
fendant. Upon  the  facts  shown,  there  was  no  intention  on  the 
part  of  the  owner  of  this  property  to  part  with  his  property; 
nor  was  there  any  actual  transfer  by  anybody.  The  clerk  in 
the  shop  had  referred  the  defendant  to  Grossman,  the  owner, 
and  the  owner  had  directly  refused  to  sell  him  the  pantaloons 
except  upon  his  father's  order,  which  was  not  obtained.  At  the 
second  interview  the  article  was  not  sold  to  him  by  the  clerk, 
nor  delivered  to  him  as  a  vendee,  nor  was  he  for  a  moment 
vested  with  the  right  of  possession  of  it,  as  against  Grossman. 
Nothing  then  occurred  to  show  any  such  intended  sale.  The 
defendant  feloniously  took  possession  of  the  article  and  carried 
it  away.  His  falsely  saying  that  he  had  made  it  right  with 
Grossman,  and  thus  preventing  the  clerk  from  interfering  with 
his  actually  carrying  into  effect  the  removal  from  the  shop  of 
goods  which  he  then  had  in  his  possession  without  right  or  au- 
thority, will  not  make  the  case  less  one  of  larceny:  Begina  v. 
Bobins,  6  Gox  0.  G.  420. 

Exceptions  overruled.  

Labcbnt,  when  Defindakt  18  Guilty  or:  See  State  v.  Homes,  67  Am. 
Dm.  269,  and  exhaustive  note;  StcUe  v.  lAndenthaU,  Id.  743,  and  note.  If  an 
owner  pats  Ub  property  into  the  handa  of  another,  to  nae  it  or  do  aome  act 
la  relaliott  to  it,  in  his  presence,  he  does  not  part  with  the  possession,  and 
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tiia  ooDvenion  of  it,  ankno  furawdiy  ia  Iftroeny:  CommomoeaUh  t.  G'MaSqf^ 
97  Man.  687;  bnt  where  he  Toliintuily  parts  with  poeeomrion  for  the  parpoM 
and  with  the  intention  of  parting  with  the  title,  without  any  expectation  ol 
the  chattel  being  returned,  thoagh  he  may  have  been  induced  thereto  by  the 
fraud  of  the  person  to  whom  the  possession  and  title  have  been  ttanafeired, 
there  is  no  larceny:  Perk(m»  v.  Staie^  65  Ind.  821,  both  dting  the  prino^ 


GoMMoirw£Ai/rH  t;.  Hution. 

[«  Obai;  80.] 

OoiirLAiKT  IS  lK8nFnciB2«T  IV  It  GHABGia  Ck>iua88ioK  or  Ovnocn  *Sni 
the  third  day  of  June  instant,**  without  mention  of  the  year,  although  it 
purports  to  be  sworn  to  "  on  the  fourth  day  of  June,  A.  d.  1855." 

CoxFLAZHT  charging  the  defendant  with  unlawfully  selling 
intoxicating  liquor  "on  the  third  day  of  June  instant.*'  Hie 
following  certificate,  signed  by  the  clerk  of  the  police  court,  was 
at  the  foot  of  the  complaint:  *'  Received  and  sworn  to  on  the 
fourth  day  of  June,  A.  D.  1855,  before  said  court."  The  defend- 
ant, after  a  Terdict  of  guilty,  moyed  in  arrest  of  judgment,  on 
the  ground  that  the  time  of  the  commission  of  the  offense  was 
not  stated  in  the  complaint  with  sufficient  certainty.  The  mo- 
tion was  OTerruled,  and  the  defendant  appealed  to  this  court. 

J,  H.  Clifford^  aUomey  general^  for  the  commonwealth. 

E.  L,  Barney^  for  the  defendant. 

By  Coturt,  Mktqalf,  J.  An  indictment  is  insufficsient  to  sup- 
port a  judgment  unless  it  precisely  shows  a  certain  year  and  day 
when  tiie  offense  alleged  Ulerein  was  committed.  The  same  is 
true  of  a  complaint  made  to  a  magistrate  who  has  authority  on  a 
trial  thereof  to  pass  sentence  on  the  defendant.  Does  this  com- 
plaint show  a  certain  year  and  day  when  the  defendant  unlaw- 
fully sold  intoxicating  liquor  ?  It  alleges  that  he  did  so  on  "  the 
third  day  of  June  instant,"  without  mention  of  the  year.  This, 
standing  alone,  is  admitted  by  the  counsel  for  the  commonwealth 
to  be  clearly  insufficient.  But  it  is  suggested  that  the  entry  at 
the  foot  of  the  complaint,  that  it  was  "  receiyed  and  sworn  to  on 
the  fourth  day  of  June,  A.  D.  1855,"  sufficiently  shows  that  the 
day  mentioned  in  the  complaint  is  the  next  preceding  day,  to  wit, 
the  third  day  of  June,  1855.  It  is  extremely  probable  that  by 
"  June  instant"  June,  1855,  was  intended.  But  we  think  we 
cannot  infer  with  any  more  legal  certainty  that  the  complaint 
was  drawn  up  in  June,  1855,  merely  because  it  was  sworn  to  in 
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that  monthy  than  we  could  infer,  if  it  bad  been  sworn  to  in 
July  or  Augnst,  1856,  tbat  "  June  instant"  was  the  next  pre- 
ceding June.  The  complaint  may,  for  aught  that  we  can  know, 
have  been  prepared  in  June,  1854,  and  not  sworn  to  iQl  the  fol- 
lowing year. 

There  are  cases  under  the  bastardy  prooess  in  which  defects 
somewhat  like  that  in  the  present  case  were  held  not  to  be  fatal: 
Mamton  t.  Jennesa,  12  N.  H.  137;  TiUaonY.  Bowley,  8  Ghreenl.  163. 
But  we  find  no  precedent  in  a  case  of  criminal  process  for  sus- 
taining a  judgment  on  this  complaint. 

As  was  once  said  by  Lord  Denman:  ''  On  the  first  impression 
we  always  feel  desirous  to  get  OTer  objections  of  this  kind  if  we 
can;  but  we  must  abide  by  established  rules.  The  objection  is 
one  which  we  cannot  avoid  giving  effect  to.  We  shall  thus  in- 
duce more  aocoxacy  in  future:"  Begina  t.  BlotdiMnt  6  Ad.  k  El., 
N«  8.,  633. 

Judgment  arrested. 

Indictmsmt  iffiTaT  Stats  Tims  wtth  CsBTAnrTT:  Cook  r.  State,  66  Am. 
Deo.  410,  and  prior  oases  in  note;  NkhoUtm  v.  State,  54  Id.  168|  StaU  t. 
Tkantin,  58  Id.  S05.  A  oompUint  oharging  an  offense  "on  the  fonrteenth 
di^  of  Peoember,  in  the  year  one  thousand  eight  hnndred  and  fifty-eight," 
is  not  fatally  defective  by  reason  of  omitting  "of  onr  Lord:"  (kmnummeaUh 
T.  Doran,  14  Gray,  38,  distinguishing  the  principal  case  as  merely  deciding 
that  a  complaint  charging  the  offense  "on  the  third  day  of  Jane  instant" 
did  not  Bofficientiy  allege  the  time;  and  CkmnnumaeaUh  ▼.  McLoon,  p09i, 
p.  364,  aa  holding  that  an  allegation  tbat  the  offense  was  committed  **oo  the 
fifteenth  day  of  July,  1855,"  was  defeotive.  So  nnder  a  oomplaint  dated 
"Angnst  90,  1805,"  charging  the  oommission  of  a  oontinning  offense  "on 
the  first  day  of  Jane,  in  the  year  of  oar  Lord  one  thonsand  eight  hundred 
and  sixty-fiire,  and  from  that  day  to  the  day  of  the  date  of  this  complaint," 
evidence  may  be  introduced  covering  the  whole  time  between  the  first  day  of 
June  and  the  date  of  the  oomplaint:  CommomoeaUh  v.  WdUon,  11  AUen,  240, 
distinguishing  CommonweaUk  v.  McLoom,  pott,  p.  354,  in  that  the  omission  of 
the  words  "in  the  year,"  or  the  letters  "A.  D.,"  without  which  the  figures 
*' 1855  "were  held  insufficient  to  denote  the  year,  was  in  the  body  of  the 
complaint,  and  the  principal  case  in  that  in  it  the  oomplaint  contained  no 
allegation  of  time  except  "the  third  day  of  June  instant." 

The  frimoipal  gabs  is  gitxd  in  Makmeif  v.  P^per,  105  Maw.  234,  to  the 
point  that  a  civil  action  is  not  governed  by  the  peculiariy  strict  rules  of 
criminal  proceedings;  and  referred  to  in  CommonweaUk  v.  Keitft,  7  Onty, 
887,  on  the  point  that  it  is  the  uniform  practice  in  furaU  to^stals  the  year  la 
figures,  and  a  Jtarat  is  not  ob|eatlopable  for  so  doing. 
Am.  Ohi.  Yoi..  LZYX— AI 
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GoMMOmiTEALTH  V.  MoLoON. 

[8  Gbat,  91.] 

OoMFLAnrr  is  lusunncnNT  nr  It  Charobs  Coxbcission  ot  Oivbrsb  **oii 

the  fifteenth  day  of  July,  1855,"  omitting  the  letters  *'A.  D." 

CoMFULQiT  ohaiging  tbe  defendant  with  unlawfully  seUing  in- 
toxicating liquors  "on  the  fifteenth  day  of  July,  1855/'  The 
defendant,  haying  been  conyicted,  moved  in  arrest  of  judgment, 
on  the  ground  that  the  time  of  the  commission  of  the  offense 
was  not  alleged  in  the  complaint  with  sufficient  certainty.  The 
motion  was  overruled. 

J.  H,  CUffcrd^  attorney  general^  for  the  oommonwealih. 

E.  H.  BenneUt  for  the  defendant. 

By  Court,  Mebbusk,  J.  The  time  of  the  commission  of  an 
alleged  offense  ought  always  to  be  distinctly  stated  in  a  com- 
plaint or  indictment  charging  a  party  with  having  committed  it. 
And  it  should  be  set  forth  with  such  a  degree  of  accuracy  and 
precision  that  upon  a  consideration  merely  of  the  facts  averred 
no  doubt  could  be  entertained  as  to  the  period  really  intended: 
Archb.  Crim.  PI.,  5th  Am.  ed.,  37;  ICh.  Cr.  L.  217;  Com.  Dig., 
Indictment,  G,  2.  This  rule  in  criminal  pleading,  which  is 
uniformly  laid  down  in  all  the  elementary  treatises  upon  the 
subject  as  imperative,  is  sanctioned  by  the  decisions  of  this  court 
in  cases  in  which  it  has  been  recognized  and  enforced:  Common- 
weaUh  v.  Oriffin^  3  Cush.  523;  Commonwealth  v.  Adams,  1  Gray, 
481.  The  rule  itself  does  not  appear  to  have  been  anywhere 
doubted;  but  questions  have  sometimes  arisen  in  relation  to  it^ 
observance,  and  whether  particular  averments  conformed  to  its 
requisitions.  Thus  it  has  sometimes  been  said  by  judges,  and 
determined  by  courts,  that  it  is  insufficient  to  describe  the  tiiu^ 
by  the  use  of  nimieral  letters  or  figures,  but  that  it  must  be  ex- 
pressed in  words  written  out  at  full  length:  Berrian  v.  State ,  22 
N.  J.  L.  9. 

But  upon  that  question  we  do  not  think  it  neoesaaiy  to  indi- 
cate any  definite  opinion;  because,  although  the  indictment 
against  the  defendant  does  not  wholly  describe  in  words  tlie 
time  of  the  commission  of  the  offense  imputed  to  him,  its  aver- 
ments, after  giving  full  force  to  the  meaning  and  signification  of 
the  figures  made  use  of,  are  still  obviously  incomplete  and  de- 
fective. The  figures  ''  1855  "  are  not  accompanied  by  any  words 
or  letters  qualifying  or  expressing  their  meaning,  or  indicating 
the  particular  era  to  which  they  refer.    If  it  should  be  said 
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that,  DotwithBtandizig  this  omisaiony  it  ie  not  difficult  to  oonjeo- 
tnre  trolj  what  was  Uie  time  intended  by  the  pleader  who  drew 
the  conplainty  the  answer  is  that  this  is  not  enough.  The  rule 
of  law  must  be  complied  with;  it  does  not  allow  anything  to  be 
left  to  conjecture.  What  was  intended  should  have  been  intel- 
ligibly and  unambiguously  expressed.  Forms  and  technical 
rules  may  seem  sometimes  to  be  unnecessarily  strict,  but  it 
should  be  remembered  that  they  were  derised  as  a  reasonable  se- 
curity to  an  indiTidual  subject  or  party,  in  his  contest  with  the 
state,  when  arraigned  upon  a  criminal  accusation.  They  ought 
not,  therefore,  to  be  lightly  disregarded  or  negligently  relaxed. 
To  make  the  allegation  of  time  in  the  indictment  against  the  de- 
fendant sufficient,  there  should  at  all  events  have  been  words, 
or  at  least  letters,  which  haye  acquired  an  established  use  in  the 
English  language,  so  added  to  or  connected  with  the  jBguree 
contained  in  it  as  to  describe  or  indicate  with  certainty  the  era 
to  wlii^*h  it  was  intended  that  they  should  refer:  CommonweaUh 
y.  Girrkf  4  Gush.  696.  Fot  the  want  of  such  words,  or  letters  of 
description  and  explanation,  the  time  of  the  commission  of  the 
alleged  offense  cannot  be  considered  as  having  been  substan- 
tially or  formally  set  out  in  the  indictment;  and  for  that  reason 
it  must  be  held  to  be  erroneous,  and  insufficient  to  support  a 
conviction. 
Judgment  arrested.  

iKDicimiiT  mrav  Biaxm  Tms  with  CmcAnrars  See  ChmmonwmUk  ▼. 
JIvUonf  atiU,  p.  852,  mod  note  863,  where  cMee  are  giTen  in  which  this  csee  and 
the  principal  case,  dted  together,  have  been  distingnished.  The  words  "of  our 
Lord  "  may  be  omitted,  it  has  been  held,  after  the  word  ''year**  in  an  indict- 
ment: Bhigleman  v.  StaU^  52  Am.  Dec.  494;  and  a  like  decision  was  made  in  Con^ 
numweaUh  v.  Doran^  14  Gray,  38,  in  which  the  principal  case  was  attempted 
to  be  distingnished.  The  principal  case  was  approved  in  WdU  v.  Ccmmon- 
uteaUhf  12  Id.  328,  on  the  point  that  where  an  indictment  chaiged  the  keep- 
ing and  maintaining  of  a  house  of  ill-fame  "  on  the  first  day  of  December,  in 
the  year  eighteen  hundred  and  fifty-seven,  and  on  divers  other  days  and  times 
between  said  first  day  of  December  and  the  first  day  of  June,  eighteen  hun- 
dred and  fifty-eight,*'  omitting  the  words  *'in  the  year,"  the  allegation  as  to 
divers  other  days  is  defective;  and  in  CammomoeaUh  v.  K^fe^  7  Id.  336,  the 
principal  case  is  referred  to  on  the  point  that  it  would  be  unnecessary  to  de- 
eide  whether  stating  the  date  in  figures  in  a  Jurat  would  be  sufficient  ia  a 
oomplaint  for  a  criminal  offense:  the  preoiBioii  required  la  aa  IndJotmsat  or 
domplaint  is  not  neceasary  in  a/Mral. 


886  EuL  V.  Smith. 


Ela.  v.  Smiih. 


piMb  I 


DBEnomrATioii  ot  Mayor  that  Biot  or  Mob  n  TBRSAnonED  n  Oowolo* 
siw  THAT  OoQABiOH  ExiSTB  which  aathorixM  him,  under  Mawtnhinotti 
•latatet  of  1840,  o.  92,  to  odl  oafc  the  Tolanteer  militi*  to  aid  the  dvil 
Mitfaority  in  sappreesing  violenoe  and  sapportiag  the  lawi;  and  the  qves- 
tion  eannot  be  inquired  into  in  an  action  lor  pereonal  injnriee  inflicted  faj 
the  militia. 

GiTiL  OwncER  Incurs  No  Liabilitt  w  Isbdino  Frwspt  bt  Which  Mi* 
LITIA  u  Callbd  out,  when  lie  is  Tested  with  the  power  of  determining 
whether  an  occasion  eziits  therefor,  and  his  determination  has  been 
rightly  exerdsed  within  the  limits  of  the  aathority  conferred  by  law. 

PBicBn  OT  CnrxL  QmoER  Caluvo  out  Mhjtia  Aitobds  OoKPLBn 
JuBXiFiCATiov  to  aU  those  boond  to  obey  its  commsnd,  for  acts  done  by 
them  in  pnrsoance  thereof,  when  ianied  witliin  the  limits  of  the  anthor- 
ity  conferred  by  law,  and  in  exact  confcnnity  to  the  terms  of  the  stat- 
ute. 

AOTHORITT    TO    CaLL   OUT    MiLITIA    TOR    PARTICULAR    PURPOSE    CSRRTli 

WITH  It,  by  necesssry  and  reasonable  implication,  the  anthority  to  em- 
ploy them  to  effect  that  object,  and  to  issue  all  proper  orders  and  use  all 
reasonable  means  therefor. 

Mator  has  Authoritt  to  Order  Voluwtebr  Mhjtia  Called  out  bt  Hm, 
under  Msssaohusetts  statutes  of  1840,  c.  92,  to  r^Mur  from  the  place  as- 
sembled to  any  designated  portion  of  the  city  and  there  perfonn  any  spo- 
cific  duty  in  suppressing  Tiolence  and  supporting  the  laws. 

MniTiA  has  No  Power  to  Act  Indefenobntlt  of  Civil  Authorxtt, 
under  Massachusetts  statutes  of  1840,  c  92,  when  assembled  under  a  pre- 
cept of  a  civil  officer  to  aid  in  suppressing  violence  and  supporting  the 
laws;  nor  can  such  officer  delegate  hie  authority  to  the  militaiy  anther* 
Ities,  or  vest  in  them  discretionary  power  to  take  any  steps  or  do  any 
act  to  prevent  or  suppress  a  mob  or  riot. 

Power  to  Call  out  Miutia  to  Repress  and  Prevent  Abtigipatbd  Kiof 
OANKOT  BE  Made  TO  DEPEND,  in  any  degree,  upon  the  cause  of  such 
threatened  disturbance:  the  cause  may  be  the  enforcement  of  an  uncon- 
stitutional law. 

UviTSD  States  Marshal  does  not  Bender  Hihhblp  Liable  ior  Aon 
Done  bt  Miutia  by  requesting  that  they  be  called  out  to  prevent  a 
riot  from  the  service  of  process  of  the  United  States,  which  he  intended 
to  execute  and  did  execute  without  such  military  aid,  and  by  giving  as- 
surances that  the  expenses  incuired  by  calling  out  the  militia  would  be 
paid  by  the  president  of  the  United  States. 

OfnoEBS  ARB  HOT  LiABLB  fOR  Unlawtul  Acx8  OP  MiLiTiA,  donc  withoul 
aathority,  and  not  coming  within  the  fsir  scope  of  the  orders  given  by 
them. 

AonoN  of  tort  for  assault  and  batteiy  and  false  imprisonmeni, 
against  Jerome  V.  0.  Smith,  mayor  of  Boston,  Benjamin  F. 
Edmands,  major-general  of  the  first  division  of  the  Massaehn- 
•etts  volunteer  militia,  Thomas  H.  Evans,  captain  of  a  company 
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of  that  division,  and  Watson  Freeman,  United  Stalea  manhal 
for  fhe  district  of  Massachusetts.  Smith  alleged  that,  appro- 
hending  a  riot,  he  issued  a  precept  and  gave  orders  to  Edmands 
to  aid  the  police  in  keeping  the  peace  of  the  dly;  Edmands, 
that  he  acted  under  such  precept  and  orders;  Erans,  that  he 
acted  under  orders  of  Edmands;  and  Freeman,  that  he  acted  as 
marshal,  under  the  act  of  congress,  in  removing  a  fugitive  from 
service  to  the  state  whence  he  fled.  It  appealed  on  the  trial 
that  Anthony  Bums  was  arrested  as  a  fugitive  from  service,  in 
Boston,  May  24, 1854,  by  the  United  States  marshal,  and  brought 
before  a  commissioner  of  the  United  States  from  time  to  tame 
until  June  2d,  when  the  comnussioner  decided  that  Bums  should 
be  delivered  to  the  claimant,  and  made  a  certificate  authorizing 
the  removal  of  Bums  to  Virginia.  Bums  was  confined  in  the 
court-house,  with  the  assistance  of  a  body  of  United  States 
troops,  during  the  examination,  and  while  he  was  in  custody. 
Mayor  Smith,  on  May  27th,  issued  orders  to  General  Edmands^ 
reciting  a  threatened  riot,  and  commanding  him  to  cause  a  cer* 
tain  body  of  militia,  armed  and  equipped,  to  parade  at  their  re^ 
spective  armories.  A  day  or  two  afterwards  the  United  States 
nmTBhal  and  district  attorney  called  upon  the  mayor,  and  also 
sent  him  letters,  stating  that  the  military  force  on  duty  was  in- 
adequate, and  requested  him  to  call  out  a  sufficient  body  of  men 
to  insure  the  peace  of  the  ciiy,  and  assured  him  that  the  expenses 
incurred  wotdd  be  paid  by  the  president,  but  at  the  same  time 
declaring  that  the  United  States  government  did  not  wish  to  ask 
any  assistance  from  the  city  to  execute  its  laws.  Accordingly, 
on  May  81st  the  mayor  issued  to  General  Edmands  another  pre- 
cept, commanding  him  to  cause  a  larger  body  of  the  militia  to 
parade  on  Boston  common  at  a  certain  hour  on  June  2d,  and 
then  and  there  to  obey  such  orders  as  might  be  given  him.  On 
June  2d  the  mayor  gave  such  directions,  verbal  and  written,  as 
he  thought  would  best  tend  to  preserve  the  peace  of  the  ciiy,  and 
it  was  agreed  between  him  and  Edmands  that  the  latter  should 
dispose  of  his  troops  so  as  to  aid  the  police  on  receiving  notice 
from  the  mayor  of  the  hour  at  which  the  marshal  would  move 
his  pos9e.  On  the  same  day  the  mayor  issued  the  following 
proclamation  to  the  citizens,  a  copy  of  which  was  sent  to 
Edmands:  **To  secure  order  throughout  the  diy  this  day, 
Major-General  Edmands  and  the  chief  of  police  will  make  such 
disposition  of  the  respective  forces  under  their  commands  as 
will  best  promote  that  important  object;  and  they  are  clothed 
with  full  diaemtionaTy  powers  to  sustain  the  laws  of  the  land." 
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Qeneral  Edmands  afterwards  marched  his  txoops  from  the  com- 
mon to  Court  square,  and  then  so  disposed  of  them,  in  conjunc- 
tion with  the  police,  as  to  clear  and  guard  the  streets  along 
which  the  marshal  was  to  march  with  his  posse.  The  major 
gave  some  verbal  orders  as  to  the  disj^osition  of  the  troops. 
The  plaintiff,  after  Bui-ns  had  been  taken  past,  attempted  to 
walk  along  one  of  the  guarded  streets,  but  he  was  pushed  bad 
and  knocked  down  by  the  soldiers,  and  cat  over  the  head  by  an 
officer,  and  was  then  taken  away  by  the  police.  The  counsel  for 
the  mayor  and  the  two  officers  moved  for  a  nonsuit  at  the  close  of 
the  plaintiff 's  case,  and  the  counsel  for  the  marshal  moved  that  the 
juiy  be  instructed  that  the  plaintiff  was  not  entitled  to  recover, 
but  the  judge  reported  the  evidence  for  the  consideration  of  the 
whole  court. 

O.  M.  EUis  and  J.  P.  ffale,  for  the  plaintiff. 

E.  OhocUe  and  O.  8,  EUlardy  for  Smith,  Edmands,  and  Evans. 

B.  F.  HaUeU,  for  Freeman. 

By  Court,  Bioelow,  J.  This  case  presents  for  the  first  time 
to  the  consideration  of  the  court  questions  of  great  interest  and 
importance,  arising  on  the  true  construction  and  practical  oper- 
ation of  those  provisions  of  the  statutes  by  which  authority  ia 
given  to  certain  civil  officers  to  call  out  the  organized  militia  of 
the  commonwealth  to  aid  in  preserving  the  public  peace  and 
enforcing  the  laws.  It  is  obvious  that  the  nature  of  the  case 
necessarily  leads  to  an  inquiry  into  the  powers  and  duties  of 
magistrates  in  the  exercise  of  some  of  their  highest  functions, 
and  to  a  determination  of  the  rights  and  obligations  of  citizens 
when  put  to  the  severest  test  to  which  they  can  be  subjected  in 
a  well-ordered  and  law-abiding  community.  It  was  therefore 
a  wise  act  of  judicial  discretion  in  the  judge  who  presided  at 
the  trial  to  withdraw  the  case  from  the  consideration  of  the 
jury,  in  order  that  the  legal  principles  applicable  to  the  facta 
proved  might  be  first  deliberately  settled  and  adjudicated.  By 
such  a  course,  the  rights  of  all  parties  were  preserved,  and  in 
the  event  of  another  trial,  an  intelligent,  safe,  and  impartial  ver- 
dict rendered  more  certain. 

The  provisions  of  law  on  which  the  defendants  Smith,  Ed- 
mands, and  Evans  rely  for  a  justification  of  the  acts  of  trespass 
alleged  in  the  plaintiff's  writ  are  found  in  State.  1840,  o.  92, 
establishing  the  volunteer  militia:  Sees.  27-29.  These  are  re* 
enactments  of  the  revised  statutes,  o.  12,  sees.  184-186,  with 
the  addition  of  mayors  of  cities  to  the  list  of  civil  officers  by 
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whom  an  armed  force  may  be  called  oat;  and  are  intended  to 
prescribe  the  same  mode  of  calling  oat  the  *'  Tolnnteer  militia'' 
in  aid  of  the  civil  authoiify  as  was  provided  in  the  revised  stat- 
utes for  calling  out,  in  like  case,  a  portion  of  the  entire  organ- 
ized militia  of  the  state.  The  aspect  in  which  this  case  is  pre- 
sented renders  it  unnecessaiy  to  consider  in  detail  the  provisions 
of  the  revised  statutes,  c.  129,  sec.  6,  which  are  applicable  onlj 
where  a  tumult  or  riot  actually  exists,  and  a  military  force,  having 
been  duly  called  out,  is  employed  in  suppressing  or  dispersing 
it.  Such  was  not  the  case  here.  The  defendants  justify  on  the 
ground,  and  the  evidence  tends  to  prove,  that  an  unlavrful  assem- 
bly or  mob  was  threatened,  and  that  it  was  in  view  of  the  immi- 
nent danger  to  the  public  peace,  and  an  anticipated  violence 
and  resistance  to  the  laws,  that  the  acts  charged  in  the  decla- 
ration were  committed.  It  is  to  the  rights,  powers,  and  duties 
of  the  defendants,  acting  in  their  official  capacities,  in  such  an 
eodgency,  that  the  whole  inquiiy  in  the  present  case  is  to  be 
limited. 

By  the  sections  of  Stats.  1840,  o.  92,  above  cited,  it  is  pro- 
vided, among  other  things,  that  the  mayor  of  a  city,  or  any  other 
of  the  civil  officers  therein  designated,  may,  in  case  a  "  tumult, 
riot,  or  mob  shall  be  threatened,  and  the  fact  be  made  to  appear 
to"  him,  issue  his  precept,  the  form  of  which  is  prescribed  by 
section  27,  to  call  out  a  division  or  any  smaller  body  of  the 
volunteer  militia,  "  to  aid  the  civil  authority  in  suppressing  such 
violence  and  supporting  the  laws."  In  exercising  the  authority 
thus  conferred,  the  statute  makes  it  the  first  duty  of  the  mayor, 
or  other  magistrate,  to  determine  whether  the  occasion  for  call- 
ing out  a  military  force  exists.  This  depends  on  a  question  of 
fact  which  it  is  his  exclusive  duty  to  determine.  If  it  be  made 
to  appear  to  him  that  a  tumult  or  riot  is  threatened,  he  may 
then  issue  his  precept.  He  is,  in  his  official  capacity,  and  under 
the  sane  Lion  of  his  oath  of  office,  to  CKamine  and  decide  this 
question.  This  provision  of  the  statute  clearly  confers  a  judicial 
power.  Whenever  the  law  vests  in  an  officer  or  magistrate  a 
right  of  judgment,  and  gives  him  a  discretion  to  determine  the 
facts  on  which  such  judgment  is  to  be  based,  he  necessarily 
exercises,  within  the  limits  of  his  jurisdiction,  a  judicial  author- 
Uy.  So  long  as  he  acts  within  the  fair  scope  of  this  authority, 
he  is  clothed  vnth  all  the  rights  and  immunities  which  appertain 
to  judicial  tribunals  in  the  discharge  of  their  appropriate  funo- 
Uons.  Of  these,  none  is  better  settled  than  the  wise  and  salutary 
rule  of  law  1^  which  all  magistrates  and  officers,  even  when 
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asBidsiiig  ft  special  and  limited  jurisdiction,  are  exempted  frcwi 
liability  for  their  judgments,  or  acts  done  in  pnrsaance  of  them, 
if  they  do  not  exceed  their  authority;  although  the  conclusions 
to  which  they  airiTS  are  false  and  erroneous.  The  grounds  of 
their  judgment  cannot  be  inquired  into,  nor  can  they  be  held 
responsible  therefor  in  a  civil  action:  Piper  t.  Pearson^  2  Ghny, 
laO  [61  Am.  Dec.  438];  Clarke  t.  Mdy,  Id.  410  [61  Am.  Deo. 
470].  This  protection  and  immunity  are  essential  in  order  that 
the  administration  oi  justice  and  the  discharge  of  important 
public  duties  may  be  impartial,  independent,  and  uninfluenced 
by  fear  of  consequences.  And  they  are  the  necessazy  result  of 
the  nature  of  judicial  power.  It  would  be  most  unreasonable 
and  unjust  to  hold  a  magistrate  liable  for  the  lawful  and  honest 
ezerolBe  of  that  judgment  and  discretion  with  which  the  law 
iuTested  him,  and  which  he  was  bound  to  use  in  the  discharge 
of  his  official  duties.  Nor  would  there  be  tny  secority  or  safe- 
guard to  the  magistrate  or  other  officer  against  liability,  however 
carefol  and  discreet  he  might  be  in  exercising  his  authority,  if  hia 
judgments  were  to  be  examined  into  and  revised  in  ulterior  pro- 
ceedings against  him,  in  the  light  of  subsequent  events  upon 
new  evidence,  and  with  different  means  of  forming  oondusiona 
from  those  upon  which  he  was  called  upon  to  act  in  the  per- 
formance of  his  duty.  Such  an  ex  poet /ado  judgment  might  be 
more  sound  and  wise,  but  it  would  not  be  a  just  or  proper 
standard  by  which  to  try  the  opinions  and  conduct  of  an  officer 
acting  at  a  different  time  and  under  other  drcumstanoes.  Es- 
pecially is  this  true  in  a  case  like  the  one  at  bar,  where  a  public 
officer  is  compelled  to  decide  and  act  promptiy,  in  a  pressing 
emergenqr,  and  without  time  or  opportunity  for  careful  and 
deliberate  consideration. 

If  any  argument  were  needed  to  strengthen  this  view  of  the 
nature  of  the  power  conferred  by  the  statute  in  question,  or  to 
show  that  it  is  in  accordance  witii  the  intent  of  the  legislatare 
in  creating  that  authority  and  jurisdiction,  it  may  be  found  in 
the  fact  that  the  same  power  is  granted  by  the  statute  to  a  court 
of  record  sitting  within  the  county  as  is  given  to  the  commander- 
in-chief  and  mayors  of  cities.  It  is  entirely  dear  that  no  liabil* 
ity  could  attach  to  the  judge  of  a  conrt  for  exercising  his  au- 
thority and  judgment  in  a  matter  within  his  jurisdiction;  and  it 
is  equally  dear  that  the  same  rule  must  apply  to  other  officeni 
performing  the  same  duty  under  the  same  grant  of  power. 

It  follows  from  these  considerations  that  the  question  whether 
*.  riot  was  actnally  threatened  cannot  be  inquired  into  in  thie 
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Mtion.  The  judgment  of  the  major  upon  it  ivae  conclusive^  and 
having  been  rightly  exercised  within  the  limits  of  the  authority 
eonf  erred  by  law,  no  liability  was  incurred  by  him  in  inuing  the 
precept  by  which  the  armed  force  was  called  out  Another  ro- 
Bult  also  follows  as  a  neoessaiy  corollary.  The  precept  of  the 
mayor  was  in  exact  conformity  to  the  tcvms  of  the  statute.  It 
was  therefore  a  warrant  regular  on  its  face,  issued  by  a  magis* 
trate  of  competent  authority,  within  the  scope  of  his  jurisdiction. 
On  familiar  principles,  it  affords  a  complete  justification  to  all 
those  bound  to  obey  its  command  for  acts  lawful^  done  by  them 
in  pursmnce  thereof:  Fisher  v.  UcOirr,  1  Gray,  46,  46  [61  Am. 
Dec  881];  Clarke  v.  May,  2  Id.  410  [61  Am.  Deo.  470]. 

The  armed  force  having  been  legally  called  out  and  assembled 
at  the  place  designated  in  the  precept  of  the  mayor,  for  the 
reason  that*' a  tumult,  riot,  or  mob  was  threatened,**  the  important 
question  arises  as  to  the  nature  and  extent  of  the  authority  of 
the  mayor  to  employ  the  force  for  the  prevention  or  suppression 
of  the  apprehended  violence.  A  satisfactoxy  answer  to  this  in- 
quiiy  is  famished  by  the  statute  itself,  which  expressly  provides 
Bot  only  that  a  military  force  may  be  called  out  when  a  riot  or 
tumult  exists  or  is  threatened,  but  declares  the  purpose  for  which 
it  may  be  thus  ordered  to  appear  to  be  '*  to  aid  the  civil  authority 
in  suppressing  such  violence  and  supporting  the  laws."  This 
dearly  includes  threatened  as  well  as  existing  violence  and  re- 
sistance to  the  laws.  When,  therefore,  it  is  provided  in  section 
29  that  the  trooi>s  assembled  in  pursuance  of  a  precept  issued 
under  section  27  *'  shall  obey  and  execute  such  orders  as  they 
may  then  and  there  receive  according  to  law,"  it  is  manifestly 
intended  to  comprehend  all  necessary  and  proper  otders  issued 
by  the  officers  designated  in  the  statute  to  effect  the  purpose  for 
which  the  military  force  is  called  out.  If  thispurpose  beto  pre- 
vent a  riot  or  other  unlawful  violence  threatened,  and  not  actu- 
ally existing,  then  the  dvil  officers  have  the  right  to  employ  the 
troops  in  all  reasonable  and  proper  means  to  effect  this  purpose, 
and  the  officers  and  men  composing  the  armed  force  are  bound 
to  obey  their  commands.  Indeed,  it  would  be  little  else  than 
absurd  to  say  that  a  body  of  troops  might  be  summoned  to  aid 
in  canying  out  an  object  distinctly  specified  in  the  statute;  but 
that  when  they  appeiwed  in  pursnanoe  of  such  summons,  no  one 
could  legally  give  them  an  order  to  accomplish  the  purpose  for 
which  they  were  assembled.  The  right  and  power  to  call  theoi 
out  for  a  particular  purpose  carries  with  it,  by  necessary  and 
masonsblo  implication,  tiie  authority  to  employ  them  to  eftd 
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that  object,  and  to  isttueall  proper  orders,  and  use  all  reasonable 
means  therefor. 

Any  other  constraction  of  the  statnte  would  render  its  pro- 
Tisions,  in  case  of  a  threatened  riot  or  tumult,  of  no  practical 
utility  or  advantage.  If  no  orders  could  be  legally  issued  to 
the  troops  after  their  assembly  under  the  precept  of  a  mayor 
or  other  civil  officer,  until  a  tumult,  or  riot,  or  otiier  violent  re- 
sistance to  the  laws  actually  existed,  it  is  clear  that  they  could 
not  be  efifectually  employed  in  efforts  to  prevent  or  suppress 
any  anticipated  outbreak  or  disturbance  of  the  public  peace. 

Nor  do  we  think  any  sound  argument  against  the  existence  of 
a  right  in  the  civil  officers  to  issue  orders  and  employ  an  armed 
force  to  prevent  a  threatened  tumult  or  riot  can  be  drawn 
from  the  revised  statutes,  c.  129,  sec.  6,  which  provide  that 
when  a  riot  or  tumult  actually  exists,  the  military  force  called 
out  to  aid  the  civil  authority  shall,  upon  their  arrival  at  the 
place  of  such  riot  or  tumult,  obey  such  orders  as  they  may  have 
received  from  such  officers;  on  the  contrary,  the  language  of  that 
statute  clearly  implies  an  authority  previously  vested  in  such 
officers  to  give  all  needful  and  proper  orders  to  the  troops  to 
suppress  the  riot.  The  manifest  purpose  of  that  provision  waa 
not  to  confer  a  power  on  the  officers  named  in  chapter  12  to 
issue  orders  to  the  military  force  called  out  by  their  authority, 
but  only  to  give  the  same  power  to  any  two  of  the  other  officers 
enumerated  in  section  1  of  chapter  129,  and  by  an  express  en- 
actment to  secure  ample  protection  to  the  troops  against  any 
personal  liability,  while  engaged  in  a  difficult  and  perilous  duty. 

We  have  no  doubt,  therefore,  that  it  was  clearly  within  the 
authority  conferred  on  the  mayor  by  the  statute  to  order  the 
troops  assembled  by  his  precept,  on  the  second  of  June,  1864» 
on  Boston  common,  to  repair  thence  to  any  designated  portion 
of  the  city,  there  to  perform  a  spedflo  duty  or  service  by  him 
directed,  such  as  clearing  the  streets  from  crowds,  and  prevent- 
ing the  ingress  and  egress  of  persons,  if  in  his  judgment  it 
was  expedient  and  necessary  for  the  purpose  of  suppressing  a 
tumult,  or  other  unlawful  violence  and  resistance  to  the  laws, 
then  and  there  threatened.  And  this  is  by  no  means  an  extraor- 
dinaiy  i>ower.  A  similar  authority^  in  cases  of  actual  riot  or 
tumult,  is  vested  in  all  magistrates  and  civil  officers  by  the  well- 
settled  rules  of  the  common  law:  1  Hawk.  P.  0.,  c.  28,  4,  seo. 
11;  Bex  V.  Ptnney,  6  Oar.  ft  P.  264,  258,  note;  0a9e  of  JrmMj 
Poph.  121. 

It  cannot  be  urged,  as  a  valid  argument  against  the  reoogai- 
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tion  of  UuB  authority  in  dTil  officers,  that  it  is  liable  to  abuse, 
and  maj  be  made  the  instrument  of  oppression.  The  great  se- 
curity against  its  misuse  and  perversion  is  to  be  found  in  the  dis- 
cretion, good  judgment,  and  honesty  of  purpose  of  those  to 
whom  important  public  duties  are  necessarily  intrusted.  But 
the  existence  of  such  authority  is  essential  in  a  community 
where  the  first  and  most  important  use  of  law  consists  in  pre- 
serving and  protecting  persons  and  property  from  unlawful  vio- 
lence. The  same  argument  would  apply  with  equal,  if  not 
greater,  force  to  the  authority  clearly  given  to  any  two  or  more 
of  the  same  officers,  when  a  riot  actually  exists,  to  take  life,  if 
in  their  judgment  necessaiy,  in  which  case  they  are  by  express 
enactment  to  "  be  held  guiltless  and  fully  justified  in  law:'"  B. 
S.,  c.  129,  sees.  6,  6. 

But  while  thus  recognizing  the  authority  of  civil  officers  to 
call  out  and  use  an  armed  force  to  aid  in  suppressing  a  riot  or 
tumult  actuaUy  existing,  or  preventing  one  which  is  threat- 
ened, it  must  be  borne  in  mind  that  no  power  is  conferred  on 
the  troops  when  so  assembled  to  act  independently  of  the  civil 
authority.  On  the  contrary,  they  are  called  out,  in  the  words  of 
the  statute, ' '  to  aid  the  civil  authority,"  not  to  usurp  its  functions 
or  take  its  place.  They  are  to  act  as  an  armed  police  only,  sub- 
ject to  the  absolute  and  exclusive  control  and  direction  of  the 
magistrates  and  other  civil  officers  desiignated  in  the  statute,  as 
to  the  specific  duly  or  service  which  they  are  to  perform.  The 
statute  does  not  even  enlarge  the  power  of  the  civil  officers,  by 
giving  them  any  military  authority;  but  only  places  at  their 
disposal,  in  the  exercise  of  their  appropriate  and  legal  func- 
tions, an  organized,  disciplined,  and  equipped  body  of  men, 
capable  of  more  efficient  action  in  an  emergency  and  among  a 
multitude  than  an  ordinary  police  force.  Nor  can  the  magistrate 
delegate  his  authority  to  the  military  force  which  he  summons 
to  his  aid,  or  vest  in  the  military  authorities  any  discretionary 
power  to  take  any  steps  or  do  any  act  to  prevent  or  suppress  a 
mob  or  riot.  They  must  perform  only  such  service  and  render 
such  aid  as  is  required  by  the  civil  officers.  This  is  not  only 
essential  to  guard  against  the  use  of  excessive  force  and  the  ex- 
ercise of  irresponsible  power,  but  it  is  required  by  the  funda- 
mental principles  of  our  constitution,  which  provides  that ''  the 
military  power  shall  always  be  held  in  exact  subordination  to 
the  civil  authority,  and  be  governed  by  it:"  Declaration  of 
Bights,  art  17.  It  does  not  follow  from  this,  however,  that 
the  military  force  is  to  be  taken  wholly  out  of  the  control  of  its 
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proper  officers.  Thej  are  to  direct  its  moyements  in  Uie  ezeca* 
tion  of  the  orders  given  l^  the  civil  officers,  and  to  manage  the 
details  in  which  a  specific  service  or  daty  is  to  be  perfonnecL 
But  the  service  or  duly  mast  be  first  prescribed  and  designated 
by  the  civil  authority. 

In  the  present  case,  therefore,  if  the  division  marched  from 
the  common,  where  it  was  duly  assembled  and  acting,  solelj 
under  the  proclamation  of  the  mayor,  bearing  date  of  June  2, 
1854,  addressed  to  the  citizens  of  Boston,  a  copy  of  which  waa 
sent  to  the  major-general,  in  which  it  is  stated  that  he  and  the 
chief  of  police  are  **  clothed  with  full  discretionary  powers  ie 
sustain  the  laws  of  the  land,*'  and  by  virtue  of  the  discretion 
thus  given,  proceeded  to  clear  and  guard  the  streets,  it  acted 
without  any  lawful  authority,  and  the  defendants  Smith,  Ed- 
mands,  and  Evans  are  legally  responsible  to  the  plaintiff  for 
any  act  of  force  or  violence  committed  upon  him,  in  pursuance 
of  their  orders,  or  in  which  they  or  either  of  them  participated. 

If,  however,  it  shall  be  made  to  appear  that  the  act  of  clearing^ 
and  guarding  the  streets  was  done  in  pursuance  of  a  specific  order 
from  the  mayor,  either  verbal  or  written,  to  effect  that  purpose^ 
it  would  be  a  sufficient  justification  for  all  the  acts  of  the  de* 
fendants  which  were  reasonable  and  necessary  for  the  perform- 
ance of  this  specific  duty;  and  the  plaintiff  cannot  recover,  un* 
less  he  can  show  that  the  force  used  towards  him  was  excessive 
and  unreasonable.  Such  specific  order  may  be  shown  by  proof 
that  it  was  arranged  between  the  mayor  and  the  major-general  that 
the  service  of  clearing  and  guarding  the  streets  was  to  be  per- 
formed by  the  military  force  on  the  happening  of  a  certain  spe- 
cified contingency  or  event,  and  that  intelligence  of  the  occur- 
rence of  such  contingency  or  event  was-  communicated  to  the 
major-general  by  the  mayor,  with  an  order  to  carry  out  and  per- 
form the  specified  duiy  previously  designated  and  prescribed  by 
him. 

It  was  urged  by  the  plaintiff  that  all  the  defendants  were  liable 
in  this  action,  because  the  occasion  of  the  alleged  threatened 
riot  or  tumult  was  the  surrender  of  a  fugutive  slave,  and  that 
the  provision  of  the  act  of  congress  of  1860,  c.  60,  authorizing 
such  surrender,  was  unconstitutional  and  void,  and  the  proceed- 
ings of  the  United  States  commissioner  in  making  the  surrender 
illegal  and  invalid.  But  it  is  entirely  clear  that  this  argument 
can  have  no  legitimate  bearing  on  the  legal  issues  presented  in 
this  case.  The  defendants  Smith,  Edmands,  and  Evans  do  not 
justify  their  acts  under  the  proceedings  of  the  United  States  com- 
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misdoner,  but  Bolelj  nnder  the  proTisiona  of  law  aaihoiiBiig  a 
militaiy  force  to  be  called  out  for  the  prevention  of  a  threatened 
riot,  of  which  the  remoTal  of  a  fngitiTe  slaTe  was  anticipated  as 
the  oocaaion.  The  only  question,  therefore^  as  to  them  is,  whether 
thej  were  l^;allj  called  out,  and  acted  nnder  orders  lawfully 
given  by  the  civil  authority.  Besides,  the  right  and  duiy  of 
calling  out  a  military  force  to  repress  and  prevent  an  anticipated 
liot  cannot  be  made  to  depend,  in  any  degree,  upon  the  cause  of 
such  threatened  disturbance  of  the  peace.  It  is  equally  the  duiy 
of  the  civil  officers  to  take  all  proper  steps  to  prevent  a  threat- 
ened riot  or  mob,  whether  it  was  likely  to  arise  from  the  enforce- 
ment of  a  constitutional  or  unconstitutional  law.  Under  our 
constitution,  where  the  right  is  secured  to  every  ]>er8on  **  to  find 
a  remedy  by  having  recourse  to  the  laws  for  all  injuries  or 
wrongs  whicJi  he  may  receive  in  bis  person,  properly,  or  charac- 
ter,'* a  resort  to  unlawful  violence  cannot  be  necessary  or  justi- 
fiable. If  a  law  be  unconstitutional,  those  whose  rights  are 
infringed  or  invaded  by  it  must  seek  their  redress  through  the 
appropriate  channels  in  the  constituted  tribunals  of  the  country. 
If  they  have  recourse  to  illegal  violence,  they  break  down  the 
vexy  constitution  which  they  claim  as  their  protection;  and  in 
striving  to  vindicate  their  own  rights,  they  violate  the  rights  of 
others. 

Upon  the  evidence  offered  by  the  plaintiff  at  the  trial,  there 
are  no  sufficient  grounds  to  authoxuEe  a  juiy  to  find  a  verdict 
against  Freeman.  The  acts  done  by  him  had  no  other  connec- 
tion with  those  of  the  other  defendants,  by  which  the  plaintiff 
alleges  he  was  injured,  than  necessarily  arose  from  the  fact  that 
the  performance  of  his  official  act  as  marshal  of  the  United 
States  was  the  cause  or  occasion  which  rendered  it  necessaxy,  in 
the  judgment  of  the  mayor,  to  call  out  a  military  force  to  pre- 
vent a  threatened  disturbance  of  the  peace.  He  did  not  ask 
for  the  aid  of  any  portion  of  the  militia  in  the  service  of  the 
process  in  his  hands;  but  on  the  contrary,  informed  the  mayor 
that  no  such  aid  was  required.  In  advising  that  they  should 
be  called  out  to  prevent  a  riot,  he  only  asked  for  a  legal  exer- 
cise of  the  authority  vested  in  the  mayor.  His  statement  that 
the  expenses  incurred  by  calling  out  the  militia  would  probably 
be  paid  by  the  president,  as  they  afterwards  were,  was  only  a 
voluntary  offer  to  compensate  the  ciiy  for  the  lawful  service  of 
the  military  force.  He  is  not  shown  to  have  advised  or  aided 
in  the  commission  of  any  unauthorised  or  unlawful  act  by  which 
the  plaintiff  was  injured. 
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It  follows  that  the  question  whether  the  militaiy  force  was 
legally  and  properly  called  out  cannot  be  drawn  into  contro- 
Tersy  in  this  case.  That  was  conclusively  settled  by  the  action 
of  the  mayor  in  issuing  his  precept  according  to  the  provisions 
of  the  statute,  and  therefore,  the  only  questions  as  to  the  re- 
maining defendants.  Smith,  Edmands,  and  Evans,  are,  whether 
specific  orders  were  given  by  the  mayor  for  clearing  and  guard- 
ing the  streets  on  the  second  of  June,  1854,  and  if  so,  whether 
any  of  the  defendants  acted  unreasonably,  or  exceeded  the  just 
limits  of  the  authority  vested  in  them  by  law. 

Of  course,  the  question  whether  the  acts  charged  in  the 
declaration  were  the  result  of  the  orders  given  for  the  suppres- 
sion of  a  riot,  or  were  the  consequence  of  a  sudden  outbreak,  in 
which  either  of  the  defendants  acted  upon  his  own  responsibil- 
iiy,  will  be  open,  to  be  determined  upon  the  familiar  principles 
applicable  to  actions  of  trespass  upon  the  person.  The  defend- 
ants cannot  be  held  for  the  unlawful  acts  of  others,  done  with- 
out their  authority,  and  not  coming  within  the  fair  scope  of 
the  orders  given  by  them.  The  defendants  Smith  and  Edmands 
will  not  be  liable  to  the  plainti£f  for  any  force  and  violence  used 
upon  him,  beyond  that  which  was  necessary  to  carry  into  effect 
the  order  for  clearing  and  guarding  the  streets,  even  if  such  order 
was  not  legally  given,  according  to  the  rules  and  principles 
above  stated.  Not  having  been  present  at  the  alleged  assault, 
they  cannot  be  held  liable  for  any  unauthorized  violence  of  their 
soldier's. '  The  same  rule  would  apply  to  Evans  if  he  did  not 
authorize  or  participate  in  the  alleged  violence  offered  to  the 
plaintiff. 

Case  to  stand  for  trial. 


GoMMANDiNQ  Officeb,  whsn  Liablb  vob  Aots  Done  bt  Miutia. — Tbera  !• 
no  distinction  between  the  civil  liability  of  an  officer  of  the  militia  for  damage 
caneed  to  third  partiea  through  the  execution  of  his  commands,  when  not  in 
the  performance  of  public  duty,  and  that  of  any  other  individual;  and  for  any 
injury  caused  by  the  execution  of  his  commands,  he  is  liable  to  an  action  for 
damages,  regardless  of  the  absence  of  intent  on  his  part  to  cause  an  injury  and 
of  his  precautions  to  prevent  it.  His  good  intentions  and  carefulness  become 
material  only  in  mitigation  or  prevention  of  punitive  damages  and  in  exoner- 
ating him  from  criminal  punishment.  In  CcuUe  v.  Drugee^  1  Abb.  App. 
Dec.  327,  the  defendant,  the  commanding  officer  of  the  militia,  during  drill, 
ordered  a  volley  to  be  fired  with  blank-cartridges,  and  took  every  rea> 
sonable  precaution  to  prevent  the  loading  of  any  gun  with  ball.  By  soma 
mischance,  one  of  the  men  loaded  his  gun  with  a  ball-cartridge,  and  when  fired 
the  ball  struck  plainti£f.  In  holding  the  defendant  liable,  upon  showing  that 
he  ordered  the  firing,  and  that  one  of  the  men  fired  a  gun  ofaaiged  with  % 
ball  which  wounded  plaintiff  the  court  say:  "Bat  the  defendant  was  not  re- 
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qidred  by  any  public  duty  to  cause  his  men  to  dischaige  their  fire-anns  at  all 
while  people  were  within  musket  range.  The  manner  in  which  he  was  to 
drill  and  instruct  them  depended  essentially  upon  his  judgment  snd  discre- 
tion  But  he,  in  directing  the  discharge,  took  upon  himself,  so  far 

as  a  civil  remedy  was  concerned,  the  responsibility  of  any  injury  which 

should  result  therefrom  to  any  person It  is  of  no  consequence,  so  far 

as  maintaining  the  action  is  concerned,  that  he  scted  upon  the  most  plausible 
or  the  most  reasonable  grounds,  and  fully  believed  that  the  gun  was  not 
charged  with  anything  which  could  injure  another."  The  same  rule  is 
obaerved  in  EngUmd  with  reference  to  trespasses  committed  or  injuries  don« 
by  tha  militia  when  drilling  or  contesting  for  prizes:  Weaver  v.  j^oocf.  Hob. 
134.  And  the  commanding  officer  is  likewise  responsible  for  any  other  in- 
juries caused  by  the  execution  of  his  oommands,  as  frightening  horses  by  tha 
noise  of  drums  or  firing,  etc. :  ChUdreu  v.  Towri,  I  Meiggs,  561,  In  which  the 
court  say:  '*To  muster  and  drill  men  is  lawful  and  laudable  employment. 
It  is  the  dnty  of  the  officer,  but  at  the  same  time  it  must  be  so  oonidncted  as 
not  to  produce  injury  and  loss  to  others.  It  must  be  done  in  the  proper 
manner,  the  proper  place,  and  the  proper  time,  not  negligently,  not  wan- 
tonly, not  80  as  to  injure  others.  If  officers,  tempted  to  exhibit  themselves 
and  their  troops  in  the  pride,  pomp,  and  circumstance  of  mimic  war,  will  in- 
vade the  business  resorts  of  towns  and  villages,  and  by  unusual  sights  and 
sounds  frighten  the  horses  and  upset  the  carriages  of  their  neighbors,  they 
must  answer  for  the  consequences.**  But  if  the  acts  done  are  done  by  the 
military  while  lawfully  in  the  service  of  the  civil  authorities  in  quelling 
tumnlts,  and  the  like,  the  order  of  the  civil  officers  calling  out  the  militia  is 
a  complete  defense:  See  the  principal  case.  Nor  is  the  coounanding  officer 
liable  for  acts  done  by  the  militia  after  they  have  been  dismissed  from  parade 
and  the  men  are  under  direct  control  of  subordinate  officers,  but  such  sub- 
ordinate officers  are  liable:  Moody  v.  Ifanf,  13  Mass.  299. 

AuTBouTT  OF  CoMBCAMDiKO  OFFICER  does  uot  extend  so  far  as  to  allow 
nim  to  select  a  place  for  encampment  without  the  consent  of  the  owner  of  the 
land,  and  he  is  liable  as  *a  trespasser  for  taking  possession  of  or  using  land 
under  such  circumstances;  Brigham  v.  Edmamla,  7  Gray,  359;  nor  to  im- 
presmng  a  horse  of  a  dtiaen,  even  in  time  of  war:  Jaeobe  v.  Levering,  3 
Cranch,  117. 

Ths  fbincipal  cask  is  oniD  in  Belcher  v.  Farrar,  8  Allen,  327,  to  the 
point  that  when  the  exercise  of  power  requires  officers  to  use  their  discretion 
and  judgment  in  adjudicating  on  the  subject>matter,  the  power  vested  in 
them  Is  quoH  judicial;  in  Chenery  v.  Uolden,  16  Gray,  126,  to  the  point 
that  no  action  can  be  maintained  against  the  selectmen  of  a  town  for  the 
manner  in  which  they  exercise  the  discretion  vested  in  them,  although  they 
may  have  erred  in  the  conclusion  to  which  they  had  arrived;  also  in  CUy  qfSct' 
lem  V.  Ekuiem  R.  R.^  98  Mass.  444,  to  the  point  that  the  power  of  the  mayor  or 
other  officers,  under  the  statutes  of  Massachusetts,  to  call  out  a  military 
force  to  suppress  tumults,  is  of  a  quasi  judicial  character,  by  which  not  only 
the  property  but  the  lives  of  individuals  may  be  affected,  and  which  from  its 
vscy  nature  must  be  exercised  finally  and  conclusively  without  a  hearing,  or 
rrcn  notioe  to  the  parties  who  may  be  affected  thereby. 


M8  Saboent  i;.  Metcalf. 


Sabgent  v.  Metoalf. 

[5  Obat.  806.] 

CdBOiTcoNAL  Sals  and  Deuysbt  ot  Chattelb  pAflsn  No  Tnui  avm. 
Ck>KinnoN8  abb  Pkbiormid,  althoagh  the  vendor  knew  the  pnrchater 
was  a  dealer,  and  had  no  use  for  the  chattels  except  for  resale;  and  a 
party  who  porohaeea  the  chattek  in  good  faith  from  the  vendee  aoqnlrea 
no  right  thereto  as  against  the  original  vendor,  if  no  laches  can  be  im« 
puted  to  the  latter  in  asserting  his  claim. 

Watveb  of  Conditionb  07  Sali  A8  to  pRici  18  NOT  AffRCTJED  hj  asking 
for  and  being  promised  security  for  paymenti  no  security  in  fact  ever 
having  been  given. 

BsPLETiH  for  two  chaises.  The  plaintifb,  who  were  oaxriage 
dealers  in  Boston,  sold  and  delivered  to  one  Francis  Polleys,  in 
Walpole,  two  chaises,  upon  condition  that  Polleys  should  hold 
the  chaises  as  the  plaintiffs'  goods,  and  the  title  should  not  vest 
in  Polleys  until  he  should  pay  the  purchase  price;  that  until 
payment  he  should  not  sell  or  otherwise  dispose  of  the  chaaaes 
without  the  plaintiffs'  consent;  and  that  upon  his  failure  to  pay 
the  purchase  price,  or  attempt  to  sell  without  the  plaintiffs' 
consent,  the  plaintiffs  might  take  possession  of  the  chaises  and 
hold  them  absolutely  as  their  own.  ScTeral  months  afterwards 
a  clerk  of  the  plaintiffs  went  to  Polleys  to  effect  a  settlement, 
and  was  informed  by  Polleys  that  he  had  sold  the  chaiaea  to 
the  defendant.  Tbe  clerk  demanded  of  Polleys  a  note  for  the 
balance  due,  with  the  defendant's  indorsement,  but  the  defend- 
ant refused  to  indorse.  Upon  the  clerk's  threatening  to  take 
possession  of  the  chaises,  Polleys  gave  him  a  bill  of  sale  of  an 
unfinished  buggy,  and  promised  to  finish  and  send  it  to  Boston 
to  the  plaintiffs.  This  Polleys  failed  to  do,  and  the  plaintiffs 
brought  this  action  to  recover  the  chaises  of  the  defendant. 
The  defendant,  a  livery-stable  keeper  in  Walpole,  offered  to 
prove  that  Polleys  was  known  to  the  plaintiffs  to  be  a  dealer  in 
carriages,  and  that  he  had  no  use  for  the  chaises  except  for  re* 
sale;  that  a  few  days  after  the  sale  to  Polleys  he  had  purchased 
the  chaises  of  Polleys  in  good  faith  and  for  a  valuable  considera- 
tion, and  had  no  knowledge  of  the  conditions  of  sale;  and 
that  be  had  taken  possession  of  them  at  the  time  of  his  purchase, 
and  had  openly  used  them  in  his  business  up  to  the  time  of  this 
action.  This  evidence  was  rejected,  on  the  ground  that  it  con* 
stituted  no  defense  to  the  action.  Verdict  for  the  pLuntifb  by 
consent,  and  exceptions  by  the  defendant. 

E.  Wilkinson  and  W.  Colburn,  for  the  defendant. 
•71  J.  Clarke,  for  the  plaintiffs. 
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By  Court,  StaCLDw,  J.  The  agreement  undar  which  the 
plaintiffB  delivered  the  property  to  PoUeys  ahowB  a  conditional 
lole  and  deliveiy  only.  The  title  mm  not  to  Teet  until  the  eon- 
ditions  were  complied  with.  Although  the  defendant  pnrehaaed 
the  chaieeB  in  good  faith,  he  acquired  no  right  thereto  as  against 
the  plaintifb:  CoggiU  t.  Earlfard  etc.  R.  B.  Co.,  8  Gray,  6i5. 

The  evidence  in  the  case  is  insufficient  to  prove  a  waiver  ol 
the  conditions  of  sale  by  the  plaintiffs;  and  no  laches  in  asserU 
ing  their  daim  is  imputed  to  them  by  the  defendant. 

Exceptions  overruled.         

Ck)2rDrnoKAL  Sals  and  Dklivxrt  up  Chattsl  Passes.  No  Tttli  nirrn. 
ObNDiTiON  IS  PsBiOBXED,  even  as  Agsinst  ft  sobseqaent  vendee  for  yftlne  aod 
in  good  fftith:  See  ^uMey  t.  TIborRloM,  8  Am.  Dee.  224;  BantUv,  Pritekmrd^ 
IS  Id.  449,  mild  note;  WkitweUv.  Viauxnt,  16  Id.  265;  Lamer.  BorUmd,  31  Id. 
83;  Lueif  ▼.  Bundy,  32  Id.  859.  The  prindpsl  cue  is  eited  to  this  effect  in 
Blanekard  v.  Child,  7  Gray,  157;  Bineham  v.  Cofifuy,  98  Ifias.  150;  CU$  v. 
£erry,  42  N.  J.  L.  314;  Lhmbow  v.  RamU»,  28  Ind.  281. 


BOANE    V.   WiLLOOTT. 

[0aB4T,82S.] 
AlTBR-AOQUIBKD  XlTUI  MAT  BE  SbT  UP  BT  PaBTT  TO  DlXD  OP  PAaTITIOH, 

which  recites  the  seisxa  in  fee  of  the  tenants  in  common,  and  contains 
mntoftl  covenants  for  qaiet  enjoyment  by  each  of  the  portion  assigned  to 
him. 
Oowbtakos  l2fOLin»s  Laki>  to  Low-watkb  Ha&k,  where  the  land  is 
bounded  "by  the  sea  or  beach.** 

AoooH  (rf  tort  for  breddng  and  entering  the  plaintiff 'selose  in 
Oohassety  and  cutting  and  carrying  away  oedar  trees  growing 
tlierein.  The  defendant  gave  in  evidenoe  an  indentme  of  parti- 
tion>  dated  April,  1833,  to  whidi  the  plaintiff  and  his  wife,  and 
tiie  defendant  and  his  wife.  Thankful  Willcutt,  were  parties; 
and  whidli  ledted  that  the  wives  and  certain  other  persons  were 
seised  in  fee  as  tenants  in  oonnnon  of  certiun  lands  in  Cohasset, 
that  they  had  agreed  to  make  partition  so  that  each  should  hold  a 
portion  in  severalty,  and  that  Thankful  Willeutt  should  thence- 
forth have  some  six  acres  and  thirty-three  rods  of  woodland, 
bounded  ''  north-easterly  by  the  sea  or  beach."  The  parties,  for 
themsdves,  their  heirs,  ete. ,  covenanted  with  each  of  the  parties, 
their  heirs,  etc,  that  he  or  she  "  may  henceforth  and  forever 
have,  hold,  use,  occupy,  and  enjoy  the  same  in  severalty,  free  and 
daschaiged  of  all  right,  title,  interest,  or  claim  whatever  of  them 
or  either  of  them,  or  of  their  heirs  or  assigns,  or  of  any  persons 
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elaimiiig  bom,  hy,  or  under  them,  or  any  of  them."  The  pbdn« 
tifif  relied  on  a  deed  made  to  him  in  May,  1838,  by  the  administrm- 
tor  of  one  Zenas  Loring,  who,  he  claimed,  had  aparamount  title  to 
the  lands.  The  defendant  claimed  that  the  plaintiff  was  estopped 
by  the  deed  of  partition  from  showing  that  the  parties  did  not 
own  the  land  assigned  thereby  to  Thankful  Willcutt,  or  to  show 
a  mistake  in  the  boundaries.  This  point  was  decided  in  favor 
of  the  defendant,  and  the  plaintiff  excepted.  It  became  a  ques- 
tion of  fact  for  the  jury  whether  the  alleged  trespass  was  com- 
mitted on  the  land  lying  between  the  "sea  and  the  beach,"  the 
defendant  claiming  that  the  boundary  was  the  sea,  and  the  plain- 
tiff could  not  assert  title  to  any  of  the  land  so  bounded.  The 
judge  ruled  that  as  two  boundaries  were  given,  the  plaintiff  could 
show  that  the  true  north-east  boundary  was  the  beach,  and  he 
would  not  be  estopped  to  claim  the  land  between  the  beach  and 
the  sea  by  title  from  Loring.  The  judge  was  asked  by  the  de- 
fendant to  instruct  the  jury  that  the  word  "  beach  "  meant  all 
the  land  between  the  mainland  and  the  sea  over  which  the  tide 
ebbed  and  flowed;  but  the  judge  charged  that  although  it  might 
include  such  land,  it  was  not  necessarily  limited  to  that;  and  it 
was  a  question  of  fact  for  the  jury  to  determine  where  the  boun- 
daty  expressed  by  the  word  "beach"  was.  Verdict  for  the 
plaintiff  and  exceptions  by  the  defendant. 

K  Avery,  for  the  defendant. 

J,  J.  Clarke  and  W.  Colbum,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  From  the  manner  in  which  this  case 
is  presented,  we  are  apprehensive  that  the  precise  matter  in 
controversy  is  not  well  understood.  The  gravamen  of  the  com- 
plaint is  the  unlawfiQ  entiy  of  the  plaintiff's  close  in  Cohasset, 
and  cutting  cedar  trees  there  growing;  and  in  another  part  of  the 
case  it  is  stated  that  it  became  a  question  of  fact  for  the  jury 
whether  the  alleged  trespass  was  committed  on  that  part  of  the 
said  land  lying  between  the  beach  and  the  sea,  both  being  given 
as  boundaries.  Supposing  the  two  distinct  lines  in  the  parti- 
tion deed  mean  two  distinct  lines  of  boundaiy,  which  we  shall 
consider  hereafter,  the  "  sea"  must  mean  "  low-water  line,"  and 
the  "  beach  "  some  part  above  it.  How  cedar  trees  or  any  other 
wood  could  grow  on  soil  washed  by  the  salt  water  at  eveiy  tide,  it 
is  impossible  to  conceive,  and  we  think  there  may  be  something 
omitted  which  would  make  the  whole  case  intelligible.  Bat 
perhaps  sufficient  appears  to  enable  us  to  express  an  opinion 
upon  the  points  raised  in  the  argument. 
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1.  The  case  comes  before  us  on  the  exception  of  the  defend- 
ant; but  a  point  was  decided  in  faTor  of  the  defendant,  to  which 
the  plaintiff  excepts;  and  as  this  lies  at  the  foundation  of  the 
suit,  and  must  present  itself  again  on  a  new  trial,  and  as  it  has 
been  argued  on  both  sides,  we  will  first  consider  it. 

There  is  no  doubt  that  the  parties  to  an  indenture  are  bound 
and  estopped  against  each  other,  in  the  same  manner  as  by  any 
other  form  of  specialty;  and  where  wives  join  with  their  hus- 
bands in  conveying  their  estates,  the  lands  pass  by  the  convey- 
ance, and  the  wives  are  bound  by  the  estoppels,  though  from 
their  legal  incapacity  to  bind  themselves  they  are  not  liable  to 
actions  on  their  covenants:  Colcard  v.  Swan,  7  Mass.  291. 

But  still  the  question  recurs,  To  what  extent  do  the  recitals 
and  covenants  of  a  deed  bind  the  party,  and  from  what  acts  and 
claims  do  they  estop  him?  The  indenture  in  the  present  case 
is  a  deed  of  partition,  in  which  the  plaintiff  and  his  wife  and 
the  defendant  and  his  wife  are  respectively  parties;  it  recites 
that  they,  with  the  other  parties  named,  are  tenants  in  common 
in  fee-simple  of  certain  lands  described;  and  it  proceeds  to  as- 
sign to  each  party  a  part  described  to  hold  in  severalty.  These 
recitals  and  conveyances  are  followed  by  a  qualified  covenant, 
in  which  each  party — say  the  plaintiff  and  wife — ^with  each  of  the 
other  parties — say  the  defendant  and  wife— for  and  with  their 
respective  heirs  and  assigns,  do  covenant  and  grant  that  he  or 
she  shall  forever  have  and  hold  the  same  in  severalty,  free  and 
discharged  of  all  right,  title,  interest,  or  claim  of  them,  or 
either  of  them. 

Now,  supposing  that  the  recital  in  the  partition  deed  does  defi- 
nitely describe  the  lot  of  land  in  which  the  trespass  is  alleged, 
and  also  does  definitely  describe  the  same  lot  as  embraced  in 
the  purparty  of  Willcutt,  then  this  deed  does  estop  the  plaintiff 
from  denying  that  the  parties  were  seised  as  tenants  in  common; 
that  by  force  of  the  conveyance  the  defendants  become  seised  in 
fee,  in  severalty,  of  the  property  assigned;  and  that  all  the  right, 
title,  and  interest  which  the  plaintiff  then  had  in  the  premises 
passed  to  the  defendant;  and  the  qualified  covenant  carries  it  no 
further.  It  cannot  have  greater  force  than  a  direct  covenant  of 
seisin,  which  is  not  broken  by  the  existence  of  an  outstanding 
paramount  title.  It  is  a  covenant  that  all  the  right,  title,  and 
interest  which  the  plaintiff  then  hdd,  together  with  a  seisin  de 
facto  as  against  him,  his  heirs,  and  assigns,  passed  to  the  defend- 
ant. But  we  think  it  does  not  estop  him  from  now  asserting, 
and  maintaining  by  proof,  that  at  the  time  of  the  partition  a 
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party  held  an  onistanding  pammount  titte  Buperior  to  that 
of  either  of  these  pertiei^  and  that  the  phdntifT  af terwarde 
aeqmxed  that  title,  and  now  relies  upon  it  aa  a  good  and  valid 
title.  It  admits  that  he  was  than  seised,  not  of  an  indefeasible 
title,  but  defacio;  that  all  the  inttoest  he  had  then  passed  to  the 
•defendant,  and  ihat  he  became  seised  de  fado  as  against  the 
plaintiff,  by  force  of  the  conveyance:  CamMtock  v.  Smiih,  13 
Pick.  116  [23  Am.  Dec.  670];  Wight  t.  Shaw,  6  Cnsh.  56. 

This  case  Js  dearly  distingaishable  from  that  of  a  conveyanoe 
of  land,  with  a  general  ooTenant  of  warranty  against  the  lawful 
claims  of  all  persons.  There,  if  there  be  an  outstanding  title, 
and  the  grantor  with  such  wacranly  acquires  such  title,  it  inures, 
without  further  act,  to  the  use  of  his  grantee,  and  operates,  by 
way  of  estoppel,  to  confirm  and  make  good  the  title  he  has  war- 
ranted. It  stands  substantially  upon  the  principle  which  gives 
force  and  effect  to  an  estoppel  in  order  to  avoid  circuity  of 
action.  A  ganaral  warranty  is  supposed  not  only  to  bind  the 
grantor,  but  his  privies  in  blood  and  estate;  that  is,  all  who 
could  claim  under  him.  If,  therefore,  the  grantor,  or  any  such 
party  privy  in  blood  or  estate  on  whom  such  obligation  to  war- 
rant has  deaoended,  should  sue  the  original  grantee  and  recover 
the  land,  on  ench  af  ter-acquired  title,  the  party  thus  evicted  will 
have  a  remedy  on  his  warranty  against  the  party  who  has 
evicted  him,  for  an  equivalent  value.  To  avoid  this  circuity,  the 
party  holding  under  such  a  warranty  may  rely  on  it  by  way  of 
estoppel  against  the  grantor,  or  any  one  claiming  under  him. 
No  such  estoppel  can  be  claimed  under  this  deed  of  partition, 
because  it  contains  no  general  warranty. 

As  the  case  now  stands,  it  appears  to  us  that  the  plaintiff  was 
not  estopped  by  his  deed  of  partition  from  setting  up  the  title 
proposed.  The  burden  is  clearly  on  him  to  show  that  notwitti- 
standing  the  premises  were  embraced  in  the  partition,  and  in- 
cluded in  the  purparty  of  the  defendant's  wife,  still  a  better  and 
paramount  title  was  then  held  by  Zenas  Loring,  that  he  died 
seised  of  it,  that  it  was  duly  sold  under  legal  authority,  and 
purchased  by  the  plaintiff  alter  the  deed  of  partition,  and  was 
claimed  and  held  by  him  at  the  time  of  bringing  this  action. 

2.  The  other  exception  arises  from  the  ruling  of  the  court 
upon  the  construction  in  that  clause  in  the  deed  of  partition 
which  assigns  to  Thankful  WiUcutt  in  severalty  a  lot  bounded 
<<  north«easterly  by  the  sea  or  beach." 

The  bill  of  exceptions  and  the  direction  of  the  court  awnme 
that  here  were  two  distinct  lines  of  boundary  mentioned,  muaatyi 
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"  the  sea ''  or  **  the  beach/'  They  assume  that  there  was  soma 
area  or  land  lying  between  the  beach  and  the  sea,  both  being 
given  as  the  north-east  boundary.  It  appears  to  us  that  this  was 
an  erroneons  view  of  the  construction  of  the  deed;  that  it 
designated  not  two  lines,  but  one  line,  indicated  by  two  words 
used  synonymously. 

All  terms  of  description  in  conveyancing  must  be  construed 
according  to  their  natural  force  and  effect  in  the  use  of  language, 
and  especially  as  applied  to  the  subject-matter  in  regard  to 
which  they  are  used.  The  term  ''beach"  we  consider,  when 
used  in  reference  to  places  anywhere  in  the  vicinity  of  the  sea, 
or  aenna  of  the  sea,  as  having  a  fixed,  definite  meaning,  compris- 
ing the  tenitoiy  lying  between  the  lines  of  high  water  and  low 
water,  over  which  the  tide  ebbs  and  flows.  It  is  in  this  respect 
like"  shore," ''  strand,"  or,  as  much  used  in  this  country,  *'  flats." 
The  term  ''shore"  is  well  defined  in  Storer  v.  Freeman,  6 
Mass.  489,  to  be  the  territory  lying  between  high  and  low  water 
mark,  and  of  course  having  two  sides,  the  land  aide  and  the  sea 
side.  In  a  conveyance,  when  a  line  of  "  shore '^  is  used  as  an 
abuttal,  unexplained  by  circumstances,  it  may  be  ambiguous, 
leaving  it  doubtful  whether  the  sea  side  or  the  land  side  of  the 
shore  is  intended.  In  general,  it  will  appear  by  the  context 
which.  The  term  "beach,"  however,  is  usaally  applied  to  this 
part  of  the  coast  when  not  covered  with  water  when  the  tide  is 
out.  Then  when  both  terms  are  used,  "  the  sea"  or  "  shore," 
and  used  to  designate  one  boundary,  it  appears  quite  clear  that 
they  were  intended  to  describe  that  one  side  of  the  beach  on 
irtiich  the  sea  coincides  with  it,  and  therefore  to  include  the  beach 
to  low-water  mark.  This  conclusion  is  strongly  confirmed  by 
the  existence  of  the  well-known  rule  of  law,  founded  perhaps 
originally  in  the  colony  ordinance  of  Massachusetts  of  1647,  but 
now  established  by  usage  as  the  law  of  New  England,  that  in 
all  places  about  and  upon  salt  water,  where  the  sea  ebbs  and 
flows,  the  proprietor  shall  haii»e  propriety  to  low-water  mark,  con- 
trary to  the  rule  of  the  English  common  law.  The  owner  of  the 
upland  adjoining  tide- water prima/ocie  owns  to  low- water  mark; 
and  does  so  in  fact,  unless  the  presumption  is  rebutted  by  proof 
that  the  upland  and  flats  have  been  severed  by  himself  or  some 
previous  owner  by  the  conveyance  of  the  one  without  the  other 
in  whole  or  in  part.  When,  therefore,  such  owner  of  the  shore 
conveys  by  a  boundary  on  the  "  sea"  or  "  sea-shore,"  or  "  tide- 
water," or  any  similar  expression,  the  law  gives  effect  to  it,  and 
extends  it  to  low-water  mark. 
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The  court  having  declined  so  to  instruct  the  ]uij«  but  having 
assumed  that  two  distinct  lines  on  the  sea-shore  side  of  the  tract 
conveyed  were  intended  by  the  description,  leaving  a  space  be- 
tween them,  we  are  of  opinion  that  the  direction  was  incoirect, 
that  the  exception  of  the  defendant  must  be  sustained,  and  a  new 
trial  had  in  the  court  of  common  pleas. 


Th£  p&inoipal  cask,  a8  n  AOAiK  OAMK  BBiOBB  THX  COURT,  IS  reported  in 
16  Gray,  368. 

AfTEB-AOQUiBBD  TiTLB,  WHSv  Ikubbs  TO  Bbnitit  OF  Qravtex:  See  JFWidfc 
▼.  Darst,  58  Am.  Dea  675,  and  notes;  Blanehard  v.  SnUs,  61  IcL  417. 

GoNViTANOX,  WHIN  EzTBNDs  TO  Low-WATiB  Mabk:  See  note  to  AmM 
V.  ifundf,  10  Am.  Deo.  388.  Since  the  colony  ordinance  of  Maasaohusette 
of  1647*  any  grant  will  pass  the  flats  as  far  as  the  grantor  owns,  if  not  re- 
stricted by  specific  description,  but  bounded  generally  by  the  tide-water,  by 
whatever  name:  City  qf  Boston  v.  Richardson,  105  Mass.  353;  but  a  oonvey- 
ance  '*  bounded  westerly  by  the  beach,"  without  any  terms  connected  with 
the  word  "  beach  **  which  would  indicate  an  intent  to  include  the  beach,  does 
not  include  the  land  between  high  and  low  water  mark:  NUea  v.  Patchy  13 
Gray,  258.  The  principal  case  is  cited  to  the  foregoing  points,  and  is  also 
cited  in  Haihaway  v.  WiUon,  123  Mass.  361,  to  the  point  that  the  strict  legal 
meaning  of  the  word  '*  sliore^is  doubtless  the  land  between  ordinary  high  and 
low  water  mark,  but  it  may  be  shown  by  a  considerationof  the  whole  instm- 
ment,  and  of  monuments  referred  to  therein,  to  have  been  used  nntechnically 
and  without  legal  accuracy,  as  importing  low-water  mark. 


LusooMB  V,  Ballabd. 

[6  Okay,  403.] 
EUKJUTOB  GAKNOT  BE  ChABOED   IN  AnT  CAPACITY  FOB  SkEVIOES  BunnOIAL 

TO  Estate,  rendered  before  his  appointment  and  without  his  assent,  under 
contracts  with  a  special  administrator,  and  with  another  executor  named 
in  the  will. 

AonoM  of  contract.  It  appeared  that  the  defendant  and  one 
Osbom  were  named  as  executors  in  the  will  of  Nathan  Cook, 
deceased.  Pending  the  probating  of  the  will,  one  Foster  was 
appointed  special  administrator.  Osborn  declined  to  act  as  ex- 
ecutor, and  the  defendant  was  appointed  sole  executor.  Prior 
to  these  appointments,  and  a  few  days  after  Cook's  death,  Osborn, 
acting  in  the  capacity  of  executor,  employed  the  plaintiff  to  take 
care  of  the  house  and  furniture,  and  agreed  to  pay  him  a  fair 
compensation  therefor.  The  special  administrator  did  not  dis- 
charge the  plaintiff,  but  allowed  him  to  take  care  of  the  premises. 
The  defendant  objected  to  evidence  of  a  contract  bj  Osbom 
to  pay  for  services,  on  the  ground  that  he  had  no  author- 
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ity  to  bind  the  estate,  and  also  asserted  that  the  defendant  mm 
not  liable  for  services  rendered  at  the  request  of  Osbom  or  the 
special  administrator;  but  the  evidence  was  admitted,  the  judge 
ruling  that  the  action  could  be  maintained  for  such  services  as 
were  beneficial  to  the  estate.  The  jury  gave  a  verdict  for  the 
plaintiff,  and  also  specially  found  that  the  defendant  in  no  way 
assented  to  the  employment  of  the  plaintiff.  ExoeDtionB  by  the 
defendant. 

J.  W,  Perry ^  for  the  defendant. 
&  ^.  P^iUipg,  for  the  plaintiff. 

By  Court,  Thomas,  J.  The  jury  haye  found  that  the  defend- 
ant neither  caused,  nor  in  any  way  assented  to,  the  employment 
of  the  plaintiff  for  the  services  for  which  this  suit  is  brought. 
He  cannot  therefore  be  charged  de  boni8  propriis. 

If  not  liable  as  of  his  own  goods,  has  the  estate  in  his  hands 
been  charged  by  the  acts  of  Osbom,  or  the  special  administra- 
tor, BO  that  there  may  be  a  judgment  de  bonis  iestatoris  f  We 
think  not;  but  that  the  law  is  that  by  a  promise,  the  considera- 
tion of  which  arises  after  the  death  of  the  testator  or  intestate, 
the  estate  cannot  be  charged,  but  that  the  executor  or  adminis- 
trator is  personally  liable  on  his  contract.  And  whether  the 
amount  is  to  be  repaid  from  the  estate  is  a  question  for  the  court 
of  probate  in  the  settlement  of  his  account. 

The  old  doctrine  seems  to  have  been  that  upon  any  promise 
made  after  the  death  of  the  testator  or  intestate  the  executor  or 
administrator  was  chargeable,  if  at  all,  as  of  his  own  goods,  and 
not  in  his  representative  capacity:  Trewinian  v.  ffoweU,  Oro. 
Eliz.  91;  Eawkea  v.  Saunders^  Cowp.  289;  Jennings  v.  Neurnian^ 
4  T.  B.  348;  Brigden  v.  Farkes,  2  Bos.  &  Pul.  424. 

The  more  recent  authorities,  however,  have  settled  that  an 
executor  may,  in  some  cases,  be  sued  in  his  representative 
capacity  on  a  promise  made  by  him  as  executor;  and  a  judgment 
had  de  bonis  lestatoris.  But  it  will  be  found  that  in  these  cases 
that  which  constituted  the  consideration  of  the  promise,  or  the 
cause  of  action,  arose  in  the  life-time  of  the  testator:  Dowse  v. 
Coxe,  8  Bing.  26;  FiyioeU  v.  Graham,  7  Taunt.  580;  Ashby  v. 
Ashby,  7  Bam.  &  Cress.  444.  And  an  action  for  goods  sold  and 
deliyered  to  one  as  executor,  or  for  work  done  for  one  as  execu* 
tor,  charges  the  defendant  personally,  and  not.  in  his  represen- 
tative character:  Comer  v.  Shew,  3  Mee.  &  W.  350.  See  also 
Former  t.  ISiUer,  6  Mass.  68;  Sumner  v.  Williams,  8  Id.  162; 
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Darar  t.  Hmeh,  20  Me.  21  [87  Am.  Dec.  86];  Myer  t.  Ode,  13 
Johns.  849. 

In  tbifl  eonunonwealth  an  exeeption  is  made  in  the  case  of 
personal  expenses  for  the  deceased.  For  these  the  execator  or 
Administrator  maybe  charged  in  his  representatlTe  character, 
aad  judgment  be  rendered  de  bonis  tetUxboria,  But  the  case 
•lands  on  its  peculiar  gronnd,  and  is  to  be  limited  to  it:  Eap^ 
good  T.  Houghton,  10  Pick.  147. 

The  modem  English  doctrine  on  this  point  is  that  if  the  ex- 
ecutor or  administrator  gives  orders  for  the  funeral,  or  ratifies 
or  adopts  the  acts  of  another  party  who  has  given  orders,  he 
makes  himself  liable  personally,  and  not  in  his  representative 
capacity:  Briee  v.  TFi/san,  8  Ad.  &  El.  849,  note;  Comer  v.  Shew, 
t  Mee.  k  W.  850;  2  Williams  on  Executors,  1522. 

If  the  contract  of  Osbom,  or  of  the  special  administrator,  did 
.not  charge  the  estate,  of  course  the  defendant  can  in  no  form 
be  liable. 

In  this  view  of  the  case,  it  is  unnecessary  to  consider  how  &r 
the  contract  of  Osbom,  who  was  named  executor  in  the  will, 
but  declined  the  trust,  could  bind  the  estate.  If  the  executor 
could  not  so  charge  the  estate,  a  fortiori  one  who  never  accepted 
the  trust  could  not. 

Exceptions  sustained.  ^_^^ 

CONTBACTB  MaDB  WTTH  EXBOUTOB  OB  ADHDflKnUTOB  ABB  FBBSOVAL,  WaA 

do  not  bind  the  estate:  Davw  v.  Frtnckf  37  Am.  Deo.  36,  and  note  collecting 
prior  oaaes;  FUshuglCa  ExW  v.  iifeAtt^A,  62  Id.  653;  see  alao  MoMm  v.  Coirf- 
weU,  48  Id.  330.  He  can  make  no  contract  which  ahall  bind  the  estate  by  a  new 
promiae,  bat  he  is  personally  liable;  and  whether  the  amount  is  to  be  repaid 
from  the  estate  is  a  question  for  the  court  of  probate  in  the  settlement  of  hia 
account:  Kmgman  v.  OoJbef,  182  Mass.  288;  MerehoMU^  KeOumai  Bank  ▼• 
ITaeif,  68  Vt.  118»  dting  and  quoting  the  principal  case  to  this  point. 


Olougesteb  Manufaotubikg  Gomfant  v.  Howabi> 

FiBE  Insxtbanob  Company. 

[5  Obat,  497.) 

Ihbubahob  Agents  with  Oenebal  Powers  to  Fill  ctp  and  Lbub  ToU'^ 
ciBS  HAVE  Authority,  before  the  delivery  and  acceptance  of  a  policy^ 
and  payment  of  the  premium,  to  change  or  modify  the  deacription  of  th» 
property  by  adding  a  memorandum  that  the  buildings  insured  were  ia 
ooume  of  construction. 

UriPBiD  is  not  Affected  by  Omission  of  Insubangb  Aobntb  to  Comply 
wiiH  Ibstbuotions  to  transmit  to  tlie  company  oopiea  of  the  written 
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parts  of  all  policies  istaed  by  the  agentii  and  of  any  indnrii  —iita  mad* 
thareon  by  them. 
Wabsahtt  Of  ''WATnuTANKs  Well  Suypusd  with  Watkr  at  All 
Tims"  18  CoMPLiSD  WTTB,  when  the  inaaranoe  Is  upon  buildings  In 
conne  of  conBtraotion,  if  the  tanks,  although  not  oompleted  and  supplied 
with  water,  are  constructed  with  all  reasonable  diligence,  haying  refii^ 
ease  to  the  progress  in  the  constmction  of  the  boildings  insured. 

Acnas  of  eontnet  on  a  policy  of  insurance  on  the  plaintiiV 
Ueaehery.  GMllett  &  Coggeshall  were  general  agents  of  tbe 
defendants  at  Philadelphia,  and  were  furnished  with  blank 
policies  signed  by  the  president  and  secretarj  of  the  companj, 
which  they  were  authorized  to  fill  up,  indorse,  countersign,  and 
issue.  The  policy  in  question  was  made  out  and  countersigned 
by  the  agents  in  October  14, 1851,  and  remained  in  their  posses- 
sion until  December  8,  when  the  treasurer  of  the  plaintiff  called 
for  it,  but  refused  to  recdre  it  in  the  form  in  which  it  was.  Tfa0 
agents  then  signed  a  memorandum  in  the  margin,  to  the  effect 
that  **  it  is  hereby  understood  that  this  company  shall  beliaUa 
for  any  losses  which  may  be  caused  by  fire  from  the  bursting  of 
the  boOers,  notwithstanding  the  exceptions  named  in  the  policy. 
No  exception  of  any  articles  used  in  dyeing  and  bleaching,  or 
such  as  resv  Jt  from  the  kind  of  business.  Buildings  in  course  of 
constmction."  And  thereupon  the  treasurer  took  the  policy  and 
paid  the  premium.  The  buildings  had  appeared  by  the  applica- 
fion,  which  was  made  a  part  of  the  policy  and  its  statements 
waixanties,  to  be  finished;  and  the  conditions  prorided  that 
applications  for  insurance  should  specify  the  construction  and 
materials  of  the  buildings  insured.  The  application  also  con- 
tained a  statement  of  ''water-tanks  well  supplied  with  water  al 
an  times."  The  buildings  were  in  course  of  construction  when 
the  application  was  signed  and  until  the  loss,  and  there  was  no 
water-tank  upon  the  premises,  but  one  was  in  process  of  con- 
struction as  fast  as  was  usual  in  the  construction  of  a  bleachery, 
and  without  unreasonable  delay.  Oillett  &  Coggeshall  were  in- 
structed to  send  to  the  company,  at  the  end  of  each  month, 
copies  of  the  written  parts  of  all  policies  issued  by  them,  and 
of  any  indorsements  made  thereon  by  them,  but  it  was  not 
shown  that  the  plaintiffs  knew  of  these  instructions.  The 
agents,  about  NoTember  1st,  without  the  plaintiflja*  knowledge, 
had  sent  the  company  a  copy  of  the  written  portion  of  the  policy 
in  question,  and  of  the  survey  or  application,  and  paid  the 
amount  of  the  premium,  but  the  company  did  not  know  of  the 
memorandum  until  after  the  buildings  were  burned.  The  court 
roiled  thai  if  the  plaintiffs  did  not  pay  the  premium  untO 
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December  8tti,  and  the  policy^  was  not  delivered  to  or  accepted 
by  them  nntil  that  time,  then  the  defendants  were  bound  by 
the  indorsement;  that  upon  the  facts  proyed,  the  plaintiflh 
were  not  bound  to  have  the  tanks  filled  with  water  at  all  times 
from  tne  commencement  of  the  risk;  and  that  if  the  tanks  were 
reasonably  advanced  towaids  completion^  compared  with  the 
state  of  the  buildings  insured,  and  were  being  finished  without 
unneceesaiy  delay  and  with  reasonable  dispatch,  the  plaintifls 
would  be  entitled  to  recover.  A  verdict  for  the  plainti&  was 
taken,  to  be  set  aside  if  the  rulings  were  not  correct. 

(7.  W.  Loring^  for  the  plaintiflfe. 

J.  G.  AbboU  and  B,  Dean,  for  the  defendants. 

By  Court,  Dewet,  J.  This  case  presents  the  question  of  the 
agency  of  Oillett  &  Coggeshall  under  circumstances  indicating 
a  very  general  and  extended  agency  as  to  issuing  policies  in  be- 
half of  the  defendants.  These  agents  were  furnished  with  blank 
policies,  which  were  to  be  filled  up,  indorsed,  and  issued  at 
their  discretion.  It  is  fully  conceded  that,  as  to  the  rate  of 
premium,  the  amount  of  the  risk,  and  the  nature  of  it,  the 
power  of  these  agents  was  unlimited.  If  the  memorandum  or 
indorsement  of  December  8,  1851,  had  been  made  by  these 
agents  upon  this  policy  at  the  time  of  its  original  date,  and  be- 
fore any  other  proceedings  had  taken  place,  we  apprehend  it 
would  have  been  quite  clear  that  it  would  have  constituted  a 
part  of  the  policy,  and  properly  be  referred  to  as  explanatoxy  of 
the  nature  of  the  risk.  It  was  not,  however,  indorsed  on  the 
policy  at  the  time  that  the  policy  was  countersigned  by  the 
agents,  on  the  fourteenth  of  October,  1851.  The  question  then 
arises  as  to  the  power  and  authority  of  the  agents  to  make  this 
iudorsement  at  the  later  period  of  December  8,  1851. 

Had  the  plaintiffs  received  their  policy  on  the  fourteenth  of 
October,  1851,  and  paid  the  premium  therefor,  it  might  present 
a  veiy  different  question  from  that  now  before  us,  which  must 
be  decided  upon  its  own  peculiar  facts.  Among  these  facts  is 
the  important  one  that  the  policy  had  never  been  delivered,  no 
premium  paid  by  the  plaintiffs,  and  nothing  done  which  would 
have  secured  to  the  plaintiffs  the  benefits  of  the  policy  had  any 
los^  by  fire  occurred  to  the  property  before  the  eighth  of  De- 
cember. On  the  last-named  day  the  plaintiffs,  upon  examina- 
tion of  the  policy  as  originally  prepared,  refused  to  take  it  in 
the  form  in  which  it  then  was.  At  that  time  no  policy  had  been 
delivered.    These  agents  were  clothed  with  general  powers,  aa 
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to  filling  up  and  iBsoing  policies.  Haying  the  auihoiify  to  make 
an  original  contract  of  ineunuice  with  terms  similar  to  those 
found  in  this  policy,  they  had  authority,  before  the  deliyeiy  of  the 
policy,  to  enlarge  it  from  its  first  draught  by  a  change  or  modifica- 
tion of  the  description  of  the  property  insured,  so  as  to  embrace 
the  case  of  a  building  unfinished,  but  then  in  the  process  of  con- 
struction. This  ihey  did,  and  the  policy  in  this  form  was  ac- 
cepted by  the  plaintiffs;  and,  as  between  insurers  and  assured, 
this  contract  was  entered  into  on  the  eighth  of  December,  and 
is  to  be  treated  as  of  that  date. 

If  the  agents  of  the  defendants  failed  to  transmit  to  their 
principals  a  copy  of  the  written  part  of  this  policy,  as  it  ex- 
isted at  the  time  of  its  delivery  on  the  eighth  of  December,  with 
the  change  in  the  description  of  the  state  and  situation  of  the 
property  insured  from  that  which  they  had  forwarded  to  the 
defendants  in  the  month  of  November  previous,  the  responsibil- 
ity for  such  omission  is  not  upon  the  plaintiffs. . 

We  are  of  opinion  that  this  policy  is  to  be  taken  to  be  a  pol- 
icy **  upon  buildings  in  course  of  construction." 

The  further  inquiry  then  arises  as  to  the  effect  which  this 
qualification  of  the  original  description  of  the  risk  is  to  have 
upon  the  stipulation  as  to  ''water-tanks  well  supplied  with 
water  at  all  times."  It  is  contended  on  the  part  of  the  defend- 
ants that  this  stipulation  is  equally  operative,  and  requires  a  like 
literal  compliance  if  the  policy  be  applied  to  buildings  in  the 
course  of  construction.  But  the  court  are  of  opinion  that  the 
insurance  on  the  property  having  been  modified  so  as  to  be  an 
insurance ''upon  buildings  in  the  course  of  construction"  at 
the  time  of  issuing  the  policy,  the  statements  in  the  application 
must  be  taken  to  be  made  with  reference  to  such  state  of  the 
buildings,  and  require  a  performance  of  the  conditions  or  stip- 
ulations adapted  to  that  state  of  things.  The  water-tanks  were 
to  be  supplied  with  all  reasonable  diligence,  having  reference  to 
the  progress  in  the  construction  of  the  building  insured.  The 
plaintiflG9  were  not,  under  such  a  policy  upon  buildings  in  the 
course  of  construction,  required  to  have  at  all  times,  from  the 
first  moment  the  policy  issued,  "  water-tanks  well  supplied  with 
water  at  all  times,"  in  the  manner  and  to  the  extent  they  would 
have  been  required  to  have  had  them  had  the  policy  been  upon 
a  finished  building. 

Judgment  on  the  verdict  for  the  plaintiffs. 

PowxBS  or  GxHXRAL  iNSVaAKCi  Aourra:  See  Bebee  ▼.  Hartford  Co,  Mml. 
F.  /nc.  Cqi,  66  Am.  Deo.  553;  Sheldon  ▼.  ConneeOeut  Mutual  L.  In»,  Ch.,  61 
Aml  Deo.  666.    A  fenanl  agent  may  biiid  the  oompaay  by  new  claniei  or 
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flwuiitfaM  iaseried  by  him  before  iasoing  tiie  p(^cy:  Miner  t.  Pkemix  /ml 
C^f  27  Wia.  702;  and  general  agenti^  oherged  with  the  whole  dnty  of  ae^ 
timi^  a  loMk  aa  a  naeeaaary  incident  haye  the  power  to  diapanae  with  thoea 
atipniationa  for  the  benefit  of  the  company  which  hare  reference  to  the  mode 
of  aaoertaining  the  liability  and  limiting  the  right  of  action:  LiitU  ▼.  PhoaiiM 
Int.  Co,,  123  Maas.  388;  S.  C,  26  Am.  Rep.  102;  JEtea  /nt.  Co.  t.  A%fyer» 
80Iad.38i.    The  principal  caae  haa  been  cited  to  the  ftmfoii^  pointa. 


MuLBT  t;.  MoHA^VK  YaiiLet  Insusanoe  Gompaht. 


[BGbat.MI.J 

DxRNSEB  iH  AvoiDAKca  OF  AcTioH  MUST  BE  Allbokd  IK  AsswER,  Under 
the  Maaaachuaetta  practice  act,  State.  1852,  c.  312,  in  order  to  avail  the 
defendant,  although  first  disdoeed  by  the  pUuntiff*a  evidence^ 

EOKBT  BnosNOS  IS  iNOOMnmNT  if  tlie  facta  propoaed  to  be  proved  ara 
within  the  common  experience  of  mankind;  aa  toahow  that  the  faibne  Uk 
occupy  bnildinga  inanred  inoreaaed  the  riak. 

Acnoir  of  contract  on  a  policy  of  insnianoe.  The  Ibots  are 
stated  in  the  opinion. 

J.  H.  Wakefield^  for  the  defendants. 

W.  OasUm  and  J.  W.  May,  for  the  plaintiff. 

By  Oonrty  Bioslow,  J.  The  defendants  in  this  ease  relied  at 
the  trial  npon  two  groonds  of  defense  to  the  claim  of  the  plain- 
tiff nnder  his  policy.  One  was  that  the  premises,  after  the  pol- 
icy was  made  and  at  the  time  of  the  fire,  were  used  for  the  sale 
of  spirituous  liquors  contrary  to  an  express  stipulation  on  the 
part  of  the  plaintiff,  and  that  the  policy  was  thereby  rendered 
Toid.  This  ground  of  defense  was  fully  stated  in  the  answer  of 
the  defendants,  and  the  question  of  fact  arising  thereon  was  sub- 
mitted to  the  jury,  who  returned  their  verdict  on  this  point  in 
faTor  of  the  plaintiff. 

The  other  ground  of  defense  was  that  spirituous  liquors  were 
kept  and  sold  on  the  premises  by  the  plaintiff  at  the  time  the 
policy  was  made  and  issued,  and  that  this  use  of  the  premises 
was  not  stated  by  the  plaintiff  in  his  application  for  insurance, 
as  required  by  the  conditions  annexed  to  the  policy,  and  that  for 
this  reason  the  plaintiff  could  not  recoTer.  This  ground  of  de- 
fense was  uot  set  out  by  the  defendants  in  their  answer.  It  ap- 
peared, however,  in  the  course  of  the  trial,  on  the  cross-exami- 
nation of  the  plaintiff's  witnesses,  that  the  premises  were  so 
used  by  the  plaintiff  at  the  time  of  making  his  application,  and 
ttfc  the  date  of  his  policy.    Upon  this  state  of  facts,  which 
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not  contiorerted  bj  the  plaintiff  at  iihe  trial,  the  drfendaata  eon- 
iendfid,  and  asked  the  court  to  rule,  that  the  plaintiff,  upon  a 
JQst  oonBtmction  of  the  policj,  and  of  the  terms  and  conditionfl 
annexed  to  it,  could  not  lecoyer.  The  judge  who  pceaided  at 
the  trial  refused  so  to  rule,  and  it  is  upon  this  refusal  that  the 
case  now  comes  before  the  whole  court 

We  have  not  found  it  necesssiy  to  determine  ^frtiether  the 
facts  disclosed  by  the  plaintiff's  witnesses,  as  to  the  use  of  the 
promises  at  the  time  the  policy  was  issued,  would  render  it 
Toid;  because  we  are  of  opinion  that  this  defense  is  not  open  to 
the  defendants,  inasmuch  as  it  was  not  set  forth  in  their  antfwer. 
Formerly,  by  pleading  the  general  issue,  CTexything  was  open 
to  proof,  which  went  to  show  that  the  plaintiff's  claim  was  in- 
valid through  fraud  or  illegality,  or  was  in  its  inception  Toid  in 
kw:  Mulei  v.  SiraOon,  5  Cush.  539;  DMe  t.  JbboU^  7  Id.  610. 
But  the  practice  act.  Stats.  1852,  c.  812,  by  abolishing  the  gen- 
eral issue  and  substLtuting  therefor  an  answer  which  is  required 
to  contain  precise,  certain,  and  substantial  averments  and  de- 
nials, and  providing  that  every  matter  averred  in  the  dedaxation 
and  not  denied  by  the  answer  shall  be  deemed  to  be  admitted^ 
effected  a  mat<erial  change,  not  only  in  the  forms  of  pleading, 
but  also  in  the  mode  of  makipg  up  issues  of  fact  bet<^een  the 
parties.    There  being  now  no  general  form  at  denying  the  plain- 
tiff's  right  to  recover,  the  defendant  is  compelled,  by  sections 
14  and  26,  to  deny  every  substantive  fact  alleged  by  the  plain- 
tiff in  his  declaration,  or  declare  his  ignorauce  thereof  and  leav» 
the  plaintiff  to  his  proof.    These  provisions  enable  the  defend- 
ant, by  an  answer  denying  the  plaintiff's  allegations,  to  put  in 
issue  only  such  matters  as  are  properly  averred  in  the  plaintiff's 
declaration.    The  plaintiff,  by  section  2,  is  required  to  make  no 
allegations  except  those  which  he  is  bound  by  law  to  prove. 
Therefore,  the  defendant,  by  merely  answering  the  allegations 
in  the  plaintiff's  declaration,  can  tiy  only  such  questions  of  fact 
as  are  necessary  to  sustain  the  plaintiff's  case.    He  cannot  thus 
put  in  issue  matters  whidi  go  to  defeat  or  avoid  it,  and  it  is  ac- 
cordingly provided  by  section  18  that  the  answer  shall  set  forth 
in  clear  and  precise  terms  each  substantive  fact  intended  to  be 
relied  on  in  avoidance  of  the  action,  by  which  are  intended  to 
be  embraced  all  matters  which  cannot  be  proved  under  the  de- 
nial of  the  allegations  in  the  plaintiff's  declaration.    It  follows 
as  a  necessaiy  consequence  that  whenever  a  defendant  intends 
to  rest  his  defense  upon  any  fact  which  is  not  included  in  the 
alle^tions  necessary  to  the  support  of  the  plaintiff's  case,  he 
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rnoBt  Bet  it  oat  in  dear  and  precise  terms  in  his  answer;  and 
the  plaintiff  is  not  bound  to  aver  anything  which  tends  to  de- 
feat his  action*  or  which  shows  that  his  ckim  is  illegal  or  Toid 
in  its  inception  or  otherwise,  all  such  matters  must  be  set  out 
and  averred  in  the  answer  under  the  eighteenth  section  of  the 
practice  act  This  constitutes  the  main  difference  between  the 
system  of  pleading  established  by  the  practice  act  and  that 
which  was  previously  in  force.  Thus  understood  and  adminis* 
tered,  it  is  plain  that  the  practice  act  is  intended  to  bring  the 
parties  to  a  cause  by  their  pleadings  to  clear  and  precise  issues 
of  fact,  and  all  immaterial  and  unnecessary  averments  are 
wholly  excluded. 

This  decision  is  but  an  extension  and  application  to  other 
forms  of  declaration  of  the  principle  of  construction  alreadj 
laid  down  by  this  court  in  actions  on  the  common  counts,  or  on 
an  account  annexed:  Oranger  v.  Ildey,  2  Gray,  521. 

Applying  this  construction  of  the  statute  to  the  answer  of  the 
defendants  in  the  case  at  bar,  it  is  manifest  that  the  defense 
relied:  upon  was  not  open  to  the  defendants.  Proof  that  the 
policy  was  void  in  its  inception,  by  reason  of  misrepresentation 
or  concealment  on  the  part  of  the  plaintiff  of  material  facts,  was 
clearly  in  avoidance  of  the  action.  It  did  not  come  within  anj 
of  the  allegations  contained  in  the  plaintiff's  declaration.  He 
was  not  bound  to  aver  or  prove  any  such  fact.  It  was  for  the 
defendants  to  allege  and  prove  it  as  a  distinct  substantive  ground 
of  defense. 

It  was  urged  at  the  argument  that  it  was  always  competent 
for  the  defendant  to  take  advantage  of  any  matter  in  defense  to 
an  action,  which  was  disclosed  by  the  plaintiff's  own  testimony. 
This  was  true  to  a  certain  extent,  when  the  general  issue  was 
pleaded,  because  under  it  all  matters  which  tended  to  prove  the 
original  invalidity  of  the  plaintiff's  claim  were  open  and  compe* 
tent  to  be  proved.  But,  for  the  reasons  already  given,  it  is  other- 
wise under  the  system  of  pleading  established  by  the  practice 
act.  Nothing  is  open  and  competent  to  be  proved,  except  what 
is  comprehended  in  the  distinct  averments  and  denials  of  the 
parties.  All  other  matters  are  irrelevant  to  the  issue.  Strictly 
speaking,  therefore,  all  the  evidence  drawn  out  of  the  plaintiff's 
witnesses  on  cross-examination,  which  tended  to  show  that 
spirituous  liquors  were  kept  and  sold  on  the  premises  at  the 
time  of  making  the  policy,  was  incompetent* and  irrelevant  be- 
cause no  such  issue  was  before  the  jury  on  the  pleadings.  It 
might  therefore  have  been  properly  excluded;  but  being  in,  it 
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eaimot  be  used  to  defeat  the  plaintiff's  claim  on  a  ground  not 
let  out  in  the  answer. 

Of  course  it  is  always  in  the  power  of  the  court,  in  the  exer* 
cise  of  its  discretion,  to  allow  amendments  to  the  answer  of  a 
defendant,  where  facts  material  to  the  defense  are  disclosed  by 
the  testimony  of  the  plaintiff,  which,  by  the  use  of  due  diligence, 
could  not  have  been  known  to  the  defendant  so  that  he  could 
ayail  himself  of  them  in  his  answer.  But  in  the  case  at  bar  no 
such  surprise  was  shown  as  would  warrant  the  allowance  of  an 
amendment  to  the  answer;  and  none  was  in  fact  moved  for  at 
the  trial. 

The  ruling  of  the  court  rejecting  the  evidence  of  certain 
officers  and  agents  of  insurance  companies  in  Boston,  offered' as 
experts  "  to  prove  that  the  failure  of  the  applicant  and  his  men, 
or  any  one  else,  to  occupy  the  said  building  for  lodging  in- 
creased the  risk  and  was  material  thereto,"  was  clearly  right. 
The  facte  proposed  to  be  proved  by  them  were  of  a  character 
equally  within  the  knowledge  of  the  jury  as  of  the  witnesses, 
and  were  not  such  as  to  render  the  opinions  of  witnesses  com- 
petent. The  case  at  bar  is  widely  different  from  that  of  Webber 
V.  Eastern  BaUroad,  2  Met.  147,  cited  by  the  defendante.  There 
the  fact  to  be  proved  was  that  insurance  companies  charged  an 
increased  premium  on  a  certain  class  of  risks.  This  fact  could 
be  proved  satisfactorily  by  those  only  who  were  so  familiar  with 
the  business  of  insurance  as  to  be  able  to  testify  on  the  pointe. 
But  the  facts  in  the  present  case  were  within  the  common 
experience  of  all  mankind. 

Exceptions  overruled. 

Maitbbs  in  AvomANCS  not  SFEomxD  IK  Answsb  CAjnroT  xi  Bilixd 
cm  TO  DxrxAT  Action,  under  Mass.  Stats.  1852,  c.  312:  HaaHn$  v.  Hamil' 
Urn  Mux,  /lu.  Co.,  5  Gray,  438;  Brajdjwd  ▼.  Tinkham^  6  Id.  405;  Howard  ▼. 
Hayward,  16  Id.  358;  Ouahman  v.  Davis,  3  Allen,  100;  Wardy.  BarUett,  12 
Id.  420;  Campbell  v.  New  England  Mut.  L,  Ins.  Co,,  98  Mass.  394;  Amsinck 
▼.  American  Ins.  Co.,  129  Id.  188;  although  first  disclosed  by  the  plainliff's 
eyidenoe:  Haskins  v.  Hamilton  Mut.  Ins.  Co.,  supra;  Goodwin  v.  Daniels,  7 
Allen,  64.  Bat  where  the  only  tendency  of  a  deed  relied  upon  by  the  de- 
fendant in  an  action  in  the  nature  of  trespass  to  real  estate  was  to  disprove 
the  allegation  of  seisin  by  the  plaintiff,  the  statute  does  not  require  that  to 
make  it  admissible  in  evidence  it  should  have  been  set  forth  in  the  answer: 
Walker  v.  Swasey,  2  Id.  314;  and  in  an  action  on  an  account  annexed  for  ser- 
vices, if  the  answer  contains  a  general  denial,  the  defendant  may  introduce 
evidence  of  the  plaintiff's  negligence  and  want  of  skill:  Caverlyv,  McOwen, 
123  Mass.  578.  It  is  only  when  the  defendant  relies  on  some  substantive 
distinct  fact  not  alleged  by  the  plaintiff,  or  included  in  the  averments  in  the 
dedazmtion,  that  it  is  necessary  to  set  it  forth  in  the  answer:  Jones  v.  In* 
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JMUmMUqfAndovar,  12  AMea,  21.    The  principal  cue laoiiBdimdltiM 
^ing;  aod  it  in  also  cited,  with  others,  in  Botton  Rdi^tU.  Co,  ▼. 
1  Id.  411,  aa  fltoting  the  difiiBrence  between  what  the  practioe  act  reqvlm  la 
an  answer  and  the  "gei^ral  issne  **  which  it  abolished. 

ExFXBT  EviDEKCB  IN  IxsuKANCK  Casd. — LuaiEnoe  men  cannot  testify 
as  to  the  increased  liability  to  fire  in  unooeopied  buildings:  DiUard  t.  Simie^ 
68  Miss.  389.  Whether  a  change  in  the  occupation  of  a  dweUing-honae  in- 
creased its  liability  to  be  destroyed  is  a  subject  within  common  knowledge, 
And  upon  which  the  opinions  of  witnesses  are  inadmissible;  Luce  ▼.  Ihrekeatar 
MvL  F,  Int,  Co,,  105  Mass.  301;  and  generally  a  witness  cannot  be  allowed 
to  testify  aa  an  expert  to  his  own  indiyidual  opinion  merely  upon  the  issue 
whether  the  risk  was  incraaaed,  when  that  depends  upon  facts  which  inTolTe 
no  peculiar  science  or  information,  but  are  within  the  common  knowledge  of 
men:  Z/j^man  v.  Stale  MvJt,  F,  Ins,  Co,,  14  Allen,  335;  but  the  matter  whether 
underwriters  would  charge  a  higher  premium  is  a  matter  within  the  peculiar 
knowledge  of  persons  versed  in  the  business  of  tnsnranoe,  and  the  testimony 
of  experts  is  admisBible:  i^tfce  ▼•  DorchuUr  Mat,  F,  In».  Co.,  105  Mass.  8Q2L 
The  principal  ease  is  oited  to  the  foregoing  points.  See  further,  on  expert 
testimony  in  insurance  matters,  Jfffermn  Jna,  Co,  v.  CUhttd,  22  Am.  Deo. 
567;  DanitU  v.  HwUon  Mioer  F,  Ins.  Co.,  59  Id.  192;  Hertford  Protection  Itu. 
Co,  V.  Hatmer,  Id.  684.  Opinions  of  witnesses  are  never  received  as  eri- 
dsBoe  where  all  the  fiMts  on  whidi  they  are  founded  can  be  aaoertaiaed  and 
made  intelligiWe  to  the  ooort  or  jniy:  COark  v.  FUker^  19  Id.  402. 
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Railboad  Gompant  v.  Benediot. 


[S  GaAT.  661.] 

RAn.KOAD  OoMFANT  MAT  SxTS  IN  ITS  OwN  Nami  ou  a  written  order  to  de» 
liver  stook  to  "D.  A.  N.,  president  of  the  Eastern  Bailroad  Company.** 

AonoN  of  contract  upon  the  following  imtten  order,  wliich 
the  defendants  had  agreed  to  accept:  *' Salem,  Mass.,  twenty- 
fourth  of  September,  1850.  Messrs.  Benedict  &  Wanen. 
Gentlemen:  Please  give  Mr.  D.  A.  Neale,  jiresident  of  the  East- 
ern Bailroad  Company,  stock  in  the  Salem  Gas  Company  at  par, 
to  the  amount  of  seven  thousand  dollars,  and  place  the  same  to 
my  account.  Yours  r68i>ectfully,  Leonard  Fuller."  The  de- 
fendants objected  that  the  action  could  not  be  maintained  in 
the  name  of  the  plaintiffs,  and  that  parol  evidence  was  not  ad- 
missible to  show  that  the  consideration  of  the  order  was  iron 
furnished  by  the  plaintiffs  to  Fidler.  The  objection  was  sua- 
tained,  and  a  nonsuit  was  directed,  subject  to  the  opinion  of 
the  whole  court. 

O.  M.  Browne,  for  the  plaintiffa, 

J.  P.  Healy,  for  the  defendants. 
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Bj  Court,  Diwr,  J.  The  only  gxoand  of  objection  to  nudii- 
taining  the  present  action  ia  that  the  aoeeptaiioe  of  thia  oidar 
by  the  defendants  created  a  liability  on  the  same  solely  in  fator 
of  D.  A.  Neale»  and  one  that  could  be  enfozoed  only  by  an  ao- 
tion  in  his  name.  This  is  said  to  result  from  the  nature  of  the 
draft  accepted  by  the  defendants.  It  is  said  that  the  name  of 
the  plajntjffa  does  not  appear  on  the  face  of  the  paper  as  the 
payees  thereof,  and  that  no  oral  CTidence  can  be  properly  ad- 
mitted to  show  that  they  were  the  real  parly  in  interest,  and 
tnat  D.  A.  Neale  was  merely  their  agent  contracting  in  their 
behalf. 

To  a  certain  extent,  and  under  some  circumstances,  the  adjui* 
dicated  cases  seem  to  furnish  abundant  authority  to  the  point 
that  where  a  contract  is  made  with  an  agent  the  principal  may 
eue  thereon  in  his  own  name.  Thus  in  Skinner  t.  8iock$,  4 
Bam.  &  Aid.  437,  it  was  held  that  an  action  might  be  main- 
tained either  in  the  name  of  the  person  with  whom  the  contract 
was  made  or  in  the  name  of  the  parly  really  in  interest.  In  8im» 
Y.  Bend,  6  Bam.  &  Adol.  398,  S.  0.,  2  Ney.  &  M.  6U,  Lord 
Chief  Justice  Denman  says:  **  It  is  a  well-established  rule  of  law, 
that  where  a  contract  not  under  seal  is  made  with  an  agent  in  his 
own  name  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it;  the  defendant  in  the  latter  case  be- 
ing entitled  to  be  placed  in  the  same  situation  at  the  time  of 
the  disclosure  of  the  real  principal  as  if  the  agent  had  been 
the  contntcting  parly."  In  Pftley  on  Agency,  8d  Am.  ed., 
824,  we  find  the  same  principle  stated,  that  the  principal  may 
sue  in  his  own  name  to  enforce  rights  acquired  by  his  agent  in 
a  course  of  dealing  in  his  behalf.  Angell  &  Ames  on  Corp., 
sec.  316,  is  to  the  same  etfect. 

We  may  assume  it  to  be  quite  clear,  and  well  supported  by 
authority,  that  in  the  case  of  oral  contracts  the  principal  may 
sue  in  his  own  name  upon  a  contract  made  with  his  agent.  It 
is  equally  well  settled  that  the  same  rule  applies  to  cases  of 
sales  by  written  bills,  or  other  memoranda  made  by  the  agent, 
using  his  own  name,  and  disclosing  no  principal:  Hiirdington  t. 
Knox,  7  Oush.  871;  EdwardB  t.  Oolding,  20  Yt.  80;  Hubbert  v. 
Borden,  6  Whart.  79;  Salman  Falh  Jl/ffg.  Co.  v.  Goddard,  14 
How.  454,  456.  In  Wilson  t.  Hart,  7  Taunt.  804,  Parke,  J., 
says:  ''It  is  the  constant  course  to  show  by  parol  evidence 
whether  a  contracting  party  is  agent  or  principal."  In  PoUer  t. 
Yale  CoUege,  8  Conn.  60,  Chief  Justice  Hosmer  says:  "I  admit 
the  principle,  that  where  an  agreement  is  made  with  an  agentt 
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for  the  sole  and  exolosiTe  benefit  of  his  principal^  the  principal 
has  the  legal  interest." 

In  the  case  of  Beckham  t.  Drake,  9  Mee.  &  W.  79,  this  sabject 
was  much  considered  in  the  yeiy  full  arguments  of  the  counsel, 
as  well  as  in  the  sereral  opinions  given  by  the  members  of  the 
court,  and  the  result  was  that  it  was  held  that  the  parties  really 
oontracting  are  the  parties  to  sue  in  a  court  of  justice,  although 
the  contract  be  in  the  name  of  another,  and  that  this  rule  was 
to  be  applied  not  only  to  oral  contracts,  but  to  cases  of  ordinaiy 
mercantile  contracts  in  writing.  Parke,  B.,  says:  "The  case 
of  bills  of  exchange  is  an  exception  which  stands  upon  the  law 
merchant;  and  promissory  notes  another,  for  they  aie  placed  oik 
the  same  footing  by  the  statute  of  Anne." 

It  is  unnecessary  in  the  present  case  to  decide  whether  upon 
a  mere  naked  written  promise  made  with  one  person,  without 
any  reference  in  the  instrument  to  an  agency,  the  action,  upon 
proof  of  such  agency  in  fact,  might  be  maintained  in  the  name 
of  the  principal.  We  are  aware  that  it  is  contended  that  the 
promise  is  directly  and  exclusively  a  promise  to  D.  A.  Neale» 
and  that  the  addition  of  "president  of  the  Eastern  Railroad 
Company"  must  be  rejected  as  merely  descripHo  personw.  But 
this  position  we  think  is  not  maintainable.  This  written  instru- 
ment may  properly  be  held  to  disclose  an  agency,  and  to  indicata 
enough  to  authorize  an  action  in  behalf  of  the  railroad  company » 
upon  actual  proof  that  the  bargain  was  made  on  their  account. 

The  case  of  Commercial  Bank  y.  French,  21  Pick.  486  [32  Am. 
Dec.  280],  strongly  illustrates  and  sustains  this  view.  That  was 
an  action  on  a  promise  to  pay  "  the  cashier  of  the  Commercial 
Bank,"  and  the  objection  taken  was  that  the  action  could  only  be 
maintained  in  the  name  of  the  cashier.  But  it  was  held  that  such 
description  sufficiently  indicated  the  contract  to  be  one  in  which 
the  bank  was  the  parly  in  interest  and  authorized  to  maintain  the 
action  in  its  own  name.  It  is  true  that  the  promise  was  there 
made  "  to  the  cashier,"  and  not  to  ''A  B,  cashier  of  the  Com- 
mercial Bank;"  and  some  importance  was  given  in  the  opinion 
to  that  circumstance,  but  the  principle  upon  which  the  opinion 
was  based  would  equally  have  applied  to  the  case  of  a  promise 
to  "A  B,  cashier,"  etc.  It  was  said  by  the  court:  "  The  princi- 
ple is,  that  the  promise  must  be  understood  according  to  the  in- 
tention of  the  parties.  If,  in  truth,  it  be  an  undertaking  to  the 
corporation,  whether  by  a  right  or  a  wrong  name,  whether  the 
name  of  the  corporation  or  some  of  its  officers  be  used,  it  should 
be  declared  on  and  treated  as  a  promise  to  the  coiporation." 
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In  PigoU  t.  Tho^nqmon^  8  Bos.  &  Pul.  147,  where  commission* 
«rs  for  draixiixig  oertain  lands  were  anthoxized  to  xeceive  tolls, 
and  the  defendant  bad  agreed  in  writing  to  pay  **  to  the  treas- 
urer of  the  commisstoners"  oertain  tolls,  it  was  held  that  the 
aotion  was  properly  brooghiin  the  name  of  the  commissionen. 
In  the  case  of  Ihutees  eic,  in  Levani  t.  Parks,  10  Me.  441,  it 
was  held  that  a  note  of  hand,  made  payable  to  an  indiTidnal  as 
treasurer  of  a  corporation,  might  properly  be  sued  in  the  name 
of  the  corporation;  and  in  SUUe  v.  Boies,  11  Id.  474,  it  was  held 
that  the  aotion  was  properly  brought  in  the  name  of  the  state 
of  Maine,  upon  a  note  given  to  **  James  Irish,  land  agent  of 
Maine.''  In  the  case  of  Oarland  v.  BeynoLds,  20  Id.  45,  which 
was  an  action  brought  upon  a  note  given  **  to  Enoch  Hunting- 
ton, treasurer  of  the  committee  of  the  surplus  revenue,"  it  was 
held  that  the  action  might  be  maintained  in  the  name  of  tho 
town  for  which  the  committee  were  acting. 

In  Vermoni  Ceniral  J?.  B.  v.  Olayes,  21  Yt.  80,  an  action  upon 
a  note  of  hand,  payable  to  "  the  commissioners  of  the  Vermont 
Central  Bailroad  Company,"  the  consideration  of  which  was  a 
subscription  for  shares  in  that  company,  was  maintained  in  the 
name  of  the  company,  to  whom  the  note  had  been  delivered  by 
the  commissioners.  Apd  in  BuUand  A  Burlington  B.  B.  v. 
Cofe,  24  Id.  33,  upon  a  note  of  hand  payable  **  to  the  order  of 
flamwel  Henshaw,  treasurer,"  etc.,  it  appearing  by  other  evi* 
dence  that  Henshaw  was  treasurer  of  the  corporation,  and  that 
the  consideration  of  the  promise  proceeded  from  the  corpora- 
tion, the  action  was  held  well  brought  by  them. 

The  defendants  have  referred  to  the  case  of  Moss  v.  LivingsUm, 
4  N.  Y.  208,  as  adverse  to  the  maintenance  of  the  present 
action.  That  was  an  action  brought  by  an  indorsee  of  a  bill  of 
exchange  accepted  by  "John  B.  Livingston,  president  Bosen- 
dale  Manufacturing  Company,"  and  he  was  held  personally 
liable.  Many  cases  will  be  found  of  that  character;  and  in 
reference  to  negotiable  instruments,  the  doctrine  seems  to  be 
maintained  by  numerous  adjudications  that  in  such  cases,  for 
the  purpose  of  charging  the  party  who  has  thus  signed  his  own 
name,  the  addition  of  "  treasurer"  may  be  rejected  as  mero  de- 
scriptio  personcB.  That  case  is  not,  however,  a  parallel  one  with 
the  present,  as  here  no  third  party  is  sought  to  be  charged,  and 
the  only  inquiry  is  whether  enough  appears  upon  the  face  of 
the  instrument  to  authorize  the  real  party  in  interest,  upon  fully 
showing  that  interest,  to  sue  in  his  own  name. 

That  the  corporation  may  be  held  liable  upon  a  note  signed 
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hy  **  O.  L.  Chandler,  treasozer  of  the  Dorchester  Turnpike  Cor* 
poration/'  upon  its  appearing  that  it  was  the  real  contract  of  Aa 
corporation,  was  the  doctrine  of  onr  own  case  of  Jfimn  t.  CAoiuf- 
4er,  9  Ifass.  836.  The  cases  of  OHmore  v.  Pope,  6  Id.  491,  and 
TaunUm  etc.  IhmpUte  t.  WhiUng,  10  Id.  827  [6  Am.  Dec.  124], 
in  both  of  which  this  court  held  that  an  action  might  be  main- 
tained by  a  corporation,  iix>on  a  written  contract  promising  to 
^j  their  agent,  are  more  directly  in  point,  as  thej  are  oases 
where  the  question  aiose  upon  the  right  of  the  plaintafls  to  sue 
upon  the  contract,  which  is  the  present  case. 

More  reliance  was  placed  by  the  defendants  upon  the  case  of 
Stackpole  y.  Arnold,  11  Mass.  27  [6  Am.  Dec.  160].  The  notes, 
the  subject  of  that  action,  were  signed  by  Zebedee  Cook,  some 
by  his  own  name,  and  one  by  the  name  of  Cook  &  Foster,  a 
house  in  which  he  was  a  partner,  and  contained  on  their  face  no 
allusion  to  John  Arnold,  the  defendant,  as  a  principal,  nor  any- 
thing indicating  an  agency  in  his  behalf.  They  were  negotiable 
notes,  as  appears  by  a  recurrence  to  the  files  in  that  case,  although 
not  so  stated  in  the  printed  report.  It  was  an  attempt  to  charge  a 
third  party  whose  name  did  not  appear  in  the  instrument.  The 
question  was  as  to  the  competency  of  oral  evidence  to  show  that 
the  notes  were  given  for  premiums  on  policies  of  insurance,  pro- 
cured at  the  request  and  for  the  use  of  the  defendant,  on  prop- 
erty belonging  to  him,  and  that  the  party  signing  the  notes  acted 
«s  agent  of  the  defendant  merely.  The  objection  taken  and  sus- 
tained by  the  court  was  that  oral  testimony  could  not  be  received 
to  control  and  vaxy  the  written  contnct  so  as  to  make  them  the 
notes  of  Arnold.  The  rule  of  law  was  stated  to  be  that ''  no  per- 
son in  making  a  contnct  is  considered  to  be  the  agent  of  another, 
unless  he  stipulates  for  his  principal  1^  name,  stating  his  agency 
in  the  instrument  which  he  signs."  It  was  further  stated  that 
no  person  could  be  charged  as  the  maker  of  any  written  con- 
tract signed  by  another,  unless  the  signer  professed  to  act  by 
procuration  or  authority,  and  stated  the  name  of  the  principal, 
on  whose  behalf  he  made  his  signature.  This  last  position  must 
he  taken  with  some  qualification. 

But  the  doctrine  of  Stachpole  ▼.  Arnold,  supra,  is  not  to  be 
;applied  to  this  case,  for  two  reasons:  1.  Because  that  was  a  case 
of  a  naked  signature  of  the  name  of  the  party  signing,  without 
any,  eyen  the  slightest,  indication  that  it  was  made  in  behalf  o( 
another  person;  2.  It  was  a  negotiable  promissory  note,  as  to 
which  a  distinction  prevails  in  the  introduction  of  oral  evidence 
to  show  a  party  in  interest  whose  name  is  not  disclosed  on  th« 
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face  oi  the  note.  We  hare  no  leason  to  snppoee  that  the  ooori» 
in  the  opinion  given  in  that  case,  intended  to  oTermle  their  own 
preTions  dedeions  in  the  cases  of  OUmore  y.  Pope  and  Ibunion 
tie.  Ihimpihe  y.  WhiJtiing^  above  referred  to. 

Looking  at  the  present  case  in  reference  to  the  weight  of  judi- 
cial authority,  and  folly  conceding  that  there  has  not  been  an 
entire  nniformity  of  the  authorities  as  to  the  point  now  in  issne^ 
we  have  come  to  the  opinion  that,  in  a  case  like  the  present,  off 
an  instnunent  not  negotiable,  given  in  the  form  in  which  this  is» 
the  plaintiffs,  the  real  parties  in  interest,  maj  maintain  an  action 
thereon  in  their  own  name. 

New  trial  ordered.  

Tsoi  PBDroir AL  gabb  as  it  aoaih  cams  xaroiRS  tes  ooitst  is  wported  i» 
Eatitm  B,  B,  r.  BenetjUet^  10  Gray,  21%  where  a  new  trial  wm  again  ordered. 
The  oaae  waa  finally  settled  in  Eastern  B,  R.  y.  Betiediel,  16  Id.  289. 

UinoncLosiD  Principal  mat  Sds  ob  be  Sckd  on  ConrBACTr  not  undeh 
Seal  Made  bt  ob  with  Agent:  See  Haley  v.  Aferriam^  64  Am.  Dec.  721» 
and  note  oolleeting  prior  caaea;  VioleU  v.  PowdTa  Adm*r$,  52  Id.  548;  Buim 
V.  NcrUm^  80  Id.  618,  and  note.  The  principal  caae  la  cited  to  thia  effect  in 
bemei  ▼.  JohM^  9  Allen,  421;  HwUer  v.  Oiddings,  97  Maaa.  44;  Bpinffton  v. 
fliayiOWy  134  Id.  169;  and  aee  Anderton  v.  Shoup^  17  Ohio  St.  128.  Bat 
thIa  18  not  permiarihle  if  the  contract  be  negotiable  paper:  See  Lemed  ▼. 
Jcknt,  ntpra:  WUUami  ▼.  BMnu^  16  Qray,  80;  aee  alao  Bank  <if  British 
ycrih  America  t.  Hooper,  post,  p.  390.  Aa  to  who  may  aae  on  negotiable 
paper  payable  to  *' agent,**  *'caahier,**  '*tmatee,'*  etc.,  aee  Johnson  v.  CcUUn^ 
62  Am.  Dec.  622;  and  note  collecting  prior  caaea  in  this  aeries;  Pierce  v. 
i?o6t€,  63  Id.  614.  In  Barlow  v.  Congregational  Society,  8  Allen,  462,  it  ia 
Mid,  referring  to  the  principal  caae,  that  whether  those  decisions  which  hold 
that  €B  oommercial  paper  payable  to  "  A  B,  caahier,"  the  bank,  although 
not  named  in  the  instrument,  might  maintain  an  action,  atand  upon  the  pe- 
onliar  relation  between  a  bank  and  its  cashier,  or  upon  a  general  right  of 
any  principal  to  sue  upon  negotiable  paper  made  to  hia  agents  it  was  unneces- 
sazy  to  Inquire.  In  the  last  case,  page  461,  it  is  alao  aaid,  citing  the  principal 
caae,  tli«t  Mann  v.  Chamdler,  9  Maaa.  335,  although  never  in  terma  overruled, 
haa  never  been  followed  in  Massachusetts,  and  can  hardly  be  reconciled  with 
the  later  dedBions.  A  person,  however,  who  is  not  a  party  to  a  simple  con* 
tract,  and  from  whom  no  consideration  moves,  cannot  sue  on  the  contract^ 
and  conaequently  a  promise  made  by  one  person  to  another,  for  the  benefit  of 
a  third  person,  who  is  a  atranger  to  the  consideration,  will  not  support  an 
action  by  the  latter:  Bogers  v.  Union  Stone  Co.,  130 Mass.  583, 4istingnishing 
the  principal  case.  The  principal  caae  was  also  distinguished  in  CoUmrn  v. 
PhUlips,  13  Gray,  67,  in  holding  that  an  agent  may  also  sue  on  a  written 
agreement  made  by  him  in  his  own  name  in  behalf  of  his  principal.  See  fur- 
ther, on  thia  last  point  in  regard  to  the  right  of  an  agent  to  sue,  Elkins  v.  Boo^ 
UmAM,  B,  B,,  51  Am.  Dec  184^  and  note  oollectiqg  prior  caaea. 
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FuraiPAL  n  voT  Liablb  or  Bnx  ov  Exghakqi  Dbawv  bt  Aosirr  or 
HU  Owv  Kamx,  althoDgh  it  oontfcini  a  direction  to  the  diawoe  to  ohaigo 
the  amount  to  the  aoooant  of  the  prindpaL 

Bavx  DiBcmniiTiNO  Bill  Dbawk  bt  Aoekt  in  his  Qwk  Kamx,  ai^^Jnat  a 
finn  of  which  the  principal  was  a  member,  and  accepted  by  the  finn  in 
favor  of  another,  by  whom  it  wae  indorMd,  cannot  soatain  a  daim  agalnet 
the  estate  in  ineolveney  of  the  prinoipal  individnally,  on  aoooont  of  an 
original  indebtedncM,  independent  of  the  bill,  although  the  prooeedi 
applied  to  hia  nee. 


Appeal  from  a  decree  of  the  master  in  ohanceiy,  in  the  mat- 
ter of  the  estates  of  Horace  Gray  and  Nathaniel  Francis,  insol- 
vent debtors.  The  insolyents  were  partners,  doing  bosinees  in 
Boston  under  the  firm  name  of  Horace  Gray  &  Co. ,  in  purchas- 
ing supplies  and  selling  iron  for  several  iron-works,  one  of 
which  was  the  Pembroke  Iron  TTorks,  at  Pembroke,  Maine. 
Gray  became  the  owner  of  the  Pembroke  Iron  Works,  and  em- 
ployed Joseph  Barrell  as  general  agent  and  superintendent. 
Barrell  was  authorized  to  draw  on  Horace  Gray  &  Co.  for  such 
sums  of  money  as  were  needed  in  manufacture,  and  accordingly 
drew  seyeral  drafts,  as  follows:  "  $5,000.  Pembroke,  Septem- 
ber 8, 1847.  Three  months  from  date,  for  yalue  received  of  this 
first  of  exchange  (second  unpaid),  please  pay  to  the  order  of  J. 
D.  Andrews,  esq.,  five  thousand  dollars,  and  charge  the  same 
to  account  of  proprietors  Pembroke  Iron  Works.  Tour  humble 
servant,  Joseph  Barrell.  To  Messrs.  Hoiace  Gray  A  Co.,  Bos- 
ton." These  drafts  were  indorsed  by  Andrews,  under  an  ar- 
rangement with  Gray,  by  which  Andrews  was  to  receive  a  com- 
mission, and  discounted  by  the  Bank  of  British  North  America, 
which  had  been  previously  informed  by  Horace  Gray  &  Co.  that 
the  firm  would  accept  "  the  drafts  of  Mr.  Joseph  Barrell  drawn 
for  account  of  proprietors  of  Pembroke  Iron  Works."  The  pro- 
ceeds of  the  drafts  were  received  by  Barrell,  and  applied  to  the 
expenses  of  manufacture  at  the  iron-works.  The  drafts  were 
accepted  by  Hoiace  Gray  &  Co.,  and  charged  to  '*  proprietors 
Pembroke  Iron  Works,"  but  were  protested  for  non-payment. 
Neither  the  drafts,  nor  the  consideration  thereof,  were  allowed 
Co  be  proved  against  the  individual  estate  of  Gray. 

A.  H.  IHake,  for  the  appellants. 

A  BarOett  and  C.  B.  Ooodrich,  for  the  appeUeea. 
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By  Oaarty  Dbwet,  J.  The  consideration  of  the  questions  aris- 
ing in  the  case  of  Eastern  Baiiroad  y.  Benedid,  6  Gray,  661  [ante, 
ZtA\,  has  led  to  a  ltd)  examination  of  the  adjudicated  cases  upon 
the  question  of  the  light  of  the  principal,  or  real  partyin  interest, 
to  sue  in  his  own  name  on  a  written  promise  made  to  his  agent; 
and  as  connected  therewith,  the  liability  of  the  principal  to  be 
sued  and  charged  in  damages  for  the  breach  of  a  contract  mads 
by  his  agent. 

To  a  certain  extent  we  have  found  the  law  to  authorise  the  in- 
troduction of  oral  cTidence  as  to  the  parties  in  interest,  and  for 
the  purpose  of  showing  from  whom  the  consideration  moved,  or 
lor  whose  benefit  the  promise  was  made.  The  cases  cited,  and 
particularly  the  English  cases,  are  very  decisive  in  favor  of  the 
exercise  of  this  right  in  cases  of  ordinary  simple  contracts,  ex* 
tending  it,  perhaps,  somewhat  further  than  we  should  feel 
authorised  to  do  without  modifying  some  of  the  views  stated  in 
Stackpole  v.  Amcld,  11  Mass.  27  [6  Am.  Dec.  160],  unless  those 
lemarlsB  are  to  be  considered  as  made  peculiarly  with  reference 
to  bills  of  exchange  or  n^;otiable  promissory  notes.  While  the 
recent  English  cases  are  found  to  be  very  strong  in  favor  of  the 
right  to  charge  an  unknown  principal  upon  contracts  made  by 
his  agent  upon  oral  proof  of  who  is  the  real  pariy,  yet  there 
will  be  found  to  be  a  leading  distinction  taken  between  cases  of 
commercial  paper  in  the  form  of  bills  of  exchange  and  negotia- 
ble promissory  notes  and  other  simple  contracts,  holding  that 
no  one  but  a  party  to  such  n^;otiable  paper  can  be  sued  for  the 
non-payment  thereof:  Byles  on  Bills,  6th  ed.,  26.  Such  is  the 
doctrine  of  Endy  v.  Lye,  16  East,  7,  where  it  was  held  that  in 
the  case  of  a  bill  of  exchange  drawn  by  one  only,  it  was  not 
competent  to  charge  others  as  parties  in  interest,  but  that  the 
liability  was  confined  to  the  parly  who  signed  the  instrument* 
In  Beckham  v.  Drake,  9  Mee.  &  W.  92,  where  upon  a  written 
contract  it  was  held  that  the  real  party  in  interest  might  be 
shown  by  oral  evidence,  the  court  distinctly  except  negotiable 
instruments  from  the  application  of  the  rule.  Lord  Abinger  say- 
ing: **  Gases  of  bills  of  exchange  are  quite  different  in  principle. 
«...  By  the  law  merchant,  a  chose  in  action  is  passed  by  in- 
dorsement, and  each  party  who  receives  the  bill  is  making  a 
contract  with  the  parties  upon  the  face  of  it,  and  with  no  other 
party  whatever/* 

The  American  cases  will,  we  think,  be  found  to  maintain  the 
came  doctrine.  PenU  v.  Stanton,  10  Wend.  276  [26  Am.  Dec. 
S68],  is  strong  to  this  point.    Our  own  case  of  Stadepole  v. 
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AmM^  mipra,  was  a  direct  application  of  this  principle.  That 
was  a  Btiit  npon  a  n^;otiable  note,  and  the  defendant's  name 
was  not  on  the  paper.  The  oral  eyidence  offered  was^  however, 
foil  to  the  point  that  the  person  who  signed  the  note  was  in  faoi 
the  agent  of  the  defendant,  ard  that  the  note  was  given  for  the 
defendant's  debt.  Bat  the  court  held  that  no  action  could  bo 
maintained  on  the  note  against  the  defendant.  That  case  has  ever 
been  recognized,  certainly  to  the  extent  of  its  application  to 
negotiable  paper,  as  the  law  of  Massabhnsetts:  Bedford  Oammer^ 
cM  Im.  Co.  t.  CoveXL,  8  Met.  443;  l\Aer  t.  Cannon,  Id.  400. 
If  sound,  it  meets  the  present  case,  and  discharges  the  private 
estate  of  Horace  Qraj  from  all  liability  on  the  draft. 

It  is  nrged  for  the  appellants  that  that  case  mnst  be  con- 
ridered  as  overruled  by  the  late  case  of  Ewniinffion  v.  KnotBf, 
7  Onsh.  871;  and  especially  that  it  was  in  conflict  with  the  prin- 
ciples stated  by  the  coort  in  the  opinion  given  in  that  case.  It 
is  tme  that  the  court  do  there  recognize  and  apparently  folly 
indorse  the  case  of  Higgins  v.  Senior,  8  Mee.  Sc  W.  834;  and 
taking  the  remarks  of  the  court  without  reference  to  the  case  to 
which  they  were  applied,  they  might  seem  to  be  somewhat  at 
variance  with  the  decision  in  Stackpole  v.  Arnold,  supra.  But 
the  case  of  JSunHngion  v.  Knox,  supra,  was  the  case  of  a  simple 
contract  in  writing  in  reference  to  the  sale  of  goods.  The  agent 
of  the  plaintiff,  in  making  a  memorandum  of  the  contract  and 
giving  a  receipt  for  money  paid  on  account  of  the  same,  had 
usedhis  own  name  exclusively;  but  his  agency  being  fully  proved 
by  oral  evidence,  and  the  interest  of  the  plaintiff  shown  as  the 
owner  of  the  article  sold,  the  question  was  whether  the  princi- 
pal could  maintain  an  action  in  his  own  name;  and  the  court 
decided  that  he  could,  citing  the  case  of  Higgins  v.  Senior,  supra^ 
as  a  direct  authority,  as  it  was  for  the  case  of  Hiintington  v.  Knox, 
supra;  for  like  that,  it  was  an  action  upon  a  contract  not  nego- 
tiable. The  adoption  of  the  language  of  the  court  in  the  case  of 
Stggins  v.  Senior,  supra,  as  sound  law,  was  certainly  warranted 
for  the  purposes  to  which  it  was  applied,  but  it  ought  not  to  be 
held  as  going  further,  much  less  as  overruling  Stackpole  v.  Ar^ 
nold,  supra,  without  any  reference  to  it,  or  suggestion  of  that 
kind.  It  seems  to  us  that  the  two  cases  may  well  stand  together, 
applying  the  law  as  stated  in  each  to  its  own  peculiar  facts. 

We  then  recur  to  the  contract  in  the  present  case,  and  find  it 
to  be  a  negotiable  draft  drawn  by  Joseph  Barrell  in  his  own 
name,  without  any  indication  that  he  is  not  the  principal,  and 
payable  to  a  third  person,  who  indorsed  it  to  the  appellanis. 
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There  is  nofhing  in  ilie  nuufgin  or  the  heading  of  the  draft  that 
indioates  any  oUier  principal  than  Barrell.  There  is  no  emgle 
ciienmstance  on  the  face  of  the  paper  which  in  any  way  connects 
Homoe  Ghnay  or  the  Pemfaroke  Iron  Works  with  the  draft,  unless 
it  be  the  direction  to  the  drawees  to  **  charge  the  same  to  the 
aoooimt  of  Pembroke  Iron  Works."  It  has  been  argoed 
fliat  this  direction  indicates  that  the  Pembroke  Iron  Works  are 
the  real  drawers.  But  no  such  inference  can  be  properly  drawn 
from  that  circnmstance.  Bills  are  often  drawn  upon  parties  on 
funds  of  others  distinct  from  the  drawer,  but  with  whom  arrange- 
ments have  been  made  to  discharge  such  drafts. 

It  is  further  urged,  on  the  part  of  the  appellants,  that  the  case 
of  FuUer  t.  Eocper^  8  Gray,  884,  furnishes  a  precedent  for  main- 
taining the  present  action.  But  in  the  view  we  take  of  the 
matter,  the  cases  are  widely  different.  It  is  true  that  in  that  case 
Horace  Gray  or  the  Pompton  Iron  Works  were  not  named  on 
the  face  of  the  bill  as  drawers;  but  it  was  drawn  by ''  W.  Burtt, 
agent.''  But  the  form  of  signature  indicated  that  it  was  in  fact 
drawn  in  behalf  of  some  other  party;  and  had  it  been  in  the  form 
of  •'  H.  Oray,  by  W.  Burtt,  agent,'*  or  *'  Pompton  Iron  Works, 
1^  W.  Burtt,  agent,"  no  question  could  haye  arisen  as  to  the 
party  liable  thereon.  It  was  not  as  strong  a  case  as  that  last 
supposed;  but  there  was  in  the  margin  of  the  draft,  which  was 
apparently  a  business  draft  prepared  to  be  used  for  the  Pompton 
Iron  Works,  **  Pompton  Iron  Works."  An  agency  was  thus 
fully  disclosed  on  the  face  of  the  bill,  and  the  only  further  in- 
quiry was  whether  enough  appeared  to  connect  that  agency  with 
Horace  Gray  or  the  Pompton  Iron  Works.  The  court  were  of 
opinion  that  it  was  shown  that  the  signature  of  Burtt  was  the 
signature  of  an  agent;  and  that  the  face  of  the  bill  indicated  who 
the  principal  was. 

But  in  the  present  case  the  signature  is  without  any  indi- 
cation of  agency,  and  nothing  on  the  draft  shows  that  it  was 
drawn  by  the  Pembroke  Iron  Works;  there  is  no  doubt  that 
Joseph  Barrell  made  himself  personally  responsible  as  drawee; 
and  we  are  of  opinion  that  the  form  of  the  signature  and  the 
nature  of  the  instrument  preclude  the  appellants,  who  discounted 
the  bills  upon  the  names  borne  upon  them,  being  those  of  Joseph 
Barrell  as  drawer,  J.  D.  Andrews  as  indorser,  and  Horace  Gray 
h  Go.  as  drawees  and  acceptors,  from  resorting  to  other  parties 
not  named  thereon  as  parties. 

Nor  do  the  facts  present  a  case  sustaining  a  legal  claim  against 
the  estate  of  Horace  Gray  indiyidually,  on  account  of  an  origi* 
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md  indebtedness  independent  of  that  upon  the  bill  itself.  It 
iss  case  of  mere  discount  of  abill;  and  that  a  bill  dxawn  upon  a 
third  party,  and  accepted  by  that  parly  in  fayor  of  a  fourth,  fay 
iirhom  it  was  indorsed.  There  was  no  previous  loan  to  Hoiaoe 
Chny,  and  no  ground  for  setting  up  a  previous  indebtedness. 
Nor  can  the  appellants  maintain  their  claim  upon  the  ground  of 
an  undisclosed  principal,  the  character  of  the  transaction  being 
that  of  a  discount  of  the  paper  upon  the  names  borne  upon  it; 
and  such  being  the  original  transaction,  the  appellants  cannot  go 
behind  the  paper  and  show  that  others  receiTed  the  benefit  of 
the  money  paid  for  this  bilL 
Decree  affirmed. 

PbINCIPAL  OAJVNOT  SITX  OB  BS  SUBD  ON  KlGOTXABLB  PaPBB  IF  HIS  KaMB 

DOBS  NOT  Appbab  thbbbon:  See  Etuiem  S,  B.  t.  Beiiediei,  onfe,  p.  384. 
The  principal  case  la  cited  to  this  propoeition  in  B<ut  v.  O^Brien^  12  Gray, 
481;  WUliamB  v.  Sobbhu,  16  Id.  80;  Skuomm  v.  Laring,  5  Allen,  842;  BarUm 
T.  Congregational  Sodetif,  8  Id.  461;  Tucker  Mfg.  Co,  y.  FoMtanki,  08  Maek 
104;  BatrOeU  v.  Tucker^  104  Id.  338;  AnderUm  v.  Shump^  17  Ohio  Sfc.  128. 
Bat  a  bank  check  having  the  worda  *'^tiia  Milla  "  printed  in  the  margin* 
and  signed  **  L  D.  F.,  treasurer,"  is  the  check  of  the  **iBtna  Milla: "  Car- 
penUr  y.  Farmnoorthf  106  Id.  562.  The  principal  case  is  alm>  cited,  amoQg 
others,  in  Chandler  v.  (7oe,  54  N.  H.  567|  aa  holding  or  referring  to  the  doc- 
trine with  approbation  that  an  nndiacloaed  principal  cannot  ana  or  be  aned 
npon  a  written  contract  made  by  hia  agent  in  hia  own  name,  bat  that  an  ac- 
tion can  be  maintained  npon  an  implied  contract  arising  from  the 
of  the  consideration. 


Old  Golont  Railboad  Gobpobation  t;.  Etahs. 

[6  Ga^T,  35.] 

VBNnoB  AS  Wbll  a8  Vbndsb  mat  Inyokb  Powbb  ov  GoiTBir  ov  Bquitt 
to  enforce  specific  performance  of  contract  for  the  sale  of  land. 

Statdtb  ov  Fbaubs  is  Satistibd  bt  Wbitino  Sionbd  bt  Pabtt  to  bi 
Chabobd,  thoagh  not  aigned  by  the  other  party. 

OnB    mat    EnTOBOB  WbITTSN    Ck>NTBACT    SlQNBD  BT  DnrBNAANT  AlONI. 

though  he  himself  might  avoid  liability,  nnder  anch  oontraot,  by  reaaon 

of  the  atatate  of  fraada. 
Oontkact  within  Statutb  07  Fbaubb  is  not  Opbn  to  Objbotion  ov 

Want  ov  Mutuautt,  where  the  aasent  of  both  parties  is  shown,  thoogh 

the  aaaent  of  only  one  party  ia  in  writing,  and  conseqaently  the  contract 

can  be  enforced  against  him  alone. 
Hbasubb  ov  Damages,  in  Action  at  Law  bt  Venbob  vob  Bbbaoh  or 

CoNTBAOT  ov  Salb  ov  Land,  is  the  difference  between  the  contract  pries 

and  the  salable  value  of  the  land  at  the  time  of  the  breach. 
VbndobIb  Rioht  to  Spkcivio  Pirvobmancb  ov  CoNTBAor  ov  Salb  of 

Lan]>  is  not  defeated  on  the  ground  that  he  haa  an  adeqoate  ramedy  si 
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Uw,  ainoe  the  measnre  of  cUunagn  at  law  ii  not  the  oootnust  price,  bat 
only  the  differenoe  between  thia  and  the  market  yalne  of  the  land  at  the 
time  of  the  breach  of  the  oootract. 
Braomo  Pebpobmakob  will  hot  bb  Dborbbd  nr  Gasbb  ov  Fbau]>»  or  of 
hard  or  nnooneoiooable  bargaine,  or  where  the  decree  would  prodMO 
manifest  injnatioe. 

IIUTCTAL  MlBTABB  AS  TO  QUAUTT  OV  LaJTI)  TBOM  WhIOB  DbVIRDABT  WA 

Uhdbbtakbn  TO  Bio  Qbaybl  for  plaintiira  benefit  la  not  ground  for 
diamiaaing  a  bill  for  the  apeoific  performance  of  another  and  aabeeqnent 
contract  made  after  the  defendant  knew  of  the  character  of  the  land, 
and  by  which  other  land  waa  mibetitated,  and  the  defendant  agreed  to 
pay  for  the  firat  land. 
Lavd  Dbsgbibbd  or  Cohtkact  ov  Salb  as  ''Gbbtaut  Tbaot  ov  Laxd 
Callbd  Moubt  Hopb,  containing  about  forty  aorea»  aitnated  on  the 
aontherly  aide  of  K.  river,**  may  be  ahown  by  the  acta  of  the  parties  to 
include  a  tract  of  aeventy  aoree  known  to  the  parties  by  that  name. 

GOBTOBATIONB    MAT    MaXB    AlL    CoBTBACTB    THAT    ABB    NbOBSSABT    AKD 

UsBTUL  to  enable  them  to  carry  on  the  buaineaa  or  accompliah  the  olqeota 
of  their  incorporation. 
Railboad  Cobpobation  mat  Pubohasb  and  Contbaot  to  Sbll  Lakd 
bought  by  it,  ao  that  gravel  may  be  dug  therefrom  and  carried  over  ita 
road  at  an  agreed  freight,  to  be  delivered  to  and  uaed  by  a  third  peraon. 

Bill  for  spedfio  peifonnance  of  contract  for  sale  of  land,  and 
containing  allegations  as  follows:  The  defendant  Evans  con- 
tracted with  the  city  of  Boston  to  famish  a  large  quantity  of 
gravel  to  the  city,  and  entered  into  a  written  contract  with  the 
plaintifb,  under  which  the  plainti£B9  were  to  purchase  '*  a  certain 
tract  of  land  called  Mount  Hope,  containing  about  forty  acres, 
situated  on  the  southerly  side  of  the  Neponset  river^  in  Quin<7," 
and  the  defendant  was  to  take  gravel  from  this  place  and  trans- 
port it  to  Boston  over  the  road  of  plaintiffs,  at  an  agreed  rate  or 
toll.  According  to  this  agreement,  the  plaintiffs  bought  the 
tract  of  land  called  Mount  Hope,  taking  two  deeds,  one  for  fifty- 
eight  acres  and  the  other  for  eleven  acres;  and  afterwards  sold 
about  ten  acres  of  the  tract  to  N.  Ward  &  Co.,  and  built  a 
branch  road  over  another  part.  The  defendant  took  gravel  from 
Mount  Hope  under  the  contract,  until  he  became  dissatisfied 
with  the  quality  of  the  gravel  there,  and  then  made  the  follow- 
ing proposition  to  the  plaintiffis  in  writing:  "  Boston,  March  18, 
1849.  To  the  directors  of  the  Old  Colony  Railroad  Corporation. 
Gentlemen:  Being  desirous  to  resume,  as  soon  as  may  be,  the 
delivery  of  gravel  to  the  city,  I  propose  to  you  to  put  on  a 
gravel  train  forthwith  between  your  old  gravel  pit  on  the  east 
aide  of  your  main  track  in  Quincy  and  the  neck  lands  in  Boston, 
on  the  following  terms,  viz.  [certain  terms  are  then  enumerated, 
to  this  statement].     And  I  further  propose  to  you« 
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that  if  yoa  will  purchase  or  hire  the  Taylor  &rm  in  Quincy, 
where  three  shafts  haye  been  sunk  this  week,  and  lay  a  turnout 
to  such  farm  from  the  main  line,  I  will  accept  the  same  as  a  sub* 
stitute  for  Mount  Hope,  and  will  pay  to  you  the  cost  of  Mount 
Hope  in  three  annual  installments  with  interest,  deducting  the 
portion  included  in  the  location  of  the  branch  railroad  and  the 
portion  sold;  and  I  will  give  security  for  such  purdiase;  and 
the  company  to  give  me  the  benefit  of  the  advance  paid  by  N. 
Ward  &  Co.  Wm.  Evans."  It  was  then  alleged  that  the 
plaintiffs  accepted  this  proposition  and  gave  the  defendant  notice 
of  such  acceptance,  and  the  plaintiffs  purchased  the  Taylor  farm 
and  laid  a  turnout  to  it,  and  the  defendant  accepted  this  farm  as 
a  substitute  for  Mount  Hope,  ceased  work  there  and  began  work 
at  Taylor  farm,  and  had  since  continued  working  there;  that  the 
plaintiffs  had  a  deed  prepared  and  executed,  by  which  all  the 
tract  of  land  called  Mount  Hope  was  conveyed  to  the  defendant, 
except  the  part  sold  and  that  covered  by  the  road  location,  and 
tendered  this  deed  to  the  defendant  and  demanded  of  him  that 
he  secure  to  the  plaintiffs  the  payment  pursuant  to  the  terms  of 
of  the  above  proposition,  of  the  amount  which  the  plaintiffs  had 
paid  for  this  tract,  to  wit,  seventeen  thousand  and  forty-two 
dollars  and  fifty-six  cents;  and  that  the  defendant,  acting  upon 
the  advice  of  counsel,  refused  to  accept  the  deed.  The  defendant 
answered  that  he  made  the  first  contract  without  any  special  ex* 
amination  to  see  whether  Mount  Hope  consisted  of  gravel  or  not, 
with  only  a  general  knowledge  of  the  place,  without  any  knowl- 
edge of  its  exact  boundaries,  and  believing  that  it  contained  just 
about  the  amount  of  forty  acres,  as  specified  in  the  contract; 
that  he  was  induced  by  the  misrepresentations  of  the  plaintiffs* 
superintendent  to  suppose  that  the  hill  was  gravel,  and  did  not 
contract  to  take  anything  besides  gravel,  or  to  take  the  hazard 
of  the  place  proving  to  be  anything  besides  gravel.  The  defend* 
ant  admitted  that  he  acted  for  a  time  under  that  contract,  but 
averred  that  as  the  hill  proved  not  to  consist  of  gravel  he  was 
put  to  an  expenditure  greater,  as  he  believes,  than  the  cost  of  the 
place;  and  that  by  reason  of  being  so  misled  by  the  plaintifb,  he 
had  been  compelled  to  abandon  a  contract  for  the  delivery  of 
gravel  made  by  him  with  the  city  of  Boston.  He  admitted  the 
proposition  made  by  him  to  the  plaintiffs,  but*  averred  that  at 
that  time  he  did  not  know,  and  did  not  believe  that  the  plaintiflb 
knew,  by  the  name  of  Mount  Hope,  any  tract  such  as  the  plaintiffs 
now  alleged,  but  considered  that  Mount  Hope  consisted  of  about 
forty  acres;  that  he  was  told  by  the  plaintiffs'  president  thai 
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under  tlie  contract  he  ma  obliged  to  remore  Mount  Hope» 
whether  it  was  gxaTel  or  not,  and  that  he  made  the  propoeitbn 
at  the  president's  office^  without  any  opportunity  of  consulting 
counsel;  that  the  proposal  was  nerer  accepted  1^  the  plainti£BEi, 
«nd  that  he  had  received  no  notice  of  such  acceptance;  and  that 
the  plaintiffs  had  not  signed  any  writing  whereby  they  were  bound 
to  convey  the  lands  in  question  to  him.  He  claimed  that  the 
plaintiflh  had  no  right  to  relief  in  equity,  as  it  had  an  ample 
remedy  at  law.  A  general  replication  was  filed  by  the  plaintifls. 
At  the  trial,  evidence  was  introduced  upon  the  various  contro- 
verted points,  the  results  of  which  sufficiently  appear  in  the 
opinion. 

8.  BarOeU  and  IK  ThaaBtar^  tut  the  pUunti&. 
(7.  O.  Laring  and  C.  IL  EUis,  for  the  defendant 

By  Court,  Dxwxy,  J.  1.  The  general  power  of  a  court  of  ohan- 
cezy  to  compel  the  performance  of  specific  contracts  is  unquos' 
ttonaUe.  It  is  clearly  recognized  in  the  elementary  books  and 
in  the  reported  cases.  It  is  directly  given  to  this  court  by  the 
revised  statutes,  c.  81,  sec.  8,  in  ''  all  suits  for  the  specific  per- 
formance of  any  written  contcact,  where  there  is  not  a  plain  and 
adequate  remedy  at  law." 

A  recurrence  to  the  books  of  authority  on  this  subject  will 
also  fully  show  that  the  power  of  this  court  may  be  invoked  in 
this  respect  as  well  in  behalf  of  the  vendor  of  real  estate  as  of  the 
vendee;  and  in  all  proper  cases  the  vendor  may  therefore  come  to 
this  court  and  obtain  a  decree  in  his  behalf  against  his  vendee  for 
the  execution  of  a  written  contract  made  by  the  latter  to  pur- 
chase real  estate.  The  English  cases  are  abundant  to  that  effect. 
But  what  is  more  directly  an  authority  for  this  court,  our  own 
decisions  show  the  repeated  exercise  of  this  power:  Salisbury  v. 
V.  BigeUna,  20  Pick.  174;  Haven  y.  CUy  of  LoweU,  5  Met.  35; 
HiUiard  v.  AUen^  4  Gush.  532.  There  may  be  open  to  the  vendee 
a  broader  ground  of  defense  against  such  a  bill  than  would  ordi- 
narily arise  in  the  case  of  a  vendee  seeking  to  compel  a  convey- 
ance by  the  vendor;  but  in  the  absence  of  any  good  defense,  the 
vendee  is  alike  amenable  to  this  process. 

2.  The  next  inquixy  is  as  to  the  nature  of  the  contract  in  the 
present  case,  and  whether  there  is  such  want  of  mutuality  in  it 
that  the  bill  should  be  dismissed  on  that  ground.  The  defend- 
ant relies  upon  the  position  that  imless  both  parties  were  so 
bound  by  the  agreement  that  each  could  enforce  it  against  the 
other  \jj  a  proceeding  at  law  or  in  equity,  there  is  no  valid 
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agreement  upon  ^hich  a  8i>eGifio  perfonnance  can  properly  be 
decreed.  This  cotttract  now  sought  to  be  enforced,  it  is  con- 
ceded, was  only  signed  by  the  defendant.  If  that  fact  shows 
such  a  want  of  mutuality  as  forbids  maintaining  this  bill,  then 
the  bill  must  be  dismissed.  The  defendant  insists  that  such  is 
th&«ffect,  and  relies  upon  the  following  cases:  Benedict  t.  Lifnch, 
1  Johns.  Ch.  370  [7  Am.  Dec.  484];  Oeigery.  Green,  4  Gill,  472; 
Lawrenson  t.  BuUeVy  1  Sch.  &  Lef.  13. 

If  this  written  instrument  signed  by  the  defendant  were  to  be 
considered  in  no  other  light  than  as  a  mere  proposition  to  the 
plaintiffs,  not  acted  upon  by  them  and  not  accepted,  then  clearly 
there  would  be  no  binding  contract.  But  such  is  not  the  case, 
the  CTidence  showing  clearly  that  upon  the  execution  of  this 
writing  by  the  defendant,  the  plaintiffs,  agreeably  to  the  terms 
and  conditions  therein  stated,  proceeded  to  hire  the  Taylor  &rm 
for  the  term  of  seven  years,  with  the  right  to  take  grayel  there, 
paying  for  the  use  of  the  lan'd  for  that  purpose  ten  thousand 
eight  hundred  dollars;  that  they  permitted  the  defendant  to  use 
for  a  time  the  old  grarel  pit,  and  then  to  take  grsTel  from  the 
Taylor  farm.  The  plaintiffs  therefore  acted  upon  this  promise  of 
the  defendant,  and  made  large  expenditures  in  performing  the 
conditions  and  stipulations  on  their  part  to  be  performed  aa 
conditions  precedent  to  the  performance  of  the  agreement  on 
the  part  of  the  defendant.  And  the  plaintiffs'  acceptance  of  the 
proposal  was  known  to  the  defendant,  and  he  went  into  the 
occupation  of  the  Taylor  farm.  [Here  the  judge  referred  in 
detail  to  those  portions  of  the  evidence  upon  which  these  con- 
clusions were  based.] 

We  do  not  understand  that  it  is  essential  to  the  validiiy  of  a 
contract,  required  by  the  statute  of  frauds  to  be  in  writing  and 
signed  by  the  party,  that  each  party  should  be  alike  bound  to 
the  performance  of  the  contract  by  his  written  signature  thereto. 
The  statute  itself  only  requires  that  "  the  promise,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith:"  B.  S.,  c.  74,  sec.  1.  The 
cases  cited  by  the  defendant  certainly  hold  a  different  language, 
and,  if  good  authority,  would  maintain  his  position.  The  case 
of  Lawrenson  v.  Butler,  supra,  affirms  that  view  strongly,  aa 
does  also  Geiger  v.  Green,  supra.  These  cases,  and  tibat  of 
Benedict  v.  Lynch,  supra,  apparentiy  of  like  bearing,  have  led  ua 
necessarily  to  a  pretty  full  examination  of  the  authorities  upon 
this  point. 

In  Chitty  on  Contracts,  8th  Am.  ed.,  4,  note,  it  is  said  "  that 
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a  party  may  aae  on  a  contiacti  although  it  be  Toid  aa  agBEiiisI 
himself  for  want  of  his  signature,  under  the  statute  of  frauds/' 
The  reason  is  more  fully  stated  in  the  text  as  this:  that  the 
signature  is  prescribed  rather  as  necessaiy  evidence  of  the  con- 
tract than  as  an  essential  or  constituent  part  of  the  engagement 
itself.  On  page  17  of  the  same  work,  after  stating  that  the  as- 
sent must  be  mutual,  and  the  agreement  must  in  general  be 
obligatory  ux>on  both  parties,  or  it  will  bind  neither,  yet  it  is 
added:  ''A  contract  may  not  bind  one  party  in  consequence  of 
his  omitting  to  sign  it  according  to  the  statute  of  frauds;  and 
yet  he  may  sue  the  other  party  who  has  complied  with  the  act; 
for,  in  this  case,  the  objection  merely  goes  to  the  CTidenoe  of 
the  agreement/'  Again,  more  directly,  on  page  866:  ''  It  is  suf- 
ficient that  the  defendant,  whether  he  be  the  vendor  or  the 
vendee,  has  signed  the  contract,  and  it  is  no  objection  that  he 
has  no  remedy  thereon  against  the  plaintiff,  inasmuch  as  the 
latter  has  not  signed  it/'  2  Stark.  Et.,  4th  Am.  ed.,  614,  and 
Boberts  on  Frauds,  124,  state  the  same  rule. 

The  weight  of  authority  from  adjudicated  cases  will  be  found 
fully  to  sustain  the  doctrine  thus  stated.  Egerton  t.  MaUheioa,  6 
East,  807,  is  to  that  effect.  In  Allen  y.  Bennett,  8  Taunt.  176, 
Mansfield,  0.  J.,juud:  "Every  one  knows  it  is  the  daily  practice 
of  the  court  of  chancery  to  establish  contracts  signed  by  one 
person  only."  Douglass  v.  Spears,  2  Nott  &  M.  207  [10  Am. 
Dec.  688],  holds  the  same  doctrine.  The  case  of  Penniman  v. 
Hartshorn,  13  Mass.  91,  is  directly  to  the  point  that  both  parties 
need  not  be  bound  in  writing.  Parker,  C.  J.,  says:  "  The  bar- 
gain was  undoubtedly  mutual,  although  the  parties  might  not 
have  been  equally  vigilant  in  obtaining  the  legal  written  evidence 
to  prove  it."  Barstow  v.  Oray,  3  Me.  416,  holds  it  sufficient  if 
signed  by  the-party  sought  to  be  charged.  But  the  case  of  Clason 
V.  Bailey,  14  Johns.  484,  is  more  particularly  to  be  referred  to  aa 
containing  a  very  full  examination  of  the  authorities  upon  this 
question  by  Chancellor  Kent,  in  which  he  says  the  point  is  now 
too  well  settled  to  be  further  questioned,  though  his  earlier  im- 
pressions were  otherwise.  He  also  states  that  the  then  lord 
chancellor  of  Ireland,  Lord  Manners,  had  not  followed  the 
opinion  of  Lord  Bedesdale  in  Lawrenscn  v.  Builery  1  Sch.  & 
Lef.  18;  but  held  the  contrary,  as  will  be  seen  in  Ormond  v. 
Anderson,  2  Ball  &  B.  370.  It  seems  quite  unnecessaiy  to 
pursue  the  inquiry  further;  uid  we  will  only  add  the  cases  oi 
McCrea  v.  Purmoni,  16  Wend.  460  [30  Am.  Dec.  103],  and  /n  rs 
Hunter,  1  Edw.  Ch.  6,  as  fully  confirming  the  views  of  Chao< 
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cellor  Kent,  and  showing  the.  decisionB  of  the  oonrfai  of  New 
York  upon  this  question. 

The  result  is,  therefore,  that  there  may  bea  mutoal  eontraot,  to 
which  both  parties  haye  gi^en  their  assent,  though  the  eridenoo 
of  saoh  assent  may  exist  in  a  different  form  as  regards  the  two 
parties;  that  as  to  one  it  may  be  verbal,  while  the  other^s  ia 
expressed  by  his  signature  in  writing;  and  that  the  latter  may 
be  bound  to  perform  his  contract,  while  the  first  party  might 
avoid  his  by  reason  of  the  statnte  of  frauds. 

8.  The  next  inquiry  is,  whether  there  exists,  in  a  case  like  the 
present,  such  plain  and  adequate  remedy  at  law  as  to  oust  thin 
court  of  jurisdiction  as  a  court  of  equity. 

No  doubt  a  remedy  exists  at  law  for  breach  of  a  contract  to 
purchase  real  estate.  The  only  doubt  is  as  to  the  extent  and 
perfectness  of  the  remedy.  It  is  said,  on  the  part  of  the  defend- 
ant, to  be  fully  adequate,  because  allihat  is  or  can  be  sought  by 
the  plaintiffs  is  the  payment  of  money,  and  courts  of  law  can 
render  judgment  for  the  full  damages  in  money.  The  reply  to 
this  part  of  the  defense  must  depend  upon  the  view  we  take  of 
the  rule  of  damages  in  an  action  at  law  on  such  a  contract.  If 
it  be  held,  as  is  supposed  by  the  counsel  for  the  defendant,  that 
the  vendee  is  to  be  charged  with  the  whole  amount  of  the  pur- 
chase money  in  an  action  at  law,  if  he  refuses  to  perform  such  a 
contract,  the  result  as  to  the  damages  would  be  the  same  as  in 
proceedings  in  equity.  But  we  apprehend  that  that  rule  of 
damages,  however  applicable  it  may  be  to  cases  of  contracts  for 
the  sale  of  personal  property,  where  by  force  and  effect  of  a 
mere  delivery,  or  by  a  judgment  at  law  for  the  value  of  an  arti- 
cle, the  property  may  become  vested  in  the  party  paying  dam- 
ages therefor,  does  not  apply  to  real  estate,  which  can  only  be 
transferred  by  deed.  In  actions  against  a  vendee  on  a  contract 
for  the  piurchase  of  real  estate,  we  had  supposed  it  to  be  a  well- 
settied  rule  that  when  a  party  agreed  to  purchase  real  estate  at 
a  certain  stipulated  pricei^  and  subsequently  refuses  to  perform 
his  contract,  the  loss  in  the  bargain  constitutes  the  measure  of 
damages,  and  that  is  the  difference  between  the  price  fixed  in 
the  contract  and  the  salable  value  of  the  land  at  the  time  the 
contract  was  to  be  executed. 

The  examination  of  the  authorities  ux>on  this  subject  does  not 
show  an  entire  uniformity  of  views.  The  rule  we  have  stated  is 
said  by  Mr.  Sedgwick  to  be  the  English  rule:  Sedgwick  on  Dam* 
ages,  2d  ed.,  190;  see  Laird  v.  Pim,  7  Mee.  &  W.  474,  where 
this  subject  is  much  discussed.    In  Mna  v.  Plumtner,  4  Me. 
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268,  nfhich  was  a  oontract  for  the  sale  of  a  pew  in  a  meeting- 
faouse,  it  was  held  that  upon  a  tender  of  a  deed  the  vendor 
might  reooYer  the  full  price,  though  the  other  party  refused  to 
accept  the  same.  The  question  was,  however,  appaientlj  very 
little  discussed.  In  some  of  the  New  York  cases,  as  in  Franchai 
Y.  Leach^  6  Cow.  506,  it  seems  to  be  assumed  that  the  vendor 
would  recover  the  whole  price  agreed  to  be  paid,  if  he  was  ready 
to  fulfill  the  contract  on  his  part.  The  English  rule  seems  to  be 
recognized  in  Sawyer  v.  Mclntyre^  18  Yt.  27. 

Several  cases  from  oxa  own  reports  are  relied  upon  by  the  de- 
fendant as  sustaining  the  position  that  relief,  in  a  case  like  the 
present,  should  be  sought  solely  in  a  court  of  law. 

The  case  of  Sears  v.  Cily  of  Boston,  16  Pick.  857,  arose  upon 
a  contzact  in  which  the  defendants  agreed  to  remove  a  bank  of 
gravel  from  the  land  of  the  plaintiff,  and  pay  him  therefor  at 
the  rate  of  one  dollar  a  square.  The  contract  was  only  par- 
tially performed,  and  plaintiff  brought  his  bill  for  a  specific 
performance.  Certain  difficulties  arose,  preventing  the  perform* 
anoe  of  the  work  in  the  manner  anticipated,  and  the  defense 
was  principally  put  upon  a  change  of.  circumstances;  and  the 
court  held  that  the  specific  performance  of  a  contract  was  not 
to  be  enforced,  *'  where,  through  inadvertence  or  mistake,  or 
by  the  intervention  of  unforeseen  causes,  the  performance 
becomes  impossible  or  unreasonable.''  Although  the  court 
remark,  in  the  opinion  in  that  case,  that  "  if  the  plaintiff  had 
sustained  any  damages  by  the  non*completion  of  the  contract, 
it  might  be  fully  compensated  in  damages,"  yet  they  do  not 
intimate  that  those  damages  would  be  the  entire  sum  agreed  to 
be  paid  for  the  gravel. 

The  case  of  CHU  v.  Bickn/dl,  2  Gush.  868,  more  distinctly  sus- 
tains the  position  that  in  case  of  the  tender  of  a  deed  by  one 
pariy,  and  a  refusal  by  the  other  to  receive  it,  the  measure  of 
damages  would  be  the  money  stipulated  to  be  paid  for  the  land; 
and  thus  the  parfy  would  have  an  adequate  remedy  at  law  in 
anch  cases.  This  was  said,  however,  in  a  case  where  the  court 
had  already  stated  that  the  bill  in  equity  could  not  be  main- 
tained for  the  reason  that  no  written  contract  had  ever  been 
executed  by  the  defendant. 

The  case  of  Jacobs  v.  Peterborough  etc,  B.  B.  Co. ,  8  Cush.  228, 
was  much  to  the  same  effect,  and  the  suggestion  was  there  made 
under  similar  circumstances  as  in  the  case  last  cited.  The 
court  there  also  had  announced  the  opinion  that  the  case  failed 
to  show  that  the  defendant  had  ever  signed  any  contract  agree- 
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ing  to  puxobase  the  land.  HaTing  done  so,  they  stated  as  i^ 
further  objection  that  the  remedy  at  law  would  be  complete,  a» 
the  agreed  price  might  be  recoTered  in  an  action  at  law.  In 
neither  of  these  two  last  cases  was  this  question  essential  to  the 
decision. 

Upon  more  full  consideration  of  the  question  of  the  measure 
of  damages  in  an  action  at  law,  where  the  defendant  has  refused 
to  receive  the  deed  tendered  him,  the  court  are  of  opinion  that 
the  proper  rule  of  damages  in  such  a  case  is  the  difference 
between  the  price  agreed  to  be  paid  for  the  land  and  the  sal- 
able value  of  the  land  at  the  time  the  contract  was  broken. 

4.  It  is  next  insisted  that  the  plaintiflti  should  not  maintain 
this  bill  for  a  specific  performance  of  the  written  contract,  be- 
cause it  would  be  inequitable.  This  is  a  goodgroundof  defense;^ 
for  courts  of  equity  will  not  decree  a  specific  performance  in- 
cases of  fraud,  or  of  hard  or  unconscionable  bargains,  or  where 
the  decree  would  produce  manifest  injustice:  1  Stoiy  Eq.  Jur.» 
sec.  769.  But ' '  where  a  contract  respecting  real  property  is  in  it» 
nature  and  circumstances  unobjectionable,  it  is  as  much  a  mat- 
ter of  course  for  a  court  t)f  equity  to  decree  a  specific  perform- 
ance of  it  as  it  is  for  a  court  of  law  to  give  damages  for  the 
breach  of  it:''  Id.,  sec.  751.  The  objection  being  open  to  the 
defendant  that  the  specific  performance  would  be  inequitable  as 
respects  him,  it  is  incumbent  on  him  to  establish  that  fact. 
We  therefore  recur  to  his  specifications  relied  upon  to  sustain 
such  defense. 

It  is  said  that  the  parties  were  under  a  mistake  as  to  the 
material  to  be  found  at  Mount  Hoi>e;  that  the  original  agree- 
ment assumed  that  the  hill  was  gravel.  But  it  was  a  case 
of  mutual  mistake;  and  whatever  excuse  this  mistake  might 
have  furnished  for  Uie  defendant,  if  the  plaintiffs  had  attempted 
to  compel  him  to  perform  his  contract  to  take  gravel  from  Mount 
Hoi>e,  it  is  difficult  to  perceive  how  that  can  affect  the  present 
suit,  seeking  the  specific  performance  of  another  and  subsequent 
contract  made  after  the  defendant  well  knew  the  real  character  of 
the  material  to  be  found  on  Mount  Hope.  The  case  disdoeee 
the  fact  that  the  defendant  had  ceased  operations  upon  Mount 
Hope  before  he  made  the  written  proposal  to  them  of  March  18,. 
1849,  stipulating  to  take  Mount  Hope  off  their  hands  if  they 
would  hire  the  Taylor  farm  for  him,  with  the  right  to  take  gravel 
therefrom. 

Nor  do  we  see  any  ground  for  the  suggestion  that  the 
plaintiffs  took  advantage  of  the  defendant's  position  by  reasoik 
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of  his  mveBtment  in  cazs ;  and  of  his  oontraci  with  the  city  of  Boa» 
ton.  The  defendant  deemed  it  for  his  interest  to  make  thia 
new  anangementy  and  the  plaintifby  upon  the  faith  of  his  agree- 
ment, procured  the  Taylor  farm  for  his  operations,  thus  enabliug 
him  to  resume  his  operatioiis,  and  to  fulfill  his  contract  with  tha 
eiigr  of  Boston. 

The  only  real  question  for  consideration  upon  this  part  of  the 
ease  is  that  as  to  the  alleged  misunderstanding  of  the  defendant 
in  reference  to  that  stipulation  in  the  contract,  in  which  the  de« 
fendant  agrees  to  pay  the  plaintiffs  **  the  cost  of  Mount  Hope  in 
three  annual  installments,  deducting  the  portion  included  in  th^ 
location  of  the  branch  railroad  and  the  portion  sold/'  On  th^ 
part  of  the  defendant,  it  is  insisted  that  the ' '  Mount  Hope  "  which 
he  agreed  to  pay  for  was  about  forty  acres,  and  that  from  thia 
was  to  be  deducted  what  had  been  sold  to  N.  Ward  &  Go.» 
whereas  the  plaintifis  required  him  to  take  and  pay  for  about 
sixty  acres.  If  the  facts  had  disclosed  a  case  of  clear  mistake  on 
the  -pBxt  of  the  defendant  as  to  this,  without  any  laches  on  hia 
part,  it  would  be  a  ground,  certainly,  for  refusing  the  aid  of  thia 
court  to  compel  the  execution  of  the  contract.  In  recurring  to  the 
original  agreement  made  between  these  parties  on  the  fourteenth 
of  January,  1848,  it  appears  that  they  describe  it  as  ''  a  certain 
tract  of  land  called  Mount  Hope,  containing  about  forty  acres» 
situated  on  the  southerly  side  of  Neponset  river,  in  Quincy.'* 
The  description,  it  wiU  be  seen,  was  very  general.  The  convey^ 
ances  to  the  plaintiffs  were  made  on  the  eighth  and  tenth  of 
April  following,  giving  particular  boundaries,  and  the  whole 
containing  about  sixiy-nine  acres.  The  defendant  in  his  answer 
states  that  he  had  only  a  general  knowledge  of  the  place,  did  not 
know  its  exact  boundaries,  and  '*  was  in  the  belief  that  it  con- 
tained just  about  forty  acres.''  In  the  answer  of  the  defendant, 
he  admits  **  that  he  believes  it  true  that  the  plaintiffs  did  pur- 
chase a  tract  of  land  which  he  knew  as  Mount  Hope,"  although 
he  afterward  says  he  did  not  know  that  there  were  several  pur- 
chases, and  was  informed  that  it  contained  about  forty  acres* 
His  written  stipulation  was  *'  to  pay  the  cost  of  Mount  Hope/* 
evidently  embracing  in  terms  the  purchase  of  the  plaintiffs. 
But  Mount  Hope,  as  the  defendant  now  describes  it,  would  not 
embrace  either  of  the  purchases  by  the  plaintiffs. 

[Here  the  judge  recapitulated  the  evidence,  which,  in  the 
opinion  of  the  court,  proved  that  the  whole  of  the  land  included 
in  the  two  deeds  to  the  plaintiffs  was  known  by  the  defendant 
before  his  proposal  of  March  19,  1849,  as  **  Mount  Hope,"  ot 
"  Mount  Hope  farm/'] 


404  Old  Colony  R.  R.  Corp.  v.  Evan&  [Maim 

• 

Now,  howerer  the  precise  limitB  of  Mount  Hope  may  have 
been  in  the  view  of  othera,  the  more  material  question  is,  How 
was  it  understood  by  these  parties  in  the  contract  of  March  18» 
1849  ?  See  Gerriah  v.  Tawne,  3  Oray ,  82.  Was  it  not  the  Mount 
Hope  as  purchased  by  the  plaintifTd  for  the  purpose  of  furnish- 
ing gravel  to  be  taken  away  by  the  defendant?  Does  not  the 
language  of  the  contract  j>oint  to  the  entire  purchase  by  the 
plaintiffs,  rather  than  to  any  particular  locality  of  a  high  hillt 
The  proposition  was  to  pay  to  the  plaintiffs  the  cost  of  Mount 
Hope — ^the  entire  c<)st  of  their  expenditure  in  this  respect.  We 
think  it  must  have  been  so  understood.  The  defendant  was 
familiar  with  the  general  locality.  He  had  taken  gravel  from 
both  parcels;  from  that  included  in  the  deed  of  April  10th  as 
well  as  the  other.  He  had  sufficient  opportunity  to  have  known 
the  exact  extent  of  the  plaintiffs'  purchase;  and  agreeing,  as  he 
did,  to  take  this  purchase  off  their  hands  and  assume  it  himself 
if  they  would  purchase  the  Taylor  farm,  he  must  be  bound 
thereby.  It  was,  as  we  think,  the  Mount  Hope  as  purchased 
by  the  plaintiffs  that  the  defendant  was  to  pay  for  at  its  cost, 
deducting  the  sale  to  Ward  &  Co.  The  defendant  has  not, 
therefore,  shown  any  sufiicieut  ground  for  excusing  the  non- 
performance of  his  contract,  by  reason  of  any  fraud  or  mistake. 

6.  Another  objection  taken  to  the  maintenance  of  this  bill 
was  the  want  of  corporate  capacity  to  purchase  and  sell  lands. 
The  very  general  powers  which,  under  the  principles  of  the 
common  law,  would  attach  to  corporations,  are  much  restricted 
by  our  special  charters,  or  acts  of  incorporation  for  special  pur- 
poses. We  are  to  look  at  the  nature  and  object  of  the  incorpo- 
ration, and  determine,  in  the  absence  of  any  particular  limita- 
tion, what  are  the  incidental  powers.  Corporations  clearly 
have  power  to  make  all  contracts  that  are  necessary  and  useful 
to  enable  them  to  carry  on  the  business,  or  accomplish  the 
objects  of  their  incorporation.  The  purchase  of  the  land,  the 
subject  of  the  present  bill,  seems  to  have  been  made  as  a  means 
of  promoting  the  purposes  of  their  incorporation — the  increasing 
of  their  business  in  transportation  upon  their  railroad — and  not 
as  an  object  of  trade  or  speculation  in  lands.  We  do  not  see 
any  legal  objection  to  the  maintenance  of  the  bill  on  this  ground: 
See  Angell  k  Ames  on  Corp.,  sees.  10,  11,  161,  153. 

Plaintiffii  entitled  to  specific  performance. 

VsHDOB  MAT  BAvs  Spsomo  PiBioBMANcx  or  CoNnuor  TO  Cowsn 
Andrew  v.  AiOImui,  43  Am.  Deo.  63,  note  67;  aee  Ftwimp  ▼.  MUekeU^  M 
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Sfmuiio  PufciOKMAiyfiB  IB  wixKDr  8ouiiJ>  Ddorbtiov  ov  OovBVy  and  is  not 
ft  mttar  of  ri^is  Tomtg  t.  Jkmkb^  88  Am.  Dml  477*  md  iioto48S,  dtiag 


Bfjuubo  Vebonxbmamom  will  irov  >■  Dmbbid  nr  Gim  of  Fbaub  ok 
Mmmijuo,  or  of  hard  and  umMonaUa  l»i|pttiii,  or  when  the  decree  would 
pvodnce  injnstioe  or  prove  ineqniteble:  2V^  t.  Sead,  42  Am.  Dec.  447; 
JHi6y  T.  ^aOmce,  89  Id.  409;  PaUenan  t.  Martt,  84  Id.  474,  and  notes. 
Tbe  prindpel  cms  is  cited  to  the  point  that  qpedfio  performnnoe  will  not  be 
deureed  where  there  appesrs  to  hnTo  been  a  material  mistake  of  facts:  Baip^ 
«pi»  T.  fftadboom,  14  AUsn,  109l 

QBJBonov  or  Ezxsnvoi  ov  Adsquatb  Buxdt  at  Law  does  not  apply  to 
a  bill  for  the  speoifio  performance  of  a  contract  for  the  sale  of  land:  Park  t. 
/oAfMon,  4  Allen,  261;  Jones  t.  KewkaO,  115  Mass.  24$,  dtbg  the  principal 
case  to  this  eflBsct;  see,  npon  this  point,  Buck  t.  Bwauift  60  Am.  Dee.  081; 
Andremi  t.  SmOhan,  48  Id.  Sa 

8raomo  Pjuuobmahob  will  vot  bb  Briobobd  whsv  Rsmsdt  n  hot 
HvTUAii  or  one  party  only  is  boond  by  the  agreement:  De  Cordoco  t.  Bmifk, 
bS  Am.  Dec  186;  Sodine  t.  Olading,  59  Id.  749.  Bat  see  JTerr  t.  i>ay,  58 
Id.  528;  i^o^ert  t.  Smmden,  83  Id.  635. 

Mjusvbs  or  DAMAon  fob  Bbxach  of  AoBixiaDiT  to  Pdbobabb  land  ia 
the  diiFerenoe  between  the  contract  price  and  the  Talne  of  the  land  at  the 
time  of  the  breach:  BotUm  A  Maine  B.  B.  t.  BartkU,  10  Gray,  886;  Sanborn 
T.  ChamberUn,  101  Mass.  418;  CfrUwM  t.  Sabm,  51  N.  H.  170;  PiUdnurgk 
de,  Ry  V.  Heck,  50  Ind.  806*  all  citing  the  principal  case  to  this  effbct.  For 
the  measare  of  damages  for  a  breach  of  agreement  to  conTcy,  see  Skaim  ▼• 
irSOias,  49  Am.  Dec  692,  and  note  697;  aee  also  Martin  t.  iicHnsos,  50  Id. 
408. 

WOBDS  **  HOBB  OB  LB8S  **  SXOLUDB  I]>BA  THAT  SkLLBB  IbTBVDBD  TO  BOTB 

HrnHETiF  that  the  actnal  quantity  of  the  land  shonld  correspond  to  the  esti* 
mate:  Jama  t.  PUUer^  41  Am.  Dec  408;  see  also  Atire  t.  iforliii,  57  Id.  515^ 
and  note  519. 

COKTBAOT  SlOHBD  BT  VBVDOB  ALOVB  SuFFIOIBBT  TO  SaTUVT  8cATUTB  09 

Fbaudb  and  to  enaUe  Tendee  accepting  the  contract  to  enforce  it:  WarraU  ▼• 
Jf trnn,  55  Am.  Dec  330,  and  note  844.  The  principal  caee  is  dted  to  the 
point  that  to  satisfy  statnte  of  frands  the  signatnre  of  the  party  to  be  charged 
alone  need  be  aflSxcd  to  the  writing:  Dretd  t.  Jordan,  104  Mass.  412;  Slater 
T.  Smith,  117  Id.  98. 

AOCZFTAHOB  AND  AOTB  BT  OnB  PaBTT  UNDBB  PBOPOtAL  BIaDB  BT  AnOTB£B 

Pabtt  makes  the  proposal  binding  and  irrerocable:  BeUr,  OUyqfBoBUm, 
101  Mass.  510,  citing  the  principal  case  on  this  point.  Notice  of  the  accept* 
anoe  of  a  proposal  completes  the  contract:  WiUard  t.  Tayloe,  8  WalL  565» 
dting  the  principal  case. 

LfdDKNTAL  PowBBS  OF  OoBPOBATiON:  See  State  T.  Commiaifofiers,  57  Am. 
Dec.  409,  and  note  citing  prior  esses  414;  to  take  and  hold  land:  Id.  The 
ease  of  Dav%9  ▼.  Old  Cotony  B,  J?.,  131  Mass.  272,  appioTcs  the  mling  of  the 
court  in  the  principal  case,  that  the  corporation  was  not  estopped  from  re* 
covery  becanse  of  the  objection  that  it  was  dealing  outside  of  its  fraochiae  ia 
boying  and  selling  the  gravel  lands,  but  draws  a  distinction  when  the  corpora* 
tion  is  defendant,  on  the  ground  that  in  the  latter  case,  to  enforce  an  %dtm 
ekte  agreement  against  a  corporation  is  to  compel  an  unauthorised  application 
of  its  funds,  but  in  the  former  case  the  enforcement  of  the  individual's  cui* 
Imet  restores  into  the  corporate  treasury  misapplied  fundc 
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Lucas  v.  New  Bedfoed  &  Taxhsttos  B.  R  Ga 

[6  OmAT,  64.] 

BuBinEir  07  Pboov  whebx  Pxbson,  not  Fabbekoesl,  n  Ikjubbd  bt  Pas- 
BurosB  CABRnB  M  apo&  Buch  penon  to  show  that  ho  oxeroited  dae  cax% 
and  that  the  carrier  was  guilty  of  negligenoe,  which  waa  the  canee  of  the 
fa^jnry* 

^aiBMiroB&  Cabuxb  kud  ETFRoraa  oklt  Obdihabt  Cabb  toward  Ohb 
Who  Ehtebs  Cabs  not  as  Passknobb,  bot  to  aasist  an  aged  and  infint 
lelative  to  a  leati  and  is  not  bound  to  give  each  penon  any  speeial  notioe 
of  the  time  of  the  departure  of  the  train. 

Om  Entbbino  Cabs  of  Passbnoxb  Cabbibb,  not  as  Passbnobb,  bat  to 
aooompany  infirm  relative  to  a  seat  as  a  piwenger,  oannot  recover  for 
iajoriea  received  in  leaving  the  cars,  if  he  attempted  to  leave  the  cars  after 
the  tnin  was  started,  or  finding  the  cars  in  motion  as  he  was  going  oat» 
persisted  in  making  progress  to  get  ont,  and  if  snoh  attempt  was  the  cause 
<d  or  oontiibuted  to  the  accident,  even  though  there  was  n^ligenoe  in 
the  carrier  in  moving  the  train  and  in  a  jerk  occurring  after  the  starting, 
which  concurred  in  producing  the  injury. 

Fact  that  Pbbson  is  in  EzoniNo  and  Alabmino  Situation  at  Tdcb  of 
Injubt  will  not  reduce  the  degree  of  care  requisite  for  him  to  exhibit  to 
avoic^  the  in  jury,  if  he  is  in  such,  situation  wrongfully,  or  because  of  his 
own  negligence 

Plaintiff,  thoctoh  thbbb  mat  havb  been  Nbouobnob  on  hib  Pabt» 
MAT  Rboovxb,  unless  he  might,  by  the  exercise  of  ordinary  care,  haf* 
avoided  the  consequences  of  the  defendants*  negligence. 

CBBOBS  OB  OKISSIONS  not  PBBnTDICUL  ABB  NOT  GbOUND  FOB  NeW  TbIAU 

AoiiON  of  tort  by  plaintiff  and  wife,  and  after  her  death  proae- 
tmted  by  him  alone  upon  taking  out  letters  of  administration. 
It  was  alleged  that  an  aunt  of  Mrs.  Lucas  bought  of  the  defend- 
ants a  ticket  from  New  Bedford  to  Taunton;  that  because  of  her 
age,  infirmity,  and  illness,  she  was  unable  to  enter  the  cars  and 
take  a  seat  without  assistance;  that  the  defendants  and  their 
servants  neglected  to  render  this  assistance,  and  Mrs.  Lucas,  in 
order  to  give  this  aid,  entered  the  cars  with  her  aunt,  and  with- 
out unnecessaiy  delay  attempted  to  leave  the  cars,  whereupon 
the  cars  were  suddenly  and  violentiy,  without  notice  and  negli- 
^entiy,  started,  whereby  Mrs.  Lucas  was  thrown  from  the  plat* 
iorm  of  the  car  under  the  wheels,  and  her  arm  and  leg  severed 
^rom  her  body.  The  answer  put  these  facts  in  issue,  and  averred 
that  the  defendants  had  no  notice  that  the  aunt  of  Mrs.  Lucas 
needed  assistance  in  entering  the  cars,  denied  that  Mrs.  Lucas 
was  lawfully  in  the  cars  or  legally  entitied  to  notice  of  the  start- 
ing  of  the  train,  and  averred  that  if  she  was  so  entitled  she  was 
sufficiently  notified,  and  did  not  attempt  to  leave  the  car  apon 
•uch  notice,  but  neglected  to  do  so  until  the  train  was  in  motion. 
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mod  than  zecklesdy  jnmped  from  the  car.  There  was  eridence 
of  a  jerk  giTen  by  tixe  engixie  to  the  train  after  starting.  But 
the  evidence  was  conflicting  as  to  whether  Mrs.  Lacas  was 
thrown  from  the  ph^tform  by  this  jerk  or  jumped  from  the  plat* 
form.  The  evidence  was  conflicting  upon  other  points.  But  it 
was  admitted  that  she  went  out  of  the  door  of  the  car  and  on  to 
the  ph^tf orm  after  the  cars  had  begun  to  move.  After  the  close 
of  the  evidence  the  presiding  judge  suggested  to  the  parties  cer- 
tain instructions  to  the  juiy.  To  these  instructions  the  plain- 
tiff  excepted.  A  verdict  was  by  consent  taken  for  the  def endants, 
and  the  case  reported  to  the  whole  court  The  instmetions 
upon  which  the  opinion  is  baaed  axe  aoffioiently  stated  in  the 
opinion. 

8.  BarOM,  for  the  plaintifL 

J.  H.  Clifford^  for  the  defendaate. 

'Bj  Court,  MsTOALT,  J.  1.  The  ruling  that  the  burden  of 
proof  vras  on  the  plaintiff  to  show  that  Mrs.  Lucas  exflreiaed 
due  carSy  that  the  defendants  were  guilty  of  negligence,  and 
that  such  negligence  was  the  cause  of  her  injury,  was  undoubt* 
edly correct:  SeeZan^  v.  Crombie,  12 Pick.  177;  HoOnvokT.  DUca 
d Schenectady B'.B.Co.,12'S.Y.236[64tAm.T)eo. 602].  Indeed, 
its  correctness  has  not  been  questioned  by  the  plaintiff's  counsel. 

2.  And  we  think  it  perfectly  dear  that  Mrs.  Lucas,  at  the 
time  of  the  injury,  did  not  sustain  such  a  reLition  to  the  de- 
fendants as  imposed  on  them  any  extraordinary  care;  that 
they  were  not  bound  to  give  her  special  notice  of  the  time  of 
the  departure  of  the  train;  and  that  if  they  exercised  ordinary 
care  it  was  the  most  that  the  law  exacted  of  them.  In  Lygo  v. 
Newbold,  9  Exch.  802,  the  plaintiff,  without  the  defendant's  au- 
thority, but  by  permission  of  the  defendant's  servant,  rode  in 
a  cart  vrith  her  goods,  which  the  defendant  had  contracted  to 
carry  for  her.  The  cart,  being  insecure,  broke  down,  and  the 
pjftitt^nff  was  injured.  The  court  held  that  the  defendant  was 
not  liable  for  that  injury,  the  plaintiff  not  being  rightfully  in 
the  cart 

8.  The  chief  question  made  by  this  plaintiff  is  whether  the 
law  was  rightly  stated  in  the  two  following  rulings  which  the 
judge  proposed  to  make:  1.  'That  if  Mrs.  Lucas  attempted  to 
leave  the  cars  after  the  train  was  started,  or  finding  the  cars  in 
motion  as  she  was  going  out,  persisted  in  making  progress  to 
get  out,  and  such  attempt  iras  the  cause  of  or  contributed  in 
any  degree  to  the  aoeident,  the  plaintiff  could  not  recover; 
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S.  That  though  there  was  negligence  of  the  defendants  in  mor* 
ing  the  tacain,  and  in  the  jerk  oocorring  after  the  first  atarting 
of  the  train,  the  defendants  would  not  be  liable  if  such  jerk  and 
the  want  of  doe  care  on  the  part  of  Mrs.  Lucas  in  attempting 
to  step  from  the  car  combined  to  produce  the  injury. 

It  is  objected  to  the  first  of  these  rulings  Uiat  it  aasomed 
what  should  have  been  left  to  the  jury,  that  Mrs.  Lucas  was  not 
entitled  to  special  notice  of  the  starting  of  the  train.  We  haTo 
already  disposed  of  this  objection,  by  deciding  that  she  was  not 
entitled  to  such  notice.  It  is  further  objected  that  the  eflGBct  of 
this  was  that  Mrs.  Lucas  was  wanting  in  ordinary  care  in  not 
leading  the  cars  before  the  time  of  their  starting.  But  this  was 
not  its  precise  effect.  Its  effect  was  that  she  was  wanting  in 
ordinary  care  in  attempting  to  leaye  the  cars  when  they  were 
in  motion.  And  of  this  it  is  impossible  for  us  to  entertain  a 
doubt. 

It  is  objected  to  the  second  ruling  that  it  held  Mrs.  Looas, 
who  was  placed  in  an  exciting  and  alarming  situation  by  the 
defendants'  wrong  conduct,  bound  to  exercise  the  usual  degree 
of  care  which  the  law  otherwise  requires,  that  is,  ordinary  care. 
And  it  has  been  sometimes  held  that  the  rule  respecting  the  ex- 
ercise of  ordinary  care  by  a  plaintiff  does  not  apply  to  persons 
incapable  of  exercising  it;  as  in  the  instance  of  young  children. 
The  cases  Lynch  v.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29,  and  BobiMon 
y.  Cone,  22  Yt.  213  [64  Am.  Dec.  67],  dted  by  the  counsel  for  the 
plaintiff,  were  of  that  kind,  and  do  not  support  this  action.     In 
the  other  case  cited  by  him,  Chaplin  t.  Howes,  3  Car.  &  P.  654, 
the  injury  was  caused  by  the  collision  of  the  carriages  of  A  and 
B.    Chi^  Justice  Best  held  that  A  might  recover  of  B,  whose 
carriage  was  where  it  ought  not  to  have  been  and  where  A's 
might  rightfully  have  been,   though  A  might  have  avoided 
the  injury  by  stopping  or  turning  aside.    The  ground  on  which 
the  judge  proceeded  was,  that  the  meeting  of  the  parties  was 
sudden,  and  "  on  the  sudden  a  xo&n  may  not  be  sufiidently  self- 
possessed  to  know  in  what  way  to  decide;  and  in  such  a  case 
the  wrong-doer  is  the  pariy  who  is  to  be  answerable  for  the 
mischief,  though  it  might  have  been  prevented  by  the  other  par- 
ty's acting  differently.''    But  that  case  is  not  like  this.    In  that 
ease  A  was  where  he  had  a  right'  to  be  when  the  danger  first 
appeared;  but  in  the  present  case,  Mrs.  Lucas,  when  the  train 
started  and  when  the  jerk  occurred,  was  where  she  had  no  right 
to  be.     And  conduct  which  the  law  requires  of  those  who  wrong- 
fully bring  themselves  into  an  emergency  is  not  to  be  measurecl 
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bj  that  which  the  law  exonaea  in  those  who  aze  wrongfolly 
Inooght  into  an  emergency  by  others. 

The  other  objection  to  the  second  ruling,  that  it  left  to  Mrs. 
liQcas  no  locus  pamiientuBt  is  to  be  answered  in  the  same  man- 
ner as  the  first  objection.  She  was  in  the  wrong  from  the 
beginning.  The  exceptions  state  that  ''she  went  out  of  the 
door  of  the  car  on  to  the  platform  after  the  cars  had  began  to 
move/' 

No  other  objection  was  taken,  in  argument,  to  the  foregoing 
two  mlings  at  the  trial.  And  we  find  that  they  conformed  to 
the  rule  of  law  laid  down  in  numerous  cases:  See  Parker  t. 
Adams,  12  Met.  415,  and  other  cases  cited  in  Angell  on  Carriers, 
sees.  656-666.  More  recent  decisions  have  modified  the  rule,  so 
that  it  is  now  expressed  thus:  Though  there  may  have  been  neg- 
ligence on  the  part  of  the  plaintiff,  yet  unless  he  might,  by  the 
exercise  of  ordinaxy  care,  have  avoided  the  consequences  of  the 
defendants' negligence,  he  is  entitled  to  recover:  Bridge  y.  Orand 
Junction  Bailtoay,  8  Mee.  &  W.  248;  Dairies  v.  Mann,  10  Id. 
649;  Thorogood  v.  Bryan,  8  C.  B.  115;  Clayards  v.  DeOiick,  12 
Ad.  &  El.,  N.  S.,  489;  Hbare  v.  Central  Bailroad,  24  N.  J.  L. 
268.  It  has  therefore  occurred  to  us  to  inquire  whether  the 
rule  ought  not  to  have  been  expressed  by  the  judge  in  its  mod- 
ified form.  And  we  are  of  the  opinion  that  if,  in  strictness,  it 
ought  to  have  been  (of  which  we  express  no  opinion),  yet  that 
the  plaintiff  could  not  have  availed  himself  of  this  objection 
if  he  had  thought  fit  to  make  it;  because  the  evidence  showed 
conclusively  that  Mrs.  Lucas,  by  exercising  ordinaxy  care,  that 
is,  by  remaining  in  the  car,  might  have  avoided  the  consequences 
of  the  defendants'  negligence.  The  verdict,  therefore,  could 
not  have  been  for  the  plaintiff,  if  the  rule  had  been  stated  in 
its  modified  form.  And  when  a  party  to  a  suit  cannot  have 
suffered  by  an  error  or  an  omission  in  the  ruling  of  the  court,^ 
he  cannot  have  a  new  trial  because  of  such  error  or  omission. 

Judgment  on  the  verdict  for  the  defendants. 


XBB0B8  iroT  Fbbjudioial  not  OBOUNn  lOB  BxvsBSAL:  LattereU  v.  Cook^ 
03  Am.  Deo.  428»  and  cftws  cited  in  the  note  434. 

BuBDEN  or  Pboof  wbsk  Passsroxb  n  Ivjukkd:  Note  tp  Ikriak  t.  JM* 
ffe,  62  Am.  Deo.  C7iMS8C.  Burden  of  proof  m  to  oontribatory  n^gence  in 
■ach  caaee:  Id.  686-68a. 

CoNTBiBirroBT  Nbouoxnck. — ^A  railroad  oompany  i»  not  liable  to  a  paa*. 
aenger  for  an  injury  whioh  he  might  have  avoided  by  ordinary  attention  to 
bia  own  aalaty,  tbongh  the  negligenoe  of  their  agente  also  oontribttted  to  the 
soddcnt.    Bale  applied  where  a  paieenger  jnmped  from  a  moving  train  to 
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avoid  being  negligently  oarried  beyond  hie  place  of  deetination:  Pouuyfraiiia 
B.  B,  Co.  T.  AfptU^  62  Am.  Dec.  823;  and  aee  anthoritiee  odUeeted  in  the  note 
to  thia  oaee  npon  the  eobjeot  of  ocntribatory  n^ligenoe;  eee  alao  (7aleaa  elc 
R.  B.  Co,  T.  /by,  63  Id.  328,  and  the  note  833.  CareleaneM  or  n^leet  on 
the  part  of  one  party  will  not  ezcoee  the  want  of  ordinary  oare  on  the  part 
the  othei'  Steamboal  Farmer  t.  MeCraWt  62  Id.  718.  Where  the  negligisnoe 
of  both  partiee  ia  oontemporaneons,  the  plaintiff  cannot  recover  if  by  due  eare 
on  hie  part  he  might  have  avoided  the  injnry:  Murpkif  v.  Deomt^  101  MaM. 
466,  citing  the  principal  caee  to  this  point.  When  one  volvntarily  pate  him- 
•elf  in  a  pUoe  of  expoeore  to  injury,  withont  some  reaaon  of  neceaaity  or 
propriety  to  justify  him  in  so  doing,  and  injory  happens  to  him  in  oonaeqoenee 
of  hia  being  in  that  place,  he  ia  not  allowed  to  recover  for  each  injozy,  al- 
though he  may  be  able  to  ahow  negligence  in  the  conduct  of  the  other  party: 
Mayo  V.  Bodon  A  Maine  B.  J?.,  104  Id.  141,  citing  the  principal  caae. 

Standiho  on  Platpobm  or  Tbaik  in  Monov  u  Cohtbibutokt  Nbou- 
okmob:  Note  to  Imgatte  v.  BilU^  43  Am.  Dec  866;  ^eaip  v.  WUmmgiam  elc. 
iZ.  B.  Co.^  64  Id.  768.  The  principal  caae  is  dted  to  this  effioot  in  Hieke$  v. 
BonUm  etcB.  B.  Co,^  14  Allen,  433.  So,  of  attempting  to  alight  from  a  train  in 
motion:  Note  to  ImgidU  v.  BUle^  43  Am.  Dec  864.  The  principal  caae  ia  cited 
to  thia  effect  in  OaiveU  v.  ManeMeeUr  ete.  B,  B,  Co.^  16  Gray,  607. 

EbBOB    DC  JUDOKKMT  IN    TbTINO  TO    KSOAFB    IBOM    ImIIINBNT   DaVOBB 

will  not  conatitnte  contribntry  negligence,  when:  See  note  to  Freer  v.  Cam' 
enw,  65  Am.  Dec  674  et  acq.;  Qaiena  etc,  B.  B.  Co.  v.  Fa^f  63  Id.  824;  /•- 
galU  V.  BilU,  43  Id.  346. 

BuBDXN  OF  PBOor  07  CoHTBiBnTOKT  NsouoxNOB:  See  note  to  Ihriek  t. 
Beigle^  62  Am.  Dec  686-688.  The  principal  case  is  cited  to  the  point  thai 
the  court  may  say,  as  a  matter  of  law,  that  the  evidence  is  insaffident  in  law 
to  prove  that  the  plaintiff  exercised  ordinary  care:  Meud  v.  Lfftm  etcB^B, 
Co,,  8  Allen,  236;  and  in  the  caae  of  nndispnted  facta  ahoold  so  inatmct  the 
jury:  ^roob  v.  SomerviUe,  106  Maas.  276;  OaveU  v.  Maneheater  He.  B.  B.  Co.^ 
16  Gray,  607;  Oakagan  v.  BoaUm  eU.  B.  B.  Co,,  1  Allen,  190;  Todd  v.  OM 
Cotonf  etc.  B.  B.  Co.,  3  Id.  22;  Snow  v.  HoueaUmie  etc.  B.  B.  Co.,  8  Id.  448. 
Where  a  plaintiff  who  aeeka  to  recover  compensation  for  an  injnry  occaaioned 
by  the  careleaaneaa  of  another  offera  no  evidence  that  he  waa  himaelf  in  the 
exerciae  of  care,  but,  on  the  contrary,  the  whole  evidence  on  which  his  ease 
rests  shows  that  he  was  careless,  the  court  may  rightfully  instruct  that  as  a 
matter  of  law  the  action  cannot  be  maintained:  Oahagan  v.  Boeion  etc.  B.  B. 
Co.,  1  Id.  190;  Todd  v.  Old  Colony  etc  B.  B.  Co.,  3  Id.  22;  Wrighi  v.  Maiden 
etc.  B.  B.  Co.,  4  Id.  289;  Warren  v.  FUehburg  eU.  B.  B.  Co.,  8  Id.  230,  all 
citing  the  principal  caae.  In  Sh^  v.  City  qf  HunUngUm,  16  W.  Va.  316,  it 
is  held  that  contributory  negligence  is  a  matter  of  defense,  and  that  the  bar* 
den  of  proof  thereof  is  upon  the  defendant,  citing  the  principal  case  as  one  oi 
the  authorities  taking  a  contrary  view. 


Halb  v.  Meohanios'  Mutual  Fibb  In&  Go. 

[6  aBAT,  108.] 

AtfXONXB,  WITH  Inburkbs'  CoNBEiTr,  of  interest  of  one  to  whom  policy  is 
payable  beoomea  entitled  to  whatever  thoae  originally  inaured  may  be 
entitled  to  receive  in  caae  of  Icaa;  but  he  doea  not  acquire  the  full  righta 
of  an  aaaignee  of  a  choae  in  action,  but  reoovera  in  the  right  of  the  par* 
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Um  wiwired,  and  not  in  hit  owut  and  ii  affactod  by  aubaeqaent  aota  of  tha 
inaored. 
Fttuor  n  Atoidxd  st  OaTAimro  Subscqumnt  Ihsukahcs  with  Mkbm 
(huL  CoHSSHT  or  PEiBiDunr  of  the  insaranoe  company,  when  the  by- 
lawa  of  the  company  pforide  that  inmranoe  anbaeqnently  obtained 
witfaoat  the  written  conaent  of  the  president  ahall  avoid  the  poli<sy«  and 
ttiat  the  by-lawa  ahall  in  no  oaae  be  altered  except  by  a  Tote  of  two 
thirda  of  the  membera  of  the  company. 

AonDX  of  contract  on  inBnxanoe  policy  made  by  the  defend- 
ant to  Stone  and  Peny  npon  their  buildingSy  '*  in  case  of  losa, 
payable  to  S.  S.  Jaokaon/'  who  was  a  mortga^nee  of  the  insured 
proi>ertyy  and  who  had  since,  with  the  consent  of  the  defend- 
ant, assigned  all  his  interest  jh  the  policy  to  the  plaintiff.  The 
answer  set  np  that  subsequent  insurance  had  been  obtained 
without  the  consent  in  writing  of  the  president  of  the  com- 
pany, as  required  by  the  by-laws,  to  the  provisions  of  which  the 
policy  was  in  terms  made  subject.  The  plaintiff  admitted  at 
the  trial  that,  after  the  assignment  by  Jackson  to  him.  Stone 
and  Perry  had  obtained  other  insurance  on  the  property.  The 
jury  found,  specially,  that  the  defendants'  president  had  orally 
waived  the  provision  of  the  fifteenth  article  of  its  by-laws  re- 
quiring the  president  to  assent  in  writing  to  subsequent  in- 
surance, and  had  orally  assented  to  the  subsequent  insurance. 
The  judge  reserved  for  the  whole  court  whether  the  plaintiff 
was  entitled  to  recover. 

E.  F.  Hodg&s  and  L.  SalionetaU^  for  the  plaintiff!. 

O.  W.  Phil^pSf  for  the  defendants. 

By  Court,  Bioelow,  J.  The  nature  and  extent  of  the  interest 
which  the  plaintiff  acquired  in  the  policy  declared  on  by  virtue 
of  the  clause  making  the  amount  due  "  in  case  of  loss  payable 
to  S.  S.  Jackson,''  and  the  subsequent  transfer  of  that  interest, 
with  the  assent  of  the  defendants,  by  Jackson  to  the  plaintiff,  are 
fully  stated  and  explained  in  the  recent  case  of  Fbgg  v.  Middlesex 
MiUucU  IHre  Ina.  Co.^  10  Cush.  346.  According  to  the  principles 
there  laid  down,  with  the  soundness  of  whidi  we  are  entirely 
satisfied,  the  legal  effect  of  this  clause  is,  that  the  defendants 
agree  that  the  plaintiff  shall  recover  whatever  the  persons  origi- 
nally insured  by  the  policy  may  be  entitled  to  receive  in  case 
of  loss;  but  it  is  only  a  contingent  order  or  assignment  of  what 
may  become  due  under  the  contract,  and  not  an  absolute  trans- 
fer by  virtue  of  which  the  plaintiff  acquired  the  full  rights  of  an 
assignee  of  a  chose  in  action.  The  original  contract  with  Stone 
and  Perry  still  subsisted.    It  -was  their  interest  in  the  premises 
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which  was  injured.  The  plaintiff  stands  and  must  daim  in 
their  right  as  the  party  inanred,  and  not  in  his  own.  It  is  only 
what  thejhave  a  right  to  receive  under  the  contract  that  is  pay* 
able  to  him.  If » therefore,  bj  reason  of  any  act  of  theirs  before 
the  loss  hapi>ened,  the  policy  was  rendered  Toid,  their  right  to 
recover  is  destroyed,  and  there  being  no  loss  under  the  policy 
for  which  the  defendants  are  liable,  Uie  plaintiff  cannot  reoover. 
The  contingency  on  which  his  claim  against  the  defendants  was 
to  arise  has  not  occurred. 

Such  being  the  rights  of  the  parties  under  the  contract,  it  ia 
clear,  upon  Ihe  facts  in  this  case,  that  the  policy  was  annulled 
under  the  fifteenth  article  of  the  by-laws,  by  reason  of  the  sub- 
sequent insurance  procured  by  Stone  and  Perry  on  the  property, 
without  the  assent  of  the  president  of  the  corporation  in  writing; 
unless  the  waiver  of  such  written  assent  by  the  president,  and 
his  verbal  consent  to  such  subsequent  insurance,  as  found  by  the 
jury,  operate  to  set  aside  this  provision  in  the  by-laws  as  to 
this  particular  policy  and  render  the  contract  valid,  notwith- 
standing by  its  express  terms,  as  well  as  by  the  clause  in  the 
by-laws,  it  would  be  otherwise  void.  But  the  difficuliy  in  main- 
taining the  plaintiff's  position  on  this  part  of  the  case  is,  not 
only  that  it  attempts  to  substitute  for  the  written  agreement  of 
the  parties  a  verbal  contract,  but  that  there  is  an  entire  absence 
of  any  authority  on  the  part  of  the  president  to  make  such 
waiver,  or  give  such  verbal  assent.  He  was  an  agent,  with 
powers  strictly  limited  and  defined,  and  could  not  act  so  as  to 
bind  the  defendants  beyond  the  scope  of  his  authority:  Story  on 
Agency,  sees.  127, 133;  Salem  Bank  v.  Olouoester  Bank,  17  Mass. 
29  [9  Am.  Dec.  111].  By  article  16  of  the  by-laws,  his  power 
to  assent  to  subdequent  insurance  was  expressly  confined  to 
giving  such  assent  in  writing.  In  order  to  guard  against  the 
danger  of  over-insurance,  the  corporation  might  well  require  that 
any  assent  on  their  part  to  further  insurance  on  property  in- 
sured by  them  should  be  given  by  the  deliberate  and  well-con- 
sidered act  of  their  president  in  writing,  and  not  be  left  to  the 
vagueness  and  uncertainty  of  parol  proof.  The  whole  extent 
and  limit  of  the  president's  authority  in  this  respect  were  set 
forth  in  the  by-laws  attached  to  the  policy  in  the  present  case^ 
and,  as  the  evidence  shows,  were  fully  known  to  the  assured: 
Worcester  Bank  v.  Hartford  Fire  Ins,  Co.,  11  Cush.  265  [59  Am. 
Dec.  145];  Lee  v.  Howard  Fire  Ins.  Co.,  3  Gray,  584,  589. 

Nor  is  this  the  only  restriction  on  the  power  of  the  president. 
He  had  no  authority  to  waive  any  by-law  of  this  corporation* 
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By  the  revised  statutes,  c.  87,  sec.  21,  and  c.  44,  see.  1,  the 
corporation  alone  had  power  to  establish  by-laws  "  fot  their  own 
gOTomment,  and  for  the  due  and  orderly  conducting  of  their 
afEairs/'  By  article  26  it  is  expressly  provided  that  the  by-laws 
*' shall  in  no  case  be  altered"  unless  previous  notice  of  such 
intesded  alteration  be  given  as  therein  prescribed,  and  ''  it  shall 
be  voted  for  by  two  thirds  of  aU  the  members  present  at  that 
meeting."  If  the  argument  of  the  plaintiff  should  be  carried  out 
to  its  Intimate  result,  it  would  give  to  the  president  the  right, 
in  any  case,  to  suspend  or  change  the  by-laws  by  his  verbal 
act  and  at  his  pleasure.    This  he  clearly  had  no  power  to  do. 

We  are  therefore  of  opinion  that  the  finding  of  the  jury  does 
not  render  the  policy  valid,  but  that  it  veas  annulled  by  the 
subsequent  insurance  obtained  fay  the  assured  vrithout  the  writ- 
ten assent  of  the  president. 

Judgment  for  the  defendants. 


Oeal  Noncx  or  Sobssqumbit  IicsimAvcB  whibb  WBimir  Nones  b 
BxQUiBKD  BT  PouoT:  See  Woree§Ur  Bank  t.  Hartford  Fire  Im,  On.,  09 
Am.  Bee.  146,  and  note  146, 147.  Wlieo  policy  will  be  avoided  by  tddng 
eabaeqnent  meanaoe:  Cfhrk  v.  N,  S.  MmL  Fire  Ine.  Oo.^  53  LL  44,  and  note 
&;  Oonwai^  Tool  Co,  t.  Hudson  Bioer  /m.  Co.,  60  Id.  172. 

AmiOKMBKT  OF  IiTSTnuKOB.— Thit  snbjeot  is  disconed  in  tbe  note  to 
New  York  Life  Ine.  Co.  v.  JFtaek,  66  Am.  Deo.  747-766;  and  the  etahu  of  a 
penon  to  whom  the  policy  ia  made  payable,  bat  not  avigned,  ia  oonaldered  al 
pages  760,  761,  of  that  note;  see  also  Palmer  ▼.  MerrUl^  62  Id.  782. 

Thb  nuNOiPAL  0A8B  18  GRBD  to  the  point  that  oial  notioe  of  an  intentioa 
to  obtain  sabseqaent  insurance  to  the  insnrers  is  not  safficient  when  the  policy 
teqoires  actoal  notioe  and  an  indorsement  on  the  policy:  K^uUkM  t.  Howard 
Ine,  Gdi,  8  Gray,  37.  Offioers  of  a  mntoal  insnrance  company  cannot  waive 
the  by-laws  of  the  company:  Mukey  ▼.  ShaiwmtU  ete.  Ine,  Cb.,  4  Allen,  116{ 
Brewer  t.  Ohdeea  etc.  Ins.  Co.,  14  Gray,  200;  SmUk  t.  HtwerkiU  tic  Ins.  Co.^ 
i  Allen,  301;  soehasrelatoto  thesnbstanoeof  thecontnot:  Priest  ▼•  CMsms* 
<te.  Ins.  Co.,  3  Id.  604;  Bekkr  t.  Oerman  eie.  Ins.  Co.,  68  Ind.  364;  West- 
ehestsr  ete.  Ins.  Co.  v.  JBourUf  33  Mich.  160,  all  citing  the  principal  case.  The 
agent  of  an  insnianoe  company  cannot  waive  notice  of  an  assignment 
ol  the  policy:  TaU  v.  CUksentf  etc  Ins.  Co.,  13  Giay,  82.  Upon  the  fail- 
ure of  the  assnied,  the  plaintiff,  to  testify  poaitivdy  that  he  gave  the 
reqnired  notioe  to  the  company  of  snbseqnent  insorance,  it  will  be  in- 
ferred against  him  that  he  did  not  give  snch  notice:  lUinois  etc  Ins.  Co. 
T.  MaUoy,  60  111.  421,  citing  the  principal  case.  One  to  whom  a  policy 
is  made  payable  is  not  an  assignee  of  the  policy,  and  is  affected  by  the 
eabsequent  acts  of  the  assured:  Bates  v.  Equitable  Ins.  Co.,  10  Wall.  38.  A 
mortgagee  of  real  estate  to  whom  a  policy  of  insoranoe  thereon  is  made  pay* 
able  in  case  of  loss  is  not  the  assignee  of  the  policy,  and  is  affected  by  snb- 
eeqnent  acts  of  the  assured,  and  recovers  in  the  latter's  right  alone:  Loring 
V.  Mamfitfacturen^  Ins.  Co,,  8  Gray,  30;  Edes  v.  HantUton  etc.  Ins.  Co.,  3 
Allen,  364;  FranUin  Sawngs  Institution  v.  Central  etc  Ins.  Co.,  119  Mass. 
241;  Van  Buren  v.  8t.  Joseph  etc  Ins.  Co.,  28  Mich.  405,  all  citing  the  prin- 
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cipal  csM.  In  ApflbUm  Inm  Cbw  t.  BrUUk-Amerka  A$$mrane$  Ob.,  4  Wiau 
Si,  it  WM  held  that,  the  martgigee  ol  chfttteb  haying  the  l^gal  title  thereto 
the  mortgagor  ooiild  not  truwfer  the  property  ao  m  to  defeat  the  policy.  It 
was  aaid  that  the  legal  title  to  a  policy  to  the  mortgagor,  made  payaUe  to 
the  mortgagee,  waa  in  the  latter,  and  that  though  the  rule  was  not  the  same 
in  ManachoaetU,  it  was  not  eesentially  different.  An  action  may  be  main- 
tained on  a  policy  of  life  insoranoe  obtained  by  a  roan  on  his  own  life  without 
proving  an  insnrable  interest  therein  in  the  person  for  whose  benefit  it  ia 
deoUied  on  its  face  to  be  made:  CampMl  t.  Neio  JBngUmd  ele.  /m.  Ok,  9S 
^■—  889.  ^^no  the  orinciDal 
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[6  OmAT,  S79.] 

OnmiOBEAinnr  insD  kot  bb  Rkiokbd  to  GKAvm  of  Dod  qv  laaiva 
PiBflON  before  actkm  can  be  maintained  for  reooTety  of  the  land. 

VntDiCT  AND  JuDOMXNT  ON  Pbtition  iob  Guabpianhhtf  or  Alumbd  Li- 
BAiiB  PiBflOH,  by  which  saoh  person  was  fonnd  to  be  not  insane  at  the 
time  of  the  filing  of  the  petition,  nor  at  the  rendering  of  the  yerdict,  ia 
not  oondnsiTe  evidence  of  the  sanity  of  snch  person  during  the  inter- 
mediate period,  in  an  action  to  recover  land  embraced  in  a  deed  made  bjr 
him  during  snch  period;  though  they  are  admissible  upon  the  questioit 
ei  insanity  as  evidence  of  their  having  been  rendered. 

Wbep  of  entry.  After  trial  the  case  was  lepozted  to  the  full 
court.    The  opinion  states  the  case. 

L  Sumner  and  B.  A,  Chapman^  for  the  demandant. 

J.  Z>.  C6U  and  (7.  N.  Em/erson,  for  the  tenant. 

By  Oourt^  Thoxas,  J.  This  is  a  writ  of  entry,  brought  for 
the  demandant  by  his  probate  guardian,  to  reooTer  a  brm  sii- 
nated  in  Gre^^  ''^^^ngton,  in  this  couniy.  The  tenant  pleads 
the  general  issue,  ^md  claims  title  under  a  deed  of  the  demand- 
ant, dated  July  25, 1853,  but  delivered  some  time  in  November 
of  that  year.  The  demandant  replies,  that  at  the  time  of  the 
making  and  of  the  delivery  of  the  aUoged  deed,  he,  the  grantor^ 
was  an  insane  person. 

The  tenant  says  that  at  the  time  of  the  execution  of  the  deed» 
and  as  the  consideration  therefor,  the  tenant  executed  and  de- 
livered to  the  demandant  a  contract  in  writing,  by  which,  among 
other  things,  he  stipulated  to  pay  the  debts  of  said  Gibson,  con- 
sisting in  part  of  incumbrances  upon  said  real  estate,  to  support 
said  Oibson  and  his  wife,  to  pay  said  Gibson  an  annuity  for  his 
life,  and  to  pay  certain  sums  of  money  to  the  children  of  Gib- 
son.   He  then  offered  to  prove  that  he  had  made  payments  to* 
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irards  said  incumbnuioeB,  and  upon  the  other  debts  of  the  de- 
mandant; that  he  had  tendered  to  Heniy  Gibson,  one  of  the 
ehildxen  of  the  demandants,  the  sum  stipulated  to  be  paid  him, 
aird  at  the  time  fixed  in  the  contract,  though  it  had  not  been  re- 
oeiTed  by  said  Heniy;  that  he  had  paid  to  the  demandants  the 
some  agreed  to  be  paid,  and  had  supported  the  demandant  and 
his  wife,  as  the  contract  provided;  and  that  he  had  paid  inter- 
est upon  the  mortgages  on  the  estate  since  the  action  was  com- 
menced; but  he  did  not  claim  that  such  payment  was  by  the 
authority  or  with  the  consent  or  knowledge  of  the  guardian. 

He  contended  that  upon  proof  of  the  payment  made,  and  of 
the  performance  of  the  contract  on  his  part,  the  demandant 
could  not  maintain  this  action,  without  having  offered,  before 
its  commencement,  to  make  restitution;  to  repay  to  him  the 
amounts  so  paid;  to  compensate  him  for  his  services  rendered 
in  his  behalf;  to  surrender  to  him  the  contract,  and  to  indemnify 
him  against  it;  and  that,  no  offer  of  restitution  having  been 
made,  this  action  could  not  be  maintained. 

The  demandant  then  offered  in  writing  to  make  such  restitu- 
tion and  repayment,  if  anything  was  due  (which  he  denied),  in 
such  a  way  and  manner  as  the  court  should  direct.  But  he  con- 
tended that  no  offer  of  restitution  was  necessary  before  the  com- 
mencement of  the  action,  and  that  the  evidence  offered  by  the 
tenant  was  inadmissible.  The  tenant  had  been  in  the  possession 
of  the  premises  and  in  the  receipt  of  the  rents  and  profits  since  the 
deed.  The  presiding  judge  ruled,  in  substance,  that  such  offer 
of  restitution  vvbs  not  necessary  before  the  commencement  of  the 
action.  This  ruling  was,  we  think,  dearly  right.  The  tenant 
produces  and  relies  ui>on  his  deed.  The  demandant  says  that 
deed  is  voidable  in  law,  that  is,  it  may  be  avoided  unless  it  has 
been  ratified  or  affirmed.    It  has  not  been  ratified  or  affirmed. 

The  bringing  of  this  action  is  an  election  to  avoid  it.  Having 
shown  that  he  was  insane  when  the  deed  was  made,  and  that 
the  deed  was  therefore  voidable,  and  having,  by  his  guardian, 
elected  to  avoid  it,  but  one  question  can  arise,  namely,  Has  the 
plaintiff,  upon  restoration  to  sound  mind,  or  have  his  legal  rep- 
resentatives, ratified  or  affirmed  the  deed — that  is,  given  it  a 
validity,  which  before  and  without  such  ratification  or  affirm- 
ance it  did  not  possess,  which  it  could  acquire  only  by  ratifica- 
tion? 

How  far  the  probate  guardian  of  an  insane  person  could 
ratify  a  deed  made  by  his  ward,  or  what  acts  of  the  guardian 
would  be  evidence  of  such  ratification,  it  is  not  necessary  to  con- 
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■ider;  ihere  being  no  eTidenoe  tending  to  show  a  latificstion, 
either  by  the  guardian  or  the  ward.  The  only  question  pre- 
sented in  this  part  of  the  case  is  whether,  when  a  deed  has  been 
executed  by  an  insane  person,  it  is  necessary  for  him  to  make 
restitution  of  the  consideration  before  he  or  his  guardian  or 
heirs  can  bring  a  suit  to  avoid  it. 

The  position  taken  by  the  tenant  is,  that  the  grantor  or  his 
guardian  or  heirs  cannot  avoid  the  grant,  unless  he  or  they  place 
the  grantee,  in  all  respects,  in  the  condition  in  which  he  was 
before  the  deed.  It  seems  to  us,  upon  careful  consideration, 
that  such  is  not  the  rule  of  law;  that  the  restitution  of  the  con* 
sideration  of  the  deed  or  purchase  money  is  not  a  condition 
precedent  to  the  recovery  of  the  land. 

Upon  strict  principles  of  law,  this  is  clear.  The  estate  is 
shown  to  have  been  in  the  demandant  within  the  tweniy  years. 
The  tenant  says  he  holds  by  a  deed  from  the  demandant.  But 
the  demandant  is  shown  to  have  been  incapable  of  making  a 
valid  deed.  It  wants  the  consenting  mind.  The  tenant  must 
then  show  ratification — ratification  by  some  act  of  the  grantor 
upon  his  restoration  to  sound  mind,  or,  possibly,  by  his  guar- 
dian. But  the  grantor  has  remained  insane  ever  since  the  deed; 
as  incapable  of  confirming  as  of  making  it.  The  guardian  has 
done  nothing  to  ratify  or  confirm  the  grant.  The  estate  is  still 
in  the  demandant;  for  if  it  has  passed,  it  has  passed  by  the 
deed  of  an  insane  man,  never  ratified  or  confirmed.  That,  in 
law,  was  impossible.  The  courts  have  certaiidy  gone  far  enough 
in  saying  such  an  instrument  was  capable  of  being  ratified  or 
affinned  by  acts  in  pais.  They  have  never  said  that,  though 
the  grantor  was  incapable  of  making  a  deed,  it  should  be  valid 
against  him,  however  insane,  unless  he  ascertained  what  was 
the  consideration  paid  to  him,  had  the  means  of  restoration,  and 
offered  to  restore;  and  all  this  as  a  condition  precedent  to  the 
recovery  of  that  which  he  never  had  conveyed. 

No  considerations  of  policy  or  equiiy  require  the  adoption  of 
such  a  rule.  To  say  that  an  insane  man,  before  he  can  avoid  a 
voidable  deed,  must  put  the  grantee  in  statu  quo^  would  be  to  say, 
in  effect,  that  in  a  large  majority  of  cases  his  deed  shall  not  be 
avoided  at  all.  The  more  insane  the  grantor  was  when  the  deed 
was  made,  the  less  likely  will  he  be  to  retain  the  fruits  of  his 
bargain,  so  as  to  be  able  to  make  restitution.  If  he  was  so  far 
demented  as  not  to  know  or  recollect  what  the  bargain  was,  the 
difficulty  will  be  still  greater. 

One  of  the  obvious  grounds  on  which  the  deed  of  an  insane 
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man  or  an  infant  ia  held  ToidaUe  ia  not  merely  the  incapacity  to 
make  a  valid  sale,  but  the  incapadiy  prudently  to  manage  and 
diepoee  of  the  proceeds  of  the  sale.  And  the  same  incapacity 
which  made  the  deed  Toid  may  have  wasted  the  price,  and  ren- 
dered the  restoration  of  the  consideration  impossible.  Fox  ex- 
ample, one  buys  of  an  insane  man  his  farm;  he  gives  a  note, 
good  only  because  it  has  a  good  indorser;  the  insane  grantor 
omits  to  have  the  indorser  notified,  and  loses  its  value.  Must 
he,  before  he  can  recover  the  estate,  put  the  grantee  in  gUthi 
qwof 

Upon  the  first  impression  it  may  seem  equitable  that  such 
restoration  should  be  made  before  the  insane  or  in&nt  grantor 
should  recover  his  estate;  but  it  is  an  impression  which  a  little 
reflection  removes.  The  law  makes  this  vexy  incapacity  of  parties 
their  shield.  In  their  weakness  they  find  protection.  It  will 
not  suffer  those  of  mature  age  and  sound  mind  to  profit  by  that 
weakness.  It  binds  the  strong  while  it  protects  the  weak.  It 
holds  the  adult*  to  the  baigain  which  the  infant  may  avoid; 
the  sane  to  the  obligation  from  which  the  insane  may  be  loosed. 
It  does  not  mean  to  put  them  on  an  equality;  on  the  other  hand, 
it  intends  that  he  who  deals  with  infant  or  insane  persons  shall 
do  it  at  his  peril.  Nor  is  there,  practically,  any  hardship  in 
this;  for  men  of  sound  minds  seldom  unwittingly  enter  into 
contracts  with  infants  or  insane  persons. 

If  the  law  required  restitution  of  the  price  as  a  condition 
precedent  to  the  recovery  of  the  estate,  that  would  be  done  in- 
directly which  the  law  does  not  permit  to  be  done  directly;  and 
the  great  purpose  of  the  law,  in  avoiding  such  contracts,  the 
protection  of  those  who  cannot  protect  themselves,  defeated. 
The  insane  grantor  could  not  avoid  the  deed  of  his  estate,  be- 
cause the  same  folly  which  induced  the  sale  had  wasted  the  pro- 
ceeds, the  result  against  which  it  is  the  policy  of  the  law  to 
guard. 

Whether  the  grantee,  whose  deed  is  avoided  on  this  ground, 
may  recover  back  the  price,  and  under  what  circumstances  and 
to  what  extent,  presents  a  quite  different  question,  into  which  it 
is  not  necessary  to  enter.  The  only  question  before  us  is 
whether  its  restoration  is  a  condition  precedent  to  the  recovexy 
of  the  estate  in  a  writ  of  entxy,  upon  proof  that  the  grantor 
was  insane  when  the  deed  was  made,  and  in  the  absence  of  aU 
evidence  of  ratification  ? 

Doubtless,  if  the  grantor,  having  been  restored  to  sound 
mind,  or  the  infant  upon  coming  of  age,  still  retains  and  uses 
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the  eonaideiaiion  of  the  deed  wiiihoiit  ofTer  to  veBtoie;  or  aeeks 
to  enforce  the  BeouxitieSy  or  a^ail  tiimwelf  of  the  oontraot  which 
eonstitated  such  consideration;  such  conduct  may  fnxniBh  sat- 
iafactoxy,  and  it  may  be  condnsiye,  evidence  of  a  ratification. 
And  this  ia  the  extent,  we  think,  to  which  the  caeea  haTC  gone,, 
npon  which  the  tenant  especially  relies:  AUis  t.  Bittiings,  6  Met. 
416  [89  Am.  Dec.  744],  and  JmM  t.  Skihmand  Iron  IForfa,  1 
Gray,  4S4. 

The  first  of  these  cases  settled  that  a  deed  of  land  by  an 
insane  person  is  voidable  only,  and  not  Toid,  and  may  fherefora 
be  ratified  by  him  when  he  is  of  sound  mind.  The  instruction 
to  the  jury  was,  that  such  a  deed  was  absolutely  Toid;  this  th« 
court  OTexruled,  holding  that  the  deed  might  be  ratified  by  the 
party  when  he  was  of  sane  mind.  ''Upon  the  point  fink 
relied  upon,"  say  the  court,  "  namely,  that  the  demandant  mm 
insane  when  he  executed  the  deed,  the  jury  should  hare  been 
instructed  that  this  fact,  if  established,  rendered  the  deed 
Toidable,  and  that  it  was  competent  for  the  defendant  to  avoid 
it  on  that  ground,  if  not  estopped  by  his  subsequent  acts  dona 
while  in  his  right  mind;  but  that  a  Toidable  deed  was  capable 
of  confirmation,  and  that  if  the  grantor  in  his  lucid  intenrala, 
or  after  a  general  restoration  to  sanily,  then  being  of  sound 
mind,  and  well  knowing  and  understanding  the  nature  of  tha 
contract,  ratified  it,  adopteditasa  valid  contract^  and  participated 
in  the  benefits  of  it  by  receiving  from  the  purchaser  the  pur- 
chase money  due  on  the  contract,  this  would  give  effect  to  the 
deed,  and  render  the  same  va&id  in  the  hands  of  the  grantee,  and 
would  thus  become  effectual  to  pass  the  lands  and  divest  the  title 
of  the  grantor: "  AUia  v.  BiUings,  6  Met.  421  [89  Am.  Dec.  744]. 

This  extract  states  the  law  as  settied  in  this  commonwealth: 
that  the  deed  is  voidable;  that  it  becomes  a  binding  contraot 
upon  the  grantor  only  when,  being  of  sound  mind  and  under- 
standing tiie  nature  of  the  contraot,  he  adopts  and  ratifies  it; 
and  that  the  availing  himself  of  the  contract,  by  receiving  the 
purchase  money  due  upon  it,  after  his  restoration  to  sanity,  and 
with  an  understanding  of  the  contract,  is  a  ratification  and 
adoption. 

The  case  of  Arnold  v.  Siohmond  Inm  Works,  1  Gray,  487» 
goes  no  further.  The  report  of  the  referees  found  that  the 
plaintiff  was  restored  to  his  right  mind,  and  after  his  restora- 
tion, knowing  the  nature  and  effect  of  the  conveyance,  and  that 
the  notes  were  part  of  the  purchase  money  for  the  promisee 
conveyed,  received  several  payments  upon  them.    By  so  doings 
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it  WB8  hdd  he  affiimed  the  deed.  The  dednon  is  pat  dixeotly 
upon  the  aaihority  of  AOu  t.  BUKngt,  tupra,  tm  **m>  like  in 
all  its  iwnmitinl  featoxee^  that  it  aeema  haidly  neoeeaaxy  to  do 
move  than  dte  that  oaae," 

The  tenant  zeliea  upon  some  remarks  of  the  chief  jnstiee  in 
deliTezing  the  opinion  of  the  oonrt»  as  sustaining  his  position. 
Nothing  is  more  unsafe  than  to  rely  upon  such  xemarks,  taken 
from  the  oonneotion  and  oontext  by  which  their  meaning  is 
limited  and  qualified.  In  their  relation  and  application  to  the 
facts  under  discussion,  they  may  be  sound  and  pertinent; 
wrested  from  their  connection  and  application,  and  applied  to 
a  difEarent  state  of  fscts,  they  may  be  neither  just  nor  sound. 

In  the  case  of  Arnold  t.  BkAmond  Iron  Works,  mtpra,  the 
plaintiff  had  been  restored  to  a  sound  mind.  Being  so  restored, 
and  understanding  fully  the  contract  he  had  made,  he  chose  to 
andl  himself  of  its  benefits.  The  chief  justice  remarks:  ''If, 
then,  the  unfortunate  person  of  unsound  mind,  coming  to  the 
fall  possession  of  his  mental  faonltiee,  desires  to  reUere  himself 
from  a  conTeyance  made  during  his  incapadiy,  he  must  restore 
the  price  if  paid,  or  surrender  the  contract  for  it  if  unpaid.  In 
short,  he  must  place  the  grantee,  in  all  respects,  as  far  as  possi- 
ble in  MkUu  quo,**  As  applied  to  the  case  of  a  grantor  having 
in  his  possession  the  notes  which  were  the  consideration  of  the 
deed,  and  restored  to  the  full  possession  of  his  mind,  these  re- 
marks are  just.  The  retention  of  the  notes,  still  more  the 
receiTing  payments  upon  them,  is  evidence  of  ratification,  is  an 
election  to  abide  by  the  contract. 

But  th^  have  no  just  application  to  a  case  where  the  grantor 
has  not  been  restored  to  sanity,  and  where  no  act  has  been  done 
to  affirm  the  deed,  and  the  grantor  has  never  been  in  a  condition 
capable  of  affirming  it.  Nor  do  they*  considered  in  their  rela- 
tion to  the  facts  of  the  case,  affirm  the  doctrine  that,  even  upon 
restoration  to  sanity,  restitution  of  the  price  is  a  condition  prece- 
dent to  the  avoidance  of  the  deed  and  recoveiy  of  the  estate.  If 
the  grantor  still  has  the  notes,  contract,  or  deed  of  land,  and  elects 
to  retain  them,  it  may  be  he  affirms  his  grant.  This  is  the  extent 
to  which  the  doctrine  can  be  carried.  If  the  remarks  are  sus- 
ceptiUe  of  the  broader  construction  contended  for  by  the  tenant, 
they  do  not,  upon  consideration,  command  our  assent. 

One  other  question  remains  upon  the  report.  On  the  fifth  of 
March,  1853,  a  petition  was  filed  in  the  court  of  probate  for  the 
appointment  of  a  guardian  over  the  demandant.  The  judge  of 
probate  declined.    An  appeal  was  entered  in  this  court,  and  the 
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eaufle  continued  to  May  term,  1854,  when  an  issae  upon  the 
sanity  of  the  demandant  was  made  to  the  juiy.  The  jury  found 
by  their  verdict  that  the  demandant  was  not  insane  when  the 
petition  was  filed,  nor  when  the  verdict  was  rendered.  Upon 
this  verdict  judgment  was  rendered  for  the  respondenL  The 
tenant  claimed  that  sugh  verdict  and  judgment  were  conclusive 
evidence  of  the  mental  condition  of  Gibson  at  the  time  of  mak- 
ing the  contract,  or  at  the  time  of  making  the  petition  and  the 
time  of  rendering  the  verdict;  or  were,  at  least,  presumptive 
evidence. 

Of  course  they  were  not  conclusive,  as  a  man  may  be  sane 
in  April,  1853,  and  in  May,  1864,  and  yet  insane  in  July  and 
November,  1853.  To  say  that  the  judgment  is  presumptive  evi- 
dence, even  if  appUed  to  the  time  of  the  contract,  is  to  give  it 
no  special  force;  for  the  presumption  of  saniiy  is  made  by  the 
law  itself. 

The  tenant  further  claimed  that  it  was  not  proof  of  saniiy  at 
the  time  of  making  the  deed;  it  was  of  saniiy  at  a  time  subse- 
quent, and  so  might  be  important  upon  a  question  of  ratification. 

The  presiding  judge  ruled  *'  that  the  said  proceedings  and  rec- 
ord were  not  conclusive  evidence  of  the  sanity  of  the  party  at 
the  time  therein  stated;  that  they  were  admissible  and  compe- 
tent to  show  the  fact  that  the  party  was  not  put  under  guar- 
dianship at  that  time,  and  was  not  found  by  the  courts  in  which 
the  trials  were  had,  upon  the  evidence  then  offered,  to  be  an 
insane  person;  that  as  to  presumption  of  sanity,  that  was  to  be 
presumed  till  the  contrary  was  shown;  that  as  to  the  case  before 
them,  the  jury  must  judge  upon  all  the  evidence,  as  a  part  of 
which  they  might  take  the  fact  that  in  the  proceedings  in  the 
court  of  probate  he  was  found  by  the  jury  to  be  sane." 

These  instructions,  we  think,  were  certainly  sufficienUy  favor- 
able to  the  tenant.  He  has  no  right  to  complain.  Speaking  for 
myself,  it  is  difficult  to  see  how,  in  the  trial  of  this  cause,  any 
effect  could  be  given  to  the  decision  of  the  judge  of  probate,  or 
the  verdict  of  the  jury  in  the  supreme  court  of  probate;  for  this 
jury  could  not  properly  know  upon  what  evidence,  or  absence 
of  evidence,  such  decision  or  verdict  was  based;  and  if  not| 
what  weight  or  degree  of  force  they  could  give  to  the  fact. 

It  is  said  by  the  tenant  that  if  the  jury  had  found  the  grantor 
was  insane,  their  verdict  would  be  conclusive.  But  this  is  not 
so  unless  it  had  been  followed  by  the  appointment  of  a  guar- 
dian. And  then  the  party  becomes  incapable  of  contracting. 
Dot  merely  from  the  state  of  his  mind,  but  because  the  power  %A 
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preeent  control  over  his  properfy  is  taken  from  him;  which  ia 
also  the  case  with  a  spendthrift  under  gnardianship,  who  may 
yet  be  of  wholly  sound  mind.  But  a  person  under  guardian^ 
ship  for  insanity  may  make  a  will,  if  it  can  be  shown  that  he 
was  of  sound  mind  when  the  will  was  made. 
Judgment  on  the  Terdict.    ^ 

Whskhxr  Kicbbsabt  voa  IivrAirr  to  RmoBs  Go]reiDKRA.TiOH  bdobb 
BMonmNO  Contraot:  See  Manmmg  y.  Johnson^  02  Am.  Dec.  7S2;  and  note 
on  thb  rabjeet  734*738.  The  principal  case  ia  dted  to  the  point  that  aa  in* 
iaaat  need  not  retom  consideration  before  raing  to  avoid  his  deed:  Ckamdkr 
▼.  ^tfMnofu,  07  Mass.  514;  Brmon  y.  Hartford  tie,  In$.  Co.,  117  Id.  479, 480% 
Carpenter  y.  CarpenieTf  45  Ind.  146.  And  to  tho  same  effect,  with  respect  to 
aa  insane  person,  it  is  cited:  Ibsa  y.  HUdreth^  10  Allen,  80;  Bumham  v. 
MUcheUf  84  Wis.  188.  The  mle  of  the  principal  case  eoooeming  the  retain* 
ing  of  the  consideration  is  said  to  be  good  law  where  there  is  fraud  practiced 
upon  the  person  non  conqMs,  bat  not  so  where  the  parchase  is  made  In  good 
&ith,  for  a  good  consideration,  and  withoat  knowledge  of  the  insanity:  Ealcn 
y.  EaUm,  87  K.  J.  L.  117, 118;  so  in  /by  y.  BtirdiU,  81  Ind.  441;  FvlumU^ 
y.  IngkU^  87  Id.  418.  It  was  said,  citing  the  principal  case,  that  the  excep- 
tion to  the  rale,  that  a  party  seeking  to  rescind  a  contract  most  restore  the  other 
party  to  state  qw>^  rests  npon  the  deficient  capacity  of  the  party  who  seeks  to 
be  relieved  from  the  contract:  BartieU  v.  Ihrahe^  100  Mass.  178.  That  the 
grantee  in  a  deed  of  an  insane  person  is  not  entitled  to  a  restoration  of  the 
pnrchaae  money  is  held  in  Bogera  v.  Walkert  47  Am.  Dec.  470. 

BiXD  ov  LrsANB  Pbbson  is  VoroABLX,  NOT  Void:  AIUb  v.  BUIS^m^  89  Anu 
Dec.  744,  and  note  749;  WaUy.  HiWt  Hdrg,  36  Id.  578;  BenaeU  v.  O^oneeOor, 
84  Id.  561.  Tboai^  it  is  held  to  be  void  hi  Bogert  v.  Waiker.  47  U^-  470, 
The  principal  case  is  cited  to  the  point  that  a  contract  of  an  insane  person 
who  has  not  been  adjudged  Insane  is  voidable,  and  not  void,  and  if  ratified  may 
become  valid:  Carrier  v.  Sears,  4  Allen,  337;  Howe  v.  Howe,  99  Mass.  98; 
WkUer.  Chraveit,  107  Id.  328;  Blakeley  v.  £2aie2ey,  33 K.  J.  £q.  606;  Niehof 
V.  Tkanuu,  53  Ind.  53;  Mohr  v.  Ttdip,  40  Wis.  82.  The  deed  of  insane 
person,  to  be  a  valid  conveyance,  most  be  ratified  by  the  grantor  when  of 
soond  mind,  or  by  his  guardian,  his  heirs,  or  devisees:  Vaipeif  v.  Bea^  i30 
Mass.  884,  dting  the  principal  case. 

IvQunmoH  or  Lukact,  Evrsor  or  as  KyxDnaqi;  See  Jn  re  0€mgwer^§ 
MtUUe,  08  Am.  Deo.  554»  and  note  561.  citing  prior 


Hatden  v.  Bbadlet. 

[6  Obat,  438.] 

BAB  AonoK  ON  LisaoB*s  GovKNANT  TO  Bbpaib  withont  giving  him 
notioe  of  want  of  repair,  especially  where  the  lease  contains  a  covenant 
that  the  lessor  may  enter  to  view  and  make  improvementa. 

Aanov  of  contract  for  damages  because  of  the  defendant'a 
failiire  to  keep  in  repair  buildings  leased  to  the  plaintiff  by  the 
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defendant.  The  leeeorcoTenanted  in  the  lease  to  keep  the  build- 
ings  in  good  condition  daring  the  tenn;  and  the  lessee  core* 
nanted  that  the  lessor  might  enter  to  view  and  make  improTe- 
ments.  The  defendant  contended  that  he  was  not  liable  nntil 
notice  given  him  of  ^rant  of  repair.  The  court  instmoted  that 
it  was  the  defendant's  duty  to  take  notice  of  want  of  repair. 
Yerdiot  for  the  plaintiff,  and  exceptions  by  the  defendant. 

J7.  VMSf  for  the  defendant. 
W.  G.  Bates,  for  the  plaintiff. 

By  Coorty  Mbtoalf,  J.  The  established  role  of  law  whieh 
the  court  are  now  to  apply  is  rightly  stated  by  Lord  Abinger 
in  ry$e  t.  Wakefield,  6  Mee.  &  W.  452,  458.  It  is  this:  ''Where 
a  party  stipuhites  to  do  a  certain  thing  in  a  certain  specific  eyent, 
which  may  become  known  to  him,  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice  unless  he 
stipulates  for  it;  but  when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  partj,  then  notice 
ought  to  be  given  him."  The  case  at  bar  comes  within  the  first 
branch  of  this  rule.  The  defendant  stipulated  to  maintain  the 
buildings  in  good  condition  during  the  term  for  which  he  de-^ 
mised  them  to  the  plaintiff,  on  the  happening  of  a  specific  event, 
to  wit,  that  they  should  not  be  in  good  condition,  but  should 
need  repairs.  He  might  have  known,  or  made  himself  ac- 
quainted with  the  fact,  that  they  needed  repairs.  And  he  did 
not  stipulate  for  notice:  See  Smith  v.  Ooffe,  2  Ld.  Baym.  1126; 

8mUh  V. ,  11  Mod.  48;  1  Saund.  PI.  &  Ev.,  2d  ed.,  214; 

System  of  Pleading,  126,  127;  Lawes's  Pleadings  in  Assumpsit, 
Am.  ed.,  176  et  seq. 

But  if  the  defendant's  agreement  to  maintain  the  buildings  in 
good  condition  were  not  of  itself  sufficient  to  decide  the  quea- 
tion  raised  in  this  case,  yet  there  is  another  clause  in  the  lease 
which  is  decisive,  namely,  the  reservation  by  the  defendant  of 
a  right  of  entry  upon  the  premises, ''  to  view  and  make  improve- 
ments." He  therefore,  having  provided  for  himself  the  means 
of  ascertaining  the  contingency  upon  which  he  was  to  make 
repairs,  was  not  entitled  to  notice  from  the  plaintiff  that  the 
eontingency  had  happened:  Keys  v.  Powdl,  2  A.  K.  Marsh.  254. 

Exceptions  overruled. 
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Imild,  in  the  event  of  the  destrnction  of  the  atmctnre  without  fftolt  of  tha 
oovenantee:  Beach  v.  Grain,  49  Am.  Dec.  369,  and  note  37i. 


Sept.  186&]     VsBBT  V.  McClellah;         iSS 

Yebbt  v.  MoClellah. 

(6  Gm4T.  BS5.] 

Caonn  to  Ssll  Wboui  Rkal  Ebtati  ov  DiciDnnr,  «id  pnblithodnotiM 
iodiowoMUa  whyliosnte  ■bonld  not  be  granted  to  leQ  whole  reel  eefeete, 
do  not  eonenr  with  and  are  not  baaed  upon  a  petitlofi  to  aell  a  speoiflc 
pottioa  of  the  eetate,  and  the  license  ie  therefore  void;  and  it  will  not 
Mpport  an  action  by  the  admmiateator  to  reoover  the  i^edflo  portion  of 
tibo  ntltjf  under  a  itatate  that  gives  an  administnter  wlio  has 
Hosneed  to  sell  oertain  lands  an  aotiflii  to  reeoyer  thsn  as  baTiut 
feandnlentlj  oonT^ed  hy  the  decedent. 

Wbis  of  entiy.    The  opmion  sttttoB  the  oaae. 

JP.  O.  Bacon  and  O.  F.  Verry,  for  the  deouoidaiit. 

O.  F.  Hoar,  for  the  tenant. 

Bij  Oonrty  Thoxab,  J.  This  in  a  writ  of  enfaey,  faroaght  by  the 
demandant,  ae  administrator  of  the  remaining  estate  of  John 
Titus,  to  reoorer  possession  of  certain  lands  in  Donglas  and 
Satton,  in  this  couniy.  The  estate  of  the  deceased  had  been 
represented  insolyent  The  demandant  seeks  to  recoTer  the 
estate  on  the  ground  that  it  had  been  conTeyed  by  the  deceased 
irith  intent  to  defraud  his  creditors,  and  was  therefore  charge- 
able with  his  debts,  and  liable  to  be  sold  for  their  payment: 
B.  S.»  c.  71,  sec.  11.  The  twelfth  section  of  the  same  chapter 
auihoriaes  an  executor  or  administrator,  who  has  been  licensed 
to  sell  any  lands  so  fraudulently  conveyed  by  the  deceased,  to 
obtain  possession  thereof  by  entry  or  action,  and  to  sell  them 
within  one  year  after  obtaining  possession.  To  maintain  the 
action,  then,  the  administrator  must  show  that  he  has  been  duly 

I*  ^    A.  If 

licensed  to  sell. 

The  land  demanded  in  the  writ  consists  of  three  parcels, 
dtuated  in  Douglas  and  Sutton.  The  inyentory  of  the  estate 
of  the  deceased  contained  three  parcels.  The  estate  which  the 
administrator  petitioned  the  probate  court  for  license  to  sell  was 
represented  to  **  consiBt  of  a  lot  of  land  situated  in  said  Sutton, 
with  an  undivided  half  of  a  dwelling-house  standing  thereon, 
appraised  at  eight  hundred  dollars."  The  petition  represented 
that  "  by  a  sale  of  part  of  said  real  estate  the  residue  would  be 
greatly  injured;"  and  the  prayer  was  for  license  to  sell  ''the 
whole  of  the  said  real  estate  of  said  deceased  "  for  the  payment 
of  debts  and  charges  of  administration.  The  notice  issued  was 
to  show  cause  why  license  should  not  be  granted  to  the  admin* 
istrator  **  to  sell  the  whole  of  the  real  estate  of  said  deceased." 
The  license  granted  was  "  to  sell  the  whole  of  the  real  estate  of 
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said  deoeasecL''  The  prayer  was  for  license  to  sell  a  spedfic 
estate. 

It  is  TEiy  plain  that  the  notice  and  license  do  not  conour  with 
and  are  not  based  upon  the  petition,  and  that  the  license  ia 
therefore  irregular  and  Toid.  It  so,  this  action  cannot  be  main* 
tained. 

Demandant  nonsuit. 

JOBlSDICnOK  TO  ObDKB  SaU  or  BlALTT  DlPINM  UrOV  PsnTW  AV» 

Aooounr:  Bhom  t.  Bwrdki^  87  Am.  Dee.  209,  and  note  900.  If  wiffloient  in 
form,  they  confer  Jnrifldiotion:  Atkbu  t.  JTInfUMi,  82  Id.  584. 

Oansa  to  Ssll  "All  Bbal  Estats"  or  DBOUNnr  will  aatfacriae  a 
■ale,  bat  it  ia  more  regolar  to  desoribe  the  laada  to  be  aolds  Doe  ▼.  JSTcwIer- 
aoa,  48  Aol  Deo.  216.  In  auoh  an  order,  a  deaoription  of  land  aa  ninety-ona 
aores  of  a  oertain  lot  ia  not  defective  if  the  deoedent  owned  that  number  ol 
acrea  and  no  more:  Bloom  t.  Burdiek^  87  Id.  200.  In  Teimeif  t.  Poor,  14  Gray» 
SOD,  the  court  held  that  the  probate  court  might  license  an  eieoutor  to  aell 
real  eatateauffioient  to  pay  a  larger  aum  than  that  repreaented  in  the  petitioo 
aa  the  amount  of  the  debta  and  ohaxgea  of  adminlatration,  dirtiogoiihing  the 
prinoipal 
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(6  GSAT,  06.] 

Bonn  Sit  dt  Bbtok-wobk,  akd  kot  Rxmotabls  wiTHOirr  Takoio  Dowir 
BiiOK-woBK,  and  ateam-engine  annexed  by  being  bolted  to  granite  blook» 
both  afiBxed  by  the  owner  of  the  freehold,  become  part  of  the  realty,  and 
a  mortgage  upon  them  aa  perBooalty,  made  to  the  manufaotnrer  of  theoa 
after  sale  and  annexation,  pasaea  no  title  in  them  aa  against  a  anbaequent 
pnrchaaer  of  the  real  estate,  even  with  notice  of  the  mortgage. 

Ubaoi  or  Tbads  bstwun  Makuvactukebs  asi>  Pubchasxbb  or  Bireoras 
AND  BoiLiBS  to  treat  such  property  as  personalty,  is  not  oompetsnt  t» 
make  anch  property  personalty  when  annexed  to  the  freehold. 

AoxioH  of  tort  for  the  conTersion  of  a  steam-engine  and  boiler^ 
which  were  mannfaotored  by  Putnam  for  the  owner  of  the  free-^ 
hold,  and  were  set  up  for  him  in  a  building  erected  for  the  pnr^ 
pose,  and  which  were  used  for  running  machinery  in  his  adjoin- 
ing shop.  The  boiler  was  set  into  brick-work,  and  could  not  b» 
remoTed  without  taldng  down  the  brick- work;  and  the  engine  was 
set  upon  a  granite  block  and  affixed  thereto  by  a  bolt  or  pin. 
After  the  engine  and  boiler  were  set  up  and  in  operation.  Put* 
nam  gave  a  bill  of  sale  of  them  to  the  purchaser,  and  at  the  same 
time  receiyed  back  from  him  a  mortgage  thereof,  which  was  re« 
corded  as  a  mortgage  of  personal  property.  Aftenrards,  upon 
breach  of  the  condition  of  the  mortgage,  Putnam  gave  the 
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owner  dne  notice  of  his  intention  to  foreclose  the  mortgage. 
The  purchaser  of  the  engine  and  boiler  afterwards  became  insol« 
▼ent,  and  the  premises  npon  which  thej  were  erected  were  sold 
l>7  his  assignees  to  one  Harlow,  who  knew  of  the  mortgage  to 
Patnam  and  of  the  proceediogs  had  thereon.  Harlow  afterwards 
sold  the  engine  and  boiler  to  the  defendant  Copeland,  who 
remoTed  them.  The  plaintiff  afterwards  purchased  the  rights 
of  Putnam,  gave  notice  thereof  to  the  defendant,  and  demanded 
the  property  of  him.  The  pkintiff  offered  to  proTe  a  general 
nsage  or  custom  of  trade  between  manufacturers  and  purchasers 
of  such  property,  by  which  it  was  looked  upon  and  treated  as 
personaliy  in  all  respects.  The  evidence  was  held  inoompetenL 
Upon  these  facts,  the  case  was  submitted  to  this  court  upon  the 
agreement  that  if  the  action  could  be  maintained,  or  if  the  evi- 
dence offared  was  competent,  the  case  should  stand  for  trial; 
otherwise  judgment  should  be  for  the  defendant. 


N.  Wood,  for  the 

J.  W.  FleU^icr  and  O.  DetfenSfjun.,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  This  is  an  action  of  tort,  in  the  nature 
of  trover,  to  recover  the  value  of  a  steam-engine  and  boiler.  To 
maintain  this  action,  the  plaintiff  must  prove  property  in  him- 
self, and  a  conversion  by  the  defendant. 

Upon  the  facts  stated,  the  court  are  of  opinion  that  the  en- 
gine and  boiler,  having  been  erected  on  the  premises  of  Josiah 
Richardson,  of  which  he  was  then  the  owner  in  fee,  subject  to 
several  mortgages,  became  annexed  to  the  freehold:  Window  v. 
MerehanUf  Ins.  Co.,  4  Met.  306.  This  real  estate  comprised  a 
manufactory  occupied  and  carried  on  by  said  Bichardson,  and 
the  engine  was  erected  to  furnish  power  for  such  manufactory. 
The  steam-boiler  was  permanently  set  in  brick-work,  and  could 
)  not  be  removed  without  taking  down  the  brick-work,  and  the 

engine  was  permanently  annexed  to  the  buildings.  This  per- 
manent annexation  of  the  engine  and  boiler  to  the  freehold  de 
facto  rendered  them  part  of  the  realty,  and  his  agreement  with 
the  builders  togive  them  a  mortgage  thereon  as  personal  property, 
as  against  all  those  who  took  title  to  the  estate  in  fee,  was  inoper- 
ative and  void.  No  title  to  these  articles  passed  as  personal 
property  to  the  mortgagees  which  they  could  assert  against  a 
third  party.  The  engine  and  boiler  thas  remained  part  of  the 
realty  till  Josiah  Bichardson  became  insolvent  and  the  estate 
passed  to  his  assignees,  subject  to  the  right  of  the  mortgagees 
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of  the  real  estste;  it  was  rightly  Bold  bj  order  of  the  oommLi* 
aiouer,  on  their  petition,  and  a  good  title  passed  to  Harloir,  the 
purchaser.  He  afterwards  seTered  them,  and  thus  reoonTertiecl 
them  into  personal  property,  as  he  lawfully  might,  and  sold 
them  to  the  defendant,  who  thereby  took  a  good  title. 

The  evidence  of  usage  was  rightly  rejected;  it  could  not  be 
received  to  control  the  operation  of  law  arising  from  the  actual 
annexation  of  the  engine  and  boiler  to  the  freehold.  If  it  be 
said  it  might  have  tended  to  show  the  intent  of  the  parties,  the 
answer  is,  that  the  intent  of  the  parties  was  manifest  enough 
from  the  agreement  of  the  parties  and  the  mortgage.  But  the 
difficulty  was  (by  mistake  of  the  law,  no  doubt),  that  this  inten- 
tion was  one  which  the  law  could  not  carty  into  effect — ^that  of 
hypothecating  a  portion  of  the  really  as  personal  property  with- 
out severance.  The  fact  that  Harlow  had  full  knowledge  of  the 
history  of  the  mortgage  did  not  impair  his  right  to  be  a  pur- 
chaser. 

It  is  to  be  observed,  as  a  fact  important  to  the  present  case, 
that  the  engine  and  boiler  were  purchased  and  set  up  in  the  fac- 
tory by  one  who  himself  owned  the  freehold.  Had  they  been  so 
bought  and  placed  by  a  tenant  on  leased  premises,  the  case  might 
have  presented  a  diffidrent  question. 

Judgment  for  the  defendant. 

Fixiu&HS  DBfnnED:  See  Bishop  v.  Biahopf  62  Am.  Deo.  68^  and  note  68^ 

eoUeoUng  prior  cases  Id  this  series. 

BSTWBUf   MOBTOAGOB  AND  MOBTOAGSB,  VeHBOB  AKB  VsKDJO,  DbBVCHI 

AiTD  EzBCUTiOH  Cbbditor,  the  same  rale  obtains  with  respect  to  fiztuee  ae 
between  heir  and  executor:  Haricneai  v.  Sean,  62  Am.  Deo.  742^  Degn^^- 
reid  v.  SeruffgM,  40  Id.  668;  DegpaXch  Line  v.  Bellamy  Co.,  Zl  Id.  203;  Foor- 
Aiff  y.  t\reeman.  Id.  490;  BtOkr  v.  Page,  89  Id.  757;  Whuiaw  v.  MenkmUff 
Ine.  Co.,  38  Id.  868,  and  cases  cited  in  the  notes  thereto;  thoagfa  ae  between 
landlord  and  tenant  the  role  is  more  favorable  to  the  tenant,  with  respect  to 
fiztores  annexed  daring  the  term  for  porpoeea  of  trade  and  ornament:  Watt 
▼.  Hwde,  64  Id.  64;  StoekweU  v.  Marke.  35 Id.  266;  MdaUqfHUU.  84  Id. 
542,  and  notes. 

Bxranrn  and  BonjiBe  FmirLT  Fixkd  to  Fbxbhold,  and  naed  to  famish 
motive  power  to  machinery,  are  a  part  of  the  realty,  between  persona  bearing 
to  one  another  any  of  the  former  class  of  the  above  relations:  Window  v. 
MerdUmU^Ine.  Co.,  38  Am.  Dec.  368;  HarHns  v.  Sean,  62  Id.  742;  Detrpaick 
Line  v.  Bellamy  Co.,  37  Id.  203;  bat  see  Baadctph  v.  Qwifoae,  51  Id.  265. 
But  a  steam-engine  erected  by  a  tenant  for  life  might  be  removed:  Atals  <^ 
ffintU,  34  Id.  542.  The  principal  case  is  cited  to  the  point  that  a  steam-engino 
and  boiler,  machinery,  etc.,  were  fixtaree  as  between  a  mortgagor  and  moit* 
gagee:  Lifnde  v.  Bowe,  12  Allen,  101;  that  an  engine  and  a  boiler  set  in 
masonry  and  affixed  by  bolts  are  fixtures  for  which  trover  will  not  lie:  Bad- 
iKa  V.  Arnold,  116  Maes.  272.    When  fixed  to  the  freehold  by  screws  aad 
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bolte,  and  tpeciaUy  adapM  to  be  naed  in  eonnectioD  therswitfa,  ocrtaiD  m** 
diinery  wm  held  to  be  fiztorea,  m  between  vendor  and  powhiier  of  the 
wmlty  I  MeLamghlinY.Naih.  UAOn^lZ^  So  z»ili  bid  npon  the  tnM)k  of 
nilioad  company  become  a  part  of  the  ntltjt  in  tbeabeenoeof  anj  agreement 
to  the  contrary:  HwUy,  ^My  8iaU  Iron  Co,^  97  Maaa.  283.  Though aateam- 
«ngine»  boiler,  belting,  and  ahafting  may  be  of  the  character  of  trade  flactuea 
•a  between  landlord  and  tenant,  aa  between  mortgagon  and  mortgageea  of 
the  land  they  become  part  of  the  lealty:  MbBparU  Amu^  7  Bank.  Re^  280, 
237;  8.  C,  1  Low.  666»  668. 

Acn  Of  OwBXR  SuBuquTBre  vo  Amnuxxoir,  aoch  aa  giying  a  chattel 
mortgage  without  aeveranoe,  will  not,  aa  agamat  a  pnrohaaer  of  the  land,  die- 
conneet  it  from  the  realty  and  give  it  the  character  of  personal^:  Madigtm 
T.  JfcCori^,  106  Maaa.  877,  citing  the  principal  caae  to  thia  effect  Ahonae 
ImUt  upon  and  annnzed  to  land  cannot  be  ahown  to  be  peraonalty,  aa  againat 
•  anbeeqnent  grantee  of  the  land,  by  evidence  of  an  oral  agreement  of  the 
owner  of  the  land  after  the  bnilding  had  been  b^gon.  "The  intention  of  the 
particBy  if  it  eiisted^  to  change  thia  to  peraonal  property  was  one  which  the 
Uw  conld  not  carry  into  efEbct:'*  Cfibbi  t.  Alqr,  16  Gray,  680,  citing  the  prin« 
«ipnlcaee. 

Ubaoi  OAsiroT  Bi  BaoEtYMD  TO  CoNTBOL  Ofbultxoh  OV  L4WI  Did^ 
inaon  t.  (Toy,  7  Allen,  84,  citing  the  principal  caae  to  thia  ^SSm/L  Upon  thia 
point*  aee  Ahoood  t.  BeUamee  Trmu,  Cb.,  84  Am.  Dec  608|  Bdnm  v«  Dmrd, 
fi6  Id.  821,  and  note  829,  citing  prior 
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lUiuoiB  TO  Goomov  Avt  Past  ov  Lnni  ov  T&uraFinffATiov,  which  ia 
composed  of  the  line  of  several  carriera,  who*  by  their  common  agent, 
aicree  to  transport  the  gooda  over  the  whole  line  at  a  specified  freigjitage, 
which  Is  to  be  divided  among  the  aeveeal  carrien  in  stipulated  proper- 
tiona,  may  be  act  off  in  an  action  by  one  carrrier  for  the  whole  Mght* 


Owmoir  Cakbito'b  BvpoHBiBZLiTr,  am  Suoh,  OoMMxmm  ^Socur  ^Qooxmi 
ABB  Dbejtbbbd  TO  and  accepted  by  him  for  the  pnipooe  of  transporta- 
tion, thon£^  not  immediately  laden  npon  the  vessel,  car,  or  caniags^  in 
tiie  abaence  of  stipnlations  reatrioting  his  liabili^  in  thia  rsspeck 

AoiioH  of  oonttaoi  for  fraghtage  on  goods.    The  opinion 
the 


F.  JSr.  Denoey^  for  the  defendants. 

N.  Wood,  for  the  plaintiflw. 

By  Court,  Mbbbwh,  J.  The  plaintiiV  xoed  extends  only 
from  Sterling  junction  to  Fitohbuxg;  but  their  rond,  together 
with  the  rsilroads  of  oertsin  other  corporations  and  the  steam- 
boats of  the  Ck>mmeroial  Steamboat  Company,  constitntes  one 
continuous  line  of  transportation  between  the  latter  place  and 
the  city  of  New  Tork.    By  the  mutual  agreement  of  all  these 
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eompanieB,  the  freight  earned  on  the  whole  route  is  to  be 
divided  between  them  in  certain  stipulated  proportions.  In 
April,  1854,  Odell,  who  was  the  agent  of  the  steamboat  com- 
pany, contracted  with  the  defendants  to  transport  for  them 
sixty-eight  bales  of  rags  from  New  York  to  Fitchbnrg,  at  the 
rate  of  five  dollars  and  Mtj  cents  per  ton;  and  in  pursuance  of 
this  agreement  the  rags  were  delivered  to  the  steamboat  com- 
pany on  their  pier  in  the  city  of  New  York,  and  were  subse* 
quently  carried  over  the  line  and  delivered  to  the  defendants  at 
Fitchburg. 

If  this  service  had  been  performed,  and  no  special  agnement 
had  been  made  in  relation  to  the  terms  upon  which  it  should 
be  done,  each  of  the  several  parties  who  contributed  towards  ii 
would  have  been  entitled  to  a  reasonable  compensation,  in  pro- 
portion to  the  service  which  they  respectively  rendered,  and 
would  have  been  liable  only  for  such  failures  and  ddinquencies 
as  occurred  on  their  own  portions  of  the  line.  But  the  plain- 
tifEs  now  claim  to  recover  for  the  freight  of  the  rags  over  the 
entire  route,  at  the  rate  stipulated  for  in  the  contract  made  by 
Odell.  They  thus  recognize  that  contract  as  one  made  on  their 
account,  and  assert  their  right  to  insist  upon  and  avail  them* 
selves  of  its  provisions.  This  daim  is  assented  to  by  the  de- 
fendants, who  have  made  no  objection,  as  they  undoubtedly 
might  have  done,  to  the  maintenance  of  this  action,  that  other 
parties  equally  interested  with  the  plaintiffs  are  not  joined  with 
them  in  its  prosecution.  Under  these  cireumptances,  Odell 
must  be  considered  as  having  acted,  in  making  the  contract,  as 
the  agent  of  all  the  parties  by  and  for  whom  the  freight  was 
earned.  And  as  they  thus  became  jointly  entitled  to  recover 
compensation  for  the  service  performed,  they  in  like  manner 
were  made  responsible  for  the  damages  consequent  upon  the 
failure,  in  whatever  part  of  the  line  it  occurred,  to  transport  the 
goods  in  safety. 

It  is  in  this  essential  particular,  of  a  special  contract  entered 
into  by  the  parties,  that  this  case  is  clearly  distinguishable  from 
that  of  NuUing  v.  ConnecliotU  River  BaUroad  Co.,  1  Gray,  602» 
where  the  obligation  imposed  upon  the  defendants  in  reference 
to  goods  to  be  carried  to  New  York,  concerning  which  they  made 
no  express  stipulations,  was  held  to  be  only  the  safe  transport 
tation  of  them  over  their  own  road,  and  delivery  of  them  to  the 
proi>6r  carriers  to  be  forwarded  towards  their  ultimate  destina- 
tion. But  the  obligation  which,  ki  the  absence  of  any  ezprees 
stipulation,  would  be  implied  by  law,  may  always  be  varied  and 
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enlaigedy  as  was  done  in  the  present  case,  by  an  ezpxees  agree- 
ment; and  then  the  rights  and  duties  of  the  parties  to  it  are  to 
be  enjoyed  and  enforced  in  conformity  with  what  is  required  by 
its  proTisions. 

But  the  plaintiffs  contend  that  if  they  are  thus,  under  the  con- 
tract made  by  Odellastheagentof  all  the  parties  engaged  in  the 
business  of  transporting  merchandise  upon  and  over  the  one  com- 
mon continuous  line,  responsible  for  the  safe  carriage  and  deliyery 
of  the  goods  received  for  that  purpose  from  the  defendants,  the 
defense  relied  on  cannot  be  maintained,  because  no  injury  was 
done  to  the  bales  of  rags  after  their  liability  as  common  carriers 
first  attached.  And  in  conformity  to  their  wishes,  the  jury  were 
advised  by  the  judge  who  presided  at  the  trial  that  it  did  not 
commence  while  the  bales  were  lying  on  the  pier  or  in  the  ware- 
bouse  of  the  steamboat  company,  nor  imtil  they  were  actually 
shipped  on  board  the  vessel.  This  instruction,  we  think,  cannot  be 
sustained.  The  general  and  well-settled  rule,  in  relation  to  the 
responsibility  of  a  common  carrier,  is,  that  it  commences  when- 
ever and  as  soon  as  goods  have  been  delivered  to  and  accepted 
by  him  solely  for  the  purpose  of  their  transportation.  And  this 
is  to  be  so,  although  they  are  not  immediately  put  in  iiinere,  but 
are  first,  for  his  own  convenience,  and  as  only  preparatory  to  the 
▼oyage  or  journey,  temporarily  deposited  on  his  wharf  or  in  his 
store.  In  such  case,  the  deposit  is  a  mere  accessory  to  the  car- 
riage, and  does  not  postpone  the  commencement  of  his  liability  as 
a  common  carrier  to  the  time  when  they  shall  be  actually  put  in 
motion  towards  the  place  of  their  destination;  Story  on  Bail- 
ments, sees.  634,  636.  And  such  should  have  been  the  in- 
structions given  to  the  jury;  under  which  they  would  have 
determined,  if  there  could  have  been  any  doubt  upon  the 
evidence  submitted  to  them,  both  in  what  relation  the  bales  of 
rags,  when  delivered  to  the  steamboat  company,  as  shown  by 
the  receipt  of  their  agent  Tourtellot,  were  accepted  by  them,  and 
the  precise  period  of  time  when  their  liability  as  common  carriers 
commenced. 

In  the  case  of  Nanmy  Plains  Co,  v.  Boston  db  Maine  Bail- 
roadf  1  Gray,  263  [61  Am.  Dec.  148],  it  was  upon  much  consid- 
eration, and  for  reasons  very  fully  set  forth  by  the  court,  held 
that  the  liability  of  railroad  corporations  as  common  carriers 
terminates  when  the  goods  transported  are  unladen  from  the 
cars,  and  placed  on  the  platform  in  their  depot  in  a  suitable  and 
convenient  position  to  be  received  and  taken  away  by  the  owner  or 
consignee.    And  it  was  strenuously  urged  upon  us,  in  the  argu« 


480  FncHBUBO  bic  R.  R  Ca  t;.  Hanna.         [Mass. 

ment  for  the  plaintifb,  that  a  similar  role  ahould  pireTul  in  ref- 
erence to  the  commencement  of  their  liafailiiy;  and  that  they  are 
to  be  considered  only  as  warehonsemen  while  the  goods  remain 
on  the  wharf,  or  in  a  depot  or  warehooaey  and  until  they  are  in 
fact  laden  in  the  Tcssel,  car,  or  carriage  in  which  they  are  to  be 
conTeyed.  But  the  reasons  which  induce,  and  indeed  render 
necessaiy,  the  adoption  of  that  rule  in  the  former  case  are 
inapplicable  to  the  latter.  When  goods  are  brought  and  deliy- 
ered  to  a  party  for  transportation,  he  can  determine  for  himself 
in  what  relation  he  will  receiTe  them.  If  he  is  a  common  carrier^ 
he  is  certainly  required  by  law  to  take  and  transport  goods  ten- 
dered to  him  for  that  purpose.  But  he  is  to  haTe  a  reasonable 
opportunity  to  make  the  necessary  preliminary  preparation  for 
that  service;  and  he  can,  therefore,  if  he  chooses  so  to  protect 
himself,  wheneyer  it  is  necessary  and  proper  that  he  should  have 
some  intermediate  time  for  preparation  before  proceeding  on  the 
voyage  or  journey,  receive  the  goods,  and  keep  them  during^ 
such  intervening  period  as  a  warehouseman,  and  not  as  a  com- 
mon carrier.  It  is  obvious  from  these  considerations  that  the 
well-established  rule  respecting  the  commencement  of  his  lia- 
bility in  the  latter  relation  is  as  well  adapted  to  the  recent  as  to 
preceding  modes  of  conveyance;  and  is  as  safe  for  the  earner  as 
it  is  certain  and  convenient  to  ovmers  and  consignees.  And 
therefore,  no  exigency  having  arisen  to  require  it,  there  is  na 
reason  why  any  modification  of  the  rule  should  be  adopted. 
Exceptions  sustained. 

Weibb  Ck>MMON  Gabjuebs  Fobm  Ck>iiTniTT0U8  Lm,  oontrsotingto  csny 
whole  diBtenoe  for  through  freightage  payable  at  the  termlniie,  and  an  showB 
by  other  evidence  to  have  intended  to  contract  ooUeotively,  one  of  the  oompaniea 
is  liable  for  injoriee  occurring  eleewhere  than  on  ita  own  road:  Brat^ord  v. 
South  Carolina  B.  B.  Co.,  62  Am.  Dec  411;  Hart  v.  Bens&elaer  ^ S.  £.  B.  Oa., 
69  Id.  447t  and  note  450,  collecting  prior  cases.  Merely  receiving  gooda 
marked  to  a  place  beyond  its  terminus  will  not  render  the  carrier  so  liable: 
See  Elmore  v.  Naugaluck  B.  B,  Co,,  63  Id.  143.  The  principal  case  is  dted 
to  the  point  that  railroad  companies  may  contract  to  cany  freight  and  pas- 
sengers beyond  the  limits  of  their  own  roads,  and  thus  become  liable  for  acta 
and  neglects  of  other  carriers  in  no  sense  under  their  control:  Wheder  v.  San 
Franciwo  etc,  B,  B.  Co,,  31  Oal.  63,  fi4.  So  a  railroad  oOTporatloii  may  assume 
responsibility  for  the  safe  transportation  of  baggage  beyond  the  limits  of  ita 
own  road:  Najac  v.  Boston  ds  LoweU  B,  B,  Co.,  7  Allen,  333.  But  in  JkurUmg 
V.  Boston  <£;  Worcester  B,  B,  Corp,,  11  Id.  297,  it  was  held  that  where  each 
of  the  several  connecting  lines  pays  to  its  predecessor  on  the  route  the  amount 
due  for  carriage  up  to  that  time,  and  delivers  the  goods  to  the  next  succeed* 
ing  carrier,  the  last  one  collecting  the  whole  freightage  from  the  consigneo 
and  paying  the  whole  of  the  preceding  charges,  no  such  agency  exists  as  makes 
the  last  company  liable  for  an  injury  done  the  goods  before  U  received  themi 
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and  the  prinoipftl  caie  ii  dittingniihed  on  tlio  groond  thftl  thMifai  mi  agcanj 
•Kkted  tooh  as  to  render  the  lartoompanj  to  liable.  SoinOHeT.^cwForft 
^tcILR.  Co.,  M  Maaa.  227,  it  waa  held  Uiat  110  partnavdup  or  Joiiit  liability 
for  loaa  of  goods  waa  created  by  aeveral  carriera  f omdiig  a  oontlniMNia  line, 
agreeing  to  transport  over  the  whole  route  at  a  certain  rate  of  freight  col- 
lected by  the  last  carrier,  and  divided  in  an  agreed  proportion  between  the 
aeveral  carriers;  and  the  principal  caae  waa  distingniahed,  since  In  that  caae 
the  company,  charged  with  damage  oooorring  on  another  line,  were  aoing  npoa 
the  contract  for  the  entire  transportation,  and  claimed  an  interest  in  the  entire 
freight.  Similarly  it  is  cited  to  the  point  that  in  the  ahaence  of  any  special 
agreement  the  carriers  fomdng  a  continnoos  line  would  be  responsible  only 
within  the  limits  of  their  own  road:  Stnrng  t,  Qnmd  Trmik  R,  S,  Cfo.^  16 
Mich.  218. 

Comiov  CaBHTKKli  Powsr  <o  hoax  LiABiUTr  sr  Ooanuof:  SeeDorr 
▼.  New  Jenen  Steam  Sam.  Oa^  02  Am.  Deo.  126^  and  note  129;  Gfokmm  t. 

l^aeit,  Id.  286,  and  note  2M;  JTiMM/ T.  i2M<CMtf  ete.  12.  i?.  Co.,  Id.  607.  The 
rights  of  the  canier  mnat  be  determined  by  his  contract  with  the  enstomer, 
and  if  he  n^leots  to  gnaid  against  an  nnfonseen  contingsiu^,  hemnslsaibri 
aa  where  he  nndertakea  to  proeoie  the  mewal  of  noteaor  to  retnm  them,  he 
cannot  ezcnae  hia  non-peitemance  by  the  fact  that  after  deliyeriqg  them  to 
an  indorserfor  examination  the  indonserwaa  anmmoned  in  trustee  pnMSsa^ 
and  refoaed  to  give  them  np  or  mew  them:  Wartham  Bamky.  Ani,  6  ADen, 
117,  citing  the  principal  oaae.  Deliveiy  to  earner  neoeasaiy  tomake  him  lia- 
ble for  the  gooda:  Menrkmr.  Btaifard  etc  S,  It.  Co.,  62  Am.  Dec  844,  and 
note  849;  note  to  Geaemer  t.  WUhen^  60  Id.  90. 

WBsnn  CiKifcTBK  Baonm  GkwDs  nrao  bib  Wabsboubi  for  the  aocom- 
modation  of  himaelf  and  hia  costomers,  so  that  the  deposit  thers  is  a  msre 
acceaaory  to  the  carriage  and  for  the  pnrpoee  of  facilitating  it,  his  liability  as 
carrier  will  commence  with  the  receipt  of  the  gooda.  The  prindpal  caae  la 
to  thia  eOeet  in  Jadeom  t.  Weeiem  R.  R.  Corp.,  4  Allsa,  622.  It  iaalao 
to  the  point  that  a  carrier  may  contract  to  receive  gooda  In  theoharacter 
of  a  warebooaeman,  and  thna  avoid  the  liabili^  of  a  carrier  vntil  he  la  ready 
to  load  the  gooda  npon  hia  vwsel  or  Tehidet  Jeme  t.  Jifem  Mn^emd  €te» 
BttamtWp  (fa.,  71  Me.  80. 
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[6  QaAZ.6U.] 

Aomov  ov  ToBT  will  not  Ln  vo&  Damages  VLwsuvnsQ  from  the 
aUy  proper  and  sklllfal  exercise  of  the  right  of  eminent  domain. 

Aonoir  ov  Toaar  will  Ln  aoainbt  Citt  io&  DAKAon  RntrLxnro  noM 
iMPBonat  Ain>  Unsxilliul  Makvse  in  which  a  public  work  ia  exeented 
in  the  exerdae  of  the  right  of  eminent  domain. 

Ornr  u  LiABLn  m  Tobt  ios  Damaoxs  resulting  from  building  in  plaoe  «f 
an  old  bridge  a  new  one,  with  water-waya  ao  narrowed  and  rednoed  thai 
in  timea  of  freahet  the  water  of  the  stream  is  set  back  npon  the  plain* 
tiffii'  mills,  when  a  suitable  bridge  might  have  been  built  without  nar* 
rowing  the  water-ways. 

On  IB  NOT  Kbtoppxd  vbom  BiooTOiNO  IN  Tout  aoainbt  Citt  for  dam- 
agee  accruing  from  the  UDskillful  construction  of  a  public  work,  becauab 
he  was  a  member  of  the  committee  of  the  city  council  who  made  the  re- 
port in  favor  <f  the  coDstmction  and  the  contract  fnr  tb^  work. 
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AxmoH  of  tort  for  the  obstraction  of  the  water-wheel  of  the 
plaixttiffii*  mill,  caused  by  the  water  of  the  stream  being  thrown 
back  upon  it  because  of  the  manner  in  which  the  defendant  had 
built  a  bridge  across  the  stream.    The  case  was  submitted  to 
the  court  of  common  pleas,  and  to  this  court  upon  appeal, 
upon  a  case  stated.    In  1829  a  highway  had  been  hud  out  by 
the  coimty  commissioners  across  the  riyer,  and  damages  had 
been  awarded  to  the  former  owner  of  the  plaintiffs'  premises. 
The  highway  was  constructed,  and  a  wooden  bridge  built  across 
the  riTer,  but  no  material  injury  was  caused  to  the  plaintiffs' 
mill,  which  is  situated  a  little  way  higher  up  on  the  bank  of  the 
riyer,  though  in  yery  high  water  the  water-wheel  was  slightly 
obstructed.    In  1849  this  bridge,  haying  become  decayed,  was 
unsafe,  and  was  remoyed  by  direction  of  the  city  council  of 
Worcester,  and  a  new  bridge  of  stone  was  built.    The  abutments 
of  this  bridge  were  carried  farther  toward  the  center  of  the  riyer 
than  were  those  of  the  old  bridge,  and  thus  the  space  for  the 
passage  of  the  water  of  the  stream  was  lessened  by  some  feet. 
The  bridge  could  haye  been  built  without  so  diminishing  the 
width  of  the  space  through  which  the  stream  flowed;  yet  the 
plaintiffs  did  not  contend  that  the  act  was  wanton  on  the  part 
of  the  authorities  of  Worcester,  nor  that  the  bridge  was  not 
built  in  the  honest  exercise  of  their  discretion.    The  effect, 
howeyer,  of  this  contraction  of  the  water-way  was,  in  times  of 
floods  or  freshets,  to  obstruct  the  usual  flow  of  water  and  pas- 
sage of  ice,  and  to  set  back  the  water  and  ice  upon  the  plaintiffs' 
mill,  and  thus  to  preyent  the  use  of  the  mill  during  such  times, 
and  to  cause  other  damage.    The  stone  bridge  was  built  accord- 
ing to  a  plan  adopted  by  the  city  council,  and  in  the  manner 
directed  by  them,  under  the  superyision  of  a  committee  appointed 
by  them.    J.  G.  Perry,  one  of  the  plaintiffs,  was  a  member  of 
the  city  council  and  of  this  committee,  and  with  the  other 
members  of  the  committee  signed  a  report  to  the  city  goyem- 
ment,  and  signed  an  agreement  with  the  contractor  for  the 
building  of  the  bridge.    If  the  plaintiffs'  action  can  be  main- 
tained, they  are  to  haye  judgment  for  seyenty-fiye  dollars  with 
oosts;  if  not,  they  are  to  become  nonsuit. 

O,  JUen  and  P.  O.  Bacon^  for  the  plaintifEk 

(7.  DevenSfjun.^  for  the  defendants. 

By  Court,  Seaw,  0.  J.  The  question  raised  and  discussed  in 
this  case  was  whether  the  damages  sustained  by  the  plaintifla, 
in  the  occasional  flooding  of  their  mills,  by  the  bridge  erected 
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ofw  tlie  Blaeksfama  tifer,  ahonld  be  olaimed  as  damngiHi,  and 
Awarded  as  sach  bj  the  city  or  bj  oonnty  eommiwioneia,  or 
whettier  an  action  at  law  will  lie  to  reooTer  them. 

We  think  the  distinotion  is  well  eetabliahed  bj  anUunitiea, 
and  founded  upon  just  principles,  that  where  damage  is  neeea 
earily  done  to  the  property  of  an  indiridnal  by  taking  his  land 
for  a  highway,  town  way,  or  bridge,  or  by  changing  the  grada 
of  a  way,  extinguishing  an  easement,  injuring  an  adjacent  build* 
ing,  draining  a  well,  or  otherwise,  where  such  work  is  author- 
ised by  public  authority  for  public  use,  and  all  damage  neces- 
sarily incident  to  such  work,  such  works  are  legally  regarded  as 
wazranted  by  the  public,  in  the  eieroise  of  the  right  of  eminent 
domain,  they  ar^  l^gal  and  right;  they  axe  not  unlawful;  and 
therefore  no  action  will  lie,  as  for  a  tort,  but  damage  must  be 
sought  by  the  owner  of  the  property  in  the  manner  pointed  out 
by  law:  Dodge  r,  OomUy  Oommimoners,  8  Met.  880;  Athby  t. 
EoHiem  BaOroad  Co.,  5  Id.  868;  Baboock  t.  Wetiem  BaOroad 
Corporation,  9  Id.  668  [48  Am.  Dec.  411];  Parber  r.  Bo&km  S 
Maine  BaOroad,  8  Cush.  107  [60  Am.  Dec.  700]. 

But  this  presupposes  that  the  public  work  thus  authorised 
will  be  executed  in  a  reasonably  proper  and  skillful  manner,  with 
a  just  regard  to  the  rights  of  private  owners  of  estate.  If  done 
otiierwise,  the  damage  is  not  necessarily  incident  to  the  accom- 
plishment of  the  public  object,  but  to  the  improper  and  unskill- 
ful manner  of  doing  it.  Such  damage  to  private  property  is 
not  warranted  by  the  authority  under  color  of  which  it  is  done, 
luid  is  not  justifiable  by  it.  It  is  unlawful,  and  a  wrong  for 
the  redress  of  which  an  action  of  tort  will  lie;  whether  against 
the  immediate  agent  or  his  employers  is  not  now  a  question. 
In  recurring  to  the  facts  agreed  in  the  present  case,  it  seems 
to  us  very  clear  that  the  case  falls  within  the  latter  branch  of 
the  above  distinction;  the  damage  suffered  by  the  plaintiffs  was 
not  necessarily  occasioned  by  the  building  of  a  suitable  bridge, 
but  by  building  a  bridge  with  water-ways  so  narrowed  and  re- 
duced that  in  times  of  freshet  it  would  not  discharge  the  water 
of  the  stream  freely,  and  so  set  it  back  occasionally  upon  the 
plaintiffs'  mills.  We  think  the  fact  that  Josiah  G.  Perry,  one 
of  the  plaintiffs,  was  a  member  of  the  city  council  and  of  the 
committee  who  made  the  report  and  the  contract  for  building 
the  bridge,  cannot  be  relied  on  as  a  waiver  of  his  right.  He 
was  acting  in  a  public  capacity.  Probably  neither  he  nor  the 
other  members  actually  knew  or  supposed  that  the  bridge  th^ 
teconmiended  would  cause  damage  to  the  mills,  and  the  proba* 

Am.  Dao.  Voft.  LZVI- 
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bOity  is  that  it  was  not  known  till  after  the  bridge  was  erooted^. 
{he  delaiilt  was  in  adopting  a  plan  for  a  bridge  not  oontriyed 
with  sufficient  skill  and  with  a  proper  regard  to  the  Tolume  of 
water,  the  strength  and  rapidity  of  the  enrrent  at  all  seasons^ 
and  ttie  capaoify  of  the  water-wajs  to  dischaige  it.  For  suck 
delanlty  we  think  it  cannot  be  held  that  the  members  of  the  com- 
mxttee  were  personally  estopped  from  ssBnrting  their  primt» 
rights. 
Judgment  for  the  plaintiffs, 

Thomas,  J.»  did  not  sit  in  this 


Tisn  loa  Dsnouainiro  GxrT*9  Liabilitt  voe  Daicaoes  Oooasioii^  nr 
BzBOunoiir  or  GoTsaiofsiiTAL  ob  Sotxubqn  Powbbb.— In  ibm  twginnini^ 
it  b  well  to  note  the  distinction  eziiting  between  oitiee  whioh  are  true 
mnnidpel  oorporatioiie  and  nninoorporated  towna,  oonntiee,  adiool  diatriot^ 
and  the  like,  with  reetrioted  powers,  which  are  quoH  corporations.  The 
latter  are.  involnntazy  corporations,  creftted  by  the  state  for  the  better  goveni- 
ment  of  the  people.  The  former  are  created  at  the  solicitation  or  with  the 
consent  of  people,  composed  more  for  their  own  local  advantage,  are  vested 
with  more  nnmeroos  powers,  and  snbjected,  accordingly,  to  more  nnmeroos 
lisbilities:  Dillon  on  Man.  Corp.,  sees.  22-24.  This  distinction  is  also  pointed 
oat  in  the  opening  of  the  note  to  Browning  v.  City  qfSprinQfidd^  S3  Am. 
Dec.  360-356.  It  is  with  the  former  class  that  we  shall  have  to  do— with 
municipal  corporations  proper,  with  incorporated  cities  and  towns. 

Again,  the  doable  character  of  the  monicipal  corporation  ii  to  be  noted. 
Courts  have  agreed  in  viewing  a  city  in  two  sspects:  the  first  governmental^ 
legidative,  or  public;  and  the  second  private.  This  distinction  is  continnally 
involved  in  ascertaining  the  common-law  liability  of  municipal  corporations^ 
and  the  role  generally  stated  is,  that  while  ezerdsing  powers  of  ^e  former 
class,  the  city,  like  the  state  or  soyereign  government,  which  it  in  thin 
respect  more  completely  represents,  can  incar  no  common-law  liabilty,  while 
in  exercising  powers  and  privileges  of  the  latter,  or  private,  class,  sach  as 
entering  upon  contracts,  or  engaging  in  undertakings  for  its  private,  and,  as  it 
were,  personal,  benefit,  it  may,  and  often  does,  incur  many  implied  common- 
law  lii^lities:  See  Dillon  on  Man.  Corp.,  sec.  66;  Lloyd  v.  Mayor  qfy,  T., 
55  Am.  Dec  347;  Baiiey  v.  Mayor  qfN.  Y.,  38  Id.  669;  Stewart  ▼.  CUy  </ 
New  Orleans,  0  La.  Ann.  461;  S.  C,  61  Am.  Dec.  218.  Another  view  of  % 
city's  powers  and  duties  is  presented  where  it  fails  or  neglects  to  exeroise 
powers  of  these  two  classes.  Thus,  for  a  failure  to  carry  out  discretionary 
powers  of  a  public  or  legislative  character,  a  city  is  not  liable  in  damages:  WU- 
son  V.  Mayor  qfN,T.j\  Denio,  595;  8.  C,  43  Am.  Dec.  719;  as  where  it  hae 
discretion  as  to  the  time  and  manner  of  constructing  corporate  improvements, 
such  as  making  and  grading  streets,  building  bridges,  making  drains,  sewers, 
and  the  like.  In  such  cases,  "  neither  maindamus  nor  a  private  action  will  lie 
against  the  corporation  for  omitting  or  neglecting  to  act;  and  the  reason  is, 
that  such  powers  are  conferred  to  be  exercised  or  not,  as  the  pabUc  interest 
is  deemed  to  require,  and  there  is  no  implied  liability  for  deciding  either  thai 
the  public  interest  does  not  require  action  or  that  it  requires  action  in  a  par- 
ticular way.  There  may  be,  however,  as  elsewhere  shown,  an  implied  liabil- 
ity for  the  negligent  or  unskillfal  manner  in  which  strictly  corporate  powers^ 
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9m  diifelDgiiiibed  from  paUio  powm,  mn  ouried  into  wraontJCB,  altboiigb 
than  WM  no  peifBot  doty  mtfaig  on  tho  oorpontioii  to  enter  upon  wtaks  or 
luidertnkingiinTolYingthoezecdMof  tnehpowen:''  Dillon  on  Mnn. Corp., mo. 
9^.  Seealaoiii/Wk  Forthoni^glMtofnJmdioialordiacntionarydntyfnoeiWl 
aekionliM;  while  for  tho  neglect  of  a  miniiitt»ri*l  duty,  mush  nn  aotion  will  liet 
WUmm  v.  Mayor  qf  K.  T.,  1  Denio,  506;  S.  G.»  43  Am.  Dec.  719,  and  note 
728L  The  nilijeot  of  the  liability  of  dties  for  n^ect  to  repair  etreete  ie  dia- 
ooflMd  in  the  note  to  Browdny  v.  Cily  qfSprhigfiM,  03  Id.  360^^56.  In 
this  note  we  ehall  direet  and  oonfine  onr  attention  to  the  aeoertaining  and 
Ulnstration  of  prineiplee  upon  whieh  a  eily  may  become  liable  in  damagea  in 
the  performaaoe  of  raeh  acta  aa  inyolye  at  the  ontaet  the  eanteiae  of  goiem* 
mental  ot  aovereign  powara» 

Wmxji  Aflv  09  MmnoiFAL  CcxBroBATUw  BmAJoni  Jvdioul,  Qvan 
Jni>iciAL»  DncoonoHABT,  on  LBonoAnn,  it  will  not  be  liable;  but  whan, 
in  oairyiQg  intoexeention  thia  legiahtiTe  aet»  it  aeta  ina  miniaterial  eapaflity^ 
and  in  thia  oapadly  acta  throngh  ita  aganta  negligently,  nnakillfnlly,  and  in 
a  manner  prodootiTe  of  nmeoeaaaiy  injniy,  it  will  be  liable  in  damagea  there* 
for. 

8ewer§. — Thna  in  providing  for  aewerage  or  drainage,  nnder  the  power 
▼eated  In  it  by  the  legialatnra,  the  mnnicipality  acta  in  the  former  ci^acity 
in  deoiding  the  time  when,  the  manner  in  which,  and  the  place  where  thia 
work  ahall  be  inatitnted.  Therefore,  for  the  reaolta  of  ita  dedaiona  in  thia 
reapeot  it  would  not  be  liable;  nor  woold  it  be  liable  in  a  dvfl  action  lor  a 
future  to  proTide  aewerage  or  drainage;  nor  for  a  defective  or  ineflbctiva 
phm  of  drdnage  or  aewerage  adopted:  ifitff  V.  J?roo£^  38  N.  Y.  480;  WU^ 
amy.  Mayor qf  IT.  T.,  1  Denio^  606;  8.  C,  43Am.  Dec  719;  OkUdv.Bo*- 
ton,  4  Allen,  41,  62;  Cbrr  y.  iTorfAem  JMertiee,  35  Pa.  St.  324;  CUy  CouneU 
y.  Gilmer,  33  Ala.  116;  8.  C,  26  Id.  606;  Atehiton  y.  C%a0iM,  0  Kan.  603» 
oyemling  Letwenworih  v.  Cwtey,  McOahon,  124;  MeCariky  v.  Byra/cmm^  46  N. 
Y.  104;  Wum y. BMrnd,  62  Vt  481;  MerrifiMir.  Woneder,  110 Maaa.  216t 
&  a,  14  Am.  Bap.  692;  Danieby.  Denper,  2  CoL  669;  WiektY.  Do  WIti,  54 
Iowa,  130;  aee  alao  Tkmnkm  v.  BU  Jooeph,  60  Mo.  619;  bnt  aee  Detroit  v. 
Bedtmam^  34  Mich.  126;  8.  a,  22  Am.  Bep.  607.  Though  there  la,  however, 
reapeotable  authority  to  the  effect  that  whatever  the  plan  of  aewerage  adopted, 
if  the  aewen  or  drainage  ayatem  baoka  up  and  throwa  upon  private  property 
water  whidi  would  not  otherwiee  have  flowed  there,  the  dty  will  be  liables 
AMeyy.  Pore  J7iiron,  36 Mich.  296;  8.  C.,24Am.  Bep. 662,  j9er  Cooley,  a 
J.;  aee  alao  i?oiM  v.  PorUmouth,  66  N.  H.  291;  S.  C,  22  Am.  Bep.  464; 
Pmnpdly  v.  Orten  Bay  Co.,  13  Wall  168,  181;  Nevhu  v.  Peoria,  41  DL  602; 
PeMgrew  v.  EvanmriiU,  26  Wis.  223;  EvaneMe  v.  Dodoer,  84  Ind.  326;  8.  C, 
43  Am.  Bep.  86;  Bannagan  y.  Dietrid  qf  Cohmbia^  2  Mackey,  285.  Of  thia 
authority  Judge  Dillon  aaya:  ''Thia  exception  to  the  general  doctrine,  when 
properly  limited  and  applied,  seema  founded  ou  aound  prindple,  and  will 
have  a  aalutary  effect  in  inducing  care  ou  the  part  of  the  munidpality  to 
avoid  auch  injuriea  to  private  property,  and  will  operate  juatly  in  giving 
redreea  to  the  aufferer  if  auch  injuriea  are  inflicted: "  Dillon  on  Mun.  Corp., 
aee.  1047.  Still  the  weight  of  authority  ie  with  the  view  that  in  adopting  a 
plan  of  drainage  the  dty  acta  judidally,  and  ia  not  liable.  So  if  the  draina 
prove  of  inauffident  aize  to  remove  all  the  water,  though  the  property  ie 
partly  drained,  the  corporation  will  not  be  liable:  MHU  v.  Brooklyn,  32  N 
Y.  489;  Barry  v.  Lou)eU,  8  Allen,  127;  Flagg  v.  Worceeler,  13  Gray,  601; 
Atehuon  y.  CkarUee,  9  Kan.  603;  Demumt  v.  DttroU,  4  Mich.  436;  Jwdge  r, 
Meriden,  38  Conn.  90;  McCarthy  v.  Syracuse,  46  N.  Y.  194;  Van  PeU  v. 
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ikmi^^ori,  42  Ibwm,  806;  CoUku  ▼.  PkHmd^pkia,  03  Fk.  St  272|  tee  Obrrr. 
^orCitem  Liforfief,  35  Id.  324;  Ortml  ▼.  JMe,  69  Id.  420;  &  0.«  8  Am.  Bqpw 
S72;  2>aiMr  V.  Oe^M,  4  OoL  26;  BmOgU  ▼.  Z^mvO;  128  Mm.  481. 

SirteU, — ^lakewiM,  oonrti  will  not  inqiiin  wh«th«r  the  gndm  adopted  bj  iIm 
^ity  in  grading  its  streeti  is  tiio  best  one,  or  whethor  one  oaroing  lei  damngib 
hut  equally  ienrioeaUe,  could  not  have  been  need:  Roberta  r.  Ckka^^  20  OL 
^49;  BnifderY.  Boekpori^  6  Ind.  237;  RtgmoUda  y.  SknvepoH^  13  La.  Aim.  491 
Vor  the  eity  here  acta  diaeretiooarily  or  Jndieially,  tbia  power  having  been 
intmeted  to  it  by  the  l^gialatarOi  So,  of  the  plan  for  the  conafeniotion  of  a 
new  atreoty  though  it  would  be  liable  for  the  negligent  eieoaticB  of  the  plaa: 
JFo&kr  ▼.  fiSC.  Lomi»^  71  Ma,  157. 

Moiiic€  wUk  Whkh  CUif  Ads  in  carrying  out  a  power  legally  veoted  in  it  by 
the  legBdatuie  ie  not  to  be  inquired  inUs  and  ite  liability  cannot  be  BMda  to 
depend  upon  thia:  Bet^mm  v.  inUefer,  8  Gray,  409;  Magor  eicr.  MmtUph^ 

4  Watte  ft  S.  514;  Cha^fiM  v.  WOaim,  28  Vk  49;  0!^  Cbuneal  v.  Mner.  38 
AUu  116. 

Whe»t  however,  the  CUy  (kame  to  ActJwdkiaUporLegidativelif,  and  beglneto 
«ct  miniBterially,  it  will  become  liaUe  in  damages  for  the  negligent  diacbaige 
-of,  or  nef^igent  omission  to  discharge,  anch  acts.  In  selecting  and  adoptii^ 
«  plan  upon  which  a  public  work  ia  to  be  constructed,  the  city  may  be  seid 
to  act  judicially;  but  when  it  begins  to  carry  out  tliis  plan,  it  acts  ministe- 
rially, and  is  bound  to  see  that  the  work  is  done  in  a  reasonably  safe  and 
akillfnl  manner:  i?ocAeiter  White  Lead  Co.  y.  Boehetter,  3  N.  Y.  463;  8.  a, 
^  Am.  Dec  316;  BarUm  y.  fi^roevef,  36  N.  Y.  54;  Laeovr  y.  New  Tork,  8 
Daer,  406;  Lloyd  y.  New  Tori,  5  N.  Y.  .%9;  S.  C,  55  Am.  Dec  349,  and 
note;  Hardy  v.  Brooklyn,  00  N.  Y.  435;  S.  C,  43  Am.  Bepi  182;  Jomev. 
Neu  Haven,  34  Comi.  1;  Parker  v.  jDoweC,  11  Gray,  353;  Wilaon  y.  New 
Tori,  1  Denio,  595;  S.  G.,  43  Am.  Dec  719;  Logantport  y.  Wright,  25  Ind.  512; 
Martin  y.  Brooklyn,  1  HiU (N.  Y.),  545;  Mdlen  v.  ITesfem  B.  B.  Co.,  4  Gray, 
301;  MUla  y.  BrooJdyn,  32  N.  Y.  489;  Wheeler  y.  Woreeeter,  10  Allen,  591; 
Eastman  y.  Meredith,  36  N.  H.  284;  Meareer.  Commiaskmen,  9  Ired.  L.  73; 
S.  0.,  49  Am.  Dec  412;  Munn  y.  PittOnargh,  40  Fa.  St.  364;  Memphie  y. 
Laseer,  9  Humph.  757.  Thus,  if  in  carrying  out  a  plan  for  the  constmotion 
of  sewers,  drains,  culverts,  and  the  like^  the  work  is  so  negligently  and  on- 
•killf  uUy  performed  as  to  flood  the  property  of  priYate  persona,  or  oaoae  otha 
private  injuries,  the  city  will  be  liable;  the  basis  of  its  liability  being  the 
negligence  in  carrying  out  the  plan:  WaUaee  y.  City  qf  Mueeatime,  4  G. 
Greene,  373;  S.  G.,  61  Am.  Dec  131;  Bocheeter  WhiU  Lead  Co.  v.  Bodkeeter^ 

5  N.  Y.  463;  S.  C,  53  Am.  Dec  316,  note  320,  321;  BarUm  y.  Syraenae,  36 
K.  Y.  54;  S.  G.,  37  Barb.  392;  Nima  y.  Troy,  59  N.  Y.  500;  Kobe  y.  i#tiMe- 
<ipolia,  22  Minn.  159,  164;  McClure  y.  Bed  Wing,  28  Minn.  186;  South  Bend 
Y.  Paxon,  65  Ind.  228;  i^aeaatiaA  y.  Speara,  66  Ga.  304;  Burton  y.  Cftotta- 
mooga,  7  Lea,  739;  Emery  y.  Lowell,  164  Mass.  13;  McGregor  y.  Boyle,  34 
Iowa,«268;  DetroU  y.  Corey,  9  Mich.  165;  Fink  y.  St.  Louu,  71  Mc  52| 
MUU  V.  Brooklyn,  32  N.  Y.  489;  ConmUmonera  y.  Wood,  10  Fa.  St.  93,  95; 
:Smilh  v.  New  York,  66  N.  Y.  295;  S.  G,  23  Am.  Rep.  53;  see  Child  y.  Jte- 
tan,  4  Allen,  41;  Winn  y.  Butland,  52  Vt.  481;  Dillon  on  Mun.  Gorp.,  sec 
1051.  A  riparian  proprietor  cannot  recover  for  the  pollution  of  a  stream  fay 
aewers,  so  far  as  it  is  attributable  to  the  plan  of  sewerage  adopted  by  the  citj, 
but  he  can  recover  so  far  as  it  is  attributable  to  improper  oonstmction  or  un- 
reasonable use  of  sewers,  or  to  negligence  or  other  fault  of  the  city  in  the 
management  of  sewers:  Merrifield  v.  City  qf  Woreeater,  110  Mass.  221. 
Unless  the  city  be  specially  authorized  by  statote,  if  it  makes  and  emptiea  a 
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•ewwr  upon  the  ptoti»tjf  of  MiotiMr  to  his  injury,  it  will  bo  HohJr^ 
him  in  an  action  of  tort:  PtopHeton  qf  Loch  ▼.  Lowdi^  7  Gray,  ffS;  JW-^ 
^hrdh  v.Limea.  II  U.  Z4&i  HaskeUy.  New Beififrd,li»Um^2»^  lUkr^ 
ifcufiiom  76  Ind.  241;  8.  C,  38  Am.  Bop.  736;  Jm  ▼.  JToMac.  14  lU.  B^ 
236;  Fkldv.  Wett  Oraii0«,  36N.  J.  Sq.  118;  EmmmfOUy.  Ikcter.Uhid.926% 
8.  C  43  Am.  Bep.  86.  So  where  streeti  or  aewen  are  nndergoing  repair*  and 
the  etreete  are  rendered  nnaaf e  by  the  direct  act  of  the  city,  it  ie  the  dnij  of 
the  eiij  to  keep  railings  around  excaTations  or  other  daogeroas  plaoee,  or  ti^ 
have  them  otherwise  guarded,  that  passers  may  not  fall  into  them  and  be  in- 
jued,  and  for  negligence  in  fkiUog  to  do  this  the  city  will  be  liaUa:  Jacobs 
Y.  Bemgor^  16  Me.  187;  S.  C,  33  Am.  Dec  6S2;  KimbaUv.  OU]fqfBtUht» 
Me.  219;  8.  a,  61  Am.  Dec.  243;  Lhyd  v.  New  Tori,  5  N.  Y.  366;  &.  C.^ 
66  Am.  Dea  347;  C^  </  BMfalo  ▼.  HoOowa^,  7  N.  T.  483;  8.  a,  67  Am. 
Dec.  660;  see  Blake  ▼.  Ferrie^  6  N.  Y.  48;  8.  C,  66  Am.  Deo.  304;  Bmrnkimm 
V.  Boston,  10  Allen,  290;  DelroU  y.  Corey,  9  Mich.  166;  Weei  y.  BroekpcH^ 
16  N.  Y.  161;  Odoago  y.  Mc^or,  18  HL  348;  Ckkago  y.  Starr,  42  DL  174^ 
Cmekmaai  y.  intone,  6  Ohio  St.  38;  (kmrad  ▼.  Ithaca^  16  N.  Y.  158;  Wemddt 
Y.  Trcf,  38  Barbw  329;  Mayer  y.  Sh^field,  4  WalL  189;  GratUv.  BrooUyn^  4k 
Barb.  381;  BaUiman  r.  PemUngUm,  15  Md.  12;  I^au  y.  Begnolde,  63  DL 
212;  Brooke  r.SomervOk,  106  Mass.  271;  Covmglon  y.  Bryani,  7  Bnsh,  248^ 
Chicago  y.  ffeahig,  83  HI.  204;  8.  C,  25  Am.  Bep.  378.  Bat  see  DtiroU  y» 
Beekmau,  34  Mich.  125;  &  Q,  22  Am.  Bep.  607.  Where  the  ezcaYation  is 
made  by  a  contractor  with  the  otty,  the  authorities  are  at  Yarianoe  whether 
the  city  is  liable  or  only  the  contractor^  though  the  better  authority  is  said  t» 
be  that  the  dtj  is  liable:  Dillon  on  Mun.  Onrp.,  sec  1027;  Peareon  y.  Zable^ 
78  Ky.  170;  WeUi  y.  8U  Louie.  73  Mc  71;  BroadwOl  y.  Kaeuae,  76  Id. 
213;  S.  C.,  42  Am.  Bep.  406;  VaKdereliee  r.  PkOaddphia,  103  Ph.  St.  102s 
DreeetU  y.  Kingeion,  32  Hun,  633. 

Whxbb  Act  is  Dovx  bt  Cirr  undxb  AuTHORmr  ov  Vaub  Statutb  or 
eharter,  it  is  not  liable  for  consequential  damages  to  persons  or  propertjr 
neeeeiarily  incidental  to  the  work  performed,  unless  the  action  is  given  l^ 
the  statute,  CYen  when  the  same  act,  if  done  without  legisIatiYe  authority^ 
would  have  been  actionable.  But  the  act  must  be  performed  .with  reasonable 
oue,  and  without  want  of  reasonable  sldll:  CaUender  y.  Marek,  I  Pick.  418; 
BeddUffr,  Mayor  etc  qfBrooUffn,  4  K.  Y.  195;  8.  G.,63  Am.  Dec.  357,  note 
366-368;  BtUmger  v.  N.  r.  eU.  R.  B.  Co.,  23  K.  Y.  42;  Pontiae  y.  Carter.  32 
Mich.  164;  DelroU  v.  Beckman,  34  Id.  126;  8.  C,  22  Am.  Bep.  507;  Cumber- 
kmd  V.  WUUeon,  50  Md.  138;  Bounde  v.  Mun^ford,  2  B.  I.  154;  Sprague  y. 
Woreuter,  13  Gray,  193;  BenneU  y.  ^eio  Orteane,  14  La.  Ann.  120;  Snyder 
Y.  Bockport,  6  Ind.  237;  Flagg  y.  Woreeeter,  13  Gray,  601,  605;  Oovemore  y. 
JferedU;^ 4 T. B. 794;  VTUteAouse v./'e22(>ioe9,7C.B,N.S.,779;  MerteyDoek 
Came.  11  H.  L.  Oss.  713,  714;  Alexasnder  v.  Mihoamhee,  16  Wu.  247;  C%>m- 
tidetUmare  f^Kenaimgkm  y.  Wood,  10  Pa.  St.  03;  8.  G.,  49  Am.  Dec.  582;  J/eoree 
Y.  CommieeiUmere,  9  Irod.  L.  73;  8.  C,  49  Am.  Dec  412;  Merr^fiM  y.  Woroee^ 
ier,  110  Mass.  221;  Wlieeler  v.  Worceeter,  10  Allen,  603. 

An  illustration  of  the  application  of  this  rule  is  furnished  when  a  dty  ezer» 
cisse  its  power  conferred  by  the  legislature,  of  laying  out,  repairing,  grading^ 
and  improving  streets  and  highways.  If  the  city,  in  performing  this  work,, 
exeroises  reasonable  care  and  skill,  and  does  no  unnecesaary  injury,  it  will  not 
be  liable  for  the  natural  and  neceesary  consequences  of  its  undertaking;  that 
is,  for  consequential  damages  to  private  premises  the  dty  will  not  be  liable,  is 
the  abeence  of  a  statutory  liability.  Such  is  the  case,  for  example,  where  by 
the  raising  or  lowering  of  the  grade  adjoining  property  becomes  inconvenient 
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«f  aoMM  or  injured  in  other  reapeoti  neoessazily  in  the  prooaH  of  gmdings 
Oattmder  ▼.  Mar$h^  1  Fiok.  418;  WUmm  ▼.  Moffor  <ifNew  York,  I  Dmio,  (M; 
a  a,  43  Am.  Dec  719;  Raddiffy.  Jia^or  qf  BrooMyn,  4  N.  T.  196;  &  C.,6a 
Am.  Dec  857;  People  t.  Oreen^  64  N.  Y.  606;  Reading  v.  JTi^pptono^  61  Pa. 
8i.  233;  J/ofor  qfPhUaddphia  t.  i2diido(pA,  4  Watte  ft  S.  514;  &  C,  38  Am. 
Dec  102;  G'reen*  ▼.  Reading,  0  Watts,  382;  S.  a,  36  Am.  Dec  127;  SmOk 
V.  WaMmmj  20  How.  135,  149;  Snyder  v.  Rockpart,  6  Ind.  237;  ^Tem  JQTaiile 
Y.  Turner,  36  Id.  522;  Trentaneic  Co.  v.  i?<|f,  36 K.  J.  L.  335;  iTeftradht CSIjy 
▼.  Lcmpkhi,  6  Keb.  27;  Wakejield  v.  Powfoclvf,  12  B.  L  75;  Reynolds  r. 
•SArev^pofi,  13  La.  Ann.  426;  Ooezler  v.  Geargetaum^  6  Whoak  583;  M'Jtekdl 
▼.  JS^MM,  49  Ga.  29;  Qulficy  v.  Jones,  76  HI.  231;  S.  C,  20  Am.  Bep.  243; 
JTumu  ▼.  Mayor  of  KnerviUe,  I  Hampb.  403;  8.  C,  34  Am.  Deo.  657;  KwiheM 
V.  OUyqfBcUh,  38  Me.  219;  S.  C,  61  Am.  Dec.  243;  Honey  ▼.  Mayo,  43  He. 
322;  SehaUner  t.  iCaiiMW  Ct<2^,  53  Mo.  162;  InUer  ▼.  Spnunfield,  55  Id.  119; 
Wegmmn  v.  Ji^erson,  61  Id.  55,  56;  Stoc^ford  v.  i^^.  £o«w,  7  Ma  App.  217; 
^SUmier  ▼.  Bridge  Co.,  29  Conn.  523;  BurriU  v.  New  Haven,  42  Id.  174;  Stm- 
fnem  t.  Camden,  26  Ark.  276;  S.  C,  7  Am.  Bep.  20;  BurUngUm  v.  OVaierl,  31 
Iowa,  356;  S.  C,  7  Am.  Bep.  105;  HenderahoU  t.  OUumwa,  46  Iowa,  658; 
VTAite  ▼.  FoBOO  CUy,  27  Mias.  327;  Atdenr.  MinneapolU,  24  Minn.  254;  Show 
V.  Crocker,  42  CaL  435;  TVofuporto^ion  Co.  ▼.  Chicago,  99  U.  8. 635;  NewpoH 
etc.  Bridge  Co,  y.^F^ooU,  9  Buah,  264;  BaHty  v.  Philftdelpkia  etc.  R.  R.  Co.,  4 
Harr.  (Dei)  389;  8.  C.,  44  Am.  Dec  593;  Keasy  v.  Ciiy  qfLouiemOe,  4  Dana, 
154;  8.  C,  29  Am.  Deo.  395.  In  Ohio  the  courts  go  further,  and  make  the 
city  liable  for  consequential  damages  in  certain  cases:  Town  Council  ▼.  Me- 
Comb,  18  Ohio,  229;  S.  C,  51  Am.  Dec  453;  Cincinnati  ▼.  Fenny,  21  Ohio  St. 
499;  Toungstown  ▼.  More,  30  Id.  133;  ^iroa  ▼.  Chamberlain  Co.,  34  Id.  328; 
Stewart  ▼.  Clinton,  79  Ma  603;  see  also  EaJUm  ▼.  Railroad  Co.,  51  K.  H.  504^ 
529;  Pumpdly  v.  Cfreen  Bay  Co.,  13  Wall.  166. 

So  when  the  city,  acting  within  the  limits  of  its  power,  gradea  the  whola 
width  of  the  atreet  ao  aa  to  cause  the  fenoea  or  improvementa  of  the  adjacent 
proprietor  to  fall,  it  ia  not  liable,  nor  is  it  bound  to  build  a  wall  or  erect  aup> 
porta  to  protect  auch  property:  Taylor  v.  SL  Louis,  14  Mo.  20;  S.  0.,  55  Am. 
Dec  89;  8L  Louia  v.  Oumo,  12  Mo.  414;  Pontiae  v.  Carter,  32  Mich.  164;  Rmne 
▼.  Omberg,  28  Ga.  46;  Quincy  v.  Jones,  76  III.  231;  S.  C,  20  Am.  Bep.  243; 
Transportation  Co,  y.  Chicago,  99  U.  S.  635;  but  aee  Meares  y.Commismonen^ 
9  Ired.  L.  73;  8.  C,  49  Am.  Dec  412. 

For  the  depreciation  of  the  rental  value  of  property  caused  by  the  bad 
amella  of  a  sewer  in  course  of  construction,  unleaa  it  ia  kept  open  an  nnrea- 
flonable  length  of  time,  the  city  is  not  liable:  ^m  v.  Kansas,  14  Fed.  Bep. 
236.  A  city  may  protect  itself  from  the  overflow  of  water  by  constmcting  a 
lavee,  and  is  not  liable  to  an  owner  of  a  lot  situated  between  the  levee  and 
the  river:  Hoard  v.  J>es  Moines,  62  Iowa,  326. 

Liable  /or  Negligent  Execution  of  Statutory  Power. — ^Bnt  where,  in  proae- 
cating  the  work  of  grading,  laying  out,  or  repairing  atreeta,  the  dty,  through 
ita  agenta,  eauaea  unnecessary  damage  by  reaaon  of  the  improper,  unskillful, 
•nd  negligent  manner  in  which  the  work  ia  performed,  the  city  will  be  liable 
in  damagea:  Shawneetown  v.  Maeon,  82  111.  337;  Bloomington  v.  Brokaw,  77 
Id.  194;  Wegmann  v.  Jefferson,  61  Mo.  55,  53;  Thompson  v.  Boonemlle,  Id. 
882;  Hunt  v.  BoonevUle^  65  Id.  620;  HendershoU  v.  Ottumwa,  46  Iowa,  658 
<depoaiting  earth  in  adjoining  lot);  Shaw  v.  Crocker,  42  Cal.  435;  Commie- 
mkmers  v.  Wood,  10  Pa.  St.  93;  8.  C,  49  Am.  Dec  582;  Meares  r.  Comnus- 
eioners,  9  Ired.  L.  73;  8.  0.,  49  Am.  Dec  412;  Sprague  v.  Tripp,  13  B.  L 
S8;  &  a,  43  Am.  Bep.  11;  Keating  r.  Cincinnati,  38  Ohio  St  141;  8.  C.»  41 
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Am.  B^  421;  JforliiupWs  y.  ^Mvi^,  84  Lid.  546;  ycrtkVenumY.Vbegler, 
99  Id.  77.  At  where  ejMwtAaaoM  an  left  vogiuurded:  Supra;  KimbaB  v.  OUg 
o/Baik,  88  Me.  219;  &  C,  81  Am.  Deo.  243.  For  piecing  en  embeokmeni, 
OOP  emery  to  eopport  the  street*  upon  the  lend  of  en  edjoining  owner,  the  cilj 
is  lieble  in  tort:  Jfono  t.  SpHmigfiMt  188  Ifeae.  10.  For  negligenoe  in  ley- 
tng  wttter-pipes  under  etetatory  anthorityy  the  dty  will  be  liable:  PerUm  ▼• 
Lawrme€j  Id.  800. 

And,  in  general,  thongh  there  ie  no  implied  liability  for  damagea  neoee 
edurily  ooceeioned  by  en  improTement  anthoriaed  by  lew,  ettll,  if  thie  pablio 
work  ia  oarried  oat  in  en  improper,  negligent,  end  nnakillfol  manner,  the  oily 
wUl  be  enbject  to  e  common-lew  liability  for  the  damegee  resalting  thero- 
Irom.  For  the  damegee  necoaearily  incident  to  the  work,  the  city  soataiae  na 
implied  liability.  It  ia  no  more  liable  than  the  atate  would  be  if  It  were  eie- 
eating  the  aeme  work.  It  is  for  the  damagea  incident  to  and  growing  out  of 
the  wrong  of  the  dty  or  ita  o£Boera  in  negligently  performing  a  lawful  dutj 
that  the  oily  is  liable.  And  this  latter  ground  ia  the  baaia  of  ita  liability  in 
thia  reepeot:  Brine  v.  RaHway  Co.,  110  Eng.  Ck>m.  L.  402,  411;  Sprague  ▼• 
ITorceiter,  13  Gray,  153;  Proprtetom  i^Loel»  ▼.  Xoweff,  7  Gray,  223;  Flagg 
Y.  WwrouUr^  13  Id.  801,  806;  McGregor  ▼.  Bof^  34  Iowa,  268;  Emery  t. 
LowU.  104  Maaa.  13;  C%  Coanctf  ▼.  QUmar^  33  Ala.  118;  Anion  v.  Bgra^ 
CUM,  38  N.  Y.  64;  Cmwad  ▼.  JtAoeo,  11  Id.  168;  Carr  r.  Northern  Libertiee^ 
36  Fa.  St.  824;  Atehiion  ▼.  ChaUiae,  0  Kan.  803;  Judge  ▼.  Meridat,  38  Conn. 
90;  Vam  PeU  y.  Dofeenport^  42  Iowa,  308;  Jaekeomeme  y.  LamheH,  82  HL 
610;  Mereeff  Dock  Caeuj  11  U.  L.  Gee.  713;  Oowieg  ▼.  Mayor  qfSunderUmdt 
6  H.  ft  N.  685.    See  also  tiie  prinmpal  caee. 

DiOBU  or  Cabb  Niobsabt.— The  degree  of  care  and  foresight  neceeaaiy 
In  the  erection  of  public  improvemente  must  be  in  proportion  to  the  natuie 
and  magnitude  of  the  injury  likely  to  result  from  the  occurrence  to  be  en- 
tidpated  end  guarded  against,  and  ahould  be  that  care  and  prudence  which  a 
diKsreet  and  cautioua  man  would  or  ought  to  uae  if  the  risk  and  Ices  were  te 
be  ezdnnvely  hie  own:  OUy  qfMadieon  r,  i2oM,  3  Ind.  238;  S.  G.,  64  Am. 
Dec.  481.  A  reeaooable  degree  of  care  should  be  exhibited  by  the  dtys 
Supra;  Dillon  on  Mun.  Gorp.,  sea  087;  IMer  v.  AtkaUa,  88  Ga.  80;  Brown 
▼.  AtkuUa^  Id.  71;  Alien  v.  Ckippeu>a  FaOe,  62  Wia.  430;  S.  G.,  38  Am.  Bep. 
748;  JtfcCtefv  ▼.  Bed  Wing,  28  Minn.  188. 

Binnmro  Stbiams  and  Subfaob  Watib.— It  ia  neceesary  to  note  a  diatimv 
tion  between  the  liability  of  dtiea  respecting  the  oyerflowing  private  property 
with  running  streama  or  with  surface  water.  Thongh  the  rulee  for  determin- 
ing the  liability  of  the  corporation  are  applied  aimilarly  in  each  caee,  yet  the 
ceeulte  are  quite  different  The  diatinction  dependa  to  a  great  extent  upon  the 
general  rulea  of  law  appertaining  to  running  streams,  and  which  do  not  obtain 
respecting  surface  water,  L  e.,  the  water  collecting  upon  tiie  atreeta  and 
bighwaya  of  a  dty  from  rain,  hail,  snow,  and  ice,  and  perhape,  in  aome  oasna, 
epringa  or  aeepege.  In  the  caee  of  running  streama,  the  righte  of  riparian 
proprietora  are  iuTolved;  auch  righte  as  to  have  the  atream  flow  peat  their  land 
In  ita  aoeustomed  manner  without  diminution  or  pollution,  and  the  ri|^t  not 
to  have  his  lands  overflowed  by  means  of  dams  or  other  obetructiona  main- 
tained  by  a  lower  proprietor.  Such  righte  as  theae  a  city  may  infringe; 
whereaa,  in  the  ceae  of  aurface  water  the  land-owner  baa  not  the  aame  righta 
that  may  be  infringed.  Surface  water  '*  the  law  very  largely  r?garda  (aa  Lord 
Tenterden  phraaea  it)  as  a  oommon  enemy,  which  every  proprietor  may  fl^bft 
«r  get  rid  of  aa  beet  he  may:"  Dillon  on  Mun.  Gorp.,  aec.  1039. 

To  the  effMt  that  the  kw  regards  aurface  water  and  natural 
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■wtoriaDy  diflbrent  lights,  and  that  a  city  hai  much  greater  powen  and 
lav  UaUlltiea  with  respect  to  sarfaoe  water  than  in  regard  to  natural 
streaeas^  see  3  Kent's  Com.  489,  440;  2  Washb.  on  Beal  Proper^,  64;  .fioes  t. 
91.  Okmriu,4»Ua. GOO; Imkrv.  8prnis^iM,6&U.  119, 127;  Flaogr.  Worem- 
^,13 Gray,  601;  GoodaUy,  TVtffe,  29 N.  T.  469;  OoiiU t.  BoolA, 66 Id.  62; 
KeUogg  v.  Thtmqtaim,  Id.  88;  VanderweOe  ▼.  Tofflor,  65  K.  T.  341;  LHOe 
RoA  ▼.  Wm»,  27  Ark.  672;  Ma/combtr  ▼.  Oo<(/iTy,  106  Maai.  219;  &  C,  11 
Am.  Bep.  340;  ^riseoe  ▼.  Dnmgkt^  11 1.  B.  O.  L.  250;  Woodv,  Wwrd^  3  Bxoh. 
746;irof«T.  Hwdmm,  27  Wis.  656;  S.  a,  9  Am.  Bep.  473;  VauPdtr.  Dam-^ 
mpori,  42  Iow%  306;  S.  a,  20  Am.  Bep.  622. 

06iii'M(fioit  iif  Naktral  Stream, — ^If  the  city  were  specially  antfaoriaed  by^ 
statate  to  obstract  a  nmning  stream,  sach  as  flows  in  a  channel  between 
well-defined  banks,  the  legal  rights  of  the  parties  woold  of  eonne  beohanged^ 
and  the  city  in  obstracting  the  steeam  would  do  so  representing  the  state, 
and  wonld  partake  of  the  tatter's  immonity  from  soit:  See  mpra,  where  s 
dty's  liability,  when  acting  under  an  express  statute,  is  dimmswed.  Bot  if, 
withoal  any  special  anthorisaticB  snob  as  this,  bat  acting  merely  under  its 
genersl  powers  over  streets  and  highways,  and  its  powers  to  construct  bene- 
fictal  improyements,  it  unnecessarily  obstructs  tiie  free  flow  of  such  a  strssm,. 
and  causes  it  to  flow  or  set  back  upon  the  land  of  others,  it  will  be  liable  for 
the  damages  so  caused.  Here,  as  elsewhere,  applies  the  principle  that  for 
the  neeessary,  inevitable,  incidental,  and  consequential  damages  sxising  out 
of  the  ezeroiw  of  its  chartered  powers  it  will  not  be  liable:  See  sspro,  as  be- 
fore. And  its  liability  in  tort  will  rest  as  always  in  the  matters  treated  herein 
upon  its  negligence  in  the  execution  of  its  chsrtered  powers.  The  material 
distinction  to  be  borne  in  mind  is  that  the  general  powers  of  eminent  domain 
over  streets,  highways,  and  the  like  are  not  to  be  construed,  where  a  natural 
stream  is  involved,  as  permitting  the  unnecesiary  obstruction  thereof,  and 
that  such  unnecessary  obstruction — ^thal  is,  such  obstruction  as  might  have 
been  avoided  by  constmctiog  in  a  diffinent  manner  the  structure  which  causee 
the  obstruction,  or  by  the  exercise  of  greater  diligence  in  maintaining  the 
water-ways  in  a  free  and  open  condition — ^is  negligence  on  the  part  of  the  city 
In  carrying  out  its  charter  powers  and  performing  its  charter  duties,  and 
makes  it  liable  for  the  damage  caused.  Such  obstructions  are  usually  caused 
by  defective,  badly  constructed,  and  insufficient  water-ways  and  colverta  in 
bridges  and  roads;  and  where  these  cause  injury  to  private  property,  and  in- 
Jury  that  might  have  been  avoided,  the  dty  is  liable  in  tort  for  the  damages. 
This  is  the  rule  of  the  principal  case.  See  also  Haynu  v.  Burlington^  38  Vt» 
350;  MoffOfr  of  Helena  v.  Thon^pmm,  29  Ark.  569;  Qrokm  v.  Hcunu^  36  N.  H. 
388;  QUmum  v.  jLoconia,  55  Id.  130;  S.  0.,  20  Am.  Bep.  175;  Aurora  v.  £ose» 
93  nL  521;  WheeUr  v.  Woreeater^  10  Allen,  591;  Stack  v.  EaU  SU  LouU^,  85 
BL  377;  Mootry  v.  DcMury^  45  Conn.  550;  ArUhony  v.  Adaarne^  1  Met.  284, 
285;  Parher  v.  Lowell^  11  Gray,  353;  Sprague  ▼.  Worceeter,  13  Id.  193  (sam^ 
bridge  as  principal  case);  Lawrence  v.  fotrAaven,  5  Id.  110;  Talbot  v.  Whip- 
ple, lid.  122;  Rochester  White  Lead  Co,  v.  Rocheeter.  3  N.  Y.  463;  S.  a,  53 
Am.  Dec  316;  MUU  v.  BrooUyn,  32  N.  Y.  489;  Ooidd  v.  Booih,  66  Id.  62; 
Bfidth  T.  Mayor  etc,  of  N,  F.,  Id.  295;  Kobe  v.  Hianeopofts,  22  Minn.  159, 
164;  Powere  v.  CouncSL  Bl%fe,  50  Iowa,  197;  Roee  v.  Madieon,  1  Ind.  28U 
Madieon  v.  Roee,  3  Id.  236:  S.  C,  54  Am.  Dec.  481;  Dayton  ▼.  Poaee,  4  Ohi» 
St.  80;  Afayor  v.  Randolph,  4  Watts  A:  S.  514;  S.  C,  39  Am.  Dec  102;  see 
also  Steteon  v.  Faxon,  19  Pick.  147,  158;  Thayer  v.  Boeton^  Id.  510;  Pkinm^ 
▼.  Augusta,  47  Ga.  260;  IndianapoUe  v.  Lawyer,  38  Ind.  348.  It  is  to  be  noted 
^hat  where,  as  in  the  construction  of  sewers  and  drains,  the  plan  adopted  can- 


Sept  1856.]     FkBBT  v.  Cnr  of  Wobcbsisb.  4*1 

Ml  NBd«r  tha  oofpontion  liable,  in  tlw  pment  caae  a  daf aetfrv  plaa,  aa  !■ 
the  prineipal  caae,  may,  if  oairiad  out,  fdnuah  a  baab  for  liability.  For  tlia 
nnnan— rj  dlToraioB  of  a  alwam  from  ita  nalnral  oomsa,  tharaby  eanaing 
daamga  to  private  propriaton  by  OTorilow,  tbe  mtj  will  be  liable:  Bans  ▼. 
HatmUxd,  71  Mo.  449;  Oardntr  v.  Nmdmrgh,  2  Jobna.  Cb.  162;  Kdlogg  ▼. 
IftomfMon,  66  N.  T.  88;  Mamning  v.  LoweU^  130  Maaa.  21;  Vogd  ▼.  Ntw 
Tarh^  02  K.  Y.  10;  &  C,  44  Am.  Bep.  840.  So  lor  obatnietioii  of  nanga* 
tioa:  Ooritee  t.  BaJttbmoret  68  Md.  422.  Tbe  damage,  bowever,  moat  be  real, 
aabatamtia],  and  appceoiable^  and  not  merely  tbeoretioal  or  aligbt,  or  aaoh 
aa  may  be  oaoaed  by  an  unnaoal  or  extraordinary  awell  of  waterB:  SpraguM 
▼.  WoreateTt  13  Gray,  103.  For  daaMge  enaning  from  eartraordinary  fraabeta, 
anob  aa  may  not  be  reaaonably  expected  annually  to  oooor,  and  eapecially 
wbere  the  bridge  baa  proved  aerrioaable  for  aeveral  yean,  tbadty  wiU  not  be 
liaUe:  LL;  Madimm  t.  i^oat,  8  Ind.  286;  8.  a,  64  Am.  Deo.  481;  Mutgar  ▼. 
BaUqf,  2  Dtnio^  433;  see  alao/ffadM  v.  ifofor,  66N.  Y.206;  CwmbeHaad  r. 
FTONmh,  60  Ind.  138.  Aritywaanotliablefortbebaokingnpof  aatreamby 
a  bridge  wbiob,  wben  oonatmoted,  was  aafHoient  to  allow  tbe  free  flow  of  water 
aa  the  atream  then  was,  or  with  aoob  ohangea  as  were  liable  to  be  prodaced 
by  nataral  canaea  alone,  thongb  it  erentoaUy  proTed  inanffident  for  tbia  por- 
poae  through  ohangea  prodaced  by  the  exercise  by  a  railroad  oorpomtion  of 
its  chartered  rights,  or  by  the  wrongful  acta  of  individuals:  Wheder  ▼.  (My  <^ 
Wwout0t^  10  Allen,  601.  A  city  is  not  liable  for  the  obatmction  of  a  atream 
oaoaed  by  the  inoreaae  of  the  sorfaoe  wash  from  streets  into  the  same,  if  the 
leanlt  of  the  natural  growth  of  the  city;  so,  of  emptying  of  sewers:  Id. 

In  the  Cam  qfSwrfaM  WaUr^  the  liability  of  the  city  is  much  less  stringent: 
See  siipra,  "  Sewers."  There  ia  no  liability  for  mm-exeroise  of  tiie  power  of 
drainage  ao  aa  to  prevent  the  flowing  of  aorface  water  upon  property  adjacent 
toatieets:  See  Id.;  L^nck  v.  J/i^er,  76  N.  Y.  60;  Mm  v.  Bixw&yn,  82  N. 
Y.  480;  QroaA  y.  Erit^  60  Pa.  St  420;  AUadovon  ▼.  Kramet,  73  Pa.  St.  406; 
FfUT  V.  Philadelphia,  88  Id.  309;  BenneU  v.  New  OrUane,  14  La.  Ann.  120; 
Aurora  v.  Puifer,  66  III.  270;  SchaUner  v.  Kaneaa  CHly,  53  Mo.  162;  Flagg 
V.  Woreetter,  13  Gray,  601;  Wheeler  v.  Warceder,  10  Allen,  691;  EoU  v.  Au- 
guMa,  84  Ga.  326;  CUy  dnmeU  v.  OUmer,  33  Ala.  116;  Atchieon  v.  ChaUise, 
0  Kan.  603.  Nor  is  the  city  liable  for  not  prerenting  the  flow  of  anrfaoe 
water  npon  the  lots  of  adjacent  proprietors  when  the  work  of  grading  a  street 
is  b^gnn,  for  this  is  the  nataral  and  necessary  conaeqaenoe  of  the  exercise  of 
the  right  of  eminent  domain,  vested  in  tbe  city  with  respect  to  grading  ita 
atreeta.  The  owner  mast  protect  himself  by  a  fence  or  bulwark:  Flagg  v. 
YToreester,  13  Gray,  601;  Inder  v.  Springfield,  65  Mo.  110;  Baxter  v,  Provi- 
denee,  12  B.  L  810;  S.  G.,  17  Am.  Hep.  645;  caaes  cited  eupra;  see  Aurora 
V.  Seed,  57  III.  29;  Gould  v.  Booth,  66  N.  Y.  62,  65;  Weia  v.  MadUon,  75 
Ind.  241;  S.  C.,  39  Am.  Bep.  135;  JEhffmevUle  v.  Decker,  84  Ind.  325;  S.  C., 
43  Am.  Bep.  86;  MogarUy  v.  WUmingUm,  6  Del.  530;  Stewart  v.  CUntan,  70 
Mo.  603;  Springfidd  v.  Spence,  30  Ohio  St.  665.  A  city,  in  grading  its  streeta 
and  constracting  gutters  for  surface  water,  is  not  bound  to  provide  againat 
extraordinary  storms,  not  usually  provided  against  by  persons  of  ordinary 
prodence:  Allen  v.  Chippewa  FalU,  52  Wis.  430;  S.  C.,  38  Aol  Bep.  748i 
EvanevtOe  r.  Decker,  84  Ind.  325;  S.  C,  43  Am.  Bep.  80. 

There  are  also  many  cases  which  bold  that  in  executing  its  lawful  anthority 
over  grading  and  improving  streets,  the  city  is  not  liablo  for  purposely  turn- 
ing surface  water  upon  the  land  of  adjacent  proprietors.  But  though  the 
anthorities  are  numerous,  they  are  open  to  doubt:  Dillon  on  Mun.  Corp.,  seo. 
1041,  1042.    But  in  genial,  it  may  be  stated  that  for  the  natural  and  m 
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Mry  reialts  of  gndlng  or  Improving  higfawByi,  by  which  gorfftoe  viter  it 
tamed  apon  adjacent  proprietors,  a  dty  is  not  liable:  WUmm  ▼.  Magor  ^  JT. 
r.,  1  Denio,  595;  8.  Q,  43  Am.  Deo.  719,  and  note  723;  Magor  qfPkaade^^ 
T.  Jiandol]^  4  Watts  ft  S.  514;  &  C,  39  Am.  Deo.  102;  Dillon  on  Mnn. 
Corp.,  sec.  1043-1045;  Stewart  y.  C^iiUon,  79  Ma  603. 

Whore  throagh  n^Iigenoe  of  the  city  adjacent  property  is  flooded  with 
snrfaoe  water,  as  where  this  oeonrs  throagh  the  ne^^igent  and  fanlty  oon- 
straction  of  sewers,  drains,  or  oalyerts,  or  throagh  failare  to  repair  them  or 
to  remove  obstrnctions  therein,  the  dty  may  be  liable:  Supra^  '^Sewen;" 
Dillon  on  Man.  Corp.,  sec.  1043-1051;  bat  see  Btmart  v.  GtknUm^  79  Mo.  008b 
And  if,  in  grading  or  repairing  streets  or  sewers,  the  snrfsoe  water  is  nnneoea* 
sarily  and  negligently  cast  apon  the  property  of  the  adjacent  proprietor,  or  this 
is  puposely  or  intentionally  done,  the  better  anthority  nndoabtedly  is  that  the 
city  will  be  liable.  Thii  view  is  adopted  by  Jadge  Dillon:  Dillon  on  Man. 
Corp.,  sees.  1041, 1042;  and  many  of  the  later  oases  follow  this  as  the  tnie  role: 
Ko(man  v.  Albany,  79  N.  T.  470;  8.  C,  35  Am.  Bep.  540;  OnICA  v.  AUxamdet, 
83  Gratt  206;  S.  C,  36  Am.  Bep.  788;  Ommm  v.  CftorfeHom  16  W.  Va.282; 
8.  C,  87  Am.  Bep.  763;  Bamt  v.  Hamubal,  71  Ma  449;  WeU  v.  Madimm,  76 
Ind.  241;  8.  C,  39  Am.  Bep.  135;  Wtat  Ortmffe  v.  ifeU,  87  N.  J.  £q.  600;  8. 
C,  45  Am*  Bep.  670;  North  Vernon  v.  Voegler,  89  Ind.  77;  Prmeettm  v.  tiVsdbt, 
93  Id.  102;  bat  see  ^oUe  v.  iSS(L  ^OofUb  56  Vt  522. 

LiABiuTT  or  CmsB  iob  NaoLfeOT  to  Bbfazr  Stbcits:  Note  to  BromiUig 
V.  City  qf  8prmg/lM,  63  Am.  Dea  350-355. 

LlABILITT  or  MUVIOIPAL  COBFOKATIOir  IO&  NaOUOSNOB  or  OmOBBS  AKD 

AOBHTS  in  constrnotion  and  repair  of  pablio  works:  8ee  notes  to  fTaflace  t. 
City  qfMutcatine,  61  Am.  Dec.  133;  LariUard  v.  Town  i/Uonroef  62  Id.  ia4| 
J>ea$ie  v.  JRandolpk,  132  Mass.  477. 

Municipal  Cobpo&atiok  m  nor  Liable  roB  Nbobsbabt  DnrBUonov  ov 
BaiLDiiTGS  to  prevent  the  spread  of  flames:  Surrooeo  v.  Geary ^  58  Am.  Dea 
885;  see  Hale  v.  Lawrence,  47  Id.  190,  and  note  diacaseing  the  sabjeot  207* 
210;  ilmcrfean  iViii^  IToriw  V.  Z;aior«iioe,  57  Id.  420,  note  433.  Bat  it  is  liable 
for  the  annecessary  destraction:  BUhop  v.  Mayor  qfMwson^  50  Id.  400. 

Thb  fbikoipal  oau  is  oitid  to  the  point  that  a  dty  is  not  liable  for  tin 
natural  and  necesaary  conseqnenoes  of  the  ezerdse  of  the  right  of  eminent  do 
main:  Flagg  v.  CUy  ^f  Woreeater,  13  Gray,  603,  605,  607.  If  a  pablio  wori 
is  bailt  so  as  to  caase  annecessary  damage  by  reason  of  want  of  reasonabls 
care  and  skill  in  its  ooostraction,  then  the  right  of  eminent  domain  will  not 
protect  those  by  whom  the  work  is  done  from  an  action  of  tort:  Wkeeler  v. 
CUy  qf  Worcester,  10  Allen,  603;  MerryUUL  v.  YToroeater,  110  Mass.  221.  A 
dty  is  liable  in  damages  for  the  negligent  obetmction  of  the  natural  flow  ot 
a  stream  by  means  of  a  bridge  or  calvert:  Pairher  v.  CUy  ^fLofwU,  11  Qray^ 
358;  Spragvev.  CUy <if  fForceater,  13 Id.  196;  HiUT.  Boeton,  122 Mass.  358| 
BryatU  v.  Bigelow  Carpet  Co.,  131  Id.  489.  A  dty  is  responsible  for  the  n^- 
ligent  and  onskillfal  conduct  of  servants  in  the  ezecntion  of  a  pablio  work; 
J)tane  v.  Remdotph^  132  Id.  477.  The  erection  by  a  railroad  corporation  of  a 
bridge,  nnder  their  franchise,  in  a  proper  and  saitable  manner,  bat  iHiioh, 
neverthdess,  caosed  the  flowing  back  of  water  upon  the  premises,  woald  be  a 
lawful  incumbrance,  for  which  an  action  for  breach  of  covenant  against  inoum* 
branoes  would  lie  in  &vor  of  the  owner  of  the  premises;  but  if  the  bridge 
were  unnecessarily  bailt  in  such  a  manner  as  to  produce  this  result,  or  the 
obstruction  of  the  stream  were  wanton,  this  would  be  an  unlawful  act,  for 
which  an  action  of  tort  would  lie,  bat  it  would  constitute  no  breach  of  the 
covenant:  LcUhrop  v.  Oroevenor,  10  Gray,  54.  All  the  above  oases  dta  th* 
friadpal 


8^  1866.]  EsTABBOOK  n  SmiH.  M8 

ESXABBOOK  V.  SmEEH. 

Ce  Om^T.  970.] 

IvDOssmraiT  ov  Hon  Patabub  to  Fdui,  ob  Ob]»b»  BTQini  F 
his  individiial  name,  does  not  aathoriie  the  other  pttrtoer  to 
in  his  own  name. 

Aoraov  of  conixact  on  a  promissory  note,  payable  to  "Esta- 
broolc  &  Bichmondy  or  order/'  and  indorsed  by  Richmond  in 
his  own  name,  in  order  to  transfer  his  interest  in  the  note  to  his 
partner  Estabrook,  who  ia  the  plaintiff.  It  is  submitted  to  this 
oonrt  whether  this  indorsement  enabled  the  plaintiff  to  mftlni^Ti 
an  action  on  the  note  in  his  own  name. 

D.  Ibtier,  for  the  plaintiff, 

E.  WoMmm,  for  the  defendant. 

By  Court,  Dewet,  J.  We  take  the  rule  to  be  uncontroyerted, 
that  a  promissory  note  payable  "  to  A  B,  or  order,"  cannot  be 
transferred  so  as  to  give  a  right  of  action  in  the  name  of  a  holder, 
not  the  original  party,  without  an  indorsement  by  the  payee. 
The  application  of  this  principle  seems  to  be  dedsire  against 
the  right  of  the  plaintiff  alone  to  maintain  this  action.  The 
action  is  brought  by  Estabrook  upon  a  note  made  to  a  copartner- 
fihip,  Estabrook  &  Bichmond,  promising  them,  by  the  name 
of  their  copartnership,  to  pay  them  or  order  a  certain  sum  of 
money.  That  this  action  cannot  be  maintained  by  the  plaintiff, 
as  payee  of  the  note,  is  obTious;  as  that  would  at  once  present 
a  case  where  there  was  an  omission  to  join  all  the  payees  as 
plaintiffs,  which  would  be  &tal  to  the  action.  The  only  ques- 
tion, therefore,  is,  whether  this  note  is  legally  indorsed,  so  as 
to  enable  the  plaintiff  to  maintain  the  action  as  indorsee? 

The  payees  of  the  note  are  Estabrook  &  Bichmond,  who 
compose  a  partnership.  An  indorsement  of  the  note  by  the 
payees  would,  therefore,  be  an  indorsement  by  Estabrook  & 
Bichmond,  and  this  would  correspond  with  the  form  of  the 
note,  and  transfer  the  same  to  their  indorsee.  One  partner  might 
properly  transfer  the  note  by  indorsement;  but  he  must  do  it 
hy  indorsing  the  partnership  name.  Anything  less  than  this 
seems  to  be  an  irregularity,  and  a  departure  from  the  legitimate 
mode  of  transfer  of  a  negotiable  note  or  bill,  payable  to  the 
order  of  a  copartnership. 

It  is  not  contended  that  the  indorsement  by  Bichmond  alone 
would  haye  been  sufficient  to  authorize  an  action  in  the  name  of 
a  third  person  as  indorsee;  but  it  is  urged  that  such  ij 
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ment  is  sufficient  to  authozuse  an  action  by  the  other  partner, 
Estabrook,  aa  indorsee.  The  position  taken  is  that  BichmoncU 
by  his  indorsement,  has  parted  with  all  his  interest,  and  sa 
Tested  the  entire  note  in  Estabrook.  This  may  be  all  true,  as 
between  Biehmond  and  Estabrook,  and  might  be  quite  suffi- 
cient to  settle,  as  between  them,  to  whose  use  this  money  waa 
to  be  held  when  collected.  But  the  question  still  recurs  as  to 
the  effect  of  such  an  indorsement  as  against  the  maker  of  the 
note,  and  whether  it  creates  the  legal  relation  of  indorsee. 

As  already  remarked,  the  present  action,  if  maintainahle  at 
all,  is  maintainable  by  Estabrook  as  indorsee  of  the  note.  1V> 
constitute  a  l^gal  indorsement,  the  payees  Estabrook  &  Bich* 
mond  must  be  the  indorsers.  But  no  such  indorsement  han 
eter  been  made.  No  one  has  professed  to  indorse  the  note  in 
the  partnership  name.  The  only  indorsement  is  that  of  Bioli» 
mond  indiTidually;  and  although  it  might  be  quite  competent 
for  the  payees,  Estabrook  Sl  Biehmond,  in  their  partnership 
name,  to  ha^e  indorsed  it  to  Estabrook,  yet  they  haTe  not  done 
so. 

We  haye  found  no  authority  for  maintaining  an  action  by  aD 
indorsee  under  such  circumstances.  The  case  of  Ooddardr. 
Lyman,  14  Pick.  268,  which  seems  to  be  the  most  &Torable 
case  dted  to  sustain  the  position  taken  by  the  plaintiff,  was 
widely  different  from  the  present  case.  In  that  case,  although 
the  original  indorsement  was  by  two  only  of  three  payees,  and 
made  to  the  other  payee  and  a  third  person,  yet  it  was  subse- 
quentiy  indorsed  by  the  third  payee,  and  came  to  the  hands  of 
the  plaintiff,  who  instituted  the  suit  with  the  indorsement  of  all 
the  payees.  That  case,  upon  its  facts,  does  not,  therefore, 
furnish  any  precedent  for  this  case;  although  some  of  the  re- 
marks, as  found  in  the  opinion  of  the  court  might  seem  to 
indicate  a  broader  doctrine  than  the  case  required. 

The  plaintiff  then  had  leave  to  amend,  on  terms,  l^  joining 
the  other  partner,  and  had  judgment  for  the  amount  of  the 
note.  

iNDOBSnCSNT  BT  OnB  JoIHT  PHOIOBU  lOE  HmSBf.T  AMD  BD  Oo-IBOM- 

UBi,  wlthoat  specud  aathority.  tnuufen  no  title  to  the  notes  LamU  t.  iM- 
kig,  23  Am.  Deo.  545. 

AuTBOBiTT  or  Pabtvxe  to  Indobsi  vob  Fxbk:  See  note  to  Nm  Tori 
/Ireeifli  Im,  Co,  ▼.  BenneU,  13  Am.  Dec.  117. 
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(6  QmkT,  873.] 

Ko  KmiAnB  or  OonrsHAHT  AOAnm  IxaoMBaAacm  oooon  torn  ImI  tfail 
gnuitor  held  the  land  on  a  oooditioii  to  ereet  a  hooM  tfaoraon  witfaia 
%  certain  time. 

ltd  Maihtain  AcnoH  ov  OovxirAiiT  ov  Wa&raiitt,  plaintiff  nnut  tlMMr 
eviotka  or  what  if  tantamount  thefeto. 

Vnamov  or  Mojooaoi  nr  CkuvsvAiiT  AoaimT  LrouMBnAnoM  n  vot 
BxnKDXD  TO  Covxxaut  or  WAXSJonr^  ninee  the  two  oorenaati  an 
not  connected  covenante  of  the  same  import,  and  directed  to  one  and  tfao 
same  object. 

^Ymart  st  Oraktbi  or  MoBiaios  Aoannv  Whiob  Hi  oouud  vot 
Maxb  Ainr  Lhul  Dimmn,  for  the  pupoae  of  prerenting  an  aotnal 
erriction,  entitlea  him  to  an  action  on  a  covenant  of  wananty. 

Ctaaam  mat  RnoorxB*  nr  AonoN  roB  BnxiOB  or  Cotbiakt  or  Wa»- 
BABTTt  where  he  hae  paid  off  a  mortgage,  to  preveot  actual  evictiony  the 
whole  amount  of  the  mortgage,  and  interest  thereon,  where  it  was  paid 
hefore  the  trial,  even  though  it  was  paid  after  he  conveyed  the  estate  to 
another,  who  undertook  to  pay  the  mortgaffs  aa  part  of  the  omnrideration 
of  the  oonveyanoe. 

Pabol  Svidbioi  that  OBAsm  WAB  TO  Tabs  CknmRAHGi  Sunnor  to 
OoTBTAHDiiro  MoBiOAOi,  OT  that  he  paid  little  or  no  conaidegation,  la 
not  admisnhU  to  control  a  covenant  of  waoanty  in  an  action  for  a  breach 
thereof. 

AmiOH  of  oontnct  on  coveiuuitB  in  a  dood  from  tho  defend* 
ant  to  the  plaintiff,  expreflsing  a  consideration  of  six  hundred 
doUara.  There  was  a  covenant  that  the  pxemiaes  ''are  free 
of  all  incnmfarances,  except  a  mortgage  to  Spencer  Field  for 
three  hundred  and  sixty-eight  dollars  and  eighfj-fire  cents," 
and  a  covenant  to  "  warrant  and  defend  the  same  premises  to 
the  said  E.  B.  Estabrook,  his  heirs  and  assigns  forever,  against 
the  lawful  claims  and  demands  of  all  persons."  The  declara- 
tion counted  first  upon  a  breach  of  the  covenant  against  incum- 
brancesy  on  the  ground  that  the  premises  were  subject  to  a 
condition  in  the  deed,  from  the  defendant's  grantor  to  the  de- 
fendant, that  a  dwelling-house  should  be  built  thereon  vrithin 
a  year  from  the  date  of  that  deed;  and  secondly,  upon  a  breach 
of  the  covenant  of  warranty,  on  the  ground  Uiat  the  plaintiff 
had  been  obliged  to  pay  off  Field's  mor^^age.  The  house  was 
erected  within  the  year,  but  after  the  date  of  the  deed  declared  on. 
A  witness  for  the  plaintiff,  one  John  Field,  testified  that  he  was 
the  agent  of  Spencer  Field,  and  duly  demanded  of  the  defend- 
ant Smitl^  the  payment  of  the  interest  on  the  Field  mor^^age  at 
about  tLo  time  the  first  installment  fell  due;  that  the  plaintiff 
soon  after  called  on  him  and  told  him  the  interest  would  be 
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paid,  and  he  then  told  the  plaintiff  that  his  imrtrnetiona  were,  if 
the  interest  and  payments  were  not  made  when  doe,  a  suit  for 
possession  would  be  commenced;  that  befoxe  the  commence- 
ment of  this  suit  the  plaintiff  paid  him  the  interest  due  and 
part  of  the  principal,  leaving  the  balance  of  the  principal, 
amounting  to  two  hondred  and  thirty-one  dollars  and  ninety- 
eight  cents,  and  this  balance  the  plaintiff  paid  him  after  the. 
commencement  of  this  suit  on  the  day  before  the  trial.  The 
defendant  offered  evidence  tending  to  diow  that  when  he  made 
the  deed  declared  on  it  was  agreed  between  him  and  the  plain- 
tiff that  the  plaintiff  and  his  mother  should  furnish  him  with 
money  sufficient  to  erect  the  dwelling-house  on  the  premises, 
and  take  a  deed  of  the  premises  as  they  then  wera«  or  hold  the 
same  as  security  for  the  money  so  adYanced;  and  it  was  agreed 
that  when  the  house  was  erected  the  plaintiff  might  sell  the 
premises  if  the  defendant  did  not  reimburse  him,  and  repay 
himself  and  his  mother  the  money  advanced;  that  the  deed  was 
made  and  the  house  built,  toward  which  the  defendant  fur- 
nished labor  and  materials  to  a  considerable  amount,  and  that 
after  the  erection  of  the  house,  and  before  bringing  this  suit, 
the  plaintiff  sold  the  property  to  one  Barrows,  and  that  the  ex- 
istence and  amount  of  the  mortgage  were  known  to  the  plaintiff 
when  he  took  the  deed,  and  he  was  by  agreement  to  take  the 
premises  subject  to  this  mortgage;  that  no  other  consideration 
was  paid  by  the  plaintiff  for  the  deed,  and  when  he  sold  the  prop- 
erty he  received  more  than  enough  to  reimburse  himself  and  his 
mother  for  the  money  advanced  and  to  satisfy  the  mortgage  debt. 
The  plaintiff  objected  to  this  evidence,  and  it  was  rejected.  The 
defendant  put  in  evidence  the  deed  from  the  plaintiff  to  Bar- 
rows, in  which  the  consideration  named  was  two  thousand  Ave 
hundred  dollars,  and  Barrows  agreed  to  pay  upon  the  mortgage 
two  hundred  and  sixty-eight  dollars  and  eighty-five  cents,  and 
cause  the  same  to  be  discharged,  and  to  hold  the  premises  in 
trust  for  the  payment  of  the  mortgage.  The -defendant  requested 
instructions  that  there  was  no  breach  of  either  covenant  de- 
clared on,  and  that  if  the  plaintiff  was  entitled  to  recover  any- 
thing under  the  covenant  of  warranty  he  could  recover  only  so 
much  as  he  had  paid  before  his  deed  to  Barrows.  But  the  court 
instructed  that  there  was  a  breach  of  the  covenant  against  in- 
cumbrances for  which  the  plaintiff  was  entitled  to  nominal  dam- 
ages, and  that  if  the  testimony  of  John  Field  were  true,  it  showed 
a  bi*each  of  the  covenant  of  warranty,  for  which  the  plaintiff 
was  entitled  to  recover  the  full  amount  of  the  mortgage,  as  he 
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bad  paid  it  bef oze  the  triaL    Yeidiot  hj  eonaeai  for  the  phdn- 
tiff»  and  ezoeptioiui  bj  the  dsf endanl 

B.  WaMmm,  for  the  defendant. 
D.  JMer.  for  the  plaintiff. 

By  Ciourt,  liaxcuLr,  J.  The  court  aze  of  opinion  that  the 
phintiff  cannot  maintain  this  action  on  the  covenant  against 
incmnbxances.  The  condition  as  to  the  erection  of  a  honse  made 
the  estate  defeasible;  but  this  ^was  not  an  incombrance,  ^thin 
the  legal  meaning  of  the  coTenant  against  incmnbrances;  nor 
has  the  estate  been  defeated  by  breach  of  that  condition.  This 
action  can  be  maintained,  if  at  all,  on^  on  the  covenant  of  war- 
ranty. To  maintain  an  action  on  that  covenant,  the  plaintiff 
must  show  an  eviction,  or  what  is  tantamoont  to  an  eviction. 
And  this  iashown  by  tlie  facts.  The  plaintiffpaid  a  mortgage  on 
the  land  against  wldoh  heconld  not  nuilce  any  legal  defense,  and 
thns  bonght  in  a  paramount  rig^t,  for  the  poxpose  of  preTenting 
an  actoal  eviction.  This^ntitles  him  to  an  action  on  the  cotc- 
nant  of  warranty  unless  that  covenant  is  to  be  restricted  in  the 
manner  insisted  on  by  the  defendant:  Whitney  t.  Dinmnore,  6 
Gush.  128, 129,  and  cases  there  cited. 

The  defendant  insists  that  the  exception  of  the  mortgage  in 
the  coTenant  against  incumbrances  extends  to  the  covenant  of 
warranty;  sothat  the  plaintiff's  claim  is  excepted  from  the  latter 
covenant  against  the  lavrfol  claims  of  all  persons,  just  as  it  would 
have  been  if  to  that  covenant,  as  it  stands  in  the  deed,  had  been 
added  the  words,  "except  against  those  claiming  under  the 
mortgage  above  named." 

The  question  how  far  and  in  what  instances  words  of  restric- 
tion or  qualification,  annexed  to  one  covenant  in  a  deed  convey- 
ing real  estate  are  to  be  extended  to  other  covenants  therein, 
was  discussed  by  Parker,  J.,  in  Sumner  v.  WtUiama,  8  Mass.  214 
[5  Am.  Dec.  83];  and  the  adjudged  cases  have  since  been  fully 
collected  and  compared  in  Sugden  on  Vendors,  o.  14,  sec.  8; 
Piatt  on  Covenants,  c.  11,  sec.  7;  and  Bawle  on  Covenants,  c. 
10.  It  would  therefore  be  a  superfluous  labor  in  this  case  to 
comment  on  those  numerous  decisions  and  the  distinctions 
between  them. 

We  need  do  no  more  than  to  state  the  ground  of  the  opinion 
which  we  have  formed,  that  the  defendant's  covenant  of  warranty 
is  not  restricted  nor  limited  by  his  restricted  covenant  against 
incumbrances.  That  ground  is,  that  the  two  covenants  are  not 
connected  covenants  of  the  same  import,  and  directed  to  one 
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ftnd  the  iBo»e  object.  This  point  mm  adverted  to  hy  Bewail*  J., 
in  Sumner  Y.WiUiamM,  ^upra^andin  some  of  the  earlieet  Kngliiih 
deoicdons  on  this  snbjeot,  and  is  illuBtrated  and  applied  in  the 
case  of  HoweU  t.  Richards,  11  East,  633.  There  it  was  decided 
that  the  ooTonants  for  good  title  and  for  right  to  conyej,  **  not- 
withstanding any  act  done  by  the  grantors/'  did  not  zestiain  nor 
qaalify  the  succeeding  coTcnant  for  qniet  enjoyment,  **  witfaont 
the  lawful  let  or  disturbance  of  the  grantors,  or  their  heirs  or 
assigns,  or  of  any  other  person  or  persons  whatsoeter,"  We' 
refer  to  the  whole  of  Lord  Ellenborough's  opinion,  quoting  only 
the  following  passages:  <'  The  coTenant  for  title,  and  the  cots- 
nant  for  right  to  conyey,  are  connected  coyenants,  generally  of 
the  same  import  and  effect,  and  directed  to  one  and  the  same 
object;  and  the  qualifying  language  of  the  one  nu^  therefore 
properly  enough  be  considered  as  yirtually  transfeixed  to  and 
included  in  the  other  of  them.  But  the  coyenant  for  quiet 
enjoyment  is  of  a  materially  different  import,  and  directed  to  a 
distinct  object."  ''And  it  is  perfectly  consistent  with  reason 
and  good  sense  that  a  cautious  grantor  should  stipulate  in  a 
more  restrained  and  limited  manner  for  the  particular  descrip- 
tion of  title  which  he  purports  to  conyey  than  for  quiet 
enjoyment."  ''He  may  yery  readily  take  upon  him  an  in- 
demnity against  an  eyent  which  he  considers  as  next  to  im- 
possible, whilst  he  chooses  to  ayoid  a  responsifailiiy  for  the 
strict  legal  perfection  of  his  title  to  the  estate,  in  case  it  should 
be  found  at  any  future  period  to  haye  been  liable  to  some  excep- 
tion at  the  time  of  his  conyeyance.  He  may  haye  a  moral 
certainty  that  the  existing  imperfections  will  be  effectually  re* 
moyed  by  the  lapse  of  a  short  period  of  time,  or  by  the  happen- 
ing of  certain  immediately  impending  or  expected  eyents  of 
death,  or  the  like.  But  these  imperfections,  though  cured  so 
as  to  obyiate  any  risk  of  disturbance  to  the  grantees,  could 
neyer  be  cured  by  any  subsequent  eyent,  so  as  to  saye  a  breach 
of  his  coyenant  for  an  originally  absolute  and  indefeasible  tiUe. 
The  same  prudence,  therefore,  which  might  require,  the  qualifl- 
cation  of  one  of  these  coyenants,  might  not  require  the  same 
qualification  in  the  other  of  them,  affected  as  it  is  by  diflGspent 
considerations,  and  addressed  to  a  different  object;*'  See  also 
8mUh  y.  drnpUm,  8  Bam.  k  AdoL  188;  and  JTean  y.  Skrcmg^  8 
Irish  Law  Bep.  74,  88. 

So  in  the  case  at  bar,  the  defendant  might  well  coyenant  to 
warrant  against  the  eyiction  of  the  plaintiff  by  the  holder  of  the 
mortgage,  though  he  could  not  coyenant  against  all  incumfaranoeB 
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'wiihcmt  Tendering  himself  forthwith  liable  to  an  action^for 
nominal  damages  at  least,  for  breach  of  such  coTenant.  And  by 
the  terms  of  his  deed  he  has  covenanted  against  the  eviction  to 
^hich  the  plaintiff  has  been  subjected.  If,  as  the  defendant 
offered  to  prove  at  the  trial,  the  plaintiff  agreed  "to  take 
the  premises  subject  to  said  mortgage,''  then  that  agreement 
should  have  appeared  in  some  way  in  the  deed  or  in  some  other 
written  instrument.  It  was  as  easy  to  except  the  claim  on  the 
outstanding  mortgage  from  the  covenant  of  warranty  as  from 
the  covenant  against  incumbrances,  if  such  was  the  understana- 
ing  of  the  parties.  But  nothing  is  clearer  than  that  the  parol 
evidence,  which  was  offered  to  control  the  covenant  in  the  deed, 
was  inadmissible. 

The  plaintiff  is  to  have  judgment  for  damages  to  the  amount 
of  the  mortgage  delt  and  interest  thereon.  He  has  been 
damnified  to  exactly  that  amount. 

Exceptions  overruled. 

OovsNAifT  AOAiirar  Ikoumbbancis  BaoKxir  bt  KiistBiius  or  OonsAvmHO 
Mobsgaoe:  Beed  ▼.  Pierce^  98  Am.  Deo.  761;  or  by  prior  loMo;  Oriee  v.  fiSoor* 
^mmgh,  42  Id.  801. 

BvionoN  OK  m  Bqutvalbnt  n  yscMiABT  to  SusTAur  AcnoH  iob 
Bbbach  or  OovxKABT  ov  Wabbaktt:  Bank  iif  UUea  v.  Marsettamt  40  Abu 
Doo.  180;  Joknstm  v.  ^yw'*  iSv'ri,  Id.  444;  Swrgei  ▼.  Arigki^  Id.  46;  Dam$  ▼. 
^miih^  48  Id.  270,  aod  oaaet  died  in  the  notes.  What  oonstitntee  an  eviotion, 
•ee  note  to  DamU  v.  Heaih,  40  Id.  63;  Logan  v.  MaMer,  S3  Id.  846;  tee  ate 
Jii0ffin»  y.  /oAiMom  60  Id.  644. 

Mbasubb  ov  Damaobs  iob  Bbbaob  or  Wabbabtt  or  Tttlb  to  Lavb  ie 
porohaee  moai&y  with  intereet  from  the  time  of  the  pnrchaeet  DaaU  ▼.  SmUk^ 
48 Am.  Deo.  270;  EBioU  v.  Thampmm,  40  Id.  630;  ClarkY.  Parr,  46  Id.  620; 
note  to  Logan  y.  Moulder^  33  Id.  846.  But  the  damages  will  be  nominal  if 
before  reooreiy  against  the  wammtor  he  obtains  titlei  Baxter  v.  Bradleg,  87 
Id.  40. 

Pabol  Bvidbbcb  to  Show  that  Obabiob  did  vot  Wabbabt  aoaub* 
PABnouLAB  I]rou]lBBAVO[i^  where  the  oonveyanoe  oovenants  against  all  In* 
^mmbranoss,  oanaot  be  reoeived:  Orke  v.  Scarborough,  42  Am.  Deo.  301. 

Thb  PBI9CIPAL  0A8B  18  OITBD  to  the  point  that  an  ezoeption  in  a  covenant 
•gainst  inenmbranoee  does  not  affect  a  covenant  of  warranty:  Bvgglea  v.  Bar* 
Am,  16  Ony,  162.  In  iffAermmi  v.  PTIOimiM,  118  liass.  486,  it  was  hdd  thai 
iha  erection  of  m  wall  npoo  leased  premlsss  by  the  aatlmrity  of  the  lessor 
a  breaoh  of  the  oovenant  for  quiet  enJoyoMBt,  and  the  priAdpal  case  wis 

to. 
An.  IMm.  Vol.  LXVI— If 
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GliABX  t;.  HOLDEN. 
[7  GmjLT.  8.] 

Wbas  n  WAtn.— Cutting  timber  and  otber  wood  on  wood  and  timber  IaimI 
held  by  tenant  for  life,  and  for  parpoaes  other  than  the  nae  of  the  eetate*. 
ia  waate;  although  the  object  ia  to  restore  the  land  to  paatnre,  aa  it 
originally  waa  when  the  life  estate  oommenced;  and  although  it  might 
have  been  good  hosbandry  in  an  owner  of  the  fee  to  have  so  restored  it. 

What  is  not  Wastb. — Changing  estate  from  pasture  to  woodland  by  tenant 
in  dower,  in  suffering  wood  to  grow  up  on  land  which  was  pasture  before,, 
is  not  waste. 

BwBBnoiiKR  ov  Lavd  Held  in  Dowbb  n  Ownkr  of  Obowino  Wooi> 
ANP  TnfBXB  THBRiON,  excopt  enough  for  use  of  life  estate;  has  n  full 
right  to  dispose  of  it;  and  when  severed,  it  becomes  the  personal  property 
of  reversioner,  who  may  enter  and  take  it  away. 

TsBBPAflS  for  fareaking  and  entering  plaintiff 's  close  and  cany* 
ing  away  tweniy  cords  of  wood  from  a  tract  of  land  set  off  to> 
Hannah  Marshal,  widow  of  Josiah  Marshal,  as  her  dower. 
When  this  allotment  was  made,  part  of  the  tract  was  woodland 
and  the  remainder  pasture-land.  After- Josiah's  death,  the  pas- 
ture-land was  allowed,  through  nature's  changes,  to  beoome- 
coTered  with  a  growth  of  young  wood  timber.  In  the  winter  of 
1849-50,  plaintiff,  tenant  of  widow,  cut  about  forty  cords  of 
wood  thereon,  all  that  was  then  worth  cutting,  under  an  agree- 
ment with  the  widow  that  he  should  reoeiTe  one  half  of  the- 
wood.  He  remoTed  his  half  of  the  wood  to  another  portion  of 
the  land  and  piled  it  up.  Holden,  the  reversioner,  entered  with 
the  other  defendants  and  carried  the  wood  away.  The  follow- 
ing instruction  for  defendant  was  refused:  ''That  inasmuch 
as  the  widow  had  suffered  the  pasture-land  to  become  wood- 
land, neither  she  nor  any  person  claiming  under  her  could  use 
such  woodland  for  any  purpose  for  which  she  could  not  have 
used  woodland  which  was  such  when  set  off  to  her;  and  also, 
that  the  widow  had  no  right  to  give  to  the  plaintiff  any  part  of 
the  wood  in  payment  for  cutting  the  same;  and  that  the  wood 
cut  by  the  plaintiff  under  such  an  agreement  did  not  vest  in 
him,  but  remained  the  property  of  the  reyersioner."  But  the 
juiy  was  instructed:  ''That  if  the  widow  did  suffer  the  said 
pasture-land  to  become  woodland,  it  was  waste,  for  which  Hol- 
den might  have  obtained  a  forfeiture  of  the  place  wasted,  if  he 
had  seasonably  entered;  that  if  the  widow  cut,  or  caused  to  be 
cut,  the  said  wood  for  sale,  or  for  any  purpose  except  for 
use  upon  the  dower  estate,  or  to  restore  the  said  woodland  ta 
pasture-land,  it  was  waste,  and  the  defendants  were  not  liable 
for  taking  such  wood;  but  that  if,  before  an  entiy  by  Holden^ 
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• 
the  widow  in  good  faitli  cut>  or  caused  to  be  cut,  the  wood  stand* 

ing  upon  land  which  had  thus  became  woodland,  with  the 

intention  of  restoring  such  land  to  pasture>land,  she  was  justified 

in  BO  doing,  and  the  defendants  were  liable  for  taking  the  wood 

when  cut;  and  also  that  the  burden  of  proof  was  upon  the 

defendants  to  show  that  the  said  wood  was  not  cut  for  the  pur* 

pose  of  restoring  the  land  as  aforesaid;  but  that  if  said  pasture 

had  not  grown  up  to  woodland  the  widow  would  have  a  right 

to  clear  up  such  pasture,  and  the  small  wood  so  cleared  oft 

would  not  belong  to  Holden."   Verdict  for  plaintiff,  and  defend^ 

ants  excepted. 

«/.  P.  Ganverse^  for  the  defendants. 
£.  R  BuOer,  for  the  plaintiff. 

Bj  Court,  BioxLOW,  J*.  The  court  erroneously  ruled  thai 
changing  the  estate  from  pasture  to  woodland  by  the  tenant  in 
dower,  by  suffBring  wood  to  grow  up  on  land  which  was  pasture 
before,  was  waste:  Pynckon  y.  Steams,  11  Met.  804  [45  Am.  Dec. 
207].  As  that  instruction,  howcTer,  was  in  faTor  of  the  defend* 
ant,  it  would  be  no  ground  for  granting  him  a  new  trial. 

But  there  was  an  essential  error  in  the  instructions  of  the 
court  which  diverted  the  attention  of  the  jury  from  the  real  issue^ 
and  tended  to  prejudice  the  defendants'  case.  The  justification 
on  which  they  rested  their  defense  was,  that  the  wood  claimed 
by  the  plaintiff  under  his  agreement  with  the  tenant  in  dower 
in  fact  belonged  to  the  owner  of  the  fee,  because  in  cutting  it 
she  had  committed  waste.  This  was  the  only  question  before 
the  jury.  As  the  defendants  were  bound  to  establish  their  jus- 
tification, the  burden  was  on  them  to  show  that  in  cutting  the 
wood  in  controversy  a  lasting  damage  had  been  done  to  the  free- 
hold or  inheritance.  But  diey  were  not  bound  to  prove  any- 
thing beyond  this.  The  intent  or  motive  with  which  the  tenant 
in  dower  acted  was  wholly  immaterial  to  this  issue.  A  tenant 
for  life  cannot  pull  down  buildings,  cut  off  timber  trees,  or  do 
other  acts  which  tend  to  the  disherison  of  the  remainderman  or 
reversioner,  and  justify  them  on  the  ground  that  he  acted  in  good 
faith,  without  any  purpose  of  permanently  injuring  the  estate. 
Buch  acts,  in  law,  constitute  waste,  for  which  the  tenant  for  life 
is  liable,  however  innocent  or  honest  may  have  been  the  purpose 
with  which  they  were  done.  It  was  therefore  clearly  erroneous 
in  the  judge  to  instruct  the  jury  that  the  defendants  were  bound 
to  show  that  the  cutting  of  the  wood  by  the  tenant  in  dower  wae 
not  done  in  good  faith. 

Exceptions  sustained. 
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A  new  trial  was  liad,  in  which  the  evidenoe  and  instnictiona 
asked  for  by  defendant  were  the  same  as  at  the  former  triaL 
The  instructions  requested  were  refused,  but  the  jury  was  in- 
structed *'  that  it  was  a  question  of  fact  for  the  juiy  whether 
the  cutting  of  the  wood  was  in  accordance  with  good  husbandry; 
that  if  it  was,  the  widow,  or  her  servant  or  agent,  was  justified 
in  BO  doing,  and  the  defendants  were  liable  for  taking  said 
wood."    Verdict  for  plaintiff,  and  defendants  excepted. 

By  Court,  Shaw,  C.  J.  Upon  the  facts  appearing  in  the  bill  of 
exceptions,  the  court  are  of  opinion  that  although  the  land  was 
pasture  when  it  was  set  off  to  the  widow  as  dower,  yet  if  she  per- 
mitted it  to  become  woodland,  bearing  a  growth  fit  for  timber,  and 
it  was  de  facto  such  woodland  when  the  wood  and  timber  were 
cut,  such  cutting  was  waste,  in  the  same  manner  and  to  the  same 
extent  as  it  would  have  been  had  it  been  woodland  of  the  same 
description  when  it  was  set  off  to  her  as  dower.  It  was  wood 
and  timber  land  when  the  timber  was  cut;  it  was  held  by  a  ten- 
ant for  life;  and  therefore,  cutting  timber  and  other  wood  for 
purposes  other  than  the  use  of  the  estate,  for  timber  and  fuel, 
by  tenant  for  life,  was  waste.  The  wood  and  timber,  when  sev- 
ered, became  by  law  the  personal  property  of  Holden,  who  was 
the  reversioner,  having  the  next  right  to  enter  and  become  seised; 
and  therefore  he  was  justified  in  entering  the  close  and  taking 
the  wood,  which  was  thus  his  property.  The  tenant  in  dower 
had  no  right,  after  the  land  had  become  covered  with  a  growth 
of  wood  and  timber  by  her  permission,  to  cut  it,  beyond  the 
amount  required  for  the  estate  itself,  even  though  it  might  have 
been  good  husbandry  in  an  owner  in  fee  thus  to  take  off  the 
wood  and  timber,  clear  up  the  land,  and  thus  again  bring  it 
under  cultivation.  Such  owner  in  fee  would  be  the  owner  of 
the  wood  and  timber,  with  a  full  right  of  disposing  of  it;  but 
in  case  of  the  land  held  in  dower,  the  reversioner  is  the  owner  of 
the  grovring  wood  and  timber,  with  a  qualified  interest  in  the 
eoil  sufficient  to  its  nourishment  and  growth,  which  right  the 
tenant  in  dower  cannot  legally  defeat.  The  judge  who  tried 
.the  cause  having  instructed  the  jury  otherwise,  the  verdict  is  set 
•side,  and  a  new  trial  granted. 

What  is  Wasti:  Ward  y.  Sheppard,  2  Am.  Deo.  025;  lVUd9  ▼.  La^Um^ 
12  Id.  91;  I>uvatt  ▼.  Waters,  18  Id.  350;  Johman  v.  Johnmm,  29  Id.  72;  noti 
to  Chvenwr  ▼.  WUhtrs,  50  Id.  102;  Clemence  v.  Steere^  53  Id.  621;  SmiUk  v. 
ekarpe,  67  Id.  574;  Smith  v.  CUy  Council  qf  Borne,  63  Id.  298. 

What  is  kot  Wastb:  Fynchon  v.  Steams,  45  Am.  Dec.  207;  Ckammei  ▼• 
Steert,  53  Id.  621. 
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DowAOiB  n  HOT  GuiLTT  ov  Wacts,  WHXzr:  Onmeh  t.  Fwfymur,  10  Am. 
Deo.  528;  Owen  ▼.  fTyvfa,  27  Id.  407. 

BsTXBfliOHKR  CAN  IdUiMVAiH  AoiiOH  AOAJOBt  Lm  TsvAVT  foT  daiuiga 
to  or  WMte  of  tbo  freehold:  Bipha  r.  Sergmmit  42  Am.  Deo.  214;  OkmnM 
y.  Steere,  53  Id.  621. 

Thb  pbdioifal  case  was  oitid  in  PkUHjm  y.  AUen^  7  Allen,  116,  to  the 
point  that  wood  and  timber,  when  seyered  by  a  tenant  for  life,  nt  onoe  became 
the  property  of  pbdntifl^  as  the  penon  holding  the  ettate  in  remainder;  and 
in  Letniard  y.  8Mam^,  131  liaai.  545,  that  by  the  illegal  act  of  tenant  to 
life,  the  remaindennan  la  Inveeted  with  the  right  to  property  to  which  oiher* 
wiie  he  wonld  haye  no  claim  except  at  the  tennination  of  the  tenancy. 


OoiiUBB   V.   POBBOB. 

[T  €tau.T,  ]&] 

Bnht  to  Aib  ahd  Liobt  n  vot  Aoquibid  by  PimoBABSft  or  Lor  oi 
which  itanda  a  building  with  a  window  oyerlooking  an  adjacent  lot,  and 
placed  in  the  wall  cloee  to  the  diyiding  line  between  the  two,  where  the 
owner  of  the  lota  eeUa  them  both  by  auction  on  the  aame  day,  with  the 
priyilegee  and  appnrtenanoee  belonging  to  each,  and  though  the  aale  and 
conyeyanoe  to  him  reepectiyely  precede  the  aale  and  conyeyanoe  of  thn 
other  lot 

Aonoir  of  tort  for  obstmoting  the  access  of  light  and  air  to  a 
window  in  plaintiff*B  shop.  The  lot  on  which  the  shop  stood, 
as  well  as  an  immediately  adjoining  one,  was  owned  by  the  Con- 
cord Mill-dam  Company.  On  April  26, 1853,  the  company  sold 
both  lots  at  auction,  and  deeds  were  soon  afterwards  given  to 
them,  with  all  the  priyileges  and  apjrartenances  belonging  to 
them.  The  opinion  gives  the  other  facts  of  sale.  When  the 
sale  was  made,  there  was  a  window  in  the  plaintifTs  shop  stand- 
ing upon  the  first  lot  sold,  and  looking  out  upon  the  other  lofc 
having  no  building  upon  it.  Soon  after  the  conveyance  to  de- 
fendant, he  erected  a  building  upon  the  latter  lot,  touching 
plaintiff's  shop,  and  entirely  obscuring  the  window,  which  was 
the  wrong  sued  for. 

J.  O.  JbboU  and  8.  A.  Braum^  for  the  plaintiff. 

0.  J£.  Brook8,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  present  case  involves  no  question 
respecting  the  right  which  the  owner  of  a  building  may  claim 
for  light  and  air  through  one  or  more  windows,  from  and  over 
the  land  of  another,  by  actual  use  and  enjoyment  for  a  required 
length  of  time.  The  question  turns  wholly  upon  the  construc- 
tion of  the  deed  from  the  Concord  Mill-dam  Company  to  the 
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plaintiff,  and  that  question  is  whether,  by  implication,  anj  right 
to  air  and  light  was  granted  bj  that  deed  to  the  plaintiff. 

The  material  facts  are  that  this  corporation,  being  the  owners 
%>t  land  including  the  reepectiTe  lots  now  held  by  the  plaintiff 
«nd  the  defendant,  offered  the  land  for  sale  by  auction,  in  lots 
designated  by  metes  and  bounds.  The  lots  were  put  up  for  sale 
4md  sold  on  the  same  day,  one  purchased  by  the  plaintiff,  the 
other  by  the  defendant,  that  to  the  plaintiff  being  bid  off  first, 
«nd  subsequently  deeds  giTcn  accordingly,  that  to  the  plaintiff 
l>eing  first.  Neither  by  the  terms  of  sale  nor  by  the  deeds  was 
any  specific  easement  for  air  or  light  expressed  to  be  gxanted  or 
reserved  to  one  over  the  other.  Under  these  circumstances,  we 
think  the  plaintiff  did  not  acquire  a  right  by  implication  to  air 
4md  light  over  the  lot  granted  to  the  defendant,  at  the  same  sale, 
through  the  aperture  for  a  window  in  the  waU  on  the  diyidiog 
line. 

There  having  been,  up  to  the  time  of  the  sale,  a  unily  of  title 
in  the  whole  parcel,  no  easement  had  been  acquired  by  one  over 
the  other.  The  allotment  and  sale  proposed  a  new  mode  of 
liolding,  and  for  purposes  different  from  those  under  which  it 
liad  been  previously  occupied.  The  sale  was  much  more  like  a 
^partition  than  a  grant  by  one  proprietor  of  part  of  his  estate, 
retaining  the  residue.  If  it  had  been  intended  to  subject  one 
to  a  servitude  in  favor  of  another,  it  is  strange  that  it  was  not 
expressed,  especially  as  such  a  sale,  which  it  was  quite  compe- 
tent for  the  ovmer  to  make,  would  have  a  ieniBncj  to  enhance 
the  price  of  the  one  and  reduce  that  of  the  other.  We  cannot 
distinguish  it  from  the  case  of  Johnaon  v.  Jordan^  2  Met.  239  [88 
Am.  Dec.  85J.  There  it  was  found  that  the  actually  ezistbig 
<irain  was  not  necessazy  for  the  use  of  the  tenement  for  which  it 
was  claimed.  And  in  the  present  case,  it  does  not  appear  that 
the  window  in  question  is  necessazy  to  the  convenient  enjoyment 
of  the  plaintiff's  tenement. 

A  case  similar  in  some  respects  to  this  was  cited  for  the 
plaintiff:  Swaneborough  v.  Coventry,  9  Bing.  306.  But  in  that 
•case  the  tenement  was  sold  as  a  dwelling-house,  "with  all  the 
Sights,  easements,  rights,  privileges,  and  appurtenances,  to  the 
«ame  belonging,  or  in  any  way  appertaining.*'  The  right  to 
lights,  therefore,  as  they  then  actually  existed,  was  thus  expressly 
|j;runted. 

In  the  present  case,  we  are  of  opinion  that  the  plaintiff  did  not 
acquire  the  right  to  air  and  light  through  the  window  in  quea* 
tion,  from  and  over  the  defendant's  land,  by  implication,  as  a 
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neoesfiaxy  incident,  and  therefore  that  this  aotion  for  obetmoi* 
ing  it  cannot  be  maintained. 
Judgment  for  the  defendant. 

AKCiKfT  LiOHTB  DoiHBD:  Sm  ezhamtiTQ  note  to  Pierre  ▼.  IkmaH  46 
Am.  Deo.  578.  The  English  Uiw  was,  that  en  action  lay  for  their  ohetmo- 
tion,  bat  this  is  no  part  of  the  American  law:  Id.;  altboagh  In  Makan  y. 
Brwpn^  28  Id.  461,  it  was  held  that  the  obstmction  of  ancient  lights  is  grcmnd 
for  an  action  on  the  case.  In  Rabeaim  ▼.  PiUenger,  82  Id.  412,  it  was  held 
that  snob  threatened  obstmction  woold  be  enjoined;  bat  in  Woodr^fr.  John' 
eon,  65  Id.  246,  it  was  held  that  bailding  so  as  to  shot  np  an  all^;ed  ancient 
window  in  a  honse  erected  on  the  line  of  a  lot  wonld  not  be  enjoined. 

Easdikit  ov  Lioht  and  Air  Impubd:  Stoqf  t.  Odtm^  7  Am.  Dec  46; 
Llvin^afofi  t.  Ma^or  qfNew  Tork^  22  Id.  622.  For  disonssioin  of  this  matter, 
see  eztenslye  notes  to  Starf  ▼.  Odtn^  7  Id.  49;  Robeton  ▼.  PiUenger,  82  Id. 
416;  Makam  y.  BroM,  28  Id.  463. 

Thb  pbxhcipal  case  was  omD  in  Sopee  ▼.  ChaggeMketm^  106  liaas.  205,  to 
the  point  that  in  the  commonwealth  of  Massschnsetts  no  easement  of  light 
and  air  exists  oyer  adjoining  lands  onless  hy  e3q;>ress  grsnt  or  coyenant;  and 
In  BtmdaU  y.  AnuIerKm,  111  Id.  120^  that  as  no  easement  was  expressly 
granted  In  the  deed  there  mentioned,  the  plaintiffs  showed  no  easement  of 
light  and  air  oyer  defendant's  land.  A  historical  allosioa  was  made  to  the 
principal  case  in  KnU  y.  ff^go^  115  Id.  213. 


PaBKBB  v.  flUNTINQTOK. 

[7  Oa4T,  as.] 

GokVOLinuys  Evidinos  ov  Pbobabli  Causb.— Conyiotion  of  party  by  jary, 
though  the  yerdict  was  obtained  by  false  testimony,  and  afterwuds  set 
sside  for  newly  discoyered  eyidenoe  and  a  verdict  of  not  goilty  returned. 
Is  conclasiye  eyidenoe  of  probable  caase  in  a  sabseqaent  aotion  for  mali- 
doas  proeecation. 

No  Cevil  Aoiiok  Lns  los  Ivjubt  Gausxp  bt  Pbbjubt,  except  in  cases 
in  which  it  is  expressly  giyen  by  statate. 

Aanas  of  tort,  commenced  against  George  F.  Farley,  since 
deceased,  and  defendant,  for  malicious  prosecution  'of  plain- 
tiff for  perjury.  Plaintiff,  on  the  trial,  offered  to  prove  that,  at 
the  time  of  said  prosecution,  Huntington,  then  district  attorney, 
obtained,  with  collusion  of  Farley,  and  by  the  latter's  false  tes- 
timony, an  indictment  against  plaintiff  for  perjury,  knowing  it 
to  be  without  probable  cause,  and  had  plaintiff  arrested  and 
tried  thereon.  The  record  of  that  prosecution  showed  that  the 
indictment  contained  two  counts,  alleging  the  same  perjury  on 
two  distinct  occasions;  that  plaintiff  was  tried  upon  boUi,  con- 
iricted,  and  appealed  on  exceptions,  which  were  oyerruled;  that 


\ 
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afterwards  a  new  trial  was  obtaiiiedy  on  the  ground  of  newly 
disooTered  e^idenoe,  on  which  new  trial  the  jmy  disagreed; 
that  he  was  tried  again,  and  acqnitted  by  the  jury  upon  the 
only  connt  submitted  to  them;  and  that  a  nolle  prosequi  was 
entered  on  the  other.  Notwithstanding  this  record,  plaintifT 
offered  to  prove  that  the  prosecution  was  malicious  and  with- 
out probable  cause;  that  the  noUe  prosequi  was  entered  because 
of  said  acquittal;  and  that  more  than  six  years  had  elapsed 
since  the  alleged  perjury.  The  court  below  ruled  that  the  evi- 
dence would  not  sustain  the  actioui  and  directed  a  T0zdiot  for 
defendant. 


B.  F.  BuOer,  for  the 

J.  O.  Abbott,  for  the  defendant. 

By  Court,  Meiqalt,  J.  There  is  nothing  in  this  case,  as  it 
now  stands  before  us,  which  has  not  heretofore  been  decided 
against  the  plaintiff,  in  Parker  t.  Farley,  10  Cush.  279,  and 
Parker  ▼.  Huntington,  2  Oray,  124,  or  at  least  intimated  in  the 
latter  case  to  be  insufficient  to  maintain  his  action.  What  we 
then  intimated,  we  now  adjudge.  This  case  furnish^  no  excep- 
tion to  the  rule,  that  a  conviction  of  a  party  by  a  jury  is  condu- 
sive  evidence  of  probable  cause  for  the  prosecution.  See  also 
Phelpa  V.  Steams,  4  Oray,  195  [64  Am.  Dec.  61],  that  an  injury 
caused  by  perjury  is  not  a  legal  ground  of  action. 

Judgment  on  the  verdict. 


Pbosablk  Ca08b,  in  Action  fob  Maucious  Pbobigution,  Bivxhbd:  8e» 
note  to  Bell  y.  Oraham,  9  Am.  Dec.  691 ;  extended  note  to  Frowman  v.  SmStk, 
12  Id.  267,  diecQflsiog  the  qnestion  as  to  what  will  rapport  an  action  for  mali- 
cioaa  proeecntion;  and  Or\ffU  v.  Sdlars^  31  Id.  422.  For  references  to  the 
variona  branches  of  malicions  prosecution,  see  collected  cases  in  note  to  Wil^ 
JOMs  ▼.  VoHmeUr,  41  Id.  649. 

pROSiouTioN  IS  Terminated  st  Entbt  of  Nolle  Pbosbqui;  accused 
may  then  sne  for  a  malicions  prosecution:  Yoeum  v.  Polly,  36  Am.  Dec.  583. 

GoNViOTiON  BT  Tbial  C^ubt  IS  C0NCLU8IVB  EviDKNCB  of  existence  of 
probable  cause  to  warrant  proeecntion,  tboagh  the  judgment  of  conviction  is 
vacated  on  appeal:  Or^  v.  SeUara,  31  Am.  Dec  422.  Bnt  in  the  notsk  t» 
Frowman  v.  SmUh,  12  Id.  267,  it  is  shown  that  the  courts  are  divided  upon 
this  question. 

Action  will  not  Lie  to  Reooveb  Daicagbs  fob  Pebjubt  Committei> 
TO  Plaintiff's  Injubt:  Ctmningham  v.  Brown,  46  Am.  Dec  140;  DunU^  ▼. 
Olidden,  52  Id.  625. 

The  PBiNCiPAL  CASE  WAS  ciTEi)  In  Denneheif  v.  Woodmm,  100  Mass.  197,  to 
Ihe  point  that  a  conviction  before  trial  Justice  and  acquittal  on  appeal  doea 
not  show  want  of  probable  cause;  but,  on  the  contrary,  is  ordinarily  held  to 
be  ooodnsive  evidence  of  probable  cause,  And  to  defeat  an  action  for  malicioo* 


Oct  1866.]  Barkeb  v.  Stetson.  457 

proaecation,  eTen  when  the  fiitt  oonviotion  is  ohtained  hy  falae  testimony.  The 
■ctioii  embodied  in  the  principal  case  was  originally  commenced  in  Parker  ▼. 
Fearky,  10  Cosh.  279;  and  Huntington  was  afterwards  joined  as  defendant  In 
Parhtr  v.  Hw^tingUm  S  FarUff,  2  Gray,  124.  Parhtr  ▼.  FwrUy,  10  Cnah.  279, 
was  cited  in  Brown  t.  LcJieman^  12  Id.  482,  to  the  point  that  an  action  for  ma- 
lidoas  proeeontion,  in  causing  plaintiff  to  be  indicted  or  arrested  and  impris- 
ooed  on  a  lawful  warrant  obtained  by  misrepresentationSy  will  not  lie  when  the 
discharge  from  such  indictment  or  prosecution  has  been  terminated  by  notte 
froieqtdf  if  entered  regularly  and  by  the  proper  officer:  Caupal  ▼.  Ward,  106 
Mass.  200;  in  Cardival  y.  SmUh,  109  Id.  158,  that  when  the  prosecution  alleged 
Ut  have  been  malicious  is  b/  complaint  in  behalf  of  the  government  for  a  crime, 
sad  in  pursuance  thereof  an  indictment  has  been  found  and  presented  to  a 
court  haying  jurisdiction  to  try  it,  sn  acquittal  by  a  jury  must  be  shown;  and 
a  uoiU  protefui  entered  by  the  attorney  for  the  govemment  ia  not  sufficient^ 
for  the  finding  of  the  grand  jury  is  some  evidence  of  probable  cause,  and  sn- 
other  indictment  may  still  be  found  on  the  same  complaint;  in  Kidder  v. 
Parkhuret,  3  Allen,  896,  that  want  of  probable  cause  cannot  be  inferred  from 
the  malice  of  the  prosecutor;  in  Denmekejf  v.  Woodman^  100  Mass.  198,  to  same 
point  referred  to  by  that  ease  above;  in  Qraioe»  v.  Dawmm^  130  Id.  80,  81,  it 
was  refenred  to  in  »comprehensiTe  diMusiion  as  to  whether  the  entry  of  a  noUs 
firoeeqid  is  or  is  not  such  a  termination  of  a  suit  as  anthorizes  the  prosecuted 
party  to  maintain  an  action  for  malicious  prosecution.  In  this  case  the  court 
thought,  as  a  matter  of  law,  that  it  could  not  be  said  that  the  entry  of  a  nofls 
prosequi  is  oonclnsiye  upon  the  rights  of  a  party;  and  in  Orana  v.  Dawmm^ 
133  Id.  420,  that  "  it  has  been  decided  in  this  commonwealth  that  »  notft 
proiequi  of  an  indictment  is  not  necessarily  such  a  determination  of  the  prose- 
cution as  will  maintain  an  action  of  malicious  prosecution;"  Parker  v.  Htatl' 
ingUm^  2  Gray,  124,  was  cited  in  Hayward  v.  Draper,  3  Allen,  652;  Randall 
V.  HaadUm,  12  Id.  414;  Bowen  v.  Mathemm^  14  Id.  502;  Biee  v.  CcoUdge,  121 
Mass.  394,  to  the  point  that  where  the  gist  of  the  action  is  not  conspiracy, 
but  damage  done  by  plaintiff  to  defendant,  the  averment  that  acts  were  done 
in  pursuance  of  a  conspiracy  does  not  change  the  nature  of  the  action,  and  if 
it  cannot  be  sustained  against  one  of  the  defendants  it  must  fail,  for  if  acta 
eharged,  when  done  by  one  ahme,  are  not  actionable,  they  are  not  made  so  by 
being  done  by  several  in  pursuanoe  of  a  oonspiraoy. 


Babkeb  t;.  Stetson. 

rr  qbat,  S3. 1 

SniVioi  09  Yon)  Feogbbs  is  TBEaPASs,  for  which  the  magistrate  isndng  it» 
and  the  officer  serving  it,  are  answerable. 

Vnaos  Who  dobs  Ko  Mobb  than  to  PaxrKE  Complaiht  to  MAonr&ATa 
D  NOT  IdABLK  IS  TRESPASS  for  aots  done  under  the  magistrate's  process 
issuing  thereon,  though  the  latter  have  no  jurisdiction. 

Aanax  of  tort  for  entering  plaintiff's  shop  and  taking  and 
eanying  away  from  it  two  casks  of  intoxicating  liqnors.  The 
entiy  and  taking  were  denied  bj  the  answer.  Plaintiff  intro- 
duced evidence  of  the  facts  stated  in  the  opinion  ^  but  became 
nonsuit,  and  excepted. 
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J.  P  Converse,  for  the  plaintiff. 
B.  jP.  Butler,  for  the  defendants. 

By  Court,  Mbtoalf,  J*.  The  defendants  made  a  complaint  to 
a  magistrate,  under  the  statutes  of  1852,  c.  822,  see.  14,  and 
therein  prayed  him  to  issue  process  for  the  seizure  of  the  plain- 
tiff's liquors;  and  they  did  nothing  more.  The  magistrate  is- 
sued the  process,  and  an  officer  served  it  according  to  its  pre- 
cept. The  section  of  the  statute  under  which  this  process  was 
issued  being  unconstitutional,  the  magistrate  had  no  jurisdic- 
tion; the  process  was  void,  and  the  service  of  it  was  a  trespass 
upon  the  plaintiff,  for  which  the  magistrate  and  the  officer  are 
answerable:  Fiaher  v.  McOirr,!  Gray,  1  [61  Am.  Dec.  381];  Kelly 
V.  Bemia,  4  Id.  83  [64  Am.  Dec.  50].  Are  the  defendants  also 
answerable,  in  the  form  of  action  which  the  plaintiff  has  adopted! 
It  is  clear  that  they  are  not  The  authorities  are  conclusive 
that  when  a  person  does  no  more  than  to  prefer  a  complaint  to 
a  magistrate  he  is  not  liable  in  trespass  for  the  acts  done  under 
the  warrant  which  the  magistrate  thereupon  issues,  even  though 
the  magistrate  has  no  jurisdiction.  If  the  complaint  is  mali- 
cious, and  without  probable  cause,  the  complainant  may  be 
answerable  in  another  form  of  action:  Brown  v.  Chapman,  6 
C.  B.  365;  Carrali  v.  Morley,  1  Gtale  &  Dav.  275;  Wrighi  v.  Tat- 
ham,  1  Ad.  &  El.  18;  Cooper  v.  Harding,  7  Id.  928;  Wesl  v. 
Smailwood,  8  Mee.  k  W.  418,  and  Horn  &  H.  117;  Barber  v. 
BoUinson,  1  Oromp.  &  M.  830;  S.  0.,  8  Tyrw.  266;  see  also 
a  recognition  of  this  doctrine  by  Lord  Oampbell,  in  Chivem  v. 
Savage,  5  El.  &  Bl.  701. 

Exceptions  overruled.  

Judicial  Owwicesl  is  not  Liablb  for  acts  done  by  him  while  acting  judi- 
cially and  within  the  sphere  of  his  jorisdiotion:  Bordem  v.  State,  54  Am.  Deo. 
217,  note  243;  BaUeff  v.  Wiggiw,  60  Id.  S50;  Deal  v.  Hanie,  63  Id.  686;  Bil- 
Ung9  y.  RuueU,  62  Id.  330. 

Maoistratb  or  Intsbiob  Jubisdiction  Who  Acts  in  Excess  of  ob 
WITHOUT  JuBisDionoN  IS  LiABLB  IN  Damaobs  to  a  party  injured  by  his 
acts:  Piper  ▼.  Pearson,  61  Am.  Deo.  438,  and  note  441,  discussing  the  liabil- 
ity of  judicial  officers:  Clarke  v.  May,  Id.  470,  and  note  473;  Deal  v.  Harrin, 
63  Id.  686,  and  citations  in  note  688. 

Tbbspass  WILL  Lib  aoainst  OmoEB  Aotino  vndib  Void  Pboobm: 
Fieher  v.  McOirr,  61  Am.  Dec  881. 

Wbit  Rbqulab  on  its  Facb  proteotsaministarial  offioerin  its  axeontioiii 
BWmge  v.  Raaedi,  62  Am.  Dec  SSa 

Whbn  Pbocess  18  JusnnoATioH  fOB  Aoxs  DoVB  UVDEB  It:  See  ool* 
lected  cases  in  this  series  in  notes  to  FUker  v.  McOirr,  61  Am.  Dec  409;  BiU 
lings  y.  Busedl,  62  Id.  332. 
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Paktt  at  WHoa  IvatAvcs  Maoistrati  BAS  ACflXD  is  TbISFA88JEB, 
with  respect  to  aXL  acts  done  in  execation  of  process  issued  by  each  inagis- 
iimte  in  ezoess  of  his  anthority:  Barhdoo  ▼.  RaandaU,  32  Am.  Dec.  46;  see 
JSmery  ▼.  Hapgood^  fi|/ni»  and  notes  to  same. 

Thb  nuvGiPAL  oa»  was  citsd  in  Emery  ▼.  Hapgood^  7  Grayt  69,  to  the 
point  that  it  is  not  the  Hnty  or  within  the  power  of  a  stranger  to  a  warrant 
to  oanse  it  to  be  enforced;  and  that  after  the  original  complaint  is  made  and 
signed,  and  testtmooj  given  in  its  sapnort^  his  daty  and  responsibiHty  are  at 
•nend. 


Emeby  v.  Hapoood. 

(T  OSAX,  66.] 

BamLkM  AHD  Vaud  ov  its  Faob,  tkouob  Aotvallt  Toid,  will 
Pbotiot  OmoBB  OBimro  its  Pbiovt  in  aooordanoe  with  the  com- 
mand of  a  conrt  or  magistrate  apparently  having  jurisdiction  of  the  case 
or  snlject-matter.  This  is  founded  on  reasons  of  public  policy,  in  order 
to  seoors  a  prompt  and  eflfoetlTe  serrice  of  legal  process. 

0nULKOKB8»  THIBB  PlB80a8»  OB  VOLinnXKBS  ABB  LlABLB  IB  ^aBPASS  fof 

interfering,  Instigating^  and  caosing  the  enforcement  of  nnlawful  pro- 
cess, though  it  may  be  regular  and  valid  on  its  face.  Public  duty  does 
not  require  such  persons  to  assume  the  responsibility  of  ezeouting  legal 


Aonoir  of  tort  for  assault  and  false  imprisonment, 
put  in  eyidenoe  a  warrant,  issued  by  Timothy  Pearson,  a  justioe 
of  the  peace,  directing  commitment  of  plaintiff  to  jail  for  con- 
tempt, committed  while  Pearson  was  acting  as  magistrate  in  try- 
ing certain  complaints  against  plaintiff  for  violation  of  liquor 
laws.  Also  two  complaints  of  like  date,  made  by  defendant, 
before  Pearson,  and  against  plaintiff,  for  alleged  violation  of 
liquor  laws,  together  with  the  warrants  issued  thereon,  and  a 
record  of  the  judgment  of  guilt  in  each  case  rendered  by  Pear- 
son. The  alleged  contempt  was  committed  on  the  trial  of  the 
second  complaint,  after  the  first  had  been  disposed  of.  Hap- 
good  was  complainant  in  each  case,  and  present  at  all  the  pro- 
ceedings before  Pearson.  He  told  the  officer,  who  hesitated 
about  serving  the  warrant  of  commitment,  to  serve  it,  and  that 
he  would  indemnify  and  save  him  harmless  against  damages; 
and  that  if  he  did  not  serve  it  he  would  be  prosecuted.  It  ap- 
peared that  it  was  in  consequence  of  these  statements  and 
promises  that  the  officer  was  induced  to  commit  plaintiff  on  the 
warrant,  and  that  he  otherwise  would  not  have  done  so.  Plain- 
tiff contended,  upon  these  facts,  that  Pearson  acted  without  any 
authority  as  a  magistrate  in  all  of  said  proceedings;  that  the 
warrant  for  contempt  was  bad  on  its  face;  and  that  defendant 
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was  liable  as  a  trospasser.  Defendant  contended:  1.  That  it 
did  not  appear  from  the  complaints  and  waxiants  against 
Emery  for  the  unlawful  sale  of  liquor  that  Pearson  acted  with- 
out authority;  2.  That  if  he  did,  the  wanant  for  contempt  was 
good  on  its  face,  and  did  not  show  any  want  of  Pearson's  au- 
thority; and  that  therefore  neither  the  officer  nor  Hapgood 
could  be  liable  in  trespass  for  the  service  of  the  warrant.  The 
court  overruled  defendant's  objections,  and  instructed  the  jury 
that  '*8aid  Pearson  had  no  legal  authority  to  issue  said  war- 
rants; that  in  issuing  them  he  had  exceeded  his  jurisdiction; 
and  that  the  defendant,  if  he  instiga  ed  and  induced  the  officer 
to  commit  the  plaintiff  on  the  warrant  of  commitment,  when 
otherwise  he  would  not  have  committed  him,  was  liable  in  this 
action/'  The  court  also  ruled  that ''  defendant  would  be  liable, 
though  the  warrant  for  contempt  was  sufficient  on  its  face,  if  he 
so  instigated  and  induced  the  officer  to  commit  the  plaintiff 
thereon,  knowing  that  said  Pearson  had  no  authoriiy  or  juxia- 
diction  to  hear  and  tiy  said  Emery  on  said  complaints  for  illegal 
sale  of  liquor."   Verdict  for  plaintiff. 

c7.  O,  JbboU,  for  the  plaintiff. 
B.  F.  BuUer,  for  the  defendant. 

By  Court,  Bxgxlow,  J.  The  want  of  juxiadiotion  in  the  magis- 
trate to  tiy  and  determine  the  complaint  originally  made  by 
the  defendant  against  the  plaintiff,  and  the  invalidiigr  of  the 
commitment  of  the  plaintiff  for  contempt,  are  fully  settled  in 
Piper  V.  Pearson,  2  Gray,  120  [61  Am.  Dec.  488].  In  that  case 
the  proceedings  before  the  magistrate  were  siniilar  to  those  in 
the  case  at  bar. 

The  only  question,  therefore,  arising  in  this  case  is  whether, 
upon  the  facts  proved,  the  defendant  is  liable  as  a  trespasser. 
In  deciding  this  question,  it  is  unnecessary  to  determine  upon  the 
regularity  of  the  form  of  the  warrant  of  commitment.  This  ia 
not  an  action  against  an  officer  for  serving  the  warrant,  or  against 
a  person  acting  by  or  under  his  authority  or  sanction;  if  it 
were,  it  would  be  essential  to  consider  whetiier  the  warrant  was 
bad  on  its  face,  and  disclosed  the  want  of  jurisdiction  in  the 
magistrate  who  issued  it.  For  reasons  founded  on  public  pol- 
icy, and  in  order  to  secure  a  prompt  and  effective  service  of  legal 
process,  the  law  protects  its  officers,  and  those  acting  under 
them,  in  the  performance  of  their  duties,  if  there  is  no  defect 
or  want  of  jurisdiction  apparent  on  the  face  of  the  writ  or  war* 
rant  under  which  they  act.    The  officer  is  not  bound  to  look 
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beyond  his  warrant.  He  is  not  to  exercise  his  judgment  touch- 
ing the  yalidily  of  the  process  in  point  of  law;  but  if  it  is  in 
due  form,  and  is  issued  by  a  court  or  magistrate  apparently  hay- 
ing jurisdiction  of  the  case  or  subject-matter,  he  is  to  obey  its 
command.  In  such  case,  he  may  justify  under  it,  although  in 
fact  it  may  haye  been  issued  without  authority,  and  therefore  be 
wholly  yoid. 

Bat  such  is  not  the  rule  applicable  to  strangers  or  third  per- 
sons, who  are  not  required  in  the  exercise  of  a  public  duty  to  as- 
sume the  responsibility  of  executing  legal  process.  If  they  inter- 
fere of  their  own  motion,  without  authority  or  command  from 
the  officers  of  the  law,  to  cause  a  writ  or  warrant  to  be  enforced, 
they  act  at  their  peril;  and  if  the  process,  though  regular  on  its 
face  and  apparently  good,  was  unauthorized,  or  was  issued  by  a 
tribunal  haying  no  jurisdiction,  or  acting  beyond  the  scope  of 
its  power,  they  are  liable  for  the  consequences  arising  from  the 
enforcement  of  unlawful  process.  It  is  upon  this  ground  that 
a  party  is  held  responsible,  at  whose  suit  execution  is  made, 
when  the  officer  serying  it  incurs  no  liability.  The  rule  is,  that 
if  a  stranger  yoluntarily  takes  upon  himself  to  direct  or  aid  in 
the  seryice  of  a  bad  warrant,  or  interposes  and  sets  the  officer  to 
do  execution,  he  must  take  care  to  find  a  record  that  will  sup- 
port the  process,  or  he  cannot  set  up  and  maintain  a  justifica- 
tion: Barker  y.  Braham,  8  Wils.  876;  ParwnB  y.  Loyd,  Id.  841; 
Bryant  y.  GlulUm,  1  Mee.  &  W.  408;  West  y.  SmaUwood,  8  Id. 
418;  CodHngUm  y.  Llayd,  8  Ad.  &  EL,  N.  S.,  449;  CarraU  y. 
Morley,  1  Id.  18;  Green  y.  Elgie,  6  Id.  114. 

In  the  present  case,  the  defendant  was  a  yolunteer  in  urging 
the  officer  to  senre  a  yoid  warrant  ui)o&  the  plaintiff;  and  under 
the  instructions  giyen  to  the  jury,  it  is  found  by  their  yerdict 
that  the  plaintiff  would  not  haye  been  committed  to  jail  but  for 
his  interference  and  instigation.  He  was,  in  a  l^gal  sense,  a 
etxanger  to  the  warrant.  It  was  not  his  duty,  or  within  his 
firoyinoe,  to  cause  it  to  be  enforced.  After  haying  made  and 
signed  the  original  complaint,  and  testified  in  its  support  before 
the  magistrate,  his  duty  and  responsibility  were  at  an  end :  Barker 
▼.  8iet9(m,  7  Gray,  63  [ante,  p.  457].  He  cannot,  therefore,  shelter 
himself  under  tiie  authority  of  the  officer,  and  claim  immunity 
on  the  ground  that  the  warrant  was  regular,  and  disclosed  no 
want  of  jurisdiction  in  the  magistrate.  But  it  being  apparent  by 
the  record  that  the  warrant  was  illegally  issued  and  yoid,  the  de- 
fendant is  responsible  for  the  trespass  which  he  caused  to  be 
committed  upon  the  plaintiff. 

Judgment  on  the  yerdict. 
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WuEN  Process  is  Justiiication  fob  Acts  Doxk  cndeb  It:  See  Barber 
▼.  SteUon,  caUe^  p.  457,  and  notes  thereto  refemug  to  collected  csaps  in  this 
series. 

Partt  at  WH06B  Instamcb  Maoist&atk  has  AcrxD  IS  Trespasser  with 
respect  to  all  acts  done  in  exeoation  of  process  issued  by  such  magistrate  in  ex- 
cess of  his  aaihority:  Barkeloo  v.  RandaU,  32  Am.  Dec.  46;  see  Barker  v.  Stet- 
BoUt  ante,  p.  457.  Party  falsely,  maliciously,  and  without  probable  canso 
suing  out  process  against  another,  and  causing  his  imprisonment,  commits  a 
tort,  and  is  answerable  therefor  in  damages:  Plwmmer  v.  DenneU^  20  Am. 
Deo.  318.  In  BaiUy  v.  Wigyins^  60  Id.  650,  it  was  held  that  a  justice  of  the! 
peace  who  causes  innocent  person  accused  of  crime  to  be  arreted  and  im* 
prisoned  is  not  guilty  of  trespass;  but  in  Orwnpton  y.  JlTeiniuin,  46  Id.  25U 
it  was  held  that  a  person  arrested  under  a  warrant  which  does  not  disclose 
any  offense  known  to  the  law  may  maintain  an  action  of  trespass  against  the 
persons  who  caused  his  arrest.  ¥et  void  process  must  be  set  aside  or  Yscated 
before  trespass  can  be  maintained  against  the  party  who  caused  it  to  issne^ 
for  acts  done  under  it:  Doijf  v.  Sharp,  84  Id.  509. 

The  prikgifal  case  was  cmcD  in  Tykr  v.  Pomeroy,  8  Allen,  506,  to  the 
point  that  a  complainant  who  obtains  a  warrant  from  a  magistrate  having 
no  jorisdiotion,  and  induces  an  offioer  to  arrest  the  party  complained  of,  is  Iia« 
ble  in  damages  to  the  party  arrested;  and  in  Riot  v.  Coolidffe^  121  Mass.  396» 
that  snoh  a  person  is  liable  to  an  action  of  tort  therefor,  althoogh  the  offioer 
who  senred  the  warrant  is  protected  from  an  action  for  reasons  of  publle 
policy. 


FuLLAM  V.  Nbw  Yobe  XJnion  Insubakob  Co. 

17  OSAT,  SI.] 

Parties  to  Contract  op  Imsoramcb  may,  bt  Express  Stipulation,  Lmrt 
Time  within  which  an  action  must  be  brought  thereon  to  a  shorter  period 
than  that  prescribed  by  the  general  statute  of  limitations. 

Insorancb  Coittract,  Limitiko  Time  in  Which  to  Sub,  is  Eqcallt  Bini>> 
INO  BETWEEN  PARTIES,  in  Msssachusetts,  whether  the  insurers  are  a 
stock  company  or  a  mutual  insurance  company,  established  by  the  laws 
of  that  commonwealth  or  of  any  other  state. 

To  Believe  Party  prom  his  Own  Express  Contract  op  Insurance,  lim- 
iting time  in  which  suit  must  be  brought,  bad  faith  or  unreasonable  de> 
lay  must  be  shown  on  the  part  of  insurers.  In  the  absence  of  such  evi- 
denoe,  a  suit  commenced  after  the  stated  time  agreed  upon  will  be 

barred. 

• 

AonoN  of  contiact  on  a  Biock  policy  against  loss  by  fire,  is* 
sued  in  New  Hampshire  by  an  insurance  company  incorporated 
by  the  laws  of  New  York.  Across  the  face  of  the  policy  was 
printed  this  clause:  "  It  is  also  agreed  that  this  policy  is  made 
and  accepted,  subject  to  and  in  reference  to  the  terms  and  con- 
ditions  hereto  annexed  as  forming  part  of  this  policy,  which 
are  to  be  used  and  resorted  to  to  explain  or  ascertain  the  rights 
and  obligations  of  the  parties  hereto  in  all  cases  not  hereio 
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otherwise  proTided  for."  Bj  the  ninth  condition  of  the  **  terms 
and  conditions  of  insurance/'  the  assured  was  allowed  one 
month  in  which  to  furnish  proofs  of  loss;  and  the  loss  was  not 
payable  until  three  months  after  '*  examinations,  investigationsp 
appraisids,  and.  due  proofs  of  loss,  amended  and  completed/' 
^nould  have  been  filed  in  the  office  of  the  insurance  company. 
The  twelfth  condition  provided  that  no  suit  or  action  of  any 
kind  should  be  sustainable,  either  in  law  or  equity,  unless  com- 
menced within  the  term  of  six  months  next  after  the  loss  or 
damage  occurred;  and  that  if  such  suit  were  brought  after  that 
period,  the  lapse  of  time  should  be  taken  and  deemed  conclu- 
sive  eTidence  against  the  validity  of  the  claim  sought  to  be  en- 
forced. The  property  insured  was  destroyed  by  fire  on  July 
21, 1863.  Notice  thereof  was  given,  and  a  sworn  statement  filed 
with  defendants,  August  17, 1863.  Action  was  commenced  Au- 
gust 10, 1864.  The  question  was  whether  it  was  brought  in 
time.  It  was  argued  that  defendants,  by  delaying  the  examina- 
tion and  appraisal  for  more  than  two  months  after  the  loss, 
might  entirely  defeat  the  plaintiff's  right  to  recover,  and  that 
the  limitation  of  six  months  was  void,  because  it  was  in  restraint 
of  right,  contraiy  to  public  policy,  and  unreasonable. 

B.  F.  BuUer,  for  the  plaintiff. 

(7.  T.  Davis  and  C  AUen^  for  the  defendants. 

By  Court,  Metoalf,  J.  It  is  now  well  settled  that  the  parties 
to  a  contract  of  insiurance  may,  by  express  stipulation,  admit 
the  time  within  which  an  action  must  be  brought  thereon  to  a 
shorter  period  than  that  prescribed  by  the  general  statute  of 
limitations.  As  such  a  provision  takes  effect  as  a  contract  be- 
tween the  parties,  it  is  equally  binding,  whether  the  insurers  are 
a  stock  company  or  a  mutual  insurance  company,  established  by 
the  laws  of  this  commonwealth  or  of  any  other  state:  Cray  v. 
Hari/ard  Fire  Ins.  Co,,  1  Blatchf.  280;  Ketchum  v.  Proteo 
tion  Ins.  Co.,  1  Allen  (N.  B.),  136;  Wilson  v.  JSXmi  Ins,  Co.,  27 
Yt.  99;  Ametbury  v.  Bowdiich  Mutual  Fire  Ins.  Co.,  6  Gray, 
696. 

There  is  no  such  unreasonableness  in  the  provisions  of  this 
policy  as  to  require  or  authorize  the  court  to  relieve  the  plaintiff 
from  his  own  express  contract  in  the  absence  of  any  evidence  of 
bad  faith  or  unreasonable  delay  on  the  part  of  the  defendants. 
If  the  defendants  had  prevented  this  stipulation  from  being  car- 
ried into  effect,  or  had  induced  the  plaintiff  to  believe  that  they 
did  not  intend  to  rely  upon  it,  the  case  might  be  different:  Grant 
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▼.  Lexington  Mre,  Life,  and  Marine  Ins,  Co.,  5  Ind*  26;  Amu  t. 
New  York  UnUm  Ins.  Co.,  14  N.  Y.  264, 
Judgment  for  the  defendants. 

Limitation  of  Tiur  within  Which  Suit  mat  bb  Bbougbt,  agreed  on  by 
parties  to  contract  of  imuranoe,  is  valid:  See  note  to  ChranU  y.  LexmgUm  /lu. 
Co.,  61  Am.  Dec.  81. 

Stipulation  ih  Insubancs  Pouct  Limitino  Time  in  Which  Suit  mu8t''bi 
Bbought  cannot  be  set  np  by  the  company  in  bar  of  a  suit  bronght  after  that 
time,  where  their  own  acts  have  contributed  to  the  delay:  Ommt  ▼.  Leanmgtcn 
ln».  Co.,  61  Am.  Dec.  74»  and  note  81. 

Lbx  Lod  Contractus  Govsrns  Rights  and  Liabiutibs  of  Pabtibs  to 
CoNT&ACT,  unless  another  plaoe  is  appointed  for  its  performance:  Young  ▼. 
IlarriB,  61  Am.  Deo.  170,  and  collected  oases  in  this  series  in  note  to  same 
172. 

Contract  Valid  whbbb  Made  will  bb  Enfobcbd  Evbrtwhbrb  Euo, 
unless  clearly  contrary  to  good  morals,  public  policy,  and  positive  institn* 
tions  of  the  state:  PhinneffY.  Baldufin,  61  Am.  Dec  62,  and  note  64;  AmIAv. 
(M/rty,  61  Id.  617»  and  note  622. 

Thb  principal  casb  was  citbd  in  LUtU  v.  Phanix  Int.  Co.,  123  Mam.  ttS, 
in  discussing  the  effect  to  be  given  to  the  limitation  olause  oontainad  in  the 
polioy. 


BowELL  V.  City  of  Lowell. 

[7  OaAT,  100.] 

CiTT  OR  Town  is  not  Liablb  to  Person  Injured  by  oombined  eflM  of 
defect  in  highway  and  negligence  of  third  person. 

Citt  or  Town  is  Liable  to  Person  Injobkd  bt  Dbfbct  in  Highway,  if 
the  oontributing  cause  is  a  pure  accident,  and  one  which  common  pm* 
dence  and  sagacity  could  not  have  foreseen  and  provided  Sf^ainst 

AonoN  of  tort  to  recover  damages  for  injoiy  sustained  by 
plaintiff  from  want  of  safely  and  repair  of  a  sidewalk  of  Middle 
street,  in  the  dtj  of  Lowell.  Plaintiff's  evidence  tended  to 
show  that  as  she  was  passing  out  of  the  post-office  building  to 
Middle  street  she  slipped  from  the  steps,  which  were  without 
the  limits  of  the  highway,  to  the  sidewalk,  and  there  continued 
slipping  until  she  fell  and  received  the  injuiy  complained  of; 
and  that  both  the  steps  and  sidewalk  were  covered  with  ice,  so 
as  to  be  slippeiy  and  unsafe,  and  had  remained  so  for  more  than 
tweniy-four  hours.  Defendants'  instruction,  ''that  if  the 
steps  were  in  an  unsafe  condition,  and  she  slipped  from  them, 
and  they  caused  her  fall,  then  she  could  not  recover  under  this 
declaration,  tho\igh  the  sidewalk  might  be  unsafe,"  was  refused, 
and  the  following  one  given :  **  That  if  the  plaintiff  was  coming 
out  of  said  building  upon  the  street  from  said  steps,  the  same 
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being  in  an  unsafe  condition,  and  though  the  defendants  were 
not  responsible  for  that  condition  of  the  steps,  she  being  in  the 
use  of  ordinary  care,  and  after  leaTing  said  steps  she  stepped  on 
«aid  sidewalk,  the  same  being  also  in  an  unsafe  condition,  and 
fell  upon  the  sidewalk  from  the  combined  effect  of  slipping  on 
the  steps  and  said  unsafe  condition  of  the  sidewalk,  she  waa 
entitled  to  recover  for  the  injury  sustained  by  her  fall."  Yeiv 
diet  for  plaintiff,  and  defendants  excepted. 

B.  F.  BuUar  and  N,  St.  J.  Oreen,  for  the  defendants. 
O.  A,  Somerby  and  P.  Haggerty,  for  the  plaintiff. 

By  Court,  Dewet,  J.  The  case  of  Palmer  y.  Andover,  2  CHuh. 
600,  is  much  relied  upon  to  sustain  the  ruling  in  favor  of  the 
plaintiff  in  the  present  case.  That  case,  although  not  having 
the  weight  of  a  unanimous  opinion  of  this  court,  was  deliber- 
ately  considered  and  settled,  and  is  to  be  taken  to  be  the  law 
of  this  commonwealth  applicable  to  similar  cases.  In  coming 
to  the  result  we  did  in  that  case,  we  were  fuUy  aware  of  the 
difficulty  of  drawing  a  well-defined  line  between  the  cases  where 
responsibility  would  and  where  it  would  not  attach  to  the 
town,  when  the  injury  was  occasioned  in  part  by  other  causes 
than  that  of  a  defective  highway.  Each  case  as  it  occurs  must 
be  decided  in  that  respect  upon  its  own  peculiar  circumstances. 

The  case  of  Palmer  v.  Andover^  supra,  presented  the  case  of  a 
defective  highway,  and  to  such  extent  defective  as  not  to  be  in 
proper  repair  for  ordinary  travel,  for  want  of  a  suitable  rail  or 
barrier.  It  "wbb  also  made  to  appear  to  the  satisfaction  of  the 
jury  that  such  rail  or  barrier  thus  required  for  security  of  the 
traveler  would  have  prevented  the  happening  of  the  injuiy  com- 
plained of.  The  injury  sustained  in  that  case  was  the  combined 
effect  of  an  accident  occuiing  to  the  carriage  and  the  defect 
above  stated  in  the  road;  the  accident  being  one  which  common 
prudence  and  sagacity  could  not  have  foreseen  and  provided 
against.  The  damage  occurred  wholly  on  the  highway,  and 
with  no  oo-opeiation  nor  through  any  negligence  of  a  third 
parfy.  The  case  was  one  where  no  duties  had  been  neglected 
nor  any  defaults  occurred  on  the  part  of  any  one,  except  the 
town  of  Andover.  Under  these  circumstances,  the  court  held 
that  the  plaintiff  was  entitled  to  maintain  his  action. 

In  the  case  now  before  us,  another  element  is  alleged  to  exist. 
The  defendants  allege  that  the  injury  to  the  plaintiff  commenced 
by  her  feet  slipping  without  the  limits  of  the  highway,  for  whose 
repair  the  defendants  are  responsible;  that  the  slipping  com- 
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menoed  apon  the  siepe  of  the  post-office  building;  that  those 
steps  were  coTered  with  ice,  and  were  in  an  unsafe  state;  and 
that  by  reason  of  such  unsafe  state  of  those  steps  the  plaintifT 
fell  on  the  sidewalk,  which  was  also  coTered  with  ice,  and  waa 
Unsafe  for  travel  thereon.  As  to  this,  proof  was  offered  and 
relied  upon  by  the  defendants.  But  the  ruling  of  the  court  was 
to  the  effect  that  if  both  the  steps  and  the  sidewalk  were  in  an 
unsafe  condition,  and  the  &11  upon  the  sidewalk  was  the  com- 
bined effect  of  slipping  upon  the  steps  and  the  unsafe  oonditdon 
of  the  sidewalk,  and  although  the  defendants  were  not  responsi- 
ble for  the  condition  of  the  steps,  Che  plaintiff  was  entitled  to 
recover  for  the  injury  sustained  by  her  fall. 

We  do  not  feel  authorized  to  sustain  so  broad  a  principle  aa 
seems  to  have  been  adopted  at  the  trial,  as  to  the  responsibility 
of  towns  for  neglect  to  repair  their  highways.  We  think  the 
ruling  goes  further  than  that  of  FokMr  v.  Aandofoer^  9upra.  It 
adopts  the  doctrine  that  the  injury  may  result  from  the  oomlnned 
effect  of  negligent  acts  of  omission  or  commission,  inconsisteni 
with  ordinary  care  on  the  part  of  a  third  party,  and  an  ezisting- 
want  of  repair  in  the  highway,  and  yet  the  town  be  charged 
with  the  damages  occasioned  by  such  injury  thus  proceeding  in 
part  from  causes  wrongfully  existing  without  the  limits  of  the 
highway. 

But  we  think  the  only  exception  to  the  rule,  that  the  plaintiff 
cannot  recover  unless  the  defect  in  the  highway  was  the  sole  causa 
of  the  injury,  must  be  one  like  that  in  Palmer  v.  Andaver,  supray 
where  the  contributing  cause  was  a  pure  accident,  and  one  which 
common  prudence  and  sagacity  could  not  have  foreseen  and  pro* 
vided  against.  The  contributing  cause  of  the  injury  here  was  of 
a  different  character,  involving  default  and  negligence  without 
the  limits  of  the  highway.  If  the  injury  was  caused  only  through 
the  combined  effect  of  slipping  upon  the  steps,  which  were  out 
of  repair  and  unsafe,  and  upon  the  sidewalk,  which  was  also  out 
of  repair  and  unsafe,  the  defendants  would  not  be  responsible 
therefor. 

New  trial  ordered*  ^___^ 

Lkabiutt  ov  CrnB  and  Towvs  loa  Injubibs  Asum g  raoM  Bsfaunva 
Hiohwatb:  t/onet  v.  fnhabitanU  </  WaUham,  50  Am.  Deo.  78S,  and  notes 
784;  Inmd  v.  InhabiianU  qf  Tyngtborimgh,  59  Id.  159;  KimbaU  v.  Ci^  i^ 
Baihj  61  Id.  243,  and  eases  cited  in  note  thereto  245;  Qri§k^  y.  MtKyor  o/ 
New  Yorkf  Id.  700,  and  coHected  cases  in  note  to  same  706;  Browmmg  v.  (^ 
^  SprinnfieU,  63  Id.  345,  and  note  to  same  350,  discnwring  at  length  the 
liability  of  cities  for  neglect  to  repair  streets.  This  note  also  contains  a  dis- 
onssion  of  the  liability  of  property  owner  for  neglect  to  repair  streets:  See 
also  SawMffe  v.  Banffor,  Id.  658.  ' 
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CONTBIBUTOBT  NeOUOEHCS  BY  PBBSOR  InSUBID  BT  DdBCV  IH  HIGH- 
WAY.— ^Wbat  oolistitntet,  and  effect  of  in  action  against  town:  Lwid  t.  Tfngth 
bwcugK  69  Am.  Dec  159;  Erie  v.  Schwmgk^  60  Id.  87;  Frmeh  y.  BfWMuAeh^ 
38  Id.  250.  Pktrty  injofed  by  defect  in  highway  while  not  ezeroiBing  ordi* 
nary  care  cannot  recover  against  the  town  liable  for  the  defect,  unless  the 
defect  was  the  sole  cause  of  the  injury,  and  the  burden  of  proTing  due  care 
on  his  part  is  upon  him:  Raymond  v.  City  of  LowtU^  63  Id.  57,  and  notes  to 
same  67. 

Thb  PRiUdPAL  CA8B  WA8  oiTKD  In  Bobaon  y.  Inhabitants  of  Rockport,  101 
Mass.  98,  and  Tayhr  y.  Wcbmm,  130  Id.  499,  to  the  point  that  it  is  only  when 
defect  in  highway  is  the  sole  culpable  cause  of  injury  tluit  the  town  or  city  ie 
liable;  in  Biehards  v.  InhabUanU  ofEnfiMy  13  Gray,  346,  that  town  or  city  is 
not  liable  for  injuries  sustained  on  highway  unless  the  accident  is  occasioned 
by  causes  which  occurred  entirely  within  the  highway;  in  Baghtr  tiux  y. 
City  qfBoaburyj  11  Allen,  321,  that  a  city  or  town  is  not  liable  for  an  injury 
suffered  from  slipping  on  steps  without  the  limits  of  the  highway  upon  tho 
sidewalk,  and  there  falling,  when  both  steps  and  sidewalk  were  in  an  unsafe 
condition;  in  Shepkerd  el  vz  y.  Inhabitants  qfChdsea^  4  Id.  1 14,  that  a  party 
injured  by  defect  in  sidewalk  cannot  recoYer  damage^  from  the  city  or  towii 
where  the  accident  happened  in  part  from  the  unlawful  or  careless  act  of  % 
third  person;  in  Titus  v.  Inhabitants  <^  Northbridyt^  97  Mass.  265,  that  de- 
fendants were  not  liable  for  an  injury  occasioned  by  action  of  a  horse  that 
was  at  the  time  of  the  accident  unfit  for  use,  and  was  beyond  the  driver's  con* 
trol,  although  the  defect  in  the  highway  was  also  a  cause  of  the  injury;  in 
Kidder  v.  Inhabitamis  of  J)mutablet  7  Gray,  105,  it  was  cited  to  first  point  in 
syllabus,  supra.  The  principal  case  was  quoted  from,  in  Alger  v.  City  qf 
Lwdl,  3  Allen,  406. 


MgGabe  v.  Bellows. 

[7  aSAT,  148.] 

Tbiaht  IH  DowxR,  TO  Maintaih  Bill  in  Bqvity  to  Rbdbbm  Lakd  from 

MoRTOAOK  made  by  her  husband  and  herself,  must  offer  to  pay  the  whole 

amount  due  on  the  mortgage. 
Widow's  Dowxr  is  Babbxd,  as  aoairst  Mobtoaoxi,  and  so  far  as  is 

necessary  for  the  payment  of  the  mortgage  debt,  where  she  joined  with 

her  husband  in  the  mortgage. 
Widow's  Dowsb  can  bb  Assiokxd  only  whsn  Mobtoaos  Debt  is  Paid» 

OB  whbbb  Mobtoaobb  dobs  mot  Objbct,  where  she  joined  with  her  hus* . 

band  in  the  mortgage  security. 
Widow  is  Entitlbd  to  Dowbb  in  Mobtoaobd  Pbbmisbs  as  aoaivbt  Eykbv 

Pbbson  bxcbpt  Mobtoaobb  and  those  claiming  onder  him,  where  sha 

made  the  mortgage  with  her  husband. 
Widow  may  hayb  hbb  Dowbb  oy  Wholb  Estate  mortgaged  by  herself 

and  husband,  by  repaying  her  proportion  of  the  amount  paid  by  one 

claiming  under  her  husband,  and  who  has  redeemed;  or  she  may  have 

her  dower  according  to  the  value  of  the  estate,  after  deducting  the  amount 

paid  for  the  redemption. 

Bill  in  equity  by  a  widow  to  redeem  land  from  a  mortgage 
made  to  Stephen  S.  Seavy  by  her  husband,  during  coYerture,  and 
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in  which  she  had  released  her  right  of  dower.  The  husband^ 
after  the  making  of  this  mortgage,  conveyed  the  land  to  defend- 
ant Bellows  by  deed,  in  which  his  wife  did  not  join.  Bellows 
took  possession  of  the  premises  under  a  judgment  in  forcible 
entry  and  detainer  against  this  plaintiff,  and  conveyed  the  land 
to  the  other  defendant,  and  afterwards  took  an  assignment  of 
the  mortgage  from  Seavy.  Plaintiff  offered  to  pay  "  her  just 
proportion/'  but  did  not  offer  to  pay  the  whole  debt,  which  de- 
fendants claimed  was  necessary  for  plaintiff  to  maintain  her  UlL 

/.  8,  Morse  and  A.  C.  Clark,  for  the  plaintiff. 

J?.  F.  BuUer,  for  the  defendants. 

By  Court,  Thomas,  J.  It  is  quite  plain  that  the  plaintiff  can- 
not redeem  the  estate  except  upon  an  offer  to  pay  the  whole 
amount  due  on  the  mortgage:  CHbson  v.  Crehore,  5  Pick.  151- 
153;  Eaton  v,  Simonds,  14  Id.  98;  Brown  v.  Lapham,  3  Cush. 
664.  Having  joined  in  the  mortgage  to  secure  the  payment  of 
the  mortgage  debt,  she  has  barred  herself  of  her  right  of  dower, 
as  against  the  mortgagee,  and  so  far  as  is  necessary  for  the  pay- 
ment of  his  mortgage.  It  is  only  when  that  debt  is  paid,  or 
when  the  mortgagee  does  not  object,  that  her  dower  can  be 
assigned:  Henrys  Case,  4  Id.  257.  She  is  entitled  to  dower  in 
the  mortgaged  premises  as  against  every  person  except  the 
mortgagee  and  those  claiming  under  him.  If  any  person  claim- 
ing under  her  husband  has  redeemed,  she  may  repay  her  pro- 
portion of  the  amount  so  paid,  and  have  her  dower  of  the  whole 
estate;  or  she  may  have  her  dower  according  to  the  value  of  the 
estate,  after  deducting  the  amount  paid  for  the  redemption:  B. 
S. ,  c.  60,  sec.  2;  Newton  v.  Cook,  4  Gray,  46.  But  as  against  the 
mortgagee  she  can  only  have  dower  by  redeeming  the  mortgage. 

In  Van  Vronher  v.  Eadman,  7  Met.  157,  the  question  whether 
the  plaintiff  should  pay  the  entire  sum,  or  only  in  proportion  to 
the  value  of  her  estate  in  dower,  does  not  seem  to  have  been 
raised.  The  prayer  of  the  bill  was  that  the  plaintiff  might  be 
at  liberty  to  redeem  the  estate,  or  contribute  towards  the  re- 
demption thereof.  The  question  discussed  was  whether  the 
plaintiff  should  also  pay  her  proportion  of  the  amount  of  an  in- 
cumbrance created  under  the  lien  law,  and  for  which  the  estate 
bad  been  sold  tinder  the  provisions  of  the  statute.  The  court 
decided  that  the  widow  was  not  bound  to  pay  any  proportion  of 
the  lien,  but  that  she  should  pay  towards  the  mortgage  in  pro- 
portion to  the  value  of  the  estate.  As  the  mortgagee  was  the 
owner  also  of  the  equity,  he  may  not  have  objected  to  this 
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oonne,  because  if  she  paid  the  whole  mort^gage  debt  she  would 
hold  the  mortgage  as  equitable  assignee,  beyond  her  proportion, 
and  the  defendant  would  have  to  redeem  again  of  her. 

In  Oibson  y.  Crehore^  9upra^  the  decree  was  for  the  widow  to 
redeem  by  paying  her  proportional  part;  but  this  was  upon  the 
election  of  the  mortgagees,  the  court  having  expressly  decided 
that  she  could  redeem  on  no  other  terms  bat  1^  the  payment  of 
the  whole  debt. 

There  would  seem  to  be  a  conflict  in  the  doctrine  of  the  case 
of  1^nT^xmJberT.JScu(man,suj}ro,  with  the  prior  case  of  GibsoitT. 
Crehore^  supra,  and  the  subsequent  one  of  Braum  t.  Lapham,  sw* 
pra,  but  it  is  reconciled  by  a  careful  view  of  the  facts  of  the  cases. 

As  the  plaintiff  makes  no  offer  to  redeem  the  whole  mortgage^ 
the  bill  musty  in  this  form,  be  dismissed. 


RiuBX  OP  DowKB  nr  Mobhoaoxd  Pbxmibb:  EUehcock  y.  ffarringUm^  6 
Am.  Dec.  229,  and  exhaxuBtiTe  note  thereto  232,  discnaring  the  snbject;  Oot^ 
litu  y.  Tony,  Id.  273. 

Widow  has  RiaHT-TO  Sueplus  omet  or  Pboceeds  op  Mobtoaobd 
PuucisES,  where  ehe  jomed  in  a  morl^gage  of  her  husband's  land  for  his  debt^ 
and  the  land  was  sold  on  forecloaare:  Hanolqf  y.  Brodfwd,  37  Am.  Deo.  390^ 
and  note  thereto  302,  on  effect  of  wife  Joining  in  mortgage  of  hnshand's  land 
as  to  dower.  Wife  is  proper  party  to  bill  to  foreclose  mortgage  given  1^  th« 
husband  and  wife,  and  to  snbject  her  dower  interest  to  the  payment  of  the 
debt,  and  no  decree  can  be  entered  against  her  until  she  is  properly  brooght 
in:  EAava  y.  Lepntrt,  66  Id.  260.  Bot  widow  claiming  dower  is  estopped 
by  f oreclosnre  of  mortgage  made  by  her  late  husband  from  showing  its  in* 
yalidity,  although  she  was  not  a  party  either  to  the  mortgage  or  to  its  fore* 
elosnre:  Pledger  v.  EUerbe,  60  Id.  123. 

Whssi  Pbiob  Likn  to  Widows  Bight  op  Dowbb  has  bbbi  Paiii^ 
6hs  must  Gohtributk  her  ratable  proportion  of  the  amount  paid  before  she 
ean  be  endowed  of  the  estate:  See  subdiyision  of  note  to  Iliteheoek  y.  Har» 
HngUm,  5  Am.  Dec  236^  treating  of  the  effect  of  mortgage  paid  after  morU 
gagor's  death. 

Widow  oak  onlt  Ayom  EiTBor  op  Mobtoaos  Which  Inoumbsiui  hkm 
Dower,  and  be  restored  to  her  right  of  dower  in  one  of  two  modes:  U 
"When  the  debt  shall  be  paid  and  satisfied  by  the  husband,  or  by  some  per- 
son acting  in  his  behalf  or  in  his  right;  2.  By  a  redemption  pro  iatUo  by  pay- 
ment of  an  equitable  proportion  of  the  mortgage  debt."  See  subdiyirion  of 
note  to  HUeheoek  v.  Haarrington,  5  Am.  Dec  237,  treating  of  the  effect  of 
OBortgage  paid  after  mortgagor's  death. 

DscnsiOHS  IH  SuBSiQUiNT  Staobs  op  Samb  Gausb  decided  in  the  prin- 
cipal case,  yia.,  a  bill  in  equity  to  redeem  the  mortgaged  premises,  will  be 
found  in  1  Allen,  269,  nub  nom.  McCabe  y.  BeUowa;  and  in  14  Id.  188,  tub 
mom,  MeCttbe  y.  Swap,  The  principal  case  was  cited  in  AfcCabe  y.  Swap,  14 
Id.  191,  to  the  point  that  "when  a  purchaser  pays  off  a  mortgage,  to  which 
the  right  of  dower  would  be  subject,  merely  to  clear  the  estate  of  the  incum- 
branoe,  and  not  by  yirtue  of  any  obligation  to  pay  the  mortgage  debt,  and 
takes  an  assignment,  or  a  conveyance  of  his  interests  from  the  mortgagee,  ha 
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watkj  stand  on  the  mortgtge  title,  if  he  please,  and  then  no  dower  can  be 
assigned  without  payment  of  the  whole  mortgage  debt  by  the  demandant;  ** 
tn  Toomeff  y.  McLean^  106  Mass.  12i,  that  a  mortgage  title  will  defeat  the 
«laim  of  dower  until  redemption  is  made;  in  Lcmib  v.  Mcmtagwe^  112  Id.  353, 
that  an  assignment  of  the  mortgage  implies  the  oontinaed  existence  of  the 
^ebt,  and  the  equitable  right  to  subrogation  does  not  arise,  because  such  right 
•rises  by  operation  of  law  only  where  thers  has  been  a  judgment  and  extin- 
^ishment  of  the  mortgage  by  one  entitled  to  redeem;  and  in  Searle  v.  Chap' 
man,  121  Id.  21,  to  the  point  that  the  right  of  homestead  is  entitled  to  nc 
iiigher  degree  of  favor  than  the  courts  have  always  accorded  to  the  common- 
law  right  of  dower;  and  that  such  a  case  cannot  be  distinguished  in  principle 
from  the  ordinary  one  in  which  a  wife,  who  has  joined  by  way  of  releasing 
dower  in  the  mortgage  of  her  husband,  is  held  to  pay  the  whole  mortgage 
debt,  as  a  condition  of  asserting  her  right  of  dower  against  the  mortgagee. 
McCabe  v.  BeUowt,  1  Allen,  269,  was  also  dted  to  this  same  point  JTcObfts 
V.  Swttp,  14  Id.  188,  was  cited  in  Sargeant  v.  FuUer,  105  Maai.  121,  to  the 
point  that  the  widow  cannot  have  dower  against  an  outstanding  mortgage 
title;  in  8weU  v.  Sherman^  100  Id.  233^  that  where  the  purposes  of  justice 
tequire  that  the  payment  of  a  mortgage  debt  shall  be  regarded  as  an  assign- 
ment  instead  of  an  extinguishment  of  the  mortgage,  it  will  be  held  so  to 
operate;  in  Putnam  v.  CoUamore,  120  Id.  458,  that  the  legal  effect  of  a  pay- 
ment depends  upon  the  relations  between  the  parties  and  their  relative  duties; 
n  Tueher  v.  Orowleif,  127  Id.  401,  to  the  point  that  when  the  owner  of  aa 
equity  of  redemption  purchases  the  mortgage  on  the  premises,  such  purdhaae 
ahall  or  shall  not  work  a  merger,  as  it  may  be  for  his  interest;  and  that  the 
etrict  rule  of  law  will  not  be  permitted  to  work  a  manifest  injustice;  and  also 
to  the  point  that  where  a  purchaser  under  a  warranty  deed,  the  land  being  sub- 
ject to  a  mortgage,  assumes  the  payment  of  the  mortgage  by  the  deed  to  him, 
lie  cannot,  after  paying  it,  keep  it  on  foot  against  the  mortgsgor  by  aa  assfgn- 
•nent  to  himself;  in  Thompton  v.  Heifwood,  129  Id.  404,  that  the  payment  of 
mortgages  by  the  owner  of  the  equity  of  redemption,  under  a  deed  in  which 
lie  undertakes  to  pay  the  mortgages,  extinguishes  them,  without  regard  to 
the  form  of  the  instrument  by  which  the  mortgagee  may  have  attempted  to 
transfer  his  interest  to  the  owner  of  the  equity;  in  Loehe  v.  Hcmer,  181  Id. 
102;  that  grantee  by  acceptance  of  deed  becomes  liabls  to  perform,  aooording 
to  its  terms,  any  promiie  or  undertaking  therein  expressed,  to  be  made  in  his 
l)ehalf ;  in  the  same  case,  p.  108,  that  the  grantee  being  not  only  authorized  but 
required,  by  the  terms  of  the  deed  which  he  has  accepted,  to  pay  the  debt  of 
the  grantor  to  the  mortgagee,  payment  by  the  grantee  to  the  mortgagee  of 
the  amount  of  that  debt  would  discharge  that  debt  and  the  mortgage  given 
to  secure  it;  and  in  Oc^ffhey  v.  Hicka,  Id.  127,  that  when  the  grantor  himself 
|>ays  the  mortgage  debt,  the  mortgage  is  thereby  discharged,  and  he  may 
recover  from  the  grantee  what  he  has  paid;  when  the  grantee  pays  it,  the 
mortgage  is  duly  disduuqged;  and  in  both  cases  the  mort|;age  msigBB  in  iSbm 
equity. 


\'A[}^: 
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[7  Qaja,  UB.] 
tUlM  AUD  DeUTKBY  of  GoODB,  ox  OOKDinOlf  THAT  TlTLJI  SHALL  HOT  Vl 

nc  Vbitdbb  until  payment  of  price,  passes  no  title  until  condition  is  per* 
formed;  and  vendor,  if  guilty  of  no  laches,  may  reclaim  the  property* 
even  from  one  who  has  purchased  from  hii  vendee  in  good  faith  and  with* 
out  notice. 
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PlTBCHASSB   OV   StOGK   OV   GoODB  OXNBBAIXT,  UPON  GONDITIOK  THAT  Ko 

TiTLB  SHALL  ViST  IN  HxM  untQ  payment  of  price,  can  tramfer  no  titla 
at  against  vendor  nntil  performance  of  o9ndition;  and  vendor's  delay  of 
eight  months  in  enforcing  his  rights  against  a  second  porchaser  will  not 
prejudice  his  esse. 

^)bioinal  Vxkdob,  AfxxB  Nones  TO  Sboonb  Pubchasbb  THAT  Hi  Owm 
Pabt  of  Goods,  may  maintain  an  aotioQ  agsinst  him  for  a  retmn 
of  the  goods,  or  their  value,  withont  more  particularly  designating  the 
articles  claimed  by  him,  where  the  goods  have  been  sold  to  the  first  pur- 
chaser npon  condition  that  no  title  shoold  vest  in  him  until  payment  of 
the  pnrchase  price. 

QvB  Tknant  n  Goicmon  ov  Pibsonal  PBOPXBTr  Has  No  Bight  to  Sill  tba 
entire  property  as  his  own;  and  if  he  does*  he  becomes  liable  therefor  in 
an  action  of  torL 

Action  of  tort  for  ooxxTenion  of  goods.  Writ  dated  May  11, 
1866.  In  August,  1864,  plaintiff  and  Bichardson  jointly  owned 
a  small  stock  of  goods  in  a  country  store,  and  agreed  to  sell 
them  to  a  shop-keeper  named  Davis,  at  a  certain  price,  but  with- 
out fixing  time  of  payment;  and  to  deliTer  them  to  him  to  be 
put  into  his  shop  for  sale.  It  was,  however,  agreed  that  the 
property  in  them  should  not  pass  to  Davis  until  the  price  was 
paid.  Davis  exposed  said  goods  for  sale  in  the  ordinaiy  course 
of  business,  and  made  new  purchases  to  keep  up  stock,  until  Feb- 
ruary, 1866,  when  he  leased  his  shop  and  sold  the  stock  to  a  party 
named  Knights,  with  full  notice  of  his  agreement  with  plaintiff 
and  Bichardson,  and  without  separating  the  goods  included  in 
that  agreement  from  the  rest.  The  price  of  those  goods  vrraa 
never  paid  1^  Davis,  and  Knights  agreed  to  pay  it  himself,  and 
did  pay  to  Bichardson  his  proportion  of  it.  Knights  continued 
his  general  business  of  merchandising  until  April,  1866,  when 
he  sold  all  his  stock,  including  some  of  said  original  goods,  to 
defendant  Orooker,  who  bought  and  paid  for  them  in  good  faith, 
and  without  notice  that  plaintiff  had  any  claim  to  them,  and 
afterwards  employed  the  co-defendant  to  sell  them  at  auction. 
Plaintiff  notified  defendants  before  the  auction  that  he  owned 
a  portion  of  the  goods  to  be  sold,  and  forbade  the  sale,  but  did 
not  point  out  his  particular  goods.  All  the  goods  were  sold; 
and  plaintiff  then  demanded  a  return  of  his  goods,  or  payment 
of  the  price  thereof.  Evidence  of  the  foregoing  facts  v^as  con- 
sidered insufficient  in  the  court  below  to  entitle  plaintiff  to  re* 
cover,  and  a  verdict  was  directed  for  defendants,  which  was 
tetumed,  and 


A.  F.  Lt/nde,  for  the  plaintiff. 
(7.  P.  JudJL,  for  the  defendants. 
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By  dnzrt,  Dswet,  J.  The  case  shows  originally  a  oonditioxiAl 
sale  of  property  to  DaTis  by  the  plaintiff  and  Richardson,  and 
under  such  circumstances  as  did  not  vest  the  property  in  DaTis. 
This  property  was  transferred  by  Davis  to  Enights,  with  knowl- 
edge on  his  part  of  the  conditional  sale  to  Davis,  and  subject  to 
all  the  rights  of  plaintiff  in  the  same.  In  this  state  of  the  case 
the  property  clearly  remained  in  the  plaintiff  and  Bichardson^ 
while  held  by  Knights,  until  the  condition  was  performed. 

Bad  a  sale  been  made  of  individual  articles  in  the  ordinary 
course  of  business  in  a  country  store,  the  plaintiff  might  have 
been  estopped  to  assert  any  right  adverse  to  such  purchaser, 
having  placed  them  in  the  hands  of  such  dealer  with  the  under- 
standing that  they  were  to  be  thus  used.  But  the  purchase  1^ 
the  defendant  Crooker  was  of  a  different  character.  It  was  a 
purchase  of  a  stock  of  goods  generally,  like  any  other  purchase 
of  personal  property,  and  with  only  that  right  of  proper^ 
which  his  vendor  had.  The  whole  doctrine  of  conditional  sales^ 
where  the  possession  is  in  the  vendee,  and  he  is  apparently  the 
owner,  is  one  rendering  purchasers  less  secure  of  acquiring  a 
good  indefeasible  title;  but  it  is  well  settled.  1.  The  purchaser 
in  the  present  case  from  Enights  takes  the  usual  risk  of  the 
right  of  his  vendor  to  sell  this  property:  CoggiU  v.  Hartford  S 
New  Haven  Railroad,  3  Gray,  545;  Blanchard  v.  Child,  7  Id. 
155.  2.  We  do  not  perceive  any  such  delay  in  enforcing  his 
right  as  should  prejudice  the  plaintiff.  3.  The  objection  that 
Crooker  had  become  the  owner  of  the  interest  of  Richardson^ 
and  was  therefore  a  tenant  in  common,  will  not  defeat  the 
action;  as  one  tenant  in  common  has  not  the  right  to  sell  the 
entire  property  as  his  own,  and  if  he  does,  becomes  liable  there- 
for in  an  action  of  tort:  Weld  v.  Oliver,  21  Pick.  559.  4.  No 
duty  devolved  on  the  plaintiff  under  the  circumstances  of  the 
case,  and  the  claim  made  by  Crooker,  as  purchaser  of  the  whole, 
to  designate  more  particularly  the  articles  in  which  the  plaintiff 
claimed  property.  We  think  the  case  ought  to  have  been  sub- 
mitted to  the  jury  as  to  the  goods  sold  by  Knights  to  Crooker,. 
under  the  instruction,  in.  matters  of  law,  already  statect. 

Exceptions  sustained. 

Co^moNAL  Delivxbt  or  PBOPBarr  to  Vxnbbb  ik  Cass  of  Saim. 
CFON  CONDITION  does  DOt  vest  the  title  in  him  nntil  he  perfonns  the  condi- 
tion: Mount  y.  Harris,  40  Am.  Dec.  89,  and  note  thereto  91 ;  note  to  JRoae  ▼. 
Storjf,  44  Id.  124;  Luey  y.  Bundy,  32  Id.  359,  ftod  note  862,  citing  authority 
for  the  proposition  that  it  is  the  duty  of  the  purchaser  to  inquire  and  see  that 
his  vendor  has  a  good  title  to  the  personalty  which  he  undertakes  to  sell.    Ia 
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Agnew  ▼.  JoAiiMm,  62  Id.  303,  the  general  role  is  kid  down  that  pnrehaaer 
lor  valne  of  personal  property  takes  no  better  title  than  his  vendor,  fiat  per- 
sonal property  delivered  to  vendee  nnder  oonditional  sale,  without  payment 
of  purchase  price,  is  liable  to  execution  by  vendee's  creditors,  because  as  to 
them  the  sale  is  considered  fraudulent:  Bo9e  v.  Story,  44  Id.  121.  Conditipnal 
sale  passes  title  to  vendee,  if  there  has  been  a  reservation  to  vendor,  of  a 
right  to  repurchase  the  property  at  a  fixed  price  and  specified  time:  LuetelU 
V.  ToumBend,  49  Id.  723,  loid  exhaustive  note  thereto  730f  on  pledges. 

OVM    TeKAKT  in    CoMXON  of    PntaONALTT  HAT  SUS    IN  AaaUMPaiT  HIS 

Co-TSNAMT  who  hss  sold  the  common  property,  and  received  all  the  money  i 
Gardiner  Mfg,  Co.  v.  Utald,  17  Am.  Dec.  248;  Pntnam  v.  Wise,  37  Id.  300. 
So  sale,  conversion,  or  destruction  of  common  property  by  one  co-tenant  will 
make  him  liable  to  an  action  of  trover  or  trespass  by  the  other  co-tenant: 
Hyde  v.  SUrnt^  18  Id.  501,  and  noto  603;  8.  a,  22  Id.  582,  and  note  585; 
Rains  v.  McNairy^  40  Id.  651,  and  collected  cases  in  note  thereto  653;  Affmew 
V.  Johtuon,  55  Id.  565,  and  note  to  same  568. 

Thx  pbikcipal  caisx  was  crrsD  in  Dtshcn  v.  Bigdow,  8  Gray,  160,  to  the 
point  that  whero  cigars  have  been  sold  on  condition  that  property  in  them 
shall  not  pass  to  purchaser  until  pajrment  therefor  is  made  in  cash,  where  tha 
delivery  was  upon  the  same  condition,  and  where  this  condition  was  not 
waived  by  the  seller,  nor  performed  by  the  purchaser,  neither  an  attaching 
creditor  of  the  purchasers,  nor  their  vendee,  though  buying  of  them  in  good 
faith,  can  hold  the  property  against  plaintiff,  the  original  seller;  in  WhUnty 
V.  Eaten,  15  Id.  227;  Einehom  v.  Caamey,  08  Mass.  150,  that  in  a  conditional 
sale,  where  payment  by  note  is  a  condition  precedent,  property  does  not  pass 
until  performance  of  the  condition,  and  that  vendee  can  convey  no  title  as 
against  vendor,  who  has  not  been  guilty  of  laches,  to  a  bona  fide  purchaser; 
in  IlaaHna  v.  Warren,  115  Id.  534,  that  the  &ct  that  the  goods  were  bought 
by  a  trader,  or  for  the  purpose  of  a  resale,  may  have  an  important  bearing  to 
show  that  an  absolute  delivery  is  intended;  in  Delaney  v.  Boot,  99  Id.  547, 
that  one  tenant  in  common  of  a  chattel  may  maintain  an  action  of  trover,  or 
tort  in  the  nature  of  trover,  against  his  co-tenant  who  has  converted  the 
chattel  to  his  own  use,  and  that  such  a  conversion  may  be  proved  by  the  de* 
struction  of  the  chattel,  by  its  sale,  or  by  such  an  act  of  appropriation  as  will, 
by  its  nature,'  finally  preclude  the  other  party  from  any  future  enjoyment  of 
it;  in  Hills  v.  Snell,  104  Id.  178,  that  when  the  owner  has  given  to  another, 
or  permitted  him  to  have  control  of  the  property,  no  one  can  be  held  respon- 
sible in  tort  for  its  conversion  who  merely  makes  such  use  of  the  property,  or 
exerciMS  such  dominion  over  it  as  is  warranted  by  the  authority  thus  given; 
and  in  Warner  v.  Abbey,  112  Id.  360,  that  trover  for  converBion  of  one  co* 
tenant's  share  in  crops  by  the  other  can  be  maintained  only  where  there  is 
such  destruction,  sale,  or  other  disposition  of  the  crops  by  the  one  that  tha 
other  party  is  precluded  by  that  act  from  any  further  enjoyment  of  it. 


Pbesoott  Bank  v.  Gateblt. 

[7  Obat,  217.] 

Pabtt  oankot  LmiT  his  Liability  as  Indobseb  bt  Pabol  Evidknck, 
where  he  signs  his  name  on  back  of  draft  under  payee's  name  before  it  is 
transferred  to  another  holder,  although  he  never  had  any  personal  inter- 
est in  the  dxaft. 
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LbOAL    CaPACITT  of    PaYSB  to    InDOBSB    DbAIT  GAITNOT  BS  DlBPOTlB  BT 

Sboond  Indobskb,  in  an  action  against  the  latter  on  the  bill,  npcm  the 
gronnd  of  a  want  of  legal  oapacity  in  payee  to  indorae,  snch  aa  being  a 
married  woman. 
IND0B8X&  or  Sight  Bbavt  is  Liable  to  Holdeb  ov  Default  of  Dbawxbb. 
if  it  is  presented  witiiin  a  reasonable  time  after  it  is  received  from  the 
indorser. 

PRESBNTMEI^  IS  ObDINABILT    MiXKD    QuESTIOR  OF  LaW  AND  FaCT,  tO  be 

decided  by  the  jnry  under  proper  instmotions  firom  the  ooort    Especially 
is  this  so  where  the  facts  are  donbtfoL 
Presentment  is  Qitbstion  of  Law,  where  the  fiaota  are  clear  and  onooiitoa- 
dieted. 

AoTioN  of  contiact  against  the  second  indorser  of  a  bill  of 
exchange,  dated  February  13, 1856,  drawn  by  Adams  &  Co.,  in 
California,  on  themselves  in  Boston,  and  payable  at  sight  to 
the  order  of  Adeline  Hall  of  Lowell,  who  was  a  married 
woman.  The  payee,  Adeline  Hall,  took  the  bill,  with  her  sig- 
nature upon  its  back,  to  defendant's  office,  and  requested  him 
to  collect  the  money.  Defendant  took  the  bill  to  the  bank 
about  three  o'clock  Saturday  afternoon,  March  17, 1855,  after 
the  close  of  their  banking  hours,  and  when  the  bank  was  open 
as  a  savings  bank  only.  There  he  put  his  name  on  the  back  of 
the  bill  under  payee's  name,  received  the  money,  and  paid  it 
to  Mrs.  Hall,  who  took  it  away.  Defendant  testified  that  he 
never  had  any  interest  in  the  draft;  that  plaintiffs'  teller,  who 
received  the  draft  and  paid  out  the  money,  knew  the  payee  and 
imderstood  the  facts;  and  that  defendant  knew  nothing  of  the 
customs  proved.  The  plaintiffs  had  proved,  against  defendant's 
objections,  that  the  draft  had  been  transmitted  and  presented 
for  payment  according  to  the  customs  and  usages  of  the  bank. 
The  bill,  indorsed  in  Lowell  after  banking  hours,  on  Saturday, 
March  17,  1855,  was  forwarded  by  the  holder,  the  bank,  to 
Boston  on  the  following  Tuesday.  It  was  received  there  dur- 
ing banking  hours  of  that  day,  and  presented  for  payment  on 
the  day  following.  The  cashier  of  Adams  &  Co.  at  Boston  had 
invariably  paid  such  drafts  upon  presentation,  until  eleven 
o'clock  on  Monday,  March  19, 1855,  when  information  of  the 
failure  of  Adams  &  Co.  in  California  was  received.  The  draft 
was  dishonored;  but  it  was  proved  that  the  draft  would  have 
been  paid  if  it  had  been  presented  before  the  hour  at  which  the 
failure  was  reported.  Defendant  offered  to  prove  that,  before 
he  signed  this  draft,  he  had  invariably  been  told,  on  presenting 
such  drafts  to  plaintiffs,  that  they  received  such  drafts  as  cash, 
and  that  a  signer  on  such  drafts  was  not  to  be  held  liable  as  an 
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judonery  but  only  as  gaaranteeing  the  payee's  Bignatnre  to  be 
irenume,  and  to  indicate  the  person  to  whom  the  money  was  to 
be  paid  ont;  and  that  the  other  banks  in  Lowell  were  accustomed 
to  buy  drafts  with  the  same  understanding.  But  the  court  re- 
jected the  eridence.  Defendant  asked  an  instruction,  the  effect 
of  which  was  to  contiOTert  the  capadly  of  payee  to  indorse  the 
draf t»  and  thereby  pass  title  to  him,  and  through  him  to  plain- 
tiffs,  if  she  were  found  to  be  a  married  woman,  with  a  lawful 
husband  aliTe,  at  the  time  of  such  indorsement.  But  this  was 
refused.  The  jury  was  instructed:  **  1.  It  being  conceded  or 
proTed  that  the  payee  of  this  draft  indorsed  the  same  in  blank, 
and  that  the  defendant  indorsed  his  name  under  the  signature 
of  Adeline  Hall,  the  payee,  without  any  dedaration,  verbal  or 
written,  restricting  or  b'miting  such  indorsement,  and  before 
the  same  was  negotiated  to  the  plaintiffs,  and  that  the  draft 
was  immediately  afterwards  negotiated  to  the  plaintiffs,  and  the 
money  taken  thereon  by  the  defendant,  the  defendant's  liability 
upon  such  indorsement  is  a  matter  of  law  for  the  decision  of 
the  court,  and  the  defendant  is  liable  as  indorser  upon  said 
draft;  2.  The  draft  having  been  negotiated  to  the  plaintiffs, 
the  defendant  is  bound  by  the  customs  and  usages  of  the  bank 
as  to  the  transmission  and  collection  of  the  same,  even  Chough 
the  defendant  did  not  know  the  customs  of  the  bank;  8. 
Whether  the  plaintiffs  used  due  diligence  in  such  transmission 
and  collection  of  the  draft  in  suit,  when  the  facts  are  agreed, 
or  when  there  is  no  conflict  of  evidence,  is  a  question  of  law, 
and  is  therefore  a  matter  for  the  decision  of  the  court;  4.  If 
the  plaintiffs  sent  said  draft  to  their  agent  at  Boston  in  their 
regular  and  ordinary  course  of  business  in  collecting  similar 
paper,  and  the  same  was  duly  presented  by  the  plaintiffs'  agents 
in  Boston,  and  demand  duly  made,  and  notice  duly  given  to 
the  defendant,  the  plaintiffs  h^ve  used  due  diligence,  and  the 
defendant  is  responsible  on  said  indorsement."  The  court  di- 
rected the  jury  to  return  a  verdict  for  plaintiflb,  which  was 
done,  and  defendant  excepted. 

B.  F,  BuUer  and  B.  B.  Caverty^  for  the  defendant. 

D,  S.  Biohardson,  for  the  plaintiffs. 

By  Court,  BiaiLOW,  J.  We  see  no  reason  for  disturbing  this 
verdict.  1.  The  defendant  could  not  control  his  indorsement 
of  the  draft,  by  parol  evidence,  showing  that  he  was  not  to  be 
held  liable  as  indorser.  By  placing  his  name  on  the  back  of 
the  draft,  before  it  was  received  by  the  plaintiffs,  he  entered 
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into  a  contract  with  the  holder,  in  legal  effect  the  same  as  if  his 
whole  liability  had  been  written  out  in  full  oyer  his  signature. 
The  draft  was  taken  by  the  plaintiffs  in  due  course  of  business, 
and  before  its  dishonor.  The  defendant  placed  his  name  upon 
it  under  that  of  the  payee.  This  made  him  an  indorser,  with 
all  the  incidents  and  liabilities  of  that  relation,  and  he  cannot 
now  control  them  by  verbal  testimony:  Biiey  y.  Chrriah,  9  Gush. 
104;  Ebare  y.  Graham,  3  Oamp.  67;  Ch.  Bills,  10th  Am.  ed.,  144. 

2.  Nor  could  he  controvert  the  capacity  of  the  payee  to  in* 
dorse  the  draft  and  pass  the  title  to  it  to  himself,  and  through 
him  to  the  plaintiffs.  By  placing  his  own  name  as  indorser  on 
the  draft,  he  admitted  the  legal  ability  and  signature  of  every 
antecedent  party:  Byles  on  Bills,  6th  ed.,  866;  Lamberi  v.  Pack^ 
1  Salk.  127;  Criichlov)  v.  Parry,  2  Gamp.  182. 

8.  The  draft  being  payable  at  sight,  it  was  neoessaiy  to  pre* 
sent  it  within  a  reasonable  time  after  it  was  received  from  the 
indorser  by  the  plaintiffs.  They  were  not  bound  to  forward  it 
immediately,  but  only  to  use  reasonable  diligence  in  transmit- 
ting it  If  guilty  of  no  unreasonable  or  improper  delay  in  its 
presentation,  then,  upon  its  non-payment  by  the  drawees,  they 
had  a  right  to  have  recourse  to  the  defendant  as  indorser:  Byles 
on  Bills,  139;  MeUish  v.  Batcdan,  9  Bing.  416;  S.  G.,  2  Moo.  & 
S.  670;  MtiMick  v.  Eadakissen,  9  Moo.  P.  G.  66;  Bridgeport  Bank 
V.  Dyer,  19  Gonn.  136. 

Ordinarily,  the  question  whether  a  presentment  was  within  a 
reasonable  time  is  a  mixed  question  of  law  and  fact,  to  be  de* 
cided  by  the  jilry  under  proper  instructions  from  the  court. 
And  it  may  vary  very  much,  according  to  the  particular  circum* 
stances  of  each  case.  If  the  facts  are  doubtful,  or  in  dispute,  it 
is  the  clear  duty  of  the  court  to  submit  them  to  the  jury.  But 
when  they  are  clear  and  uncontradicted,  then  it  is  competent 
for  the  court  to  determine  whether  the  reasonable  time  required 
by  law  for  the  presentment  has  been  exceeded  or  not:  OUmore 
V.  Wdbur,  12  Pick.  124  [22  Am.  Dec.  410];  HoJbrook  v.  Buri,  22 
Id.  555;  Spoor  v.  Spooner,  12  Met.  286.  In  the  present  case, 
we  think  the  ruling  of  the  court  on  this  point  was  correct;  and 
that,  on  the  evidence,  the  draft  was  seasonably  presented  for 
acceptance. 

ThiH  view  of  the  case  renders  it  unnecessaiy  to  express  any 
opiiiKui  aH  to  the  competency  of  the  evidence  of  the  usage  of  the 
banks  in  Lowell  in  regard  to  drafts  like  that  declared  on.  In- 
dcp<'n(li'ntly  of  such  usage,  on  the  undisputed  facts  of  the  ease^ 
we  aiv  of  opinion  that  the  presentment  of  the  draft  for  accept- 
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ance  was  seasonable.  The  evidence  of  usage  was  therefore  im- 
material. 

Exceptions  oTermled. 

Pasol  Evibkncs  ArFBorxNG  Indobskmsnt:  Bright  y.  Carpenter,  34  Am. 
Dec.  4.%2;  HcUl  v.  Newcomb,  42  Id.  82,  and  note  thereto  87;  Sanborn  ▼.  South' 
ard,  43  Id.  288;  note  to  Campbell  v.  Upehaw,  46  Id.  76;  PaUerson  v.  Todd, 
67  Id.  622,  and  note  627;  Barclay  v.  Weaver,  Id.  661,  and  note  to  same  667; 
Lewis  V.  Harvey,  59  Id.  286,  and  cases  cited  in  note  292;  Baltzell  v.  Nosier,  63 
Id.  466. 

Custom  Affsotino  Deicamd  and  Noticb. — ^Where  demand  and  notice 
were  not  made  until  the  day  after  the  third  day  of  grace,  in  conformity  to 
the  established  practice  of  a  bank  which  is  the  holder,  such  demand  and  notice 
were  held  sufficient  to  change  an  indoner  who  had  knowledge  of  the  practice: 
Bank  of  Columbia  v.  Magrvder,  14  Am.  Dec.  271. 

RXASONABLS  DEMAND  AND  NOTIGK  MUST  BE  MaDB  TO  ChABGS   InDOBSSK: 

Scarborough  v.  Harris,  1  Am.  Dec.  609.  And  where  the  facts  as  to  the  situ- 
ation of  the  parties,  frequency  of  communication,  etc.,  are  admitted  or  found 
by  the  jury,  the  seaaonableness  of  the  demand  and  notice  is  a  question  of  law: 
Hadduch  v.  Murray,  8  Id.  43;  see  also  Shed  v.  BreU,  11  Id.  209,  and  note  to 
same  217;  Mawn  v.  Wash,  12  Id.  138;  E</eH  v.  Des  Coudrea,  12  Id.  609; 
Aymar  v.  Beers,  17  Id.  638,  and  extended  note  thereto  544;  Mohawk  Bank 
V.  Broderiek,  27  Id.  192. 

Due  Diuoince  in  Pbbsbntment,  Era,  or  Biua  and  Othss  Nbootia- 
BLE  Instbuments,  is  a  question  of  law,  where  the  facts  are  settled  or  found; 
otherwise  it  is  a  question  for  the  jury:  Hadduck  v.  Murray,  8  Am.  Dec.  43; 
note  to  Shed  v.  BreU,  11  Id.  217;  Nash  v.  Harrington,  16  Id.  672;  note  to 
Mohawk  Bank  y.  Broderiek,  27  Id.  197;  Thompson  v.  Bank  qf  South  Carolina, 
30  Id.  354;  and  ezhaustiTe  note  on  the  subject  in  Aymar  ▼.  Beers,  17  Id.  546. 

The  fbinoipal  gasb  was  cited  in  Clapp  y.  Riee,  13  Ghray,  404;  Brown  y. 
Butler,  99  Mass.  180,  to  the  point  that  an  indorser  cannot  proye  by  parol  that 
a  different  contract  was  intended  from  that  which  the  note  itself  and  the  po- 
•ition  of  the  seyeral  names  upon  it  indicates;  in  Stoops  y.  Smith,  100  Id.  66, 
to  the  point  that  the  obligatioii  of  a  written  contract  cannot  be  abridged  or 
modified  by,  or  made  conditional  upon,  another  preceding  or  contemporaneous 
parol  agreement,  not  referred  to  in  the  writing  itself;  in  Bigehw  y.  CoUon,  IS 
Oray,  310,  that  the  effect  of  an  ordinary  indorsement  of  a  note  payable  to 
bearer  cannot  be  yaried  or  controlled  by  parol  proof;  and  in  Kimball  y.  How- 
ard Fire  Ins.  Co.,  S  Id.  97,  that  when  the  teots  are  not  in  dispute,  it  is  the 
proyinoe  of  the  ooort  to  determine,  as  a  queation  of  law,  what  Is  reasoaabit 
diligenosw 


Pbgk  v.  Gabpenteb. 

[7  Qbat,  988.] 
80LB  OoOUTATtOS  OW   OnS  TbNANT  IN  COMMON  IS  NOT  OUBTBB  OF  OtHXB, 

where  the  latter  does  not  choose  to  come  in  and  enjoy  the  estate  with  his 
co-tenant,  and  the  latter  has  no  action  at  law  to  reooyer  for  sooh  sole  vm 
and  occupation. 
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Tenant  nr  OomffON,  Who  has  Oocufied  and  Taxszt  Fbofrs  of  Joint 
EsTATB,  n  NOT  LiABLi  TO  HIS  Co-TiKANT  for  a  tnrpliis  of  tlie  former's 
fthare,  anlesa  the  former  has  received  in  money  more  then  his  share  of  th# 
rents  and  profits  of  the  common  estate. 

Action  of  contract  to  recover  a  share  of  the  profits  of  a  farm 
owned  by  plaintiff  and  defendant  as  tenants  in  common.  The 
evidence  is  stated  in  the  opinion;  and  was  conaideied  in  the 
court  below  insufficient  to  maintain  the  action.  Yerdiet  for 
defendant^  and  plaintiff  excepted. 


B.  San/ordt  for  the 

E.  H.  Bennett,  for  the  defendant. 

By  Courts  BiaxLOw,  J.  It  does  not  appear  that  the  defendant 
has  ever  received  any  money  as  the  proceeds  of  the  orope  or 
products  of  the  common  estate.  All  that  is  proved  is,  that  the 
defendant  has  occupied  the  whole  estate  and  taken  the  hay  and 
other  crops  growing  thereon.  It  is  perfectly  well  settled  thai 
when  one  tenant  in  common  has  the  sole  occupancy  of  the  com* 
mon  estate,  without  any  claim  by  the  co-tenant  to  enter  and 
occupy  with  him,  no  remedy  is  given  by  the  common  law  ia 
favor  of  the  latter  against  the  former  to  recover  for  such  sole  use 
and  occupation.  Each  owns  his  estate  per  mi  ei  per  tout,  and 
each  has  a  right  to  occupy  the  whole  if  his  co-tenant  does  not 
choose  to  come  in  and  enjoy  the  estate  with  him.  In  such  case, 
the  sole  occupation  of  one  is  not  an  ouster  of  the  other.  It  is 
only  when  a  tenant  in  common  has  received  in  money  more  than 
his  share  of  the  rents  and  profits  of  the  common  estate  that  an 
action  at  law  can  be  sustained  in  this  commonwealth  1^  his 
co-tenant  to  recover  the  surplus:  Munroe  v.  Lake,  1  Met.  464; 
Skepard  v.  Bichard8,  2  Gray,  424  [61  Am.  Deo.  478],  and  cases 
there  cited.  There  being  no  sudi  evidence  in  this  ease,  the 
plaintiff  fails  to  maintain  his  action. 

Exceptions  overruled.         _^_^ 

Sbuim  ov  Onb  Tenant  in  Common  is  Seisin  or  All:  TcN^ibi  ▼.  Jlaeoa» 
83  Am.  Dec.  628;  Thompson  v.  Jfawkiime^,  52  Id.  176;  unlees  there  be  aa 
actaal  ooeter:  Toung  ▼.  Adam»^  58  Id.  654;  notes  to  PhiUip§  ▼.  Ortffg^  96  Id. 
166;  HaH  ▼.  Oregg^  Id.  166,  and  note  171.  Poesenion  by  tenant  in  oommoo 
ia  not  deemed  advene  to  his  oo-tenant:  Marcy  v.  SUme,  54  Id.  736. 

To  Constitute  Oustsk  ov  One  Co-tenant  by  Another  in  Possession* 
■ome  notorious  and  oneqaivocal  act  indicating  an  intention  to  hold  advenely 
is  necessary:  CoUntm  v.  Mtuon^  43  Am.  Dec.  292,  and  citations  in  note 
thereto,  showing  what  constitutes  an  ouster  of  tenant  in  common  by  co-tenant. 
But  ouster  of  one  tenant  in  common  by  his  co-tenant  may  be  inferred  front 
sircumstances,  and  this  is  a  question  for  the  jury:  Harmon  v.  Jamu^  45  Id. 
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S96;  MertdfUh  T.  AndrtM^  Id.  604,  and  coUeetod  omw  in  note  tfatnto  608. 

Ezelasive  powession  by  one  tenant  in  commoo,  end  reoeipt  of  the  rents  end 
profits  of  the  common  land  for  a  great  length  of  time^  ie  not  mifficient  to 
create  a  legal  preenmption  of  the  actual  ouster  of  a  co-tenant:  BoiUcm  ▼.  Ham" 
•ttoa,  37  Id.  609. 

JoiHT  Tbhavt  oahvot  8ub  his  Go-tuiant,  except  he  be  ousted  of  the  joint 
possession:  Booih  v.  Adanu^  34  Am.  Dec.  680;  Jone»y.  Weatkenbee,  61  Id.  663. 

AaAXJMPsrr  can  bb  MAiHTADrxD  by  Onb  Tehaht  in  Gommom  against 
HIS  Co-TKNAHT  to  leoover  a  share  of  the  rents  and  profits:  See  collected  cases 
in  notes  to  Diekhuon  v.  WiOianu,  69  Am.  Dec.  144,  referring  to  Freeman  on 
Cotenancy  and  Partitftcm;  Skepard  v.  RiehardSf  61  Id.  473,  and  coUeoted  cases 
in  note  to  same  476,  where  the  principal  case  is  referred  to  with  approval, 
and  supported  by  otiier  cases  snstaining  the  same  doctrine  relative  to  recov- 
ery of  sorplns.  Bat  in  Ghamben  r.  Cha$iiber»^  14  Id.  686,  it  was  held  that 
if  one  cotenant  reoeive  the  whole  prc^ts,  the  other  cannot  maintain  an  action 
of  tutumpeU  for  nse  and  oocnpation,  or  money  had  and  received;  see  note  to 
same  686,  on  action  by  one  co-tenant  against  another  for  rents  and  profits. 

Thb  nuNCiPAL  GASB  WAS  oiTEO  in  Brown  V.  WtlUngtoHf  106  liaas.  320,  to 
the  point  that  one  who  buys  standing  grass  from  a  tenant  in  common  of  the 
land  in  oocnpation  thereof,  and  cuts  and  harvests  it,  cannot  avoid  paying  him 
the  full  contract  price  for  the  grass,  on  the  ground  that  the  oo-tenant  has  for- 
bidden the  payment;  and  in  Blood  v.  Bloody  110  Id.  647,  to  the  point  that 
one  tenant  in  common  is  not  bound  to  pay  his  co-tenant  any  compensation  for 
the  use  of  the  common  property;  nor  to  account  for  the  profits,  unless  he  has 
received  more  than  his  just  proportion,  in  which  event  he  is  liable  to  an  aotioB 
of  contraot  in  the  nature  of  an  implied  annBipiil. 
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Wbbbb  Jhaan  Part  or  Aluoeo  Libblous  PuBucATioir  m  Jubxiiibd  ab 
Taxsm  AKD  Lattkb  Fabt  is  Dbkibd  as  Afpltiho  to  PLAnrmv,  the  or- 
dinary and  natnral  meaning  and  construction  of  the  language  used,  tha 
declaration  containing  no  averment  of  any  fact  which  would  aflect  the 
meaning  of  the  language,  no  innuendo  pointing  any  expression  or  allusion 
therein  made  to  plaintiff,  and  no  colloquium  alleging  that  the  language 
was  used  of  and  concerning  plaintiff^  is  a  question  of  law  for  the  court, 
and  it  cannot  be  left  to  the  jury  to  infer  that  the  latter  part  of  the  publi- 
cation did  refer  to  plaintiA 

it  D  QUBflrnOK  0#  COMSTRUOmOH  FOB  COUBT  WHBTHBB  AlLBOBD  LlBKriOT>B 

Pubugation  purports  to  be  a  charge  of  fraud  made  by  the  writer  upon 
plaintiff;  or  whether  it  is  an  allegation  that  suoh  a  charge  had  been  made 
against  plaintiff  before  a  public  body,  such  as  a  medical  society,  and  of 
which  plaintiff  was  a  member. 

PvsuGATioN  o#  Quasi  Judicial  Procebdinos  before  all  pubUc  bodies,  for 
the  necessary  information  of  the  people,  is  privileged  and  justifiable. 

It  n  QuBsnoB  of  Fact  fob  Jfrt  whbtheb  Alleobd  Libelous  PuBiir4- 
TiON  is  a  true  and  correct  narrative  of  ^fiout' judicial  proceedings  before  a 
public  body,  which  may  lawfully  be  published;  and  if  found  to  be  tnWb 
defendant  is  entitled  to  a  verdict. 
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AcnoH  of  tort  for  libel.  A  Bjnopsis  of  the  alleged  libelous 
article,  and  of  proceedings  before  the  medical  society,  is  given 
in  the  opinion,  which  also  states  all  other  facts  necessaiy  to  a 
full  understanding  of  the  case. 

C,  B,  Farrusworth  and  R.  Maihewwn^  for  the  plaintiff. 
T.  D,  Eliot  and  T,  M.  Stetson^  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  present  is  an  action  of  tort, 
brought  to  recover  damage  for  a  publication  alleged  to  be  a 
libel  upon  the  plaintiff,  consisting  of  an  article  published  in  the 
Boston  Medical  and  Surgical  Journal,  under  the  direction  of 
the  defendant. 

The  article  alleged  to  be  libelous  is  headed,  ''The  suits 
against  the  Massachusetts  Medical  Society/'  and  it  proceeds  to 
give  a  brief  account  of  the  proceedings  of  the  medical  society, 
which  resulted  in  the  expulsion  of  the  plaintiff  from  his  mem- 
bership for  misconduct.  It  proceeds  also  to  state  that  several 
suits  have  been  commenced  by  the  plaintiff  against  members  of 
the  society  for  libel,  one  against  the  member  who  made  the 
motion  for  his  expitlsion,  and  one  against  the  member  who 
seconded  it.  It  also  states  that  the  plaintiff  simultaneously 
initiated  a  process  by  writ  of  mandamtia;  that  the  medical  society 
assumed  the  responsibility  of  the  defense  of  these  proceedings, 
and  appointed  a  committee  of  three  for  that  puipose,  of  whom 
the  defendant  was  one.  It  states  that  these  legal  proceedings 
have  all  terminated  favorably  to  the  society  and  its  members, 
and  comes  to  the  conclusion,  **  Here  ends,  we  suppose,  all  fur- 
ther litigation; "  and  adds  a  few  concluding  remarlks  in  regard  to 
the  powers  of  the  society  and  the  propriety  of  exercising  them 
in  the  dischaige  of  its  duty  and  in  vindication  of  its  rights. 
The  article  is  then  followed  by  some  remarks  respecting  the 
character  and  condition  of  the  society  and  the  medical  profes- 
sion, which  the  defendant  states  in  his  answer  have  no  reference 
to  the  plaintiff  whatever. 

In  his  answer^  the  defendant  admits  the  publication,  but 
alleges  that  the  part  of  the  said  publication  which  relates  to  the 
plaintiff  is  a  true  and  correct  statement  of  the  official  proceed- 
ings of  the  medical  society,  published  for  the  information  of  the 
medical  profession,  and  with  no  intent  to  injure  the  plaintiff. 
And  he  alleges  that  all  the  other  portions  of  the  said  publication 
relate  to  other  persons  and  subjects,  and  were  not  written  of  and 
concerning  the  plaintiff. 

On  the  trial,  as  appears  by  the  report,  the  plaintiff  proved  the 
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publication  and  the  extent  of  the  oironlation  of  tlie  Boeton 
Medical  Jonmal,  and  theie  rested. 

The  defendant  then  offered  evidence  to  show  the  course  of 
proceedings  before  the  medical  society,  and  the  expulsion  of  the 
plaintiff  for  alleged  misconduot,  the  fact  that  legal  proceedings 
had  been  instituted  by  the  plaintiff,  as  stated  in  the  publication, 
and  that  they  had  been  terminated  in  the  manner  therein  stated. 

The  question  now  is  in  relation  to  the  correctness  of  the  in* 
structions  upon  this  eyidence,  which  the  judge  who  tried  the 
<»use  announced  and  proposed  to  give  to  the  jury.  They  sxe 
thus  stated:  "  The  judge  thereupon  called  upon  the  plaintiff's 
counsel  to  state  whether  they  expected  to  offer  evidence  to  con* 
trol  the  proof  offered  of  the  justification,  or  to  connect  the  plain- 
tiff with  the  last  part  of  the  publication;  to  which  they  replied 
that  they  should  not  offer  any  evidence,  but  should  contend 
that  the  jury  might  infer  that  the  latter  part  of  the  publication 
did  refer  to  the  plaintiff,  from  the  article  itself,  and  the  proof 
already  offered." 

Upon  this  point,  we  think  the  decision  of  the  judge  was  cor- 
lect.  The  declaration  contained  no  averment  of  any  fact  which 
would  affect  the  meaning  of  the  language,  no  innuendo  point- 
ing any  expression  or  allusion  therein  made  to  the  plaintiff,  and 
no  colloquium  alleging  that  the  language  was  used  of  and  con- 
cerning the  plaintiff.  In  the  absence  of  all  such  averments,  vee 
think  the  ordinaiy  and  natural  meaning  and  construction  of  the 
language  was  a  question  of  law  for  the  court,  and  therefore  it 
was  not  to  be  left  to  the  juiy  to  say  whether  it  was  vmtten  of 
and  concerning  the  plaintiff. 

In  regard  to  the  other  point,  the  judge  proposed  to  instruct 
the  jury  that  if  they  were  satisfied  on  the  evidence  that  the 
orther  part  of  the  publication  was  true,  the  defendant  would  be 
entitled  to  a  verdict. 

The  plaintiff's  counsel  contended  that  the  publication  itself 
was  a  charge  by  the  defendant  against  the  plaintiff  of  a  fraud- 
ulent transaction,  and  the  defendant,  in  order  to  justify,  must 
on  this  trial  prove  the  truth  of  that  chaige,  that  is,  prove  by 
evidence  to  be  offered  here  that  the  plaintiff  had  been  guilty  of 
being  engaged  in  such  fraudulent  transaction.  But  the  judge 
ruled  otherwise,  and  declined  to  leave  it  to  the  juiy  whether 
the  article  itself  was  a  charge  of  a  fraudulent  transaction.  This 
last,  we  think,  was  quite  right;  whether  the  article  purported  to 
be.  a  charge  of  fraud  made  by  the  writer  upon  the  plaintiff,  or 
whether  it  was  an  allegation  that  such  a  charge  had  been  made 
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ftgftinst  the  plaintiff  before  the  medical  society,  was  a  qaestion  ol 
construction^  and  properly  decided  as  a  qaestion  of  law. 

The  result,  then,  of  this  charge  was  that  if  the  publication,  aa 
far  as  it  went,  was  a  true,  just,  and  fair  statement  that  such  a 
charge  of  fraudulent  transaction  had  been  made  to  the  medical 
society  against  the  plaintiff,  a  member  thereof,  and  determined 
and  decided  by  them,  and  this  report  of  the  proceedings  was 
made  for  the  proper  purpose  of  informing  the  medical  profession 
and  the  public  of  the  result  of  those  proceedings^  then  it  was 
justifiable,  and  not  libelous.  And  the  question  now  is.  Was 
that  direction  right  ?    The  plaintiff  insists  that  it  was  not. 

The  ground  now  taken  by  the  learned  counsel  for  the  plain- 
tiff, that  the  defense  of  the  first  part  of  the  publication,  if  proved, 
constitutes  no  legal  justification  of  the  publication,  is  stated 
more  broadly  and  in  more  unqiialified  terms  than  the  authorities 
of  the  English  common  law  will  warrant.  The  general  rule  is, 
that  any  statement  of  wrongs  and  grievances  made  by  a  party 
alleging  himself  injured  thereby,  though  they  affect  the  reputa- 
tion and  credit  of  another,  if  made  to  a  tribunal  or  body  having 
jurisdiction  of  the  subject-matter  to  inquire  into  the  proceedings 
and  redress  the  grievance  complained  of,  if  found  to  exist,  are 
not  libelous;  and  that  a  fair  statement  of  these  proceedings, 
when  they  have  been  acted  upon  and  decided,  made  with  an 
honest  view  of  giving  useful  information,  and  where  the  publi- 
cation will  not  tend  to  obstruct  the  course  of  justice  and  inter- 
fere with  a  fair  trial,  is  not  a  libelous  publication.  Most  of 
the  cases  relied  on  in  the  argument  are  these  exceptional  cases; 
as,  McOregor  v.  Thvmtes,  3  Barn.  &  Cress.  24,  where  the  parties 
merely  went  before  the  magistrate  for  advice,  and  he  was  not 
called  upon  to  act  in  his  official  capacity;  and  Duncan  v.  Tkwaites^ 
Id.  556,  where  the  publication  was  of  a  mere  preliminaiy  exam- 
ination, when  a  further  hearing  was  ordered.  Several  other 
cases  turn  on  the  same  point,  and  proceed  on  the  ground  that 
such  proceedings  are  inchoate  and  ex  parte,  and  ought  not  to  be 
published  before  the  trial,  when  the  party  charged  has  an  op- 
portunity to  make  his  defense.  The  publication  of  the  eaf  parte 
evidence  taken  before  a  coroner  was  held  unjustifiable  on  the 
same  ground:  Bex  v.  Fleet,  1  Bam.  &  Aid.  888. 

So  in  Boberte  v.  Brown,  10  Bing.  519,  where  it  was  held  that 
the  publication  of  the  defendant  was  not  a  true  and  correct  state- 
ment of  the  proceedings,  and  where  such  statement  was  accom- 
panied by  libelous  remarks  of  his  own,  not  warranted  by  th* 
proceedixigs.   But  in  that  same  case  Mr.  Justice  Parke  introduoea 
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his  opinion  by  this  remark:  "  I  am  not  prepared  to  say  that  re- 
ports of  proceedings  in  courts  of  justice  are  not  to  be  encour- 
aged as  instruotiye  and  beneficial  to  the  public;  but  they  must 
be  accurate  and  fair  reports;  and  it  is  by  no  means  clear  that  a 
party  is  justified  in  publishing,  without  discrimination,  eveiy- 
thing  that  falls  from  the  mouth  of  counsel." 

The  case  of  Delegal  v:  Bighley,  8  Bing.  N.  C.  950,  was  an  ac- 
tion for  malicious  prosecution  before  a  magistrate,  and  also  for 
libel  in  publishing  an  account  of  the  proceedings  thereon. 
In  regard  to  the  latter,  the  court  held,  upon  a  plea  of  justifica- 
tion, that  it  was  bad  and  insufficient,  because  it  did  not  state 
that  the  publication  was  a  true,  full,  and  faithful  account  of  the 
proceedings  in  a  court  of  justice,  and  therefore  was  not  justified 
by  the  occasion. 

We  have  stated  above  that  we  think  the  English  rule,  holding 
that,  to  justify  the  publication,  the  proceedings  must  be  directly 
judicial,  or  had  in  a  court  of  justice,  is  stated  too  broadly.  In 
many  cases  it  has  been  held  that  complainants  made  to  a  tribu- 
nal or  officer,  who  is  supposed  to  have  power  to  inquire  into 
and  redress  the  grieyance,  if  honestly  made  by  one  having  an  in- 
terest, though  such  tribunal  has  no  jurisdiction,  are  not  libel- 
ous; as  in  a  petition  to  the  king,  to  parliament,  to  a  board  of 
officers,  or  the  like.  Ihirman  t.  Ives,  5  Bam.  &  Aid.  642,  was 
the  case  of  an  address  by  the  defendant  to  Lord  Palmerston,  sec- 
retary at  war,  against  the  plaintiff  as  an  officer  of  the  army,  set- 
ting forth  falsehood  and  dishonorable  conduct  in  the  plaintiff 
in  not  paying  him  an  acknowledged  debt.  It  was  held  that 
the  secretary  at  war  had  no  direct  power  to  act,  yet  if  the  de- 
fendant belieyed  that  he  could  aid  him  by  his  influence,  to 
obtain  redress,  it  would  rebut  the  charge  of  malice,  and  render 
the  address  not  libelous,  though  otherwise  it  would  be.  The 
doctrine  is  there  fully  discussed,  and  many  cases  are  cited  other 
than  proceedings  strictly  in  the  course  of  jtistice.  See  also 
McDougaU  t.  Claridge,  1  Camp.  267,  and  Ibwler  t.  Homer,  8  Id. 
294,  and  the  cases  cited  in  the  notes  to  the  American  edition. 

But  whatever  may  be  the  rule  as  adopted  and  practiced  on  in 
England,  we  think  that  a  somewhat  larger  liberty  may  be  claimed 
in  this  country  and  in  this  commonwealth,  both  for  the  proceed- 
ings before  all  public  bodies,  and  for  the  publication  of  those 
proceedings  for  the  necessary  information  of  the  people.  So 
many  municipal,  parochial,  and  other  public  corporationB^  and 
BO  many  large  Toluntazy  associations  formed  for  almost  every 
lawful  purpose  of  beneyolence,  business,  or  interest,  are  oon- 
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Btantly  holding  meetings,  in  their  natnze  public,  and  so  usual  is 
it  that  their  proceedings  are  published  for  general  use  and  in* 
formation,  that  the  law,  to  adapt  itself  to  this  necessary  condi- 
tion of  society,  must  of  necessity  admit  of  these  public  proceed- 
ings, and  a  just  and  proper  publication  of  them,  as  far  as  it  can 
be  done  consistently  wiUi  private  rights.  This  view  of  the  law 
of  libel  in  Massachusetts  is  recognized,  and  to  some  extent  sanc- 
tioned, by  the  case  of  CommonwedUh  y.  (72ap,  4  Mass.  163  [8 
Am.  Dec.  212],  and  many  other  cases. 

A  recent  case  in  this  commonwealth  appears  to  us  to  be  an 
authority  in  point:  Famsworih  t.  Storrs,  5  Cush.  412.  It  was 
a  suit  by  husband  and  wife  against  a  clergyman  for  libel,  which 
consisted  in  reading  a  written  paper  before  the  church  and  con- 
gregation, being  votes  previously  passed  by  the  church,  recit- 
ing that  the  female  plaintiff  had  been  dealt  with  by  the  church, 
found  guilty,  and  ordered  to  be  excommunicated  for  alleged 
unchaste  conduct  before  her  marriage  with  the  man  whom  she 
afterwards  married,  being  then  a  member  of  the  church,  and 
xefosing  to  express  any  penitence  for  the  crime.  Upon  a  case 
stating  these  facts,  the  court  decided  that  an  action  would  not 
lie,  on  the  ground  that  churches  are  voluntary  bodies  associated 
for  lawful  and  useful  purposes;  that  they  are  recognized  and 
their  privileges  conferred  by  law,  among  which  is  the  aathorily 
to  deal  with  members  for  immoral  and  scandalous  conduct,  and 
punish  them,  on  conviction,  by  censure,  suspension,  or  excom- 
munication; that  to  this  jurisdiction  every- member,  by  entering 
into  the  church  covenant  submits;  that  these  proceedings  are 
quasi  judicial,  and  all  those  who  complain,  act,  and  vote  thereon, 
or  pronounce  the  result,  orally  or  in  writing,  in  good  faith» 
within  the  scope  of  the  authority  conferred,  and  not  falsely  or 
colorably,  are  protected  by  law. 

The  Massachusetts  Medical  Society  were  not  a  private  asso- 
ciation; they  were  a  pubUc  corx>oration,  chartered  by  one  of  the 
earliest  acts  under  the  constitution,  which  was  amended  and 
their  powers  confirmed  by  several  subsequent  acts:  Stats.  1781, 
o.  15;  1788,  c.  49;  1802,  c.  123;  1818,  c.  113. 

The  charter  invested  the  society,  their  members,  and  licen- 
tiates with  large  powers  and  privil^es  in  regulating  the  im- 
portant public  interests  of  the  practice  of  medicine  and  surgery, 
enabled  them  to  prescribe  a  course  of  studies,  to  examine  can- 
didates in  regard  to  their  qualifications  for  practice,  and  give 
letters  testimonial  to  those  who  might  be  found  duly  qualified. 
Th^  were  authorized  to  elect  fellows,  and  vested  with  power 
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to  sQBpe&d,  expel,  or  disfranchise  any  fellow  or  mamber,  and  to 
make  rules  and  by-laws  for  their  government.  No  person  could 
be  a  member  but  by  his  own  act  in  accepting  the  appointment. 

This  society  was  regarded  by  these  legislatiye  acts  as  a  pubUo 
institution,  by  the  action  of  which  the  public  would  be  deeply 
affected  in  one  of  its  important  public  interests,  the  health  of 
the  people.  The  plaintiff,  by  accepting  his  appointment  as  a 
fellow,  Toluntarily  submitted  himself  U>  the  goTemment  and 
jurisdiction  of  the  society  in  his  ptofeesional  relations,  so  long 
as  they  acted  within  the  scope  of  their  authority. 

The  status  or  condition  of  being  a  member  of  this  society  was 
one  of  a  permanent  character  and  recognized  by  law — one  in 
which  each  member  has  a  yaluable  interest;  and  that  it  was  so 
regarded  by  the  plaintiff  is  manifest  from  his  effort  to  obtain  a 
restoration  to  it  by  a  judgment  of  this  court,  by  a  writ  of  man" 
damus. 

We  think  it  obvious  that  the  subject-matter  of  the  complaint, 
dishonorable  conduct,  a  fraudulent  transaction  between  the  plain- 
tiff and  another  member  of  the  profession  and  of  the  same  society, 
was  within  the  scope  of  the  authority  conferred  by  law  on  the 
society;  and  that  the  direction  of  the  court,  that  their  action  was 
conclusive  upon  the  plaintiff,  was  correct.  As  to  the  l^fal  pro- 
ceedings set  forth  in  the  supposed  libel,  it  was  admitted  by  the 
plaintiff's  counsel  that  the  account  there  given  of  those  pro- 
ceedings was  substantially  true. 

If,  then,  this  charge  of  dishonorable  or  fraudulent  conduct  by 
the  plaintiff,  in  his  dealings  with  Dr.  Carpenter,  was  within  the 
jurisdiction  of  the  medical  society,  and  proceedings  were  insti- 
tuted and  carried  on  to  their  final  determination  in  the  expulsion 
of  the  plaintiff  from  his  fellowship,  then  the  proceedings  might 
be  rightly  characterized,  as  in  the  case  of  Farmworih  v.  Slorrs, 
supra,  as  quasi  judicial;  and  then  the  only  remaining  question  of 
fact  was,  whether  the  publication  was  a  true  and  correct  narrative 
of  such  proceedings  and  determination.  This  question  the  judge 
did  leave,  or  proposed  to  leave,  to  the  jury,  with  the  direction 
that  if  they  should  find  upon  the  evidence  that  that  part  of  the 
publication  was  true,  the  defendant  would  be  entitled  to  a  ver- 
dict. We  are  of  opinion  that  tliis  direction  was  right.  As  the 
verdict  was  for  the  defendant,  we  are  to  assume  that  it  was 
found  by  them;  or  if  the  verdict  was  taken  by  consent,  it  would 
have  been  found  under  the  instruction  that  tiie  publication  did 
present  a  true  and  correct  narrative  of  the  proceedings  before 
the  society  and  their  determination  thereon. 
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The  fact  that  these  proceedings  were  considexed  closed  and 
finished  takes  away  from  this  publication  the  objection  that  it 
would  have  a  tendency  to  prejudice  the  public  mind  and  preyent 
the  party  afiEected  from  having  a  fair  trial. 

Judgment  on  the  yerdict  for  the  defendant. 


Whxbs  Allboxd  Libkl  Gontaims  Antthino  that  18  OmcuBX,  or  needa 
txplanation  to  give  it  the  force  of  written  Blander,  the  pleader  should  point  it 
by  innuendo  or  prefatory  avennent:  Hiee  v.  Simmons^  31  Am.  Dec.  766.  At 
to  what  oomplaint  in  action  for  Blander  or  libel  shonld  contun,  see  note  to 
StaU  V.  Goodman,  60  Id.  134. 

Privilioed  Ck>MMnKiOATioNS,  What  asb:  SespMica  v.  Dennie,  2  Am. 
Dec  402;  CommonwtaUh  v.  Clap,  3  Id.  212;  Stow  v.  Converse,  8  Id.  189; 
BodweU  v.  Osgood,  16  Id.  232,  note;  Vandenee  v.  MeOrtgor,  27  Id.  156,  and 
extended  note  to  same  on  privileged  commonicationB  158;  note  to  Howard  v. 
Thompson,  34  Id.  249;  Stale  v.  Burriham,  31  Id.  217»  and  collected  cases  in 
note  thereto  224.  The  foregoing  cases  refer  to  the  publication  of  libels  re- 
specting public  officers,  and  communications  addressed  to  a  body,  or  to  an  in- 
dividual, for  the  purpose  of  procuring  some  redress  which  that  body  or  indi- 
vidual is  empowered  to  grant.  They  show  that  the  publication  of  the  truth 
from  good  motives  and  for  justifiable  ends,  though  it  reflects  on  the  govern- 
ment or  its  magistrates,  does  not  constitute  a  libel;  but  if  done  with  an  evil 
intent,  or  without  probable  cause,  or  under  circumstances  which  will  not  re- 
but the  presumption  of  malice,  it  is  libelous.  So  also  are  communications  made 
in  the  course  of  judicial  proceedings  privileged,  if  pertinent  and  material  to  the 
subject  of  controversy:  Note  to  Ilartsoek  v.  Reddick,  38  Id.  143;  Oilbert  v.  Peo* 
pU,  43  Id.  646;  but  if  the  writer  garbles  the  proceedings,  or  adds  comments  and 
insinuations  of  his  own  in  order  to  asperse  the  character  of  the  parties  con- 
cerned, it  is  libelous:  Thomas  v.  GroeweU,  5  Id.  269;  Commonwealih  v.  Bland- 
ing,  15  Id.  214. 

JuKT  Determinbs  whstheb  Lakguagb  18  Libelous  or  not:  Van  Veck- 
ten  V.  Hopkins,  4  Am.  Dec.  339,  and  note  348,  where  two  important  points  in 
the  law  of  libel  are  discussed;  viz.,  the  respective  functions  of  the  court  and 
jury,  and  testimony  concerning  the  import  or  effect  of  the  libelous  chains 
Usher  v.  Severance,  37  Id.  33. 

Plea  that  Libeloits  Publication  is  Tbub  Constitutbs  Complete  De- 
fense, IF  Proved:  King  v.  Boot,  21  Am.  Dec.  102,  and  cases  cited  in  notes 
to  same  114;  and  it  may  be  proved  under  the  general  issue:  Remington  v. 
Congdon,  13  Id.  431. 

The  peincifal  case  was  cited  in  Goodrich  v.  Hooper,  97  Mass.  6,  that 
in  the  application  of  rules  to  the  facts  of  a  new  case  of  tort  for  slander,  "pre- 
vious decisions  afford  comparatively  little  assistance.  It  is  always  a  question 
of  the  construction  of  the  language  used,  which  must  be  read  and  interpreted 
by  the  court  as  it  would  ordinarily  be  understood  by  mankind."  Coxoley  v. 
Puh\fer,  137  Id.  395,  was  an  action  against  the  owners  and  publishers  of  the 
Boston  Herald  for  a  libel  printed  in  that  nei^-spaper.  The  alleged  libel  was  a 
report  of  the  contents  of  a  petition  for  the  removal  of  plaintiff,  an  attorney  at 
law,  from  the  bar.  The  report  was  fair  and  correct,  but  the  petition  included 
allegations  which  would  be  actionable  unless  justified.  In  their  answer  de- 
fendants relied  upon  privilege;  and  the  main  question  raised  by  plaintiff's 
exceptions  was  whether  the  publication  was  privileged,  as  ruled  by  the  ooort 
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below.  The  petition  had  been  filed  in  vacation,  and  handed  back  to  peti- 
tioner, bat  it  did  not  appear  that  it  had  ever  been  presented  to  the  conrt  or 
entered  on  the  docket.  This  was  held  to  constitate  no  justification,  and  that 
defendants  did  not  bring  themselves  within  the  priyilegc  admitted  by  plain- 
tiff to  attach  to  fair  reports  of  judicial  proceedings,  even  if  preliminary  or  em 
parUf  and  the  exceptions  were  sustained.  In  the  course  of  their  opinion,  tha 
court  said  they  would  waive  consideration  of  the  tendency  of  a  publication 
like  that  to  create  prejudice,  and  to  interfere  with  a  fair  trial,  and  cited  the 
principal  oase.  "Neither,"  they  said,  *' shall  we  discuss  the  question,  what 
limitations  there  are,  if  any,  to  the  requirement  that  the  proceeding  must 
have  been  acted  on  and  decided,"  and  cited  the  principal  case.  They  quoted 
the  language  of  Chief  Justice  Shaw  in  the  principal  case,  viz.,  "  that  a  fair 
statement  of  these  proceedings,  when  they  have  been  acted  upon  and  decided, 
made  with  an  honest  view  of  giving  useful  information,  and  where  the  publi- 
cation will  not  tend  to  obstruct  the  course  of  justice  and  interfere  with  a  fair 
trial,  is  not  a  libelous  publication."  But  the  court  said  this  language  clearly 
implied  that  the  privilege  claimed  by  defendants  did  not  protect  them. 


Chandleb  v.  Howlakd. 

[7  Obat,  848.] 

RlOHiB  or  RiPABiAN  Pboprietors. — Owner  of  upper  mill  on  a  Btraam  nnud 
so  use  the  water  that  every  riparian  proprietor  below  shall  have  tha 
enjoyment  and  use  of  it  substantially  according  to  its  natural  flow,  sub- 
ject to  such  interruption  as  is  necessary  and  unavoidable  by  the  reasona- 
ble and  proper  use  of  the  mill  privilege  above. 

IxsTBUCTiONS  Rsi^ATivx  TO  RiPARiAN  RiGHTS. — In  aotiou  by  owner  of  mill 
on  stream  against  owner  of  mill  above,  built  after  the  former,  for  disturb- 
ing flow  of  the  water,  it  is  not  error  to  instruct  the  jury  that  defendant 
ii  not  responsible  in  damages  for  the  proper  exercise  of  a  mill  privilege 
above;  that  he  is  responsible  for  the  unreasonable  use  or  unreasonable 
detention  of  the  water;  and  that  he  must  permit  it  to  run  to  plaintiff's 
mill  as  he  was  accustomed  to  have  it  under  the  natural  flow,  "subject to 
those  slight  and  substantially  immaterial  obstructions  and  retardationa 
which  necessarily  result  from  exercising  the  right  of  a  mill  privilega 
above." 

Plauttitf  haying  Joint  Iktbrbst  in  Pbofkbtt  amounting  to  one  hall 
the  profits  can  maintain  his  action  for  an  injury  to  it,  and  recover  costs. 

AORBEMBNT     B7      LABORER     TO     RbCKIVB     HaLF      PrOHTS     IN      Llll7     0# 

Wages  does  not  Necessarilt  Ck>NSTiTnTB  Hnc  Joint  Owner  or 
Partner.  Thus  a  miller  employed  by  mill-owner  to  care  for,  tend,  and 
run  the  mill,  and  to  receive  half  its  profits  as  compensation,  bnt  with  no 
agreement  as  to  any  definite  time,  has  no  such  title  or  possession  as  to 
require  him  to  be  joined  in  an  action  by  the  owner  for  an  injury  to  the 
mill,  and  plaintiff  can  recover  the  whole  damages  in  his  own 


AonoN  of  tort  by  owner  of  an  ancient  mill  on  Herring  brook 
in  Pembroke,  against  the  owners  of  a  more  modem  mill  aboT« 
on  the  same  stream,  for  raising  and  keeping  up  a  dam,  therein 
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retaimng  the  water  and  preventing  it  from  flowing  down  to 
plaintiff's  mill.  A  statement  of  the  two awardsof  refereesmen- 
tioned  by  the  court  is  immaterial.  They  had  been  rendered  in 
cross-actions  between  the  owners  of  the  two  mills.  The  nature 
of  the  instructionB  will  appear  from  the  opinion.  Plaintiff's 
witness,  John  Butterworth,  testified  that  dnring  the  whole  time 
for  which  plaintiff  claimed  damages  he  was  miller  for  the  plain- 
tiff; that  he  had  charge  of  plaintiff's  mill  and  tended  it,  and  had 
for  BO  doing  one  half  the  earnings  thereof;  that  plaintiff  kepi 
the  mill  in  running  order,  furnished  the  files,  oils,  and  all  arti- 
cles necessary  for  keeping  it  in  running  order,  and  had  the  other 
half  of  the  earnings;  that  Simeon  B.  Chandler,  plaintiff's  son, 
worked  with  witness,  but  was  not  hired  by  witness,  and  witnesa 
and  said  Simeon  B.  went  shares  in  one  half  of  the  earnings  of 
the  mill,  and  shared  alike;  thatwitnesshad  no  concern  with  the 
running  of  the  mill  in  the  night-time,  nor  did  he  agree  with 
plaintiff  about  running  the  mill  at  night;  that  plaintiff's  son  had 
help  in  running  the  mill  in  the  night-time;  that  witness  had  na 
concern  with  it;  that  his  agreement  was  never  reduced  to  writ- 
ing; that  he  never  agreed  to  stay  at  said  mill  for  any  particular 
length  of  time,  but  had  a  right  to  quit  at  any  time  he  pleased; 
that  he  took  the  mill  upon  shares;  and  that  he  was  to  have  one 
half  the  earnings,  and  Chandler  the  other  half.  Defendanta 
contended,  upon  this  evidence,  that  the  plaintiff 's  mill  was  in 
Butterworth's  possession  during  the  time  in  question,  and  that 
plaintiff  had  no  possession  sufficient  to  warrant  the  juiy  in 
returning  a  verdict  for  the  plaintiff  for  all  the  damages.  But 
the  court  ruled  and  instructed  the  jury  otherwise.  Verdict  for 
plaintiff,  with  one  dollar  damages.    Defendants  excepted. 

E.  Wiikm9on,  for  the  defendants. 
E.  Ames,  for  the  plaintiff. 

By  Court,  Dbwst,  J.  The  ruling  of  the  presiding  judge, 
upon  the  trial  of  the  present  case,  may,  in  the  opinion  of  the 
court,  be  sustained  upon  general  principles  applicable  to  ripa- 
rian proprietors,  and  without  supposing  any  new  rights  to 
attach  to  the  mill  privilege  below,  as  the  effect  of  the  awards  of 
the  referees. 

The  doctrine  of  the  most  recent  case  on  this  subject  requires 
the  owner  of  the  upper  mill  to  use  the  water  in  such  manner 
that  every  riparian  proprietor  at  points  farther  down  the  stream 
■hall  have  the  enjoyment  and  use  of  it  substantially  according 
to  ita  natural  flow,  subject  to  such  interruption  as  is  necessaxy 
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and  uDAToidable  by  the  reasonable  and  proper  use  of  the  mill 
priTilege  abore:  Thurber  v.  Martin,  2  €hray,  894  [61  Am.  Deo. 
468]. 

The  case  put  to  the  jury  was,  that  for  an  unreasonable  use  or 
an  unreasonable  detention  of  the  water  by  the  owner  of  the  mill 
priTil^e  aboTO,  the  juiy  would  give  damages,  but  not  for  those 
obstructions  or  retardations  which  necessarily  result  from  ezer- 
cifiing  the  right  of  a  miU-owner  above.  In  the  description  of 
such  obstructions,  as  being  "  slight  and  substantially  immate- 
rial/' if  those  words  had  been  used  alone  as  the  test  of  the  ques- 
tion of  liability,  they  might  have  been  objectionable,  and  perhaps 
calculated  to  mislead  the  jury.  But  ihey  were  not  so  used,  or 
susceptible  of  such  construction,  when  taken  in  their  proper 
connection.  The  jury  were  instructed  that  it  was  for  the  un- 
reasonable use  or  unreasonable  detention  of  the  water  by  the 
defendants  that  damages  were  to  be  giyen.  They  were  further 
instructed  fliat  the  water  was  to  be  permitted  to  run  to  the 
plaintiff's  mill  as  he  was  accustomed  to  have  it  under  the  nat- 
ural flow,  but  subject  "  to  those  slight  and  substantially  imma- 
terial obstructions  which  necessarily  result  from  exercising  the 
right  of  a  mill  privilege  above.''  The  obstructions  and  retarda- 
tions of  the  water,  for  which  the  defendants  were  not  responsi- 
ble, were  stated  to  be  those  necessarily  resulting  from  the  proper 
exercise  of  the  mill  privilege  above.  For  any  damages  thus 
occasioned  they  were  not  held  responsible.  This  distinctly 
marked  the  character  of  the  obstructions  to  which  the  right  to 
a  continuous  flow  of  the  water  was  subject,  and  the  rule  of  law 
applicable  to  the  case. 

As  to  the  further  question  raised  at  the  trial,  of  the  right  of 
the  plaintiff  to  maintain  the  present  action,  his  right  to  recover 
a  moiety  of  the  damages  is  quite  clear.  Taking  the  case  most 
strongly  against  the  plaintiff,  it  was  only  a  case  of  joint  inter- 
est in  the  profits  of  the  mill,  the  plaintiff  having  one  half.  This 
would  enable  the  plaintiff  to  mainta^  the  action  and  recover 
his  costs. 

As  to  the  further  right  to  recover  the  whole  damages  in  his 
own  name,  the  only  question  would  be  whether  the  plaintiff 
should  have  judgment  for  the  sum  of  one  dollar,  or  for  half  of 
that  sum.  This  is  certainly  more  questionable;  but  we  think, 
upon  the  whole  evidence,  the  plaintiff  is  to  be  taken  to  have 
been  in  the  legal  possession  of  the  mill,  and  Butterworth  in  his 
employment  as  his  miller,  under  an  agreement  that  he  should 
have  one  half  of  the  earnings  of  the  mill  for  tending  the  same. 


490  Treadwell  v,  Salisbuut  Mfq.  C!o.  [Masa 

Butterworth  was  miller  to  the  plaintiff,  and  not  lessee  of  the 
mill.  There  was  no  lease,  no  agreement  for  any  particular  time 
in  which  Butterworth  was  to  be  employed  in  the  mills,  or  have 
any  interest  in  the  income  of  them.  An  agreement  by  which 
the  laborer  is  to  receive  a  certain  share  of  the  profits  in  lieu  of 
wages  does  not  necessarily  constitute  him  a  joint  owner  or  part- 
ner, so  as  to  require  him  to  be  joined  as  a  plaintiff  in  a  suit  in 
reference  to  the  property,  in  a  share  of  the  profits  of  which  he 
is  thus  concerned:  Rice  v.  AuBtin^  17  Mass.  206;  Baxter  v.  Bod^ 
man,  3  Pick.  435. 
Exceptions  overruled.  

Mill-owners  and  theib  Rights:  MeTavish  ▼.  CarroU,  61  Am.  Deo.  858; 
Blood  v.  Nashua  A  J.  R.  R.  Corp,,  61  Am.  Deo.  444;  Thurber  v.  Martin,  Id. 
468,  and  note  to  same  470. 

Natubb  AMD  Extent  of  Rifabian  Propbistob*8  Rioht  to  Ubb  oi 
Watxb:  Stein  v.  Burden,  60  Am.  Dec.  453,  and  collected  cases  in  note  thereto 
458;  Thurber  v.  Martin,  61  Id.  468,  and  collected  cases  in  note  to  same  470; 
DiUing  v.  Murray,  63  Id.  885,  and  collected  cases  in  note  389. 

Dobs  Rsoeivino  Gebtain  and  Definite  Pobtion  of  Pbofits  as  com- 
pensation or  a  reward  ior  services  constitute  one  a  partner  ?  Miller  t.  Hughes, 
10  Am.  Dec.  719;  St,  Victor  v.  Daubert,  29  Id.  447;  Brovm*8  Eg^r  v,  Iliggin- 
botham,  27  Id.  G18;  Loomia  v.  Marshall,  30  Id.  596,  and  note  608,  discnssing 
the  shai'ing  of  profits  as  a  test  of  partnership;  Champion  v.  Bostvaick,  31  Id. 
876,  and  references  in  note  382;  Bradley  v.  White^  43  Id.  435. 

Ck>-TENANTS  HAT  JOIN  OB  SeVEB  IN    PERSONAL  ACTIONS  FOB  InJUBT  TO 

their  Pbofebtt:  Lathrop  v.  Arnold,  43  Am.  Deo.  256,  and  note  259;  Lahjf 
▼.  Holland,  50  Id.  708,  note;  Palmer  v.  Dougherty,  54  Id.  638;  see  Freemaa 
on  Cotenancy  and  Partition,  sees.  329,  356-358. 


Tbeadwell  v.  Salisbury  MANUFAOTURma  Co. 

[7  Gbat,  898.] 

CouBT  OF  Chancery  has  No  Peculiar  Jurisdiction  oveb  CorpobationSi 
to  restrain  them  iu  the  exercise  of  their  powers,  to  control  their  action, 
or  to  prevent  them  from  violating  their  charter,  in  cases  where  there  is 
no  fraud  or  breach  of  trust  alleged  as  the  foundation  of  the  claim  for 
equitable  relief. 

Bights  and  Duties  of  Corporations  are  Regulated  bt  Comvon  Law, 
which  in  most  cases  furnishes  ample  remedies  for  any  excess  or  abu^e  of 
corporate  powers  and  privileges  which  may  injorioasly  affeot  either  pub- 
lic or  private  rights. 

Bill  in  Equity  can  be  Maintained  against  Cobpobation  only  wmnr 
there  is  no  plain  and  adequate  remedy  at  law,  and  a  case  is  presented 
which  entitles  a  party  to  equitable  relief,  under  some  general  head  of 
chancery  jurisdiotion.  This  role  applies  to  stockholders  at  well  at  to 
other  persons. 
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OOUBT  OF  ChANOXBT  HAS  GkKKBAL  PoWEB  AND  AUTHOBITT  TO  EnTSBTAUI 

JuBUDicTioN  OF  Casis  IN  Whioh  Tkustkes  Ask  FOB  Pbotxciion  in 
the  perfomuiDce  of  their  duties;  hot  the  cases  which  fall  under  this  head 
of  equity  are  those  in  which  there  are  conflicting  claims  to  the  trust  es- 
tate, or  it  is  doubtful,  upon  the  construction  of  the  will,  deed,  or  other 
instrument  creating  the  trust,  to  whom  the  property,  or  the  beneficial  in- 
terest in  it,  belongs. 

Bill  in  Equitt  cannot  be  Maintained  bt  Trustxss  Who  abb  Stock* 
HOLDERS  in  Corpobation,  Under  a  claim  for  protection  and  advice  in 
the  execution  of  their  trusts,  and  thereby  subject  the  corporation, 
and  all  their  acts  and  proceedings,  to  the  jurisdiction  of  a  court  of 
chancery. 

Bight  of  Plaintiffs  to  Seek  Advice  and  DiBBonoN  of  Coubt  in  Peb- 
FOBMANCE  OF  THEiB  DuTiES  AS  Tbustees  is  uot  dependent  on  defend- 
ants' acts  and  proceedings,  whether  legal  or  illegal.  It  Ib  not  necessary 
that  defeifdants  should  be  made  parties,  or  that  any  decree  be  en- 
tered sgainst  them  if  they  are  so  made. 

If  Plaintiffs  State  Case  Entitling  Them  to  Aid  and  Advice  of  Ck>UBT 
IN  Pebformance  of  theib  Duties  as  Tbctstees,  a  suitable  decree  may 
be  entered  to  fully  meet  this  part  of  the  prayer  of  the  bill,  without  any 
inquiry  concerning  the  legality  of  the  acts  or  proceedings  of  a  corpora- 
tion defendant. 

CouBT  OF  Equity  will  Dbtebminb  All  Necbssaby  Questions  of  Law 
AND  Fact  in  the  ezerdse  of  its  legitimate  jurisdiction, 

Coubt  of  Equity  will  Take  Cognizance  of  Collateral  and  Incidental 
Mattebs,  though  they  may  not  in  themselves  be  the  subject  of  a  direct 
suit  in  equity,  if  they  arise  in  the  exercise  of  an  acknowledged  chancery 
jurisdiction,  and  the  decision  of  the  cause  renders  it  necessary  that  they 
should  be  considered  and  determined;  but  they  mast  be  essontial  to  the 
principal  inquiry  aud  to  the  relief  sought  by  the  bill,  or  they  will  be 
irrelevant  and  immaterial,  and  cannot  be  inquired  inta 

Dbtebmination  of  Ibrelbvant  and  Immaterial  Matters  in  Equity 
cannot  form  the  basis  of  a  decree  against  parties  who  have  no  rights  or 
interests  involved  in  the  principal  subject-matter  which  forms  the  founda- 
tion of  plaintiffs'  case. 

Rights  and  Remedies  of  Stockholders  against  Corporations  are  not 
Dependent  on  Capaoitt  in  which  they  own  shares  in  the  corporate 
stock.  All  stand  on  a  perfect  equality  as  to  rights  and  remedies.  One 
who  holds  shares  as  trustee  is  on  the  same  plane  as  one  who  holds  them 
in  his  own  right. 

Bight  of  Corporations  to  Sell  theib  Pbopebty  is  Absolute,  at  Com- 
mon Law,  where  they  act  by  a  majority  of  their  stockholders;  and  this 
right  is  not  limited  as  to  objects,  circumstances,  or  quantity. 

Bight  of  Cobpobations  to  Wind  up  and  Close  Business.— CorporatioDs 
of  a  private  character,  established  solely  for  trading  and  manufacturing 
purposes,  have  a  right,  by  a  vote  of  the  majority  of  Uieir  stockholders,  to 
wind  up  their  a£Eairs  and  close  their  business,  where  they  deem  it  expedient 
to  do  sa  Public  policy  does  not  require  them  to  go  on  at  a  loss.  But 
railway,  canal,  turnpike,  charitable,  religious,  and  other  corporattom 
established  for  objects  ^wui  public  are  exceptions  to  the  general  rule. 
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CkmroBATiON  mat  Skll  m  Ajbsxts  to  Kkw  CoBPORATioir  and  take  th» 
•took  of  the  latter  in  payment,  with  the  aaaent  of  the  majority  of  th» 
atookholders  of  the  old  oorporation. 

Statdtb  Mshxlt  PsBMirmffo  Cbaxtsm  of  Cobtobatiov  to  bs  Dis- 
BOLYED  WITHOUT  BisoBT  TO  Lboislaturb  18  not  neoeBsarily  ao  reatrict- 
ive  aa  to  take  away  the  oommon-law  right  of  a  oorporation  to  aell  it» 
property  and  cloae  up  its  baeinefls:  See  acta  of  Mass.  1852,  c.  65. 

Bill  in  equity^  by  exeoutors  and  truBiees  under  the  ^Krill  of 
Thomas  Cordis  against  the  Salisbury  Manufacturing  Company 
and  its  directors.  The  bill  averred  that  the  testator  bequeathed 
the  residue  of  his  property  to  his  executors  and  the  suiriror  of 
them,  upon  trust,  to  invest  it  in  city,  or  state,  or  United  Statea 
stocks,  but  not  in  individual  securities,  authorizing  them,  how- 
ever, to  permit  any  investments  made  by  the  testator  "  in  man- 
ufacturing, insurance,  or  railroad,  or  other  stocks,  to  remam 
thus  invested,  so  long  as  they  or  a  majority  of  them  shall  deeia 
such  investment  safe,  or  for  the  interest  of  all  concerned; "  and 
that  the  testator  had  made  an  investment  in  forty  shares  of  the 
Salisbury  Manufacturing  Company,  which  were  now  held  by 
plainti£fs  as  part  of  such  residue.  The  bill  set  forth  the  estab- 
lishment of  a  new  manufacturing  company,  called  the  Salisbury 
Mills,  chartered  April  14,  1856,  and  alleged  that  it  was  mainly^ 
if  not  entirely,  composed  of  persons  who  were  ofiScers  or  stock- 
holders in  the  old  company;  that  the  directors  of  the  old  com- 
pany were  stockholders  in  the  new  one;  and  that  all  but  one 
were  directors  in  the  new  company.  It  alleged  that  the  old 
company  considered  it  advantageous  to  its  stockholders  to  sell 
its  real  property  and  wind  up  its  business;  that  a  measure  was 
passed  for  that  purpose  by  a  majority  vote,  contraxy  to  the 
wishes  of  the  minority;  that  the  property  was  offered  for  a 
quarter  million  of  dollars;  that  the  property  would  bring 
more  at  a  public  sale;  and  that  a  provision  was  made  that  the 
stockholders  of  the  old  company  should  have  a  right  to  take 
shares  of  the  new  corporation  in  payment  for  their  respective 
interests.  The  bill  also  averred  that  the  same  persons,  in  mak- 
ing said  intended  sale  as  directors  of  the  old  company,  would 
be  interested  as  stockholders  or  directors  of  the  new  company 
in  the  purchase;  and  submitted  that  such  a  sale  by  these  diree- 
tors,  acting  in  a  fiduciary  capacity  as  agents  and  trustees  of  the 
stockholders  of  the  old  company,  to  themselves,  acting  in  an- 
other fiduciary  capacity,  as  agents  and  trustees  of  the  new  com- 
pany, would  be  illegal,  contrary  to  the  rules  of  equity,  and  void* 
The  plaintiffs  were  uncertain  and  doubtful  whether  they,  acting 
as  executors  and  trustees  under  said  will,  could  invest  any  por* 
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tion  of  said  rest  and  residne  in  the  Btock  of  the  new  company; 
or  whether  they  could  receive  and  hold  its  shares,  or  the  proceeds 
of  their  sale,  in  lieu  of,  or  in  exchange  for,  or  as  a  payment  or 
dividend  for  said  forty  shares  in  the  old  company.  They  also 
averred  that  they  could  not  safely  subscribe  for,  or  take,  or 
hold,  or  sell  shares  of  the  new  company  if  the  intended  sale  was 
made;  and  invoked  the  aid,  direction,  advice,  and  protection  of 
the  equity  side  of  the  court  for  their  own  protection  as  such 
executors  and  trustees.  The  prayer  of  the  bill  was  for  an  an- 
swer, not  under  oath;  for  a  determination  as  to  the  validity  of 
the  votes  of  the  company  and  intended  sale  of  the  prop^iy, 
and  as  to  the  powers  of  the  plaintiflb,  as  executors  and  trus- 
tees, to  invest  in,  receive,  or  dispose  of  shares  in  the  new  com- 
pany; for  an  injunction,  and  for  due  process.  The  answer 
admitted  that  if  an  advantageous  sale  could  have  been  made 
of  the  old  company's  property,  that  it  would  have  been  offered; 
but  denied  that  the  property  could,  if  offered  at  public  sale, 
be  sold  for  more  than  a  quarter  million  of  dollars;  denied  that 
the  votes  of  the  company  were  illegal;  and  averred  that  it 
was  not  determined  that  the  same  persons  making  the  sale  as 
directors  would  be  interested  as  stockholders  or  directors  in 
the  purchase  by  the  new  incorporation,  though  it  was  possible 
that  they  might.  The  answer  set  forth  the  facts  of  notice,  and 
of  the  legality  and  validity  of  the  vote.  It  alleged  facts  show- 
ing good  faith  toward  every  stockholder,  and  that  the  intended 
sale  was  for  the  interest  of  all.  It  also  alleged  that  the  offer  to 
sell  to  the  new  company  for  a  quarter  million  of  dollars  was  the 
most  discreet  and  expedient  mode  of  selling  proposed.  It  fur- 
ther alleged  that  defendants  and  the  Salisbuiy  Mills  "  were 
desirous  of  admitting  every  stockholder  in  the  old  incorpora- 
tion to  take  and  hold  an  interest  in  the  new  one  to  any  extent 
he  pleased,  but  that  was  to  be  an  optional  matter  with  him; 
that  it  had  been  well  understood  for  many  months  by  all  the 
stockholders  that  the  stock  in  the  new  corporation  would  be  to 
a  very  large  extent  held  by  the  old  stockholders;  that  by  means 
of  the  establishment  of  such  new  corporation  additional  capital 
would  be  obtained,  which  could  be  had  in  no  other  way;  and 
that  if  such  new  corporation  should  be  successfully  organized, 
the  existing  business  could  be  continued  without  interruption." 
The  answer  denied  the  jurisdiction  of  the  bill;  denied  a  sur* 
render  of  the  company's  franchise;  denied  any  act  tending 
toward  a  dissolution;  averred  solvency  of  the  old  corporation; 
and  alleged  other  facts  showing  that  irreparable  mischief  would 
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be  occasioned  to  all  persons  interested  in  the  company  by  the 
granting  of  an  injunction.  Defendants  then  averred  "  that  it 
was  not  their  intention  or  purpose  to  hold  stock  as  a  corpora- 
tion in  another  corporation,  but  to  make  a  sale  of  the  property 
for  the  purpose  of  paying  the  debts  of  the  corporation,  and 
ultimately  to  wind  up  their  affairs,  and  to  distribute  the  stock 
obtained  among  the  individual  members,  if  they  will  accept  it, 
otherwise  to  reduce  it  to  cash  and  distribute  its  value  among 
such  members;  and  that  they,  as  a  corporation,  did  not  procure 
the  charter  of  the  new  corporation,  nor  as  a  corporation  do  any- 
thing in  relation  thereto.  The  bill  and  answer  were  each  under 
oath,  and  it  was  agreed  that  they  should  have  the  same  effect  as 
testimony  of  parties  sworn  as  witnesses.  Plaintiffs  offered  evi- 
dence tending  to  prove  the  value  of  the  property  to  be  more 
than  a  quarter  million  of  dollars.  Defendants  offered  evidence 
tending  to  prove  that  it  would  bring  much  less  if  offered  for 
sale  at  auction;  that  the  company  owed  a  million  dollars;  that 
they  had  much  dii&culiy  in  obtaining  money;  that  they  could 
not  go  on  with  their  business  without  raising  two  or  three  hun- 
dred thousand  dollars;  that  the  comi)any's  personal  property 
was  nearly  enough  to  pay  their  debts;  and  that  the  proposed 
arrangement  was  the  only  proper  and  feasible  course  for  the 
company  to  pursue,  and  if  the  plau  was  not  perfected  the  com- 
pany must  stop  business. 

R.  Fletcher  and  J.  J.  Clarhe^  for  the  plaintiffs. 
B.  Choate,  for  the  defendants. 

By  Court,  Bigelow,  J.  The  plaintiffs,  in^  order  to  maintain 
this  bill  against  the  defendants,  and  bring  their  case  within  the 
limits  of  our  present  chancery  jurisdiction,  seek  to  establish 
their  right  to  the  aid  of  the  court  in  their  capacity  as  trustees 
entitled  to  protection  and  advice  in  the  execution  of  certain 
trusts  with  which  they  are  clothed  under  the  provisions  of  the 
will  set  out  in  the  bill.  This  is  the  sole  ground  on  which  they 
rest  their  claim  to  equitable  relief.  It  is  true  that  the  frame  of 
the  bill  seems  to  comprehend  a  much  broader  field  of  jurisdic- 
tion. It  sets  forth  certain  votes  and  acts  of  the  defendant  cor- 
poration, which  are  alleged  to  be  unlawful  and  beyond  the  scope 
of  the  powers  conferred  on  them  by  their  charter,  and  seeks  to 
have  these  votes  declared  inoperative  and  void,  and  the  defend- 
ants restrained  by  injunction  from  canying  them  into  effect. 
But  the  plaintiffs  do  not  now  contend  that  these  allegationa* 
standing  alone,  would  make  a  case  within  the  reach  of  the  equi^ 
powers  of  the  court. 
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Indeed,  it  is  too  well  settled  to  admit  of  question,  that  a  coorl 
of  chancery  has  no  peculiar  jurisdiction  over  corporations,  to 
restrain  them  in  the  exercise  of  their  powers,  or  control  their 
action,  or  prevent  them  from  violating  their  charter,  in  cases 
where  there  is  no  fraud  or  breach  of  trust  alleged  as  the  founda- 
tion of  the  claim  for  equitable  relief.  Their  rights  and  duties 
are  regulated  and  goTemed  by  the  common  law,  which  in  most 
cases  furnishes  ample  remedies  for  any  excess  or  abuse  of  cor- 
porate powers  and  priyileges,  which  may  injuriously  affect  either 
public  or  private  rights.  It  is  only  when  there  is  no  plain 
and  adequate  remedy  at  law,  and  a  case  is  presented  which  en- 
titles a  party  to  equitable  relief,  under  some  general  head  of 
chancery  jurisdiction,  that  a  bill  in  equity  can  be  maintained 
against  a  corporation.  And  this  rule  is  applicable  to  stock- 
holders as  well  as  to  other  persons:  Angell  &  Ames  on  Corp. ,  sec. 
812;  Grant  on  Corp.  71,  271;  Morley  v.  Alston,  1  Phill.  Ch.  790; 
AUomey  General  v.  VUca  Ins.  Co.,  2  Johns.  Ch.  371;  Verplanck 
V.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  84;  Attorney  General  v.  Bank 
of  Niagara,  Hopk.  Ch.  354;  Hodges  v.  New  England  Screw  Co., 
1  R.  I.  350  [53  Am.  Dec-  624]. 

Looking,  then,  at  the  case  presented  by  the  bill  as  one  in 
which  relief  is  sought  solely  on  the  ground  that  the  plaintiffs 
are  trustees,  and  entitled  to  the  advice  and  aid  of  the  court  in 
the  execution  of  the  trusts  with  which  they  are  charged,  the 
question  is  whether,  on  the  facts  stated  and  proved  in  the  case, 
they  show  any  title  to  a  decree  in  equity  against  the  defendants. 
There  can  be  no  doubt  of  the  general  power  and  authority  of  a 
court  of  chancery  to  entertain  jurisdiction  of  cases  in  which 
trustees  ask  for  protection  in  the  performance  of  their  duties. 
This  court  has  often  exercised  such  jurisdiction.  But  the  cases 
which  fall  under  this  head  of  equity  are  those  in  which  there 
are  conflicting  claims  to  the  trust  estate,  or  it  is  doubtfid,  upon 
the  construction  of  the  will,  deed,  or  other  instrument  creating 
the  trust,  to  whom  the  property  or  the  beneficial  interest  in  it 
belongs.  A  trustee  in  such  cases,  by  filing  a  bill  in  the  nature 
of  a  bill  of  interpleader,  to  which  he  makes  parties  those  who 
have,  or  claim  to  have,  an  interest  in  the  trust  estate,  can  ask 
the  directions  of  the  court  as  to  the  proper  mode  of  administer- 
ing the  trust,  and  be  protected  by  its  decree  in  the  disposal  of 
the  property  in  his  hands.  But  the  allegations  in  the  present 
bill  present  no  such  case.  The  defendants  are  neither  the  own- 
era  nor  claimants  of  any  property  in  the  hands  of  the  oomplain- 
ants.    The  cestuis  que  trust,  those  who  have  an  interest  in  the 
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iruBi  estate  created  by  the  ^riU,  axe  not  even  made  parties  to  the 
bill.  There  are  no  adyerse  claimants  of  the  trust  estate  or  its  in« 
come;  nor  is  there  any  doubt  or  dispute  concerning  the  interpre- 
tation of  the  will  under  which  the  plaintiffs  hold  their  title  as 
trustees.  The  onlj  allegation  in  the  bill  which  in  aDj  way  con- 
nects the  defendants  with  the  plaintiffs  is  that  a  portion  of  the 
trust  estate  is  invested  in  certain  shares  of  the  corporation. 

It,  then,  the  bill  can  be  maintained  at  all  against  these  defend- 
ants, it  inust  rest  on  the  single  ground  that  trustees  who  are 
stockholders  in  a  corporation  can  resort  to  the  equity  side  of 
the  court,  under  a  claim  for  protection  and  adyice  in  the  execu- 
tion of  their  trusts,  and  thereby  subject  the  corporation  and  all 
their  acts  and  proceedings  to  the  jurisdiction  of  a  court  of  chan- 
cery. But  the  objections  to  sustaining  the  bill  in  this  aspect  ol 
the  case  are  obyious  and  decisire.  In  the  first  place,  it  is  clear 
that  these  defendants  cannot  be  reached  by  any  decree  which 
the  court  can  properly  render  on  the  case  stated  in  the  bilL 
The  right  of  the  plaintiffs  to  aid  and  advice  from  the  court,  in 
the  discharge  of  their  duties  as  trustees,  is  not  in  any  degree 
dependent  on  the  acts  and  proceedings  of  the  defendants.  It 
is  not  necessary,  in  order  to  enable  the  court  to  give  such  aid 
and  advice,  that  the  defendants  should  be  made  parties,  or  thai 
any  decree  should  be  entered  against  them.  A  court  of  equity, 
in  the  exercise  of  its  legitimate  jurisdiction,  will  inquire  into 
and  decide  upon  all  questions  of  law  and  fact  upon  which  th« 
right  of  a  party  to  equitable  relief  depends.  It  will  take  cog- 
nizance of  collateral  and  incidental  matters,  although  of  them- 
selves they  may  not  be  the  subject  of  a  direct  suit  in  equity,  it 
they  arise  in  the  exercise  of  an  acknowledged  chancery  jurisdic- 
tion, and  the  decision  of  the  cause  renders  it  necessary  that  they 
should  be  considered  and  determined.  But  they  must  be  essen- 
tial to  the  principal  inquiry  and  to  the  relief  sought  by  the  bill; 
otherwise  they  are  irrelevant  and  immaterial,  and  cannot  be 
properly  inquired  into,  much  less  form  the  basis  of  a  decree. 
Assuming  that  the  plaintiffs  state  a  case  entitling  them  to  th« 
aid  and  advice  of  the  court  in  the  performance  of  their  duties  as 
trustees,  a  suitable  decree  may  be  entered  to  meet  fully  this 
part  of  the  prayer  of  the  bill,  without  any  inquiry  concerning 
the  legality  of  the  proceedings  of  the  corporation.  Whether 
the  acts  of  the  defendants  alleged  in  the  bill  are  legal  or  illegal* 
they  can  in  no  degree  affect  the  right  of  the  plaintiffs  to  seek 
the  advice  and  direction  of  the  court  in  the  performance  of  thenr 
duties  as  trustees.     Nor  can  the  plaintiffs  make  use  of  a  bill* 
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the  main  purpose  of  which  is  alleged  to  be  to  obtain  soch  adTice 
«nd  direction^  to  bring  into  adjndication  collateral  and  inele- 
gant questions,  and  thereby  procure  a  decree  against  parties 
who  have  no  rights  or  interests  inrolved  in  the  principal  subject- 
matter  which  forms  the  basis  of  the  plaintiffs'  case. 

The  plaintiffs  seem  to  have  proceeded  on  the  ground  that  it  was 
sufficient,  in  a  bill  framed  for  the  purpose  of  obtaining  protec- 
tion and  aid  in  the  execution  of  their  trust,  to  allege  that  certain 
acts  of  the  defendants  might  injuriously  affect  the  value  of  the 
shares  in  the  corporation  held  by  them  in  trust,  in  order  to 
bring  their  case  within  the  cognizance  of  the  court  and  subject 
the  corporation  and  its  proceedings  to  jurisdiction  in  equity. 
But  if  this  were  so,  it  would  follow  that  flie  rights  and  remedies 
of  stockholders  against  corporations  would  be  made  to  depend 
on  the  capacity  in  which  they  owned  shares  in  the  corporate 
stock.  One  who  held  them  as  trustee  would  be  entitled  to  a 
remedy  which  would  be  denied  to  another  who  owned  them  in 
his  own  right.  A  corporation  might  be  perpetually  enjoined 
from  doing  certain  acts,  if  any  part  of  their  stocky  however 
small,  happened  to  be  held  in  trust,  which  otherwise  they 
could  do  without  restraint.  It  is  clear  that  no  such  distinc- 
tion between  different  classes  of  stockholders  can  exist. 
They  all  stand  on  a  perfect  equality  as  to  rights  and  remedies. 
Jurisdiction  in  equity  over  a  corporation  must  be  determined, 
not  by  the  capacity  in  which  the  plaintiff  seeks  relief,  but  by 
the  case  which  is  stated  in  his  bill  against  the  defendant. 

Besides,  if  the  doctrine  on  which  this  bill  can  alone  be  main- 
tained is  sound,  we  do  not  see  where  it  is  to  stop.  If  it  is  true 
that  this  suit  will  lie  against  a  corporation  solely  on  the  ground 
that  their  acts  tend  to  the  injury  of  a  portion  of  the  trust  estate, 
and  to  diminish  its  value,  we  can  see  no  reason  why  a  like 
remedy  might  not  be  enforced  against  an  individual.  The  result 
would  be  to  sweep  within  the  reach  of  equity  jurisdiction  almost 
every  right  or  claim  which  a  trustee  might  have  occasion  to  en- 
force in  behalf  of  the  trust  estate.  By  filing  his  bill  asking  the 
aid  and  advice  of  the  court  as  trustee,  and  setting  forth  any  acts 
of  a  defendant  which  tended  to  injure  or  impair  the  value  of  the 
trust  estate,  he  would  state  a  case  quite  as  much  within  the 
reach  of  equitable  relief  as  the  one  now  before  us. 

Take  an  illustzation;  A  trustee  holds  a  promissory  note  be- 
longing to  the  trust  estate.  He  files  his  bill,  alleging  that  he 
holds,  as  trustee,  a  note  against  the  defendant;  that  when  it  is 

paid,  it  will  be  necessary  for  him  to  invest  the  amount  accord- 
Ax.  X>BO.  Vol.  LXVI— 33 
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ing  to  the  pxorisions  of  the  will  creating  the  trust;  that  he 
quixee  the  aid  and  advice  of  the  court  in  regard  to  the  mode 
and  kind  of  inyestment;  that  the  defendant  is  about  to  dispose 
of  property  in  a  manner  which  the  plaintiff  deems  improrideni 
and  nnsafe;  that  the  defendant  is  engaged  in  transactions  which 
are  nnlawful,  and  which  tend  to  impair  his  estate,  and  render 
him  tmable  to  pay  the  note  when  it  shall  fall  due,  and  thai 
thereby  the  value  and  amount  of  the  trust  estate  will  be  dimin- 
ished. Upon  a  case  thus  stated,  it  would  Jiardly  be  contended 
that  an  injunction  could  issue  to  restrain  the  defendant  ftouk 
disposing  of  his  proi)erty  or  engaging  in  unlawful  transactions. 
And  yet  the  case  does  not  differ  essentially  from  that  stated  ia 
the  plaintiffs'  bill. 

Another  consideration  is  dedsiTe  on  this  question  of  juxia* 
diction.  If  the  plaintiffs  can  sustain  their  case,  so  that  the 
votes  and  proceedings  of  the  corporation  and  its  directors  can 
be  dedazed  inoperatiTe  and  roid,  and  an  injunction  be  granted 
to  restrain  the  defendants  from  carrying  them  into  effect,  no  aid 
or  direction  will  be  required  by  the  trustees  in  the  execution  of 
their  trusts.  It  is  only  in  the  event  that  the  property  of  the 
corporation  is  sold  and  exchanged  for  stock  in  the  proposed 
new  corporation,  in  pursuance  of  the  votes  set  out  in  the  bill, 
that  any  advice  or  protection  is  asked  for  by  the  plaintiffs.  The 
chief  object  of  the  bill  is  therefore  to  enjoin  the  defendants. 
The  aid  and  advice  for  which  the  plaintiffs  ask  is  sought  only 
as  secondary  to  this  main  purpose,  and  as  contingent  upon  a 
refusal  to  grant  the  principal  relief  prayed  for.  As  a  bill  seek- 
ing a  decree  against  the  defendants,  it  cannot  be  maintained, 
for  the  reasons  already  given.  As  a  bill  in  the  nature  of  a  bill 
of  interpleader  to  obtain  the  direction  of  the  court  in  the  ad- 
ministration of  a  trust,  it  must  fail,  because  the  exigency  has 
not  yet  arisen,  and  may  not  occur,  to  render  any  aid  or  advice 
necessary.  A  trustee  cannot  maintain  such  a  bill  quia  Hmei, 
nor  without  joining  as  parties  the  cestnis  que  trwit,  who  have  a 
direct  interest  in  the  subject-matter  of  the  bill. 

There  is  no  aspect  of  the  case,  therefore,  in  which  the  title  of 
the  plaintiffs  to  equitable  relief  can  be  supported.  It  might  have 
been  otherwise  if  any  fraud  or  breach  of  trust  had  been  alleged 
in  the  bill.  But  the  case  shows  that  the  defendants,  who  are 
directors  of  the  corporation,  have  acted  honestly,  with  entire 
good  faith,  and  with  a  single  purpose  to  carry  out  the  will  of  a 
majority  of  the  stockholders. 

The  views  which  we  have  taken  dispose  of  the  whole  case.    li 
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is  thezefoxe  anneoeflsaxj  to  go  at  laige  into  a  consideiBtion  of 
the  other  branch  of  the  cause,  which  was  fully  and  elaborately 
diaouBsed  at  the  bar.  But  we  entertain  no  doubt  of  the  right  erf 
a  corporation,  establiahed  solely  for  trading  and  numufacturing 
purposes,  by  a  vote  of  the  majority  of  their  stockholders,  to  wind 
up  their  afGura  and  dose  their  business,  if  in  the  exercise  of  a 
sound  discretion  they  deem  it  expedient  so  to  do.  At  common  law, 
the  right  of  corporations,  acting  by  a  majority  of  their  stock- 
holdera,  to  sell  their  property  is  absolute,  and  is  not  limited  as 
to  objects,  circumstanoes,  or  quantity:  Angell  &  Ames  on  Corp., 
sees.  127  et  seq.;  2  Eenfs  Ciom.,  6th  ed.,  280;  Mayor  etc.  ofCci- 
Chester  t.  Lowton,  1  Yes.  &  B.  226,  240,  244;  Binney'a  Case,  2 
Bland,  142.  To  this  general  rule  there  are  many  exceptions, 
arising  from  the  nature  of  particular  corporations,  the  purposes 
for  which  they  were  created,  and  the  duties  and  liabilities  im- 
posed on  them  by  their  charten.  Corporations  established  for 
objects  qu/ui  public,  such  as  railway,  canal,  and  turnpike  cor- 
porations, to  which  the  right  of  eminent  domain  and  other  large 
privileges  are  granted  in  order  to  enable  them  to  accommodate  the 
public,  may  fall  within  the  exception;  as  also  charitable  and  re- 
ligious bodies,,  in  the  administration  of  whose  afEura  the  com- 
munity, or  some  portion  of  it,  has  an  interest  to  see  that  their 
corporate  duties  are  properly,  discharged.  Such  corporations 
may,  perhaps,  be  restrained  from  alienating  their  properly,  and 
compelled  to  appropriate  it  to  specific  uses,  by  mandamus,  or 
other  proper  process.  But  it  is  not  so  with  corporations  of  a  pri- 
vate character,  established  solely  for  trading  and  manufacturing 
purposes.  Neither  the  public  nor  the  legislature  hare  any  direct 
interest  in  their  business  or  its  management.  These  are  com- 
mitted solely  to  the  stockholders,  who  have  a  pecuniazy  stake  bk 
the  proper  conduct  of  their «£Biira.  By  acceptinga  charter,  they 
do  not  undertake  to  carry  on  the  business  for  which  they  are  in- 
corporated indefinitely,  and  without  any  regard  to  the  condition 
of  their  corporate  property.  Public  policy  cloes  not  require  them 
to  go  on  at  a  loss.  On  the  contrary,  it  would  seem  very  clearly  for 
the  public  welfare,  as  well  as  for  the  interest  of  the  stookholdera,. 
that  they  should  cease  to  transact  business  as  soon  as,  in  the 
exercise  of  a  sound  judgment,  it  is  found  that  it  cannot  be 
prudently  continued. 

If  this  be  not  so,  we  do  not  see  that  any  limit  could  be  put 
to  the  business  of  a  trading  corporation,  short  of  the  entire  loss 
or  destruction  of  the  corporate  properly.  The  stockholden 
could  be  compelled  to  carry  it  on  until  it  came  to  actual  in- 
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mohreaicj;  each  a  doctrine  is  without  any  sapport  in  reason  or 
mnthority.  The  case  of  Ward  t.  Society  of  Attorneys,  1  CoL  C.  C. 
ZIO,  cited  by  the  plaintifb»  does  not  support  it.  They  were  not 
« trading  corporation;  nor  were  their  aflEEurs  in  an  embarrassed 
<K)ndition.  It  was  the  case  of  the  majority  of  a  corporation  at- 
tempting  to  surrender  the  old  charter,  and  to  pervert  the  cor- 
porate funds  to  a  different  purpose  by  passing  them  over  to  » 
new  association.  Besides^  the  questions  raised  in  the  case  were 
not  finally  determined  by  the  vice-chancellor.  They  were  only 
considered  so  far  as  it  was  necessary  to  decide  the  question  of 
^^nting  an  injunction  preliminary  to  the  hearing. 

Upon  the  facts  found  in  the  case  before  us,  we  see  no  reason 
to  doubt  that  the  vote  of  the  majority  of  the  stockholders  for 
the  sale  of  the  corporate  property,  and  the  dosing  of  the  busi- 
ness of  the  corporation,  was  justified  by  the  condition  of  their 
affairs.  Without  available  capital,  and  without  the  means  of 
procuring  it,  the  further  prosecution  of  their  business  would 
i>e  unprofitable,  if  not  impracticable.  Under  these  circum- 
«tances,  it  was  in  furtherance  of  the  purposes  of  the  corporation 
to  pay  their  debts,  close  their  affEurs,  and  settle  with  their  stock- 
holders on  terms  most  advantageous  to  them:  Sargent  v.  Web- 
ster, 18  Met.  604. 

Nor  can  we  see  anything  in  the  proposed  sale  to  a  new  cor- 
poration, and  the  receipt  of  their  stock  in  payment,  which  makes 
the  transaction  illegal.  It  is  not  a  sale  by  a  trustee  to  himself 
for  his  own  benefit;  but  it  is  a  sale  to  another  coiporation  for 
the  benefit  and  with  the  consent  of  the  ceetuis  que  trust,  the 
old  stockholders.  The  new  stock  is  taken  in  lieu  of  money,  to 
be  distributed  among  those  stockholders  who  are  willing  to 
receive  it,  or  to  be  converted  into  money  by  those  who  do  not 
desire  to  retain  it.  Being  done  fairly  and  not  collusively,  as  a 
mode  of  payment  for  the  property  of  the  corporation,  that  trans- 
action is  not  open  to  valid  objection  by  a  minority  of  the  stock- 
liolders:  Hodges  v.  New  England  Screw  Co.,  1  B.  I.  847  [68  Am. 
Dec.  624]. 

It  was  urged  by  the  plaintiffs  that  the  common-law  right  of  a 
•corporation  to  sell  their  property  and  close  their  business  had 
been  taken  away  by  the  statute  of  1862,  c.  66.  But  we  do  not 
think  that  such  is  its  true  interpretation.  It  is  not  restrictive  in 
its  terms,  but  only  permissive.  It  was  intended  to  provide  a 
mode  in  which  the  charter  of  a  corporation  might  be  dissolved 
without  a  resort  to  the  legislature.  But  it  did  not  take  away 
the  right  of  a  corporation  to  proceed  in  the  sale  of  their  property 
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prepaxatoiy  to  a  sorreiider  of  their  charter,  which  la  all  that 
the  defendanta  undertook  to  do. 
Bill  dismiaaed. 

PowxB  or  CoBPORATioK  TO  SsLL  R8  PaorKBTT:  The  Bemiir,  PoMmut^ 
15  Am.  Deo.  706;  LeggeU  ▼.  N.  J.  M.  SB.  Co.,  23  Id.  728,  and  note  740^  die- 
euMing  the  qaeetion  at  length;  Deapatch  IAm  ofPacheU  v.  BeUamy  MJg.  C^» 
S7Id.203. 

Eqcitt  will  hot  Qbakt  BxLiEr  where  there  is  a  plain,  speedy,  and  ade» 
qoAte  remedy  at  law:  Andreufa  ▼.  SuUivan,  43  Am.  Dec.  53;  J>e  WiU  ▼.  ^aya*. 
M  Id.  362;  DoggeU  ▼.  Hart^  58  Id.  464;  Rednumd  ▼.  Diehenon,  59  Id.  418. 
Bat  chancery  will  proceed  in  a  case  where  there  is  an  adequate  remedy  at  law^ 
if  all  the  parties  to  the  suit  submit  themselvee  without  objection  to  the  juris- 
diction of  the  chancellor:  Note  to  Vemn  t.  Hargett,  32  Id.  694;  Bank  qf  Utiem 
V.  MerBereaUf  49  Id.  189.  The  objection  comes  too  late  if  made  after  answer  oa 
the  merits  and  a  general  replication  thereto:  Clark  v.  Flint,  33  Id.  733,  and 
collected  cases  in  note  to  same  740.  And  where  a  court  of  equity  has  ob- 
tained jurisdiction  of  a  subject,  it  will  do  complete  justice  by  disposing  of  tha 
whole  subject  at  its  own  bar,  without  sending  the  parties  to  another  forum  t 
Bee  notes  to  BUiuipa  t.  Stan^  50  Id.  108;  McCfowin  v.  BemingUm,  51  Id.  589.. 

iNVBgmNTS  Which  Tbubtxxs  mat  Makb  without  being  liable  for  loss. 
This  is  extensively  discussed  in  a  note  to  Nyee^s  Estate,  40  Am.  Dea  506. 

Powxs  OF  MAJOBirr  of  Cobpobatobs  to  Aot  :  Peirce  v.  New  Orleane  BuUd-^ 
ktg  Co.,  29  Am.  Dec.  448;  note  to  Downing  ▼.  Bugae,  34  Id.  227;  Despatch 
lAme  qf  PaekeU  ▼.  BeOamg  Mfg.  Co.,  37  Id.  203;  Bargtmi  ▼.  WAtUr,  46  Id. 
743;  Cofimumioea^CA  ▼.  (Mi^tn,  53  Id.  450. 

Stoosholdxbs'  Bight  to  Naw  Stock:  Cray  v.  Portland  Bank,  3  Am.  Dec 
156. 

QuBsnoK  AS  to  Who  is  Stockholdkb  iv  Cobpobation  is  discnssed  ia 
the  note  to  Freehnd  t.  McCuUough,  43  Am.  Dec.  697. 

Sum  BT  Stockholdkbs:  See  note  to  Hereey  ▼.  Veaaie,  41  Am.  Dec.  367; 
AmCA  ▼.  Hurd,  46  Id.  690;  Hodgee  ▼.  New  England  Screw  Co.^  53  Id.  624,  and 
note  thereto  637,  on  the  liabilities  of  directors  of  corporations. 

Citatiohs  of  Pbincipal  Cask. — ^That  the  general  power  to  dispose 
of  and  alienate  its  property  is  also  incidental  to  every  corporation  not  re- 
stricted in  this  respect  by  express  legislation,  or  by  "the  purposes  for  which 
it  is  created,  and  the  nature  of  the  duties  and  liabilities  imposed  by  its  char- 
ter:'* Com,  ▼.  Smith,  10  Gray,  455.  That  a  majority  of  the  members  or  stock- 
holders of  religious  and  other  strictly  private  corporations  could,  before  tha 
statutes  of  1852,  c.  55,  re-enacted  by  Qen.  Stats.,  c.  68,  sees.  35-39,  terminate 
the  actual  existence  of  such  corporations  by  ceasing  to  exercise  the  powers 
and  privileges  conferred  on  them,  in  the  same  way  that  the  existence  of  trad* 
ingand  manufacturing  corporations  oonld  be  ended:  In  re  New  South  Meeting^ 
houae  in  Boston,  13  Allen,  513.  That  the  question  whether  the  corporation 
by  its  own  wrongful  act  had  made  itself  liable  to  the  owner  of  the  stock  could 
not  be  tried  upon  a  bill  of  interpleader,  to  determine  to  which  of  two  parties*, 
claiming  to  hold  shares  of  stock  in  the  plaintiff  corporation,  a  dividend  which 
was  then  due  belonged:  Sohier  v.  Burr,  127  Mass.  225.  In  Pond  v.  Framing* 
ham  dt  L.  B.  B.,  \Z0  Mass.  104,  it  was  cited  to  first  point  in  syllabus,  supra^ 
In  TruUeeso/the  Smith  Charities  v.  Inhabitants  of  Northampton,  10  Gray,  503* 
where  a  bill  in  equity  was  tiled  by  plaintiffs,  seeking  instructions  upon  oer* 
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tun  polnii  ariibg  midMr  a  will,  ft  taffideiit  oate  wm  itefeed,  m  tliere 
no  actaal  question  raised  and  no  one  made  a  party.  There  wai  even  no  alle- 
gation that  the  qaeetion  saggeeted  wm  oertain  to  eiiae,  and  tlie  bill  was 
founded  solely  on  an  apprehension  that  at  some  f atare  period  delays,  inoon- 
venispces,  and  emharrsssments  might  be  oooasioned  by  an  event  which  had 
already  oooorred  onoe,  and  might  happen  again  at  some  nnoertain  period  of 
time.  The  principal  case  was  referred  to  by  the  oonrt  in  refusing  to  adjudi- 
cate upon  the  bill.  See  what  is  said  of  the  principal  case  in  ^oioe  t.  BoBUm 
Carpet  Co,,  16  Qray,  405.  The  principal  case  was  also  cited  in  FoMrbankt  t. 
BeUtnap,  135  Mass.  182,  to  the  point  that  where  there  are  conflicting  claims  to 
a  trust  estate,  the  trustee,  by  filing  a  bill  in  the  nature  of  a  bill  of  interpleader, 
to  which  he  makes  parties  those  who  claim  an  interest  in  the  trust  estate, 
can  ask  the  direction  of  the  court  as  to  the  proper  mode  of  administering  the 
tmst,  and  oan  also  be  protected  in  the  disposal  of  the  property  in  his  haada. 


Pabsonb  v.  Tbabe. 

[7  aBAT,  478.] 
VOBUOV  OOHTKACT  AOAIKST  PtJBLIO    POLICT  OV  MASaAOHUSCmi  WliX  VOV 

THIBI  BB  EiriOBOXD,  even  if  it  was  valid  where  it  was  made.  Sale  ol 
service,  amounting  to  a  form  of  slavery,  comes  within  the  rule;  and  no 
eomity  requires  it  to  be  enforced,  or  will  suffer  it  to  be  executed. 
CoKiKACV  FOB  Skbvicb  MUST  BB  Cbbtaih  AND  Dbfinitb  as  to  the  nature  and 
extent  of  service  to  be  performed,  the  place  where  and  the  person  to 
whom  it  is  to  be  rendered,  and  the  compensation  to  be  paid,  or  it  will 
not  be  enforced. 

Aoxxon  of  tort  for  enticing  away  a  servant,  with  a  count  for 
harboring  and  concealing  her,  with  knowledge  that  she  was 
the  plaintiff's  servant.  Parsons  and  Elizabeth  Ljcka,  on 
August  6, 1840,  in  Gothenburg,  Sweden,  entered  into  an  agree- 
ment, founded  upon  a  consideration  of  ten  dollars  paid  by  the 
former,  for  services  to  be  performed  by  the  latter,  the  nature  of 
which,  as  set  forth  in  the  contract,  appears  in  the  opinion. 
Parsons,  his  executors  and  assigns,  on  their  part  bound  them- 
selves, during  the  said  term  of  fiye  years,  to  find  and  provide 
for  the  other  party  sufficient  meat,  drink,  apparel,  lodging,  and 
washing,  and  at  the  expiration  thereof  to  give  to  her  the  cus- 
tomaiy  freedom  dues.  Elizabeth,  as  plaintiff 's  witness,  testified 
that  she  had  rendered  her  services  in  pursuance  of  said  con- 
tract, and  that  it  was  the  only  one  existing  between  her  and 
plaintiff.  And  no  other  evidence  showed  that  there  was  any 
other  contract  between  them.  Plaintiff  offered  evidence  tend** 
ing  to  prpye  that  he  had  performed  his  part  of  said  contract; 
that  Elizabeth  was  contented  with  being  in  his  service  under 
oaid  contract,  intended  to  fulfill  it  on  her  part,  and  to  remain 
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in  his  service  in  pnrsaanoe  of  its  proTisions  for  the  full  period; 
but  that  defendants,  by  varioas  lepresentations,  which  plainidiT 
contended  were  tinf  onnded  and  un  jnst  to  him,  induced  and  pre- 
vailed npon  Elizabeth  to  withdraw  and  leave  his  service  before 
the  expiration  of  the  five  years;  and  that  in  consequence  of  such 
representations  she  did  withdraw  from  and  leave  his  service, 
and  never  returned  to  his  house  or  fulfilled  her  contract  by  per- 
forming any  service  for  him  after  that  time,  which  was  about 
two  years  and  five  months  after  the  time  when  the  parties  left 
Oothenburg  on  their  passage  to  the  United  States.  The  judge 
below  ruled  that  this  evidence  would  not  maintain  the  action, 
and  in  accordance  therevrith  the  jury  returned  a  verdict  for  de- 
fendants.   The  other  facts  are  stated  in  the  opinion. 

8.  H.  PhWif  and  W.  Q.  Choaie,  for  the  plaintiff. 

0.  P.  Lard  and  8.  B.  Ives^jun.,  for  the  defendants. 

By  Court,  Thomas,  J.  The  contract  of  service  was  made  in 
Gothenburg,  in  Sweden.  The  plaintiff,  at  the  time  it  was  made, 
had  his  domicile  in  Manchester,  in  this  couniy.  He  was  then  in 
Gothenburg,  in  a  Teesel  of  which  he  v^as  master.  Soon  after 
the  maldng  of  the  contract  he  returned  to  Massachusetts,  bring* 
ing  Elizabeth  Lycka  vritb  him.  She  resided  as  a  servant  in  his 
family  for  about  two  years.  This  was  the  place  of  the  partial 
perfonnance  of  the  contract;  here  the  plaintiff  sought  to  enforce 
it.  He  seeks  to  recoTer  of  the  defendant  damages  for  an  alleged 
yiolation  of  his  rights  under  it  in  this  conmionwealth. 

The  Talidiiy  of  the  contract,  its  construction,  the  rights  of 
the  parties  under  it  in  this  commonwealth,  must  be  determined 
by  our  laws.  Such  is  the  view  both  parties  have  taken,  and  the 
eoimd  one.  Our  tribunals  may  afford  a  remedy  upon  an  exe- 
cuted contract,  lawful  in  the  place  of  its  inception  and  execution, 
though  the  contract  is  against  the  policy  of  our  laws;  but  they 
will  not  permit  parties  to  execute  or  enforce  such  contract  upon 
our  soil.  For  example,  a  note  given  for  the  price  of  a  slave  in 
a  coimtiy  where  slarery  was  tolerated  might  be  sued  in  our 
courts;  but  if  the  purchaser  brought  within  our  jurisdiction  the 
subject  of  the  purchase,  he  could  claim  no  rights  under  the  con- 
tract of  sale  against  him,  because  such  a  relation  of  the  parties 
18  in  conflict  with  our  fundamental  law. 

The  first  question  then  is,  Is  the  contract  made  by  the  plaintiff 
with  Elizabeth  Lycka  one  which,  under  our  laws,  he  might 
enforce  against  herf 

It  obviously  is  not  a  contract  of  apprenticeship,  fSliaabeth 
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lijoka  being  of  fall  age  at  the  time  of  its  inception.  If  it  were^ 
it  would  be  Toid,  for,  among  other  reasona,  its  omission  to  pro- 
Tide  for  the  education  of  the  apprentice:  B.  S.,  c.  80. 

1.  The  contract  is  uncertain  and  indefinite  as  to  the  nature 
and  extent  of  the  service  to  be  performed. 

The  language  of  the  indenture  is  that  Elizabeth  Lycka  *'  hath 
bound  and  put  herself  servant  to  the  said  T.  Parsons,  jun.,  to 
serve  him,  his  executors  and  assigns,  from  the  day  of  the  date 
hereof,  for  and  during  the  full  term  of  five  years  thence  next 
ensuing,  during  all  which  term  the  said  servant  her  said  master, 
his  executors  or  assigns,  faithfully  shall  serve,  and  that  honestly 
and  obediently  in  all  things,  as  a  good  and  dutiful  servant  ought 
to  do/'  It  is  nowhere  said  that  the  service  is  to  be  domestic 
service,  or  that  she  is  to  be  a  house-servant.  If  any  inference 
could  be  drawn  from  the  plaintiff's  position  and  business  thai 
he  would  be  likely  to  require  such  service  and  none  other,  the 
inference  would  be  controlled  by  the  consideration  that  the  ser* 
vice  is  not  limited  to  the  plaintiff  or  his  family. 

2.  Not  only  is  the  contract  wholly  indefinite  as  to  the  na- 
ture of  the  service  to  be  performed,  but  it  is  equally  uncertain 
as  to  the  place  of  performance.  It  cannot  be  limited  to  the 
place  of  the  plaintiff's  domicile;  the  nature  of  the  service  does 
not  so  restrict  it.  The  service  is  not  confined  to  the  plaintiff;  she 
is  to  serve  him,  or  '*  his  executors  or  assigns."  If  it  be  said  that 
because  the  master  is  described  as  a  citizen  of  the  United  States 
the  place  of  performance  would  be  within  the  United  States, 
with  so  many  states  differing  so  widely  in  their  local  laws  and 
domestic  policy,  and  especially  upon  this  subject-matter,  the 
contract  gains  little  certainty,  either  as  to  the  nature  of  the  ser- 
vice or  the  place  of  its  performance. 

8.  Again:  the  contract  is  uncertain  and  indefinite  as  to  the 
compensation  to  be  paid  for  the  iabor  of  the  servant.  There  is 
no  stipulation  for  her  passage  to  this  countiy.  Upon  what  is 
meant  by  the  giving  '*  of  customary  freedom  dues,"  no  light  or 
aid  is  furnished  us.  As  applied  to  a  minor,  in  an  indenture  of 
apprenticeship,  its  meaning  might  possibly  be  ascertained  by 
reference  to  an  existing  custom  or  provision  of  statute  upon  the 
subject.  But  this  was  a  contract  with  an  adult;  and  if,  as  the 
plaintiff  assumes,  the  contract  is  to  be  performed  in  this  common- 
wealth, and  to  be  interpreted  by  our  laws,  the  provision  is  with* 
out  meaning  and  senseless.  It  looks,  apparently,  to  a  state  of 
things  which  under  our  laws  cannot  exist;  a  term  of  servitude, 
upon  the  expiration  of  which  "  freedom  dues"  are  to  be  paid. 
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As  to  the  nfttnre,  then,  of  the  service  to  be  performed,  Um 
place  where  and  the  person  to  whom  it  is  to  be  rendered,  and 
the  compensation  to  be  paid,  the  contract  is  uncertain  and  in- 
definite—indefinite and  uncertain  not  from  any  infirmity  in  the 
Lmgnage  of  the  parties,  bnt  in  its  substance  and  intent. 

It  is,  in  substance  and  efifect,  a  contract  for  servitude,  with  no 
limitation  but  that  of  time,  leaving  the  master  to  determine 
what  the  service  should  be,  and  the  place  where  and  the  person 
to  whom  it  should  be  rendered. 

Such  a  contract,  it  is  scarcely  necessary  to  say,  is  against  the 
policy  of  our  institutions  and  laws.  If  such  a  sale  of  service 
could  be  lawfully  made  for  five  years,  it  might,  from  the  same 
reasons,  for  ten,  and  so  for  the  term  of  one's  life.  The  door 
would  thus  be  opened  for  a  species  of  servitude  inconsistent 
with  the  first  and  fundamental  article  of  our  declaration  of 
rights,  which,  proprio  vigore^  not  only  abolished  every  vestige 
of  slavery  then  existing  in  the  commonwealth,  but  rendered 
every  form  of  it  thereafter  legally  impossible.  That  article  has 
always  been  regarded,  not  simply  as  the  declaration  of  an  ab- 
stract principle,  but  as  having  the  acUve  force  and  conclusive 
authority  of  law. 

If  the  contract  relied  upon  by  the  plaintiff  was  valid  where  it 
was  made,  of  which  there  is  no  evidence,  it  would  lose  its  force 
when  the  subject  of  it  was  brought  within  the  commonwealth. 
No  comity  would  require  us  to  enforce  it,  or  suffer  it  to  be  exe- 
cuted. When  the  parties,  master  and  servant,  came  within  the 
jurisdiction  of  our  laws,  the  contract,  so  far  as  it  was  inconsist- 
ent with  those  laws,  was  without  effect.  The  master  could  have 
just  the  claim  upon  the  labor  of  the  servant,  and  just  the  power 
over  her,  which  our  laws  permitted,  and  no  more.  He  who  vol- 
untarily subjects  himself  to  those  laws  finds  in  them  the  rule  of 
restraint  as  well  as  of  action. 

Under  this  contract  the  plaintiff  had  no  claim  for  the  labor  of 
the  servant  for  the  term  of  five  years,  or  for  any  term  whatever. 
She  was  under  no  legal  obligation  to  remain  in  his  service. 
There  was  no  time  during  which  her  service  was  due  to  the 
plaintiff,  and  during  which  she  was  kept  from  such  service  by 
the  acts  of  the  defendants.  Upon  neither  of  the  counts,  there* 
fore,  can  the  action  be  sustained:  Sykea  v.  Dixon^  9  Ad.  &  EL 
693;  Boston  Glass  Manufactory  v.  Binney,  4  Pick.  425. 

Judgment  on  the  verdict.    

Validitt  or  GomsAcr  is  to  bb  Djbcidkd  bt  Law  or  Place  where  it  is 
■UMle;  but  no  nation  is  bound  to  recognize  or  enforce  any  coutracts  wliich 
injuriouB  to  its  own  interests,  or  to  those  of  its  own  citizens,  or  which  art 
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iafnudof  iteUwi:  8mUkr,  6^4^,  61  Am.  Daa  617,  and  notes  022;  nfer- 
rinf;  to  other  oMet. 

CONTSAOTB  fOB  SSBTICBS  VOID  IB   AOAIVn    PUBUC    POLTOT.— Policj  of 

the  law,  or  pnblic  policy,  is  a  phraae  of  frequent  oocmrenoe;  yet  it  aeema 
almost  as  incapable  of  concise  definitioD  as  the  word  "equity."  Modem  deda- 
ioDS,  kowever,  while  maintaining  the  duty  of  the  courts  to  consider  the  pub- 
lic advantage,  have  tended  to  limit  the  sphere  within  which  this  duty  has 
been  exercised.  "It  must  not  be  forgotten,"  says  Jessel,  M.  R.,  in  PriaU' 
img  etc,  Co.  v.  Sampaon^  L.  B.  19  Eq.  Gas.  465,  "that  you  are  not  to  extend 
ari>itrarily  those  rules  which  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  another  public 
poUoy  requires,  it  is  that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred,  and  shsll  be  enfcnoed  by 
courts  of  justice.  Therefore  you  have  this  paramount  public  policy  to  con- 
sider that  you  are  not  lightly  to  interfere  with  this  freedom  of  contract" 
Illegality  vitiates  contracts  of  every  description.  A  distinction  was  formerly 
taken  between  nudum  in  m  and  malum  proMbUum;  and  some  contracts  whidi 
violated  merely  statutory  provisions  or  general  policy  were  subjected  to  less 
rigid  rules  than  contracte  which  violated  natural  justice  or  furthered  palpa- 
ble iniquity.  This  distinction,  however,  is  no  longer  recognized;  and  every 
act  ii  now  regarded  aa  unlawful  which  the  law  forbids  to  be  done;  and  every 
contract  is  declared  void  which  contravenes  any  legal  principle  or  enactment; 
Avberi  v.  Maze^  2  Bos.  &  Bui.  374;  Oannan  v.  Bryce^  3  Bam.  ft  Aid.  188; 
Oreewntgh  v.  Baleh,  7  Me.  390;  WhiU  v.  Bu$g,  3  Gush.  450.  Dlegali^  of 
contract,  then,  may  be  expressed  in:  1.  Prohibition  by  statute;  2.  Prohibt* 
tion  by  express  rales  of  the  common  law;  3.  Prohibition  through  the  inter- 
pretation by  the  courts  of  what  is  called  "  the  policy  of  the  law."  Illegal 
contracts,  tiien,  may  be:  1.  Those  in  breach  of  statute;  2.  Those  in  breach 
of  express  rules  of  Uie  common  law;  3.  Agreements  contrary  to  public  pcdioy. 
The  last  two  are  not  always  easy  to  distinguish,  because  frequent  dedsioiia 
upon  certain  matters  upon  public  policy  have  caused  tolerably  definite  and 
express  rules  regarding  them  to  grow  up;  and  these  are  in  efifect  almost  ex- 
press rules  of  the  common  law.  The  subject  of  this  note  comes  under  tha 
last  division,  and  some  questions  will  be  noticed  in  it  which  have  fallen  un« 
der  tolerably  definite  rules,  making  contracts  of  certain  kinds  illegal,  not  aa 
breaking  express  rales,  but  as  infringing  upon  established  principles  or  ten- 
dencies of  the  law. 

1.  Lobbjfing  ConCracte.— No  services  are  probably  more  contaminating  to 
the  body  politic  than  those  where  secret  and  corrapting  influences  ara 
brought  to  bear  in  shaping  the  course  of  legislation,  whether  it  be  employed 
to  obtain  the  passage  of  private  or  public  acta.  Any  attempts  to  deoeive 
persons  intrastod  with  the  high  functions  of  legislation,  by  secret  combina- 
tions, or  to  create  or  bring  into  operation  undue  influences  of  any  kind,  have 
all  the  injurious  effects  of  a  direct  fraud  upon  the  public  Legislators  should 
act  with  a  single  eye  to  the  trae  interest  of  the  whole  people,  and  courts  of 
justice  can  give  no  countenance  to  the  use  of  means  which  may  subject  them 
to  be  misled  by  the  pertinacious  importunity  snd  indirect  influences  of  inter- 
ested and  unsorapulous  agents  or  solicitors.  All  contracts,  therefore,  forser" 
▼ices  rendered  in  procuring,  or  attempting  to  procure,  either  a  public  or 
private  act  of  a  legislature  by  any  secret  and  sinister  means,  or  by  any  peraonal 
inflqittioe  with  individual  membera,  are  immoral,  unlawful,  and  inconaiateBl 
withaoondpoliojt  8eenoteatoAtf|^feI(f  v.  &eddeii,32  AnuDec.754;nateata 
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Cl^9penffer  t.  ffepbamgh^  40  Id.  624;  notes  to  Bond  t.  Bardof^  S4  Id.  766; 
Weed  ¥.  Black,  2  McArthur,  268;  S.  0.»  29  Am.  Bep.  618;  MankaU  t.  BatO^ 
more  4t  O.  S.  R.  Oo.,  16  How.  314;  Tool  Go.  v.  Norrie,  2  WalL  45;  Trm  t. 
aOd,  21  Id.  441;  MeBraime^  v.  Chtmdler,  22  Kan.  692;  Kanecu  PacyU  Rf 
€o,  ▼.  McCoy,  8  Id.  638;  llamia  v.  ^SimoiMon,  28  Hnn,  318;  Rom  ▼.  ^TVuoc,  21 
Barb.  361;  Brown  v.  .fihnm,  84  Id.  633;  MUh  v.  ifa2«,40  N.T.  643;  /Vo«<  ▼. 
Inhatntanu  of  Bdrwmt,  6  Allen,  162;  CUppenger  ▼.  Hepbamgh,  6  Watts  ft  8. 
316;  S.  C,  40  Am.  Dec  619;  Powere  ▼.  Sktnner,  34  Vt  274;  ITood  t. MeOann, 
6  Dana,  366,  holding  that  a  contraet  for  a  contingent  fee,  to  be  paid  upon  this 
passage  of  a  legiBlative  act,  is  illegal  and  void,  because  it  is  a  strong  inoen* 
tive  to  the  exercise  of  personal  and  sinister  inflnenoes  to  e£foot  the  object; 
Ueher  v.  McBratney,  3  Dill.  386,  also  holding  that  a  oontraet  for  senrioss  in  pre- 
Yenting  legislatiTe  investigation  into  the  afOsirs  of  a  railroad  company  is  void; 
McKee  v.  Ckeiiey,  52  How.  Pr.  144;  OU  v.  WUUame,  12  La.  Ann.  219;  Harria 
V.  Roqf'e  Ih^re,  10  Barb.  489;  and  it  is  not  neoesaary  to  adjudge  that  the 
parties  stipulated  for  corrupt  action,  or  that  they  intended  that  secret  and 
improper  resorts  should  be  had.  It  is  enough  that  the  contract  tends  directly 
to  those  results:  iflUf  v.  ifitb,  40  K.  T.  646;  IfeiTee  v.  CAency,  62  How.  Pr. 
144;  OU  V.  WUUame,  12  La.  Ann.  219.  But  if  the  services  alleged  to  have 
been  performed  were  such  as  the  law  will  sanction  in  aiding  and  promoting 
legislative  action,  they  will  form  a  valid  subject  of  contract,  and  will 
warrant  a  recovery:  Harrieon  v.  Simonoon^  28  Hun,  318.  Thus  there 
comes  within  this  rule  such  services  as  draughting  a  petition  which  sets 
forth  the  claim,  attending  to  the  taking  of  testimony,  collecting  facts, 
preparing  arguments,  and  submitting  them,  either  orally  or  in  writing,  to  a 
committee  or  other  proper  authority,  with  other  services  of  like  character 
intended  to  reach  only  the  understanding  of  the  persons  sought  to  be  in- 
fluenced: Trid,  V.  Chad,  21  Wall  ^V,,  Sedgwick  v.  SUmkm,  14  N.  Y.  289; 
Bryan  v.  Reynolde,  6  Wis.  200;  Brown  v.  Brown,  34  Barb.  633.  And  while 
money  is  improperly  used  if  applied  directiy  in  bribing,  or  indirectiy  in  work- 
ing up  a  personal  influence  upon  individual  members  of  a  legislative  body, 
*' conciliating  them  by  suppers,  presents,  or  any  of  that  machinery  so  well 
known  to  lobbyists,  and  which  aims  to  secure  a  member's  vote  without  refer- 
ence to  his  judgment,"  yet  it  maybe  properly  used  to  pay  for  the  pnblicatioB 
of  circulars,  or  pamphlets,  or  otherwise,  for  the  collection  of  information 
openly  and  publicly  among  the  members  of  the  legislature:  Kaneeu  Peu^ 
J?V  Co.  V.  McCoy,  8  Kan.  638. 

2.  Senricea  in  Procuring  ContracU  from  Heads  ^f  DepartmenU. — ^There  is 
no  real  difference  in  principle  between  agreements  to  procure  favors  from 
legislative  bodies  and  agreements  to  procure  favors  in  the  shape  of  contracts 
from  the  heads  of  departments.  The  introduction  of  improper  elements  to 
control  the  action  of  both  is  the  direct  and  inevitable  result  of  all  such 
arrangements.  So  where  one  enters  Into  a  oontraet,  for  compensation,  to  pro- 
cure a  contract  from  the  government  to  furnish  its  supplies,  it  is  against 
public  policy*  and  cannot  be  enforced:  Tool  Co.  v.  Korris,  2  WaU.  45.  This 
case  was  distinguished,  however,  in  Winpemny  v.  French,  18  Ohio  St.  476^ 
where  it  was  said  that  the  former  case  was  very  properly  classed  with  agree- 
ments for  lobbying  legislative  bodies,  for  procuring  appointments  to  c^oe, 
and  the  like;  because  it  was  simply  an  agreement  to  pay  a  party  for  personal 
solicitations  and  personal  influences  to  be  used  in  controlling  the  discretion 
of  public  officers.  But  the  latter  case  was  essentially  different  from  the 
former,  said  the  court.  Here  there  was  a  simple  authorization  to  make  a  con* 
tract,  a  specified  and  well-defined  contract.    No  contingent  fee.    No  special 
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agreement  u  to  mode  or  amount  of  oompensation.  Winpenny  merely 
employed  an  agent  to  pat  in  hla  bid  at  a  pablio  letting,  and  authorized  him 
to  goarantee  performance.  French  was  not  employed  to  "procure  '*  a  con- 
tract as  a  mere  matter  of  personal  favor,  but  to  make  the  contract  as  a  mat- 
ter of  convenience  and  necessity.  There  was,  it  was  said,  nothing  in  the 
nature  of  such  an  employment  to  require  or  suggest  the  use  of  improper  in- 
fluences, and  French  seoned  to  have  acted  openly,  honestly,  and  at  arm's- 
length  with  the  officer,  resorting  to  no  devices  to  prevent  a  free  oompetition 
by  others.  The  court  did  not  adjudicate  upon  the  pointy  but  observed  that» 
in  their  judgment,  "  no  case  of  illegal  oonsideration  is  shown  by  the  evi- 
dence. We  know  of  no  law  forbidding  the  employment  of  agents  to  negotiate 
contracts  with  the  government.  It  is  an  employment  which  is,  in  many 
eases,  peculiarly  liable  to  abuse,  and  which,  therefore,  should  be  narrowly 
watched,  but  it  is  not  necessarily  illegal  or  against  public  policy.  If  fairly 
and  honestly  concluded,  it  is  in  harmony  with  the  public  interest,  and  of 
benefit  to  both  contracting  parties.  In  many  cases  such  agents  are  indispensa- 
ble to  the  contractor,  on  account  of  his  absence  or  incompetency  to  transact 
the  business.  In  sudh  cases  they  are  of  benefit  to  the  government  also,  by 
increasing  the  number  of  competitors  for  its  contracts,  and  by  enabling  ite 
officials  to  dispatch  public  business  without  unnecessary  delay  and  trouble.** 
On  agreements  not  to  bid,  and  to  withdraw  bid,  see  Swan  v.  Chorpennmg,  20 
CSaL  182. 

3.  Lawyenf  PrqfeuUmai  Services, — ^The  cases  mentioned  in  the  first  subdi- 
vision, 9upra,  clearly  show  that  an  attorney  cannot  recover  fees  for  his  ser- 
vices as  a  **  lobbyist"  in  the  sense  in  which  that  term  is  now  used,  as  such 
ccmtrocts  are  against  public  policy,  and  void.  He  may,  however,  recover  com- 
pensation on  contracts  made  in  consideration  of  particular  service  to  be  ren- 
dered, such  as  the  collection  of  evidence,  the  preparation  of  papers,  or  the  deliv- 
ery of  arguments  in  support  of  a  claim,  for  these  are  legitimate  everywhere: 
TriU  v.  ChUd,  21  WaU.  441;  Weed  v.  Black,  2  McArthur,  268;  S.  C,  29  Am. 
Bep.  618;  Brown  v.  Brown,  34  Barb.  533;  and  the  contract  is  valid,  whether 
the  services  are  to  be  rendered  before  a  court,  a  department  of  the  govem- 
menti  or  a  legislative  body:  McBratney  v.  Chandler,  22  Kan.  602.  While 
contracts  for  a  contingent  compensation  to  use  personal  influence  on  legisla- 
tors are  void  by  the  policy  of  the  law,  as  shown  in  the  cases  cited  in  the  first 
subdivision  above,  yet  an  attorney's  contract  for  a  contingent  fee  for  his  ser- 
vioes  in  collecting  a  claim  against  the  United  States,  which  is  otherwlBe  fair 
upon  its  face,  is  not  in  violation  of  public  policy:  Burbridge  v.  IhcJder,  2  Mc- 
Arthur, 407.  But  while  compensation  can  be  recovered  for  Intimate  pro- 
fessional services  when  the  contract  stands  alone,  yet  if  it  is  blended  and  con- 
fused with  a  contract  which  is  forbidden,  the  whole  is  a  unit,  and  indivisible, 
and  that  which  is  bad  destroys  the  good,  and  compensation  can  be  recovered 
for  no  part.  His  services  cannot  be  partially  those  of  an  attorney  and  par- 
tially those  of  a  lobbyist.  If  these  are  blended  together  as  part  and  parcel 
of  a  single  employment,  the  entire  contract  is  vitiated,  and  after  performance 
no  recovery  can  be  had  for  the  work  done  as  an  attorney:  Trist  v.  CkUd,  21 
Wall.  441;  McBrainey  v.  Chandler,  22  Kan.  692;  Brown  v.  Brown,  34  Barb. 
534.  An  agreement  with  an  attorney,  in  which  he  stipulates  to  do  all  in  hit 
power  to  prevent  the  passage  of  a  certain  act  of  congress  confirming  a  Spanish 
land  grant,  and  to  endeavor  to  secure  the  passage  of  another  act  recognizing 
the  title  of  other  claimants,  has  been  held  not  void  on  the  ground  of  publio 
policy:  Hunt  v.  Test,  8  Ahi.  713;  S.  C,  42  Am.  Dec.  659;  and  so  of  an  agree- 
ment with  an  attorney  at  law  to  do  what  can  legally  be  done  to  obtain  from 
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the  governor  a  pardon  or  oommntatioii  of  eentenoe  of  a  peraon  oonvioted  of 
crime;  for  it  will  be  imuned  that  hie  employment  to  do  what  he  oan  to  ob- 
tain a  pardon,  etc.,  contemplates  only  each  l^gal  and  proper  acti  as  the  law 
Allows  him  to  agree  to  perform:  Brtnuen  v.  Engler,  49  K.  Y.  Super.  Ct  172. 
In  Price  ▼.  CapeHon^  1  Dnv.  207,  it  was  held  that  a  contract  for  a  con- 
tingent fee,  dependent  upon  conviction,  ought  not  to  be  enforced;  and  in  the 
same  case  it  was  held  that  the  employment  of  counsel  to  assirt  the  official 
attorney  in  a  criminal  proeeoution  is  not  inconsiBtent  with  public  policy,  and 
that  the  law  will  enforce  a  promise  by  the  employer,  whether  express  or  im- 
plied, to  pay  snch  counsel  ressonable  compensation.  A  contract,  howeyer, 
that  one  shall  lend  his  aid  in  securing  the  appointment  of  special  counsel  to 
defend  in  a  case  in  procuring  testimony  against  the  government  of  the 
United  States,  and  in  giving  information  for  the  management  of  it,  on 
consideration  that  the  appointed  attorney  shall  pay  him  one  half  of  all 
the  fees  he  shall  receive  in  such  case,  is  contrary  to  public  policy,  and 
void:  Megmrt  v.  Oorwine,  101  U.  S.  108;  S.  C,  3  McArthnr,  81.  A  prose- 
cuting attorney  cannot  delegate  his  powers,  but  may,  perhaps,  employ 
assistants  in  ways  not  involving  his  official  discretion  or  responsibility.  This 
discretion  can  only  be  delegated  on  special  grounds,  where  an  assistant  has 
been  provided  by  law.  Any  other  delegation  of  his  powers  is  against  public 
policy,  and  ills^;  and  no  compensation  for  services  rendered  can  be  recov- 
ered by  the  one  to  whom  such  an  unlawful  delegation  is  made:  EngU  v.  Chip- 
man,  51  Mich.  621.  An  agreement  by  an  attorney  at  law  to  procure,  for  a 
contingent  fee,  the  quashing  of  a  criminal  prosecution,  ia  also  contraiy  to 
sound  public  policy,  and  void:  Ormerod  v.  Dearman,  100  Pa.  St.  561;  S.  C, 
45  Am.  Rep.  391. 

4.  C<mtraei9  to  Seeurt  Appoiniment  to  Office  or  Placet  qf  Tnut. — Contracts 
for  services  rendered  in  securing  such  appointments  fall  within  the  same  rule 
as  services  rendered  in  lobbying,  and  is  equally  obnoxious  to  the  principles  of  a 
government  "  founded  theoretically  on  the  most  pure  and  exalted  public  vir- 
tue. **  All  agreements  by  which  one  person  engages  to  pay  another  for  his 
services,  aid,  or  influence  in  procuring  an  appointment  to  office  are  contrary 
to  public  policy,  and  void.  **  Public  offices  are  trusts  held  solely  for  the  pub- 
lic good,  and  should  be  conferred  from  considerations  of  the  ability,  integrity, 
fidelity,  and  fitness  for  the  position  of  the  appointee.  Ko  other  considerations 
can  properly  be  regarded  by  the  appointing  power.  Whatever  introduces 
other  elements  to  control  this  power  must  necessarily  lower  the  character  of 
the  appointments  to  the  great  detriment  of  the  public  Agreements  for  com- 
pensation to  procure  these  appointments  tend  directly  and  necessarily  to  in- 
troduce such  elements.  The  law,  therefore,  from  this  tendency  alone,  ad- 
judges these  agreements  inconsistent  with  sound  morals  and  public  policy:" 
Tool  Co,  V.  NorrU,  2  Wall  55;  Otxiy  v.  Hook,  4  X.  Y.  449;  Fileon  v.  //tnet, 
5  Pa.  St.  452;  S.  C,  47  Am.  Dec.  422;  Ilager  v.  CaUin,  18  Hun,  44a  It 
makes  no  difference  how  false  the  representations  of  the  promisor  to  the 
promioee  may  be,  or  how  much  the  latter  may  be  injured  thereby,  he  cannot 
recover  for  the  injury,  or  even  give  such  representations  in  evidence:  Haae  S 
Co.  V.  IknUm,  8  Kan.  601.  A  promiae  made  in  consideration  of  the  appointing 
power  being  prevailed  upon  by  the  promisee  to  appoint  the  promisor  to  so 
office  is  contrary  to  public  policy,  and  void:  Fantrie  v.  Monn,  4  BiCart.  89;  8. 
C,  6  Am.  Dec.  701;  so  where  two  are  applicants  for  the  same  appointment, 
an  agreement  that  one  will  withdraw  on  consideration  that  the  other  will  di- 
vide the  receipts  and  emoluments  with  him  if  appointed  is  also  void,  for  the 
same  re  aeon;  (Trtqr  v.  Hook,  4  N.  Y.  449;  and  an  agreement  after  the  appoint* 
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ment  on  the  Mme  termi  is  Toid,  m  being  in  pnnoanoe  of  the  origin«l  oontnct: 
ffunter  v.  yolf,  71  Pa.  St.  282;  see  SUnUr.  J0bfii«,  28 Kan.  708.  Noreooveiy 
can  be  had  for  Benrioes  rendered  by  one  in  reoommending  another  as  a  reepon 
■ible  and  reliable  bnilder  on  oonaideFation  that  the  latter  shall  pay  the  former 
a  sum  of  money  "  for  his  trouble:"  ffoloomh  y.  Weaver^  136  Mass.  285.  A 
contract  to  buy  of  a  director  and  president  of  a  national  bank  shares  of  its 
stock,  on  condition  that  the  purchaser  shall  be  made  cashier  of  the  bank,  in 
against  public  policy,  and  void:  Nod  v.  Drake,  28  Kan.  285;  S.  C,  42  Am. 
Bep.  182.  See  services  in  influencing  elections,  ii|/m,  and  on  this  subdivision 
generally,  Parwu  v.  Thampaon,  1  H.  Black.  322;  Harrington  v.  Du  Chatd,. 
1  Bro.  G.  C.  124;  JIforrw  v.  MeOuUoch,  AmbL  435;  Edd^  v.  Capron,  4  R.  L 
894;  Pingrjf  v.  Washburn,  l  Aik.  264;  OvUek  v.  Bailey.  10  N.  J.  L.  87. 

5.  Servieea  in  Improperly  If^flueneing  Electume  are  also  demoralising  and 
destructive  in  their  tendencyt  and  are  not  valid  subjects  of  contract.  The 
purity  of  the  ballot-box  will  be  sedulously  guarded  by  the  courts,  and  the 
corrupt  practices  of  candidates  for  office  will  be  £it>wned  down.  So  a  person 
who,  on  election  day  or  immediately  prior  thereto,  furnished  liquor,  at  a  can- 
didate's request,  or  that  of  any  other  person,  for  the  purpose  of  influencing 
electors,  cannot  recover,  as  such  contract  violates  the  policy  of  the  law  con- 
cerning purity  of  elections:  Duke  v.  Asbee,  11  Ired.  L.  112;  and  an  agreement 
between  a  candidate  and  another  person,  prior  to  an  election,  to  share  the 
salary,  fees,  and  emoluments  of  an  office,  in  consideration  of  money  advanced 
by  the  latter  to  the  former  to  secure  his  election,  and  of  the  latt^s  servioea 
and  use  of  personal  influence  to  elect  the  former,  is  in  violation  of  the  policy 
of  election  laws,  and  void:  MarUn  v.  fFade,  37  GaL  168;  Cfaston  t.  Drake,  14 
Kev.  175;  S.  C,  33  Am.  Bep.  548.  If  for  money  or  any  other  personal  profit 
a  voter  agrees  to  render  his  services  or  exert  his  influence  in  an  election  against 
what  he  believes  to  be  for  the  public  good,  the  contract  is  void,  though  he^  in 
the  exerdse  d  his  personal  interest,  resorts  to  no  unlawful  means:  I^ickoU 
V.  MudgeU,  82  Vt.  546.  But  a  candidate  for  a  nati<mal  office,  who  cannot 
personiJly  present  his  views  of  national  policy  over  a  wide  area  of  constitu- 
ency, commits  no  offonse  in  employing  and  compensating  a  person  for  that 
purpose;  and  one  rendering  such  political  services  may  recover  therefor,  if 
there  is  no  statutoiy  law  in  his  way:  Murphy  v.  Engliih,  64  How.  Pr.  862. 
A  contract  whereby  a  candidate  for  tax  nssnssor  agrees,  if  sucoessful,  to  i^ 
point  another  person  his  chief  deputy,  and  pay  him  from  the  fees  and  perqui- 
sites of  the  office  twenty-five  hundred  dollars  annually,  on  consideration  that 
the  latter  will  make  the  former's  official  bond  for  him,  and  perform  all  the 
duties  of  the  office  except  such  as  related  to  the  assessment  of  poll-tax,  ia 
contrary  to  sound  policy,  and  void:  Koberteon  v.  Robin$on,  65  Ala.  610;  S.  C.» 
39  Am.  Bep.  17.  One's  contract  to  render  services  in  securing  the  nomina- 
tion and  election  of  a  candidate  to  office,  for  and  in  consideration  of  his  be- 
ing appointed  deputy  daring  such  officer's  term,  is  an  agreement  against 
public  policy,  and  void;  but  sn  agreement  made  after  election  that  the  officer 
will  appoint  one  a  deputy  for  the  official  term,  and  pay  him  for  his  servioea 
one  half  of  the  net  salary  and  foes  of  the  office,  is  not  necessarily  illegal  or 
void,  if  the  two  contracts  can  be  shown  to  have  no  necessary  connection  with 
each  other,  and  that  the  second  is  not  founded  upon  the  first:  Stout  v^  MhuUa, 
28  Kan.  706;  see  Hunter  v.  Nol/,  71  Pa.  St.  282.  A  note  given  in  considera- 
tion that  the  payee  will  give  the  maker  his  interest  in  an  ensuing  eleotioQ  ia 
void:  Stoayte  v.  Hull,  8  N.  J.  L.  54;  S.  C,  14  Am.  Dec.  899. 

6.  Agreemente  to  Influence  Action  qf  Offcere* — The  law  requires  evety 
officer  to  do  his  duty,  and  his  contract  with  another  to  render  only  sudi  asr- 
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▼ioM  M  the  law  reqnirM  of  bim  is  againit  tha  polioy  of  the  Uw,  and  ToKd: 

17  Am.  Dec.  96;  but  a  priMoer*!  oontraot  to  pay  bli  Jailer  lor  eztraordinaiy 
■ervioea  and  attentkm  in  bla  aioknaaa,  and  which  the  law  doea  not  make  it 
the  daty  of  the  jailer  to  perfonn»  ia  binding,  and  not  againat  paUio  polioy: 
Trundles  AdmW  y.  i^tfey,  17  B.  Hon.  396.  Contract  to  pay  oertain  penona 
a  anm  of  money  provided  they  will  petition  the  common  coancU  of  a  dty  lor 
the  improvement  of  a  atreot  is  not  in  accord  with  aoond  pnblie  policy,  and  ia 
therefore  void:  Mofguirt  ▼.  Smock^  1  Wila.  92.  This  is  on  the  ground  that 
"  the  owners  of  real  estate  on  onr  streets  wonld  be  at  the  mercy  of  combina- 
tions, or  of  greedy  contractors  who  might  choose  to  donate  a  portion  of  their 
anticipated  profits  to  the  procuring  of  signatores  to  petitions  in  favor  of 
street  improvements.  All  reliance  in  petitions,  aa  ezprsssioos  of  the  honest 
wishes  of  the  petitioners,  wonld  at  once  be  destroyed,  and  dirtmat  and  sna- 
picion  take  the  place  of  that  oonfidenoe  and  good  faith  which  should  exist  in 
all  such  proceedings: "  Id.  97.  The  payment  of  money  by  one  having  daima 
against  a  corporation  to  another,  on  condition  that  the  latter  will  nae  his 
personal  influence  with  the  street  comminioners  to  Induce  a  favorable  aettle- 
ment  and  allowance  of  such  claima,  where  it  cannot  be  obtained  without  saeb 
influence,  ia  unlawful,  and  all  oontracto  for  such  a  purpose  are  contrary  to 
public  policy,  and  void:  DevUn  v.  Brady,  32  Barb.  618.  Contraoto  whereby 
one  undertakea  to  pay  another  money  provided  the  latter  will  nae  his  actual 
or  supposed  influence  with  militsry  authorities  to  induce  them  to  allow  the 
former  certain  piivilegea  to  which  he  ia  lawfully  entitled  come  within  the 
same  rule;  HnUhen  v.  Qibton,  1  Bush,  270.  Contraoto  obtained  from  the 
government  by  the  use  of  personal  influence  stand  on  the  same  footing  as  be- 
tween the  persons  who  have  agreed  between  themselves  to  procure  them: 
O^eanyan  v.  AriM  Co.,  103  U.  S.  261.  Services  in  person  by  an  application 
to  the  war  department  for  the  discharge  of  a  drafted  man^  and  for  which,  if 
suocessfnl,  a  contingent  compensation  is  to  be  paid,  are  contrary  to  aound 
policy,  and  no  recovery  will  be  allowed  therefor:  Bciwman  v.  Ct^firotk,  59  Pa. 
St.  19.  No  recovery  can  be  had  by  a  person  who  renders  services  in  assist- 
ing to  make  an  unlawful  arrest,  and  preventing  a  rescue,  although  he  baa 
been  indemnified  by  a  justice  of  the  peace,  who  previously  informed  him  that 
such  arrest  would  be  lawful:  Chmi^ption  v.  Lambert,  18  Ohio,  81.  That  law 
will  not  assist  a  person  who  intentionally  aids  another  in  illegal  act,  see 
Spurgeon  v.  MeElvmin,  6  Id.  442;  S.  C,  27  Am.  Dec  266.  An  agreement 
to  indemnify  an  officer  against  the  voluntary,  escape  of  a  prisoner  is  void  as 
against  public  policy:  Ayer  v.  HtUeMns,  4  Mass.  370;  S.  C,  3  Am.  Dec  232. 
And  a  promise  to  indemnify  a  sheriff  for  releaaing  a  defendant  from  arrest  ia 
contrary  to  public  policy,  and  void.  The  officer  must  obey  his  writ,  and  can 
take  no  indemnity  for  refusing  to  obey  it,  although  the  person  making  tha 
promise  fakely  informs  him  that  the  process  haa  been  satisfied:  WM^nf 
E^rt  V.  Bluni,  19  Wend.  188;  S.  C,  32  Am.  Dec  446. 

7.  Proeurtng  PardonB  and  Commutaikm  qf  8entmee». — ^This  subdivision  is 
closely  identified  with  the  foregoing  one,  because  to  secure  a  pardon  or  com* 
mutation  of  sentence  an  influence,  either  personal  or  otherwise,  is  generally 
brought  to  bear  upon  the  executive  head  of  the  government,  who  exercises 
this  matter  of  grace  A  contract  to  pay  for  servicea  in  attempting  to  procure 
the  pardon  of  a  convict  is  unlawful  and  void  if  unwarrantable  means  have 
been  used  to  procure  it;  such  as  the  use  of  money  given  to  a  person  of  good 
connectioos,  and  having  access  to  persons  of  influence,  for  using  his  interest 
by  representing  in  favoraUe  tenns  the  caae  and  character  of  a  convict  who  is 
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under  tenteiioe  of  imprbonrnfint  or  cLeath:  Mormon  t.  ChUt  3  Eip.  253;  Chad- 
wick  Y.Knox,  ZIN.U.  220;  HaiBfflM  V.  Ovlden,  7  W9,ttB,  lS2i  S.a>32Ain. 
Dm.  7fiO;  WUdey  v.  OolUer,  7  Md.  279.  Whore  a  perMn  interpoees  hie 
Interest  and  good  offioee  to  prooorea  pardon,  it  ooght  to  be  done  gratnitooaly, 
and  not  for  money;  the  doing  of  an  act  of  that  deeoription  should  proceed 
from  pure  motives,  not  from  pecaniary  ones.  The  reasons  why  agreements 
to  obtain  executive  clemency  by  means  of  pardons  or  writs  of  noUe  pro§eqtd 
are  not  enforced  is,  that  *'they  are  designed  to  protect  the  exerciBe  of  this 
power  from  abnae  through  the  interrenti<m  cl  designing  persons;  and 
although  in  the  particolar  instance  no  improper  motives  may  have  been 
resorted  to,  the  public  interest  in  such  questions  requires  that  the  pxindple 
should  be  enforced  in  all  cases.  It  may  sometimes,  as  between  the  parties, 
be  unjust  to  a  claimant  who  has  rendered  valuable  services  for  another  in  his 
distress;  but  rules  of  law,  founded  on  public  policy  and  the  safety  of  society, 
will  not  be  set  aside  to  sustain  an  individual  demand:"  See  case  last  cited, 
p.  279.  A  contract  to  pay  for  services  in  procuring  signatures  to  a  petition 
to  the  governor,  or  to  military  authorities,  for  a  pardon  or  a  commutation  of 
sentence,  is  also  contrary  to  the  policy  of  the  law,  and  void:  HcUzfield  v.  Gul- 
dm,  7  Watts,  152;  S.  C,  32  Am.  Dec.  750;  Ifaines  v.  Lewis,  54  Iowa,  301; 
S.  a,  37  Am.  Bep.  202;  Thompson  v.  WharUm,  7  Bush,  563;  S.  C,  3  Am.  Bep. 
806;  Kribben  v.  Haycrcfi,  26  Mo.  396;  and  a  contract  to  pay  a  person  for  his 
services  in  managing  a  petition  to  the  governor  for  the  remission  of  a  forfeit- 
ure, and  procuring  such  remission,  falls  within  the  same  class,  and  for  the  same 
reasons:  McOiWs  Adm*r  v.  BumeU,  7  J.  J.  Marsh.  640.  But  while  a  con- 
tract for  services  rendered  in  procuring  a  pardon  by  the  use  of  money, 
directly  or  indirectly,  will  be  void,  yet  an  agreement  to  procure  a  pardon 
from  the  governor  for  a  convict  by  the  proper  use  of  all  legitimate  means  is 
neither  immoral  nor  against  the  public  policy:  Formby  v.  Pryor,  15  Ga.  258t 
and  it  is  now  held  in  this  country  that  a  promise  to  pay  for  services  and  ex- 
penses, without  contemplating  or  resorting  to  any  illegal  or  improper  measures, 
in  procuring  a  pardon  for  a  convict,  is  not  illegal  or  invalid.  Even  the  released 
prisoner's  promise,  voluntarily  made,  to  pay  for  such  services,  will  be  binding, 
if  they  were  unobjectionable,  though  they  were  originally  rendered  in  part 
or  wholly  from  kindness:  Chadwick  v.  Knox,  31  N.  H.  226;  S.  C,  64  Am.  Dec 
329.  There  is  no  objection,  in  applying  to  the  legislature  for  a  pardon,  in 
using  before  that  body  an  authenticated  copy  of  the  evidence  taken  down  on 
the  trial  of  the  convict:  Bird  v.  Breedlove,  24  Gku  623;  Bird  v.  MeadotoB,  25 
Id.  251.  An  attorney  may  do  what  can  legally  be  done  in  procuring  a  pardon; 
and  it  will  certainly  not  embarrass  the  operations  of  the  governor  to  have  a 
proper  statement  of  the  facts  of  the  case  prepared,  affidavits  prepared  and 
verified,  and  the  circumstances  properly  presented  to  him  to  show  that  the 
prisoner  is  a  proper  subject  for  executive  clemency:  Brtmsen  v.  EngUr,  49 
N.  Y.  Super.  Ct.  172.  But  the  business  of  attending  to  applications  for  par- 
don is  not  restricted  to  attorneys  at  law:  Bird  v.  BreecUove,  24  Gku  623. 
*'It  is  not,"  says  Bell,  J.,  in  Chadwick  v.  Knox,  31  N.  H.  234,  S.  C,  64  Am. 
Dec.  329,  "at  once  apparent  that  it  is  not  lawful  and  proper  for  a  party  who 
is  suffering  the  punishment  of  crime  to  apply  to  the  pardoning  power  for  a 
remission  of  his  sentence;  and,  so  far  as  we  are  aware,  no  censure  can  be 
regarded  as  attaching  to  such  an  application,  either  in  law  or  morals.  It  aeenui 
to  us  equally  reasonable  for  any  other  person,  who  believes  it  his  duty  to 
make  such  application  in  behalf  of  another,  to  present  the  case  to  the  exeon- 
tive,  with  such  petitions,  memorials,  statements  of  facts,  and  evidence  as  are 
ioitable  to  satisfy  the  pardoning  power  of  the  propriety  of  the  relief 
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«ad  w«  think  no  oeniare  can  be  justly  attached  to  any  penon  for  his  exertions 
In  such  a  case,  if  the  meatnree  adopted  are  eoneiatent  with  the  facta  of  the 
case,  and  with  the  truth  and  honeety  of  all  parties  oonoemed;  while  any 
effort  to  obtain  such  pardon  by  falsehood  and  misrepresentation,  or  by  any 
epecies  of  fraudulent  contrivance,  or  by  prostituting  the  influence  resulting 
from  official  station,  or  from  personal  relation  to  the  pardoning  power,  ia 
entirely  forbidden  by  law." 

8.  MUcellaneons  OofUracts  /or  Senrieet. — Contract  to  reprint  any  literary 
work  in  violation  of  copyright  secured  to  third  person  is  void,  and  the 
printer  who  executes  such  contract,  knowing  the  rights  of  such  third  person, 
<cannot  recover  for  his  services:  NiekoU  v.  Buggies,  3  Am.  Deo.  262.  Person 
contracting  with  a  vestry  whom  he  knows  to  have  been  illegally  elected  can- 
not recover  for  his  services  during  the  time  he  may  serve  with  knowledge 
of  snob  illegal  title  to  office,  though  in  absenoe  of  such  knowledge  he  may 
recover:  8L  Luhe'§  Church  v.  McUhcwa^  6  Id.  619.  As  to  conspiracies  to 
eontrol  wages  or  workmen,  see  extensive  note  on  this  subject  to  People  v. 
/IsAer,  28  Id.  007.  On  champerty  and  maintenance,  see  exhaustive  note  to 
ThaUhimer  v.  Brineherhoff,  15  Id.  316.  On  prohibited  contracts,  see  note 
to  CfuUck  V.  Ward,  18  Id.  403;  Columbia  Bank  v.  Baideman,  42  Id.  229, 
•nd  note  to  same  230,  containing  collected  cases;  Ohio  L,  /.  ^  T,  Co.  v. 
MerehatUa'  etc  Co.,  53  Id.  742,  and  citations  770;  Pereone  v.  Jonee,  58  Id. 
476.  A  marriage  brocage  contract  is  void,  as  being  against  public  policy, 
and  no  recovery  can  be  had  for  services  under  it:  Cntu^ford  v.  Bueeell,  62 
Barb.  92.  But  a  contract  to  pay  one  a  consideration  to  induce  him  to  act 
as  administrator  upon  the  estates  of  the  obligor's  father  and  mother  is  not 
eontrary  to  public  policy,  and  may  be  enforced:  Clark  v.  Conetantine,  3  Bush, 
652.  Offer  of  reward  to  arrest  and  convict  a  criminal  is  not  a  contract  with- 
out consideration,  and  any  service  rendered  under  or  at  the  request  of  such 
offer  will  support  an  action,  unless  the  party  claiming  the  reward  for  such 
apprehension  has  colluded  with  the  criminal  in  order  to  divide  the  reward. 
**  The  policy  of  offering  rewards,  whether  by  the  government  or  by  individ- 
uals, for  the  arrest  of  criminal  offenders  is  to  stimulate  the  citizen  in  the  dis- 
charge of  a  public  duty;  and  the  consideration  of  the  reward  is  the  supposed 
danger,  expense,  or  trouble  necessary  to  be  incurred  in  the  performance  of 
that  duty:  "  F\irman  v.  Parke,  21  N.  J.  L.  310;  Bledeoe  v.  Jackeon,  36  Tenn. 
4129.  But  an  agreement  to  procure  witnesses  to  testify  to  a  certain  state  of 
facts  is  not  only  immoral,  but  against  public  policy,  and  therefore  void,  and  no 
recovery  can  be  had  for  serWces  under  such  a  contract:  Patterson  v.  Donner^  48 
Cal.  369, 380.  An  agreement  to  stifle  criminal  prosecutions  is  also  in  the  same 
class:  Rhodes  v.  Neal,  64  Ga.  704;  S.  C,  37  Am.  Rep.  93;  Barron  ▼.  Tucker, 
53  Vt.  338;  S.  C,  38  Am.  Rep.  684;  Ormerod  v.  Dearman,  100  Pa.  St.  561; 
S.  C,  45  Am.  Rep.  391;  Lindsay  v.  Smith,  78  N.  0.  328.  It  is  not  against 
public  policy  for  the  owner  of  a  building  to  employ  one  of  the  contractors  as 
superintendent:  Shaxo  v.  Andrews,  9  Cal.  73.  A  contract  to  prevent  the  per- 
formance of  a  duty  imposed  by  law,  and  in  the  performance  of  which  the 
atate  has  an  interest,  is  in  contxAvention  of  public  policy,  and  therefore  void: 
James  v.  Ilendree's  Adm*r,  34  Ala.  488;  but  see  MUler  v.  BoberU,  18  Tex.  16. 
Contract  by  which  one  person  binds  himself  to  settle  on  vacant  lands  and 
procure  title  thereto,  and  convey  it  to  another,  is  against  the  policy  of  ^he 
law  granting  lands  to  settlers,  and  speoifio  performance  thereof  will  not  be 
enforced  in  equity:  McIMrmed  v.  MeCasdand,  Hard.  21.  No  recovery  caa 
be  had  for  services  rendered  in  selling  tickets  in  a  foreign  lottery:  B^e  v. 
Debmar,  7  Robt.  80.  But  an  aged  person's  contract,  by  which  he  binds  him* 
Am.  Dao,  Vol.  LXVI— 88 
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■elf  to  dispose  of  his  estate  by  will  in  a  certain  way,  in  consideration  of  oer^ 
tain  provisions  for  his  support  for  life,  is  not  contrary  to  any  rule  of  policyr 
Logttn  V.  MeOrnnis,  12  Pa.  St.  27;  neither  is  a  contract  for  the  sale  and  pur* 
chase  of  gold:  Brovm  ▼.  Speyen,  20  Gratt.  296;  Appleman  v.  Fisher,  34  Md. 
640.  Agreement  to  become  bail  in  order  that  prisoner  may  be  released  front 
custody  so  as  to  escape  is  void,  as  obstructing  or  interfering  with  the  admin- 
istration of  public  justice:  Dvnkin  v.  Hodge,  46  Ala.  623.  Ex  turpi  coMMt 
wm  oritur  acUo:  Skeels  v.  PhiUq>$,  54  HI.  309.  Contract  to  dear  a  citizen 
from  draft  is  against  public  policy,  ^nd  void:  (yHara  v.  Carpenter,  23  Mich. 
410;  Turner  v.  Smithers,  3  Houst.  430;  so  is  one  which  grows  out  of  an  ille- 
gal or  immoral  act:  Neustadt  v.  Hall,  68  IlL  172.  A  county  surveyor's  con- 
tract to  receive  an  application  to  purchase  land,  make  the  survey,  and  per- 
form other  official  acts  for  the  joint  benefit  of  himself  and  another,  is  void» 
because  contrary  to  sound  policy:  Udwards  v.  Eitdl,  48  CaL  194.  But  that 
the  agent  of  a  county  may  recover  for  his  services  in  making  application  ti^ 
the  general  government  for  its  swamp-lands,  see  Denkon  v.  Oranqford  Co,,  4& 
Iowa,  211.  A  man's  contract  to  sell  his  reputation  and  skill  in  any  profes- 
sion to  another  person  is  void,  as  against  public  policy:  Jerome  v.  Bigdom^ 
66  m.  452.  An  illegal  contract  avoids  agreements  made  in  furtherance  of 
it:  Id.;  RMnatm  v.  KaJbJUiach,  5  N.  Y.  212.  Contract  to  convey  land  on 
consideration  that  the  grantee  shall  render  services  as  a  substitute  in  wsr 
is  against  public  policy,  and  cannot  be  enforced:  Lanee  v.  Hu$Uer,  72  N.  C. 
178.  Secret  partnership  made  by  two  persons,  that  they  are  to  be  equallj 
interested  in  contract  for  work  obtained  by  one  of  them,  comes  within  th» 
same  rule:  Keliy  v.  DevUn,  68  How.  Pr.  487.  An  agreement  to  give  to  an 
officer  of  a  corporation  anything  of  value,  or  to  render  certain  services  free  of 
charge,  in  consideration  for  his  assent  to  the  execution  of  a  particular  con- 
tract, is  highly  immoral,  contrary  to  public  policy,  and  void:  Western  Uniom 
TeL  Co,  V.  Union  P,  R,  R,  Cb.,  1  McCrary,  418;  so  is  the  contract  between  a 
corporation  and  its  president  or  one  of  its  directors:  MuMon  v.  Spraeuee,  O,  S 
C  R*  Co.,  29  Hun,  76;  so  is  the  secret  contract  of  one  employed  by  another 
to  use  his  personal  influence  and  services  in  assisting  a  third  person  to  make 
ssles  to  such  employer:  AUee  v.  Fink,  75  Mo.  100;  S.  C. ,  42  Am.  Rep.  386.  Tha 
same  is  true  of  an  agreement  to  oust  a  court  of  its  jurisdiction:  White  v.  Mid- 
dleeex  R,  R,,  135  Mass.  216.  As  to  contracts  regarding  the  location  of  depots, 
etc.,  see  note  to  Oulick  v.  Ward,  18  Am.  Dec.  403;  and  lint  National  Bank 
etc,  V.  Hendrie,  40  Iowa,  402;  S.  C,  31  Am.  Rep.  163;  see  also  Pueblo  4t  Ark 
V,  R.  R.  Co.  V.  Taylor,  6  Col.  1;  S.  C,  45  Am.  Rep.  612;  Texae  A  St.  L.  R. 
R.  Co.  V.  Robards,  60  Tex.  646;  S.  C,  48  Am.  Rep.  268,  where  other  forma 
of  contraots  void  as  against  public  policy  will  be  seen.  A  contract  to  pay  an 
officer  a  greater  compensation  for  services  required  by  law  than  that  fixed  by 
statute  is  absolutely  void,  as  contravening  sound  public  policy:  Faweett  v.  Eb' 
erly,  58  Iowa,  544.  The  test  whether  a  denumd  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law  is  whether  the  plaintiff  i^ 
quires  the  aid  of  the  illegal  transaction  to  establidi  his  case:  Beott  v.  Ihijly^ 
14  Pa.  St.  20,  and  cases  there  cited. 
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HeBVET   t;.   M0BBXiET« 

IaW  OV  liABBUaS   PlBMITTDf G   FXKALB    GhILD    TO    ICaBST  AfTIE   AOB 

ov  TwiLYX  entirelj  overndea  right  of  pArent  to  Mrrioet  of  child,  or 
datiiM  from  one  to  the  other  at  seryant  end  master. 

IdWAL  liABBIAOl  OV  FbMALB  CHIIJ)  ATHEB  AtXAINI2IO  StiTOTOBT  AoK  09 

hLWWUh  Wedlock  diaohazgee  her  from  all  further  dntiee  to  perf onn  aer- 
▼ioe  for  her  paienti^  as  she  has  assamed  new  relationa  inoonsistent 


QSDXV.ABT  CoHTBAOiB  FxoBisiTiD  BT  Pbhal  BtATUTM  are  ill^gid  and  iB* 
ndid«  bat  marriage  is  an  exception. 

Habbzaob  Oohtbaot  09  FbmaIiB  is  Vaud  avzbb  Shb  Rbaoitib  Svat- 
UTOBT  AoB  or  tiA-wwrn.  Wkdlock,  twelve  years,  notwithatanding  the 
penalty  inoorred  by  thoee  oniting  her  in  noarriage  while  ahe  ia  nnder  the 
age  of  eighteen,  and  the  fact  that  it  waa  made  withoat  the  oonaent  of 
her  parent  or  guardian. 

Pabbbt  has  No   Aonoir.— Falbb  and  FBAUDULBirr  Bbfbbbkntatioiib 

TO  OmCEBS,  AND  TBOSS  AUTHORIZED  TO  SOLEMNIZE  MaBBIAOES,  and 

which  culminate  in  a  clandeatine  marriage,  form  no  caoae  of  action  for 
loaa  of  daaghter'a  aervioea  after  ahe  haa  attained  the  atatntory  age  of  law- 
fol  wedlock,  twelve  yeara,  and  before  ahe  haa  reached  that  age  nnder 
which  the  atatnte  prohibitB  her  from  marrying  withoat  the  conaent  of  her 
parent  or  guardian.    It  ia  a  criminal  offenae. 

DbIBNDANT  HAVING  DENIED  EaCH  AvEBMENT  IN  DeOLABATION  MAT  OBJECT 

TO  Maxntenanoe  of  AonoN  without  having  filed  a  demarrer  under  the 
practice  act,  which  reqnirea  his  anawer  to  contain  a  atatement  that  he 
demnra,  if  he  wiahea  to  raiae  an  inae  of  law:  See  Acta  of  Maaa.  1862,  c 
Sia,  aeca.  17,  21. 

AonoB  of  tort.  It  waa  ayened  in  the  dedantion  '*  that  the  de- 
fendant unlawfully  enticed  and  procured  the  plaintiff  'a  daughter* 
an  infant  under  the  age  of  fourteen  years,  to  depart  from  and 
leave  the  plaintiff's  service,  and  by  false  and  fraudulent  means* 
without  the  knowledge  or  consent  of  the  plaintiff,  procured 
her  said  daughter  to  be  married  to  a  person  of  bad  character 
and  dissolute  habits;  by  means  whereof  the  plaintiff  ever  since 
hath  been,  now  is,  and  ever  may  be  deprived  of  the  services, 
society,  and  benefit  of  her  said  daughter."  Every  averment  in 
the  declaration  was  denied  in  detail  by  the  answer.  Plaintiff 
was  a  widow,  and  her  thirteen-year-old  daughter,  while  in  her 
charge  and  control,  was  married  without  her  consent  to  T.  J. 
Parton.  It  was  admitted  that  this  marriage  had  been  held  valid 
by  this  court.  Plaintiff  offered  evidence  that  defendant  fraud- 
ulently procured  the  marriage  certificate  from  the  city  clerk  of 
Lynn,  by  falsely  representing  to  him  that  the  said  daughter  waa 
eighteen  years  of  age;  and  also  that  he  practiced  deception  in 
reference  to  such  marriage  upon  the  magistrate  who  solemniied 
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tty  iu  order  to  induce  him  to  solemnize  it,  when  otherwise  he 
would  not  have  done  it.  Defendant  objected  that  evidence  of 
fraud  or  imposition  on  defendant's  part  was  not  competent  un- 
less practiced  personally  upon  the  daughter,  and  not  upon  a 
third  person.  Objection  OYcrruled  and  evidence  admitted.  No 
«yidence  of  actual  service  was  shown.  Defendant  put  in  no 
•demurrer,  made  no  issue  of  law  in  his  answer,  as  required  by 
the  practice  act  of  1852,  but  raised  only  certain  issues  of  &ct, 
«nd  went  to  trial  on  them.  Verdict  for  plaintiff,  anddefendani 
fULcepted. 

W.  D.  Norihendt  for  the  defendant. 
8.  B.  Ives^jun.^  for  the  plaintiff* 

By  Court,  Dxwxr,  J.  This  action  is  certainly  one  of  novel 
impression.  The  principles  relied  upon  in  support  of  it  are  not 
applicable  to  the  case,  or  are  themselves  unsound.  While  it 
may  be  true,  abstractly,  that  for  every  wrong  there  is  a  remedy, 
yet  we  well  know  that  there  are  many  social  wrongs,  deeply 
affecting  the  interest  and  happiness  of  the  domestic  circle,  for 
which  no  legal  redress  or  pecuniary  damages  can  be  demanded 
in  a  court  of  justice  by  those  injured.  The  present  case  may  be 
one  of  them.  The  laws  of  the  limd  might  have  forbidden  all  mar- 
riages by  females  under  the  age  of  twenty-one  years,  and  declared 
all  such  marriages  absolutely  void.  The  state  of  the  female  under 
twenty-one  years  of  age  might  have  been  declared  unqualifiedly 
a  state  of  servitude  to  the  parents,  which  nothing  that  she  could 
do  could  dissolve.  Under  such  a  state  of  the  law,  the  plaintiff 
might  with  some  propriety  assume,  as  the  leading  point  in  her 
case,  that  the  action  fell  within  the  general  principle  of  actions 
on  the  case  for  enticing  away  a  servant.  But  in  the  present 
state  of  the  law  on  this  subject,  the  right  of  the  parent  to  have 
and  enjoy  exclusively  the  services  and  society  of  her  female 
child  till  she  arrives  at  the  age  of  twenty-one  years  is  upon  a 
very  different  footing.  The  law  of  marriage  entirely  overrides 
the  general  principles  of  right  of  the  parent  to  the  services  of  the 
<child,  or  the  duties  from  one  to  the  other  as  servant  and  master, 
\>y  allowing  the  female  child  to  terminate  it  at  any  moment  after 
fihe  arrives  at  the  age  of  twelve  years,  by  uniting  herself  to  some 
one  in  marriage.  If  the  marriage  of  the  daughter  was  a  legal 
act,  from  the  time  of  its  consummation  the  daughter  was  le- 
gally discharged  from  all  further  duties  to  perform  service  for 
her  parent,  having  assumed  new  relations  inconsistent  there- 
with. 
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The  only  qaestion,  therefore,  is,  whether  the  maniage  of  the 
daughter  was  a  legal  one.  That  question  has  been  already  Bub* 
stantially  decided  in  the  case  of  ParUm  y.  Hervey,  1  Gray,  119^ 
which  was  a  case  of  habeas  corpus  brought  against  the  present 
plaintiff  by  Parton,  the  alleged  husband,  for  imprisonment  of 
the  daughter  and  restraining  her  liberty.  It  that  ease  it  was  de- 
cided that  this  marriage  of  the  daughter  with  Parton,  although 
she  was  only  thirteen  years  of  age,  and  although  made  without 
the  consent  of  her  parent,  and  in  violation  of  the  provision  of 
the  revised  statutes,  c.  78,  sees.  16, 19,  which  prohibits  magis- 
trates  or  ministers,  under  a  penalty,  from  solemnizing  the  mar- 
riage of  a  female  under  the  age  of  eighteen  years  without  the 
consent  of  her  parent  or  guardian,  yet  was  a  valid  marriage. 

While  it  is  true  that  ordinary  contracts,  if  prohibited  by  a 
penal  statute,  are  held  illegal  and  invalid,  yet  in  the  case  of 
marriage  this  principle  has  been,  for  sound  and  obvious  reasons^ 
disregarded,  and  the  marriage  held  valid,  notwithstanding  the 
penalty  incurred  by  those  who  should  unite  a  female  in  marriage 
under  eighteen  years  of  age  without  the  consent  of  her  parent 
or  guardian. 

This  view  of  the  case  settles  the  question  of  the  plaintiff's  right 
to  recover  for  loss  of  service  of  the  daughter  after  such  maniage 
took  place,  and,  indeed,  substantially  decides  the  whole  case. 

It  is,  however,  attempted  to  maintain  the  action  upon  the 
ground  that  the  defendant  made  a  false  and  fraudulent  repre- 
sentation to  the  town  clerk,  and  thereby  procured  a  marriage 
certificate  for  the  daughter,  and  thus  fraudulently  deceived  the 
magistrate  who  officiated  at  the  marriage.  Such  fraud,  if  any 
existed,  would  furnish  no  cause  of  action  for  the  mother,  however 
it  might  be  as  to  the  other  parties  affected  thereby.  As  a  crim- 
inal offense,  the  fraudulently  and  deceitfully  enticing  away  of 
any  unmarried  female  under  the  age  of  sixteen  years,  without  the 
consent  of  her  parent  or  guardian,  for  the  purpose  of  effect- 
ing a  clandestine  marriage,  is  made  severely  punishable  by  the 
statutes  of  1852,  c.  254.  Town  clerks  are  also,  under  a  pen- 
alty, forbidden  to  issue  any  certificate  of  intentions  of  marriage 
to  any  female  under  eighteen  years  of  age,  except  upon  the  appli- 
cation of  the  parent  or  guardian,  or  with  their  consent  in  writ- 
ing. If  these  are  not  sufficient  guards  to  prevent  clandestine 
marriages,  it  will  be  for  the  legislature  to  make  such  further  pro- 
vision as  they  may  deem  useful. 

In  the  opinion  of  the  court,  the  proper  instruction  to  the  jury 
would  have  been  that  the  plaintiff  was  not  entitled  to  maintain 
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her  action  upon  the  case  disclosed.    This,  we  think,  shotdd 
have  been  done,  although  no  demurrer  had  been  filed  under  the 
provisions  of  the  statutes  of  1852,  c.  312,  sees.  17,  21. 
Exceptions  sustained.  ;_ 

PBoouBnro  Child's  Makbiaoe  without  Parent's  Ck>insBxrr. — ^No  action 
lies  by  a  parent  for  procuring  the  marriage  of  bis  infant  cbild  witboat  bis 
consent:  Jones  v.  TVm,  14  Am.  Dec.  98. 

Parent's  Remedy  for  Enticement  or  ABDucnoN  ov  bib  Intast  Chixa 
U  in  the  natare  of  an  action  of  trespass,  and  is  founded  on  the  loss  of  ser- 
vise:  Vaughan  v.  Rhodes^  13  Am.  Deo.  713,  snd  note  716,  discussing  the  sub* 
jeot  at  some  length;  Jones  v.  Tems^  14  Id.  98. 

OoNTRAOis  Prohibited  bt  Penal  Statute  are  Void,  whether  expressly 
so  declared  or  not:  Columbia  Bank  Co,  v.  Haldeman,  42  Am.  Dec.  220,  and 
collected  cases  in  note  to  same  230;  Harrison  v.  BerlUeif,  47  Id.  678,  and 
note  684;  note  to  LeaviU  v.  Paimfr^  51  Id.  343,  discussing  the  matter;  Bice 
V.  Maxwell,  63  Id.  85;  Ohio  L,  L  d:  T.  Co.  ▼.  Merchants*  eU.  Co,,  Id.  742, 
and  note  770. 

The  principal  case  was  cited  in  Hubbard  y.  Mosely,  11  Oray,  173,  in 
■upport  of  the  proposition  that  it  is  competent  for  a  defendant  to  object  that 
a  promissory  note  sued  upon,  when  offered  in  support  of  the  declaration,  does 
not  maintain  the  action;  and  that  while  he  may  raise  the  same  question  by 
demurrer  under  the  practice  act,  referred  to  in  the  syllabus  above,  yet  it 
does  not  follow  that  he  is  precluded  from  making  the  same  objection  at  a 
subsequent  stage  of  the  case,  particularly  where  the  contract  given  in  evi« 
denoe  is  one  upon  which  the  plaintiff  cannot  maintain  an  action  in  her  own 
aame  in  any  form. 


Sawyer  v.  Woodbury. 

[7  GaAT,  490.] 

lUDGOiXNT  HOT  CONCLUSIVE. — In  action  for  several  breaches  of  covenant  in 
lease  of  real  estate,  all  denied  in  answer,  general  verdict  and  judgment 
for  nominal  damages  are  not  of  themselves  conclusive  evidence  of  one  of 
the  breaches,  in  subsequent  action  by  lessee  against  lessor,  for  entering 
and  expelling  him  from  the  premises  for  such  breach. 

Jvdokent  Conclusive. — In  action  for  several  breaches  of  covenant  in  lease 
of  real  estate,  all  denied  in  answer,  general  verdict  and  judgment  for 
nominal  damages  are  conclusive  in  subsequent  action  by  lessee  against 
lessor  for  entering  and  expelling  him  from  the  premises  for  such  breach, 
if  other  evidence  is  adduced  that  the  issue  upon  that  covenant  was  sub- 
mitted to  the  jury  in  the  former  action;  but  the  burden  of  proof  is  oo 
defendant. 

AonoN  of  tort  for  breaking  and  entering  plaintiff's  close. 
Verdict  for  defendant.    The  other  facts  are  stated  in  the  opinion. 

J.  P,  Healy,  for  the  plaintiff.* 

B*  Ohoate  and  J,  W,  Hubbard,  for  the  defendant 


Not.  1856.]  Sawyeb  v.  Woodbubt.  619 

By  Court,  Shaw,  C.  J.  TIub  is  an  action  of  tort,  in  which 
the  plaintiff  alleges  his  possession  of  a  close  at  East  Boston,  a 
wrongful  entry  thereupon  by  the  defendant,  expelling  the  plain- 
tiff therefrom,  and  holding  him  out  to  the  time  of  the  com- 
mencement of  the  suit. 

The  plaintiff's  claim  of  title  was  upon  a  lease  for  fiTO  years, 
made  to  him  by  the  defendant,  of  a  wharf  at  East  Boston,  with 
A  patent  planing-machine  upon  it,  of  which  the  defendant  was 
the  patentee,  together  with  a  steam-engine,  boiler,  and  ap- 
paratus for  carrying  on  the  same. 

The  defendant,  by  his  answer,  admitted  the  lease  by  himself 
to  the  plaintiff;  but  averred  that  there  was  a  stipulation  con- 
tained in  it,  on  the  part  of  the  lessee,  that  if  he  should,  during 
the  term,  make  or  suffer  any  strip  or  waste  upon  the  premises, 
the  lessor  should  have  the  right  to  enter  and  take  possession  of 
the  same,  and  expel  the  lessee  therefrom;  and  that  the  lessee  did 
so  make  and  suffer  strip  and  waste  of  the  premises,  whereupon 
the  defendant  did  enter  and  .expel  the  lessee,  as  he  lawfully 
might. 

The  defendant  having  thus  admitted  the  plaintiff's  title,  and 
set  up  matter  of  avoidance  by  the  answer,  the  burden  of  proof 
was  plainly  on  him  to  prove  the  fact  on  which  his  justification 
rests,  namely,  that  the  plaintiff  had  committed  or  suffered  strip 
and  waste  on  the  premises,  and  so  warranted  the  defendant's 
re-entxy  under  the  right  in  that  event  reserved. 

This  the  defendant  offered  to  do,  by  giving  in  evidence  a  ver- 
dict and  judgment  in  his  favor  in  a  former  suit  in  another 
county,  in  which  the  present  defendant  was  plaintiff,  and  the 
present  plaintiff  was  defendant.  It  was  an  action  of  contract 
on  the  same  lease  hereinbefore  mentioned,  in  which  there  was  a 
great  number  of  stipulations  and  covenants  on  the  part  of  the 
lessee,  upon  several  of  which  the  lessor,  in  his  former  action, 
had  assigned  breaches,  and  for  which  he  claimed  damages.  In 
his  answer  in  that  suit  the  defendant  therein  denied,  generally 
and  specifically,  all  the  breaches  alleged,  and  denied  that  he 
had  committed  any  breach  of  the  covenants  in  said  lease,  but 
said  that  he  had  faithfully  and  fully  performed  all  his  covenants. 
That  case,  it  appears,  went  to  trial  on  the  issues  thus  formed, 
upon  which,  after  a  full  hearing,  the  jury  returned  a  verdict  for 
one  cent  damages  for  the  plaintiff. 

The  defendant's  counsel  insisted  that  the  question  of  the  lea* 
see's  having  made  strip  and  waste  being  assigned  by  the  plains- 
tiff  in  the  former  suit  as  a  breach  of  covenant,  and  denied  bf 
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Ihe  defendant,  wbb  a  fact  put  in  issue;  and  there  being  a  general 
Terdict  for  the  plaintiff,  this  fact  was  found  to  be  true,  it  must 
be  deemed  in  law  to  be  conclusive  between  the  same  parties  in 
this  suit,  and  thus  the  fact  upon  which  the  defendant  founds  his 
justification  in  this  suit  is  definitively  established.  The  judge 
before  whom  this  action  was  tried  took  this  view  of  the  law,  and 
held  that  that  verdict  and  the  judgment  thereon  were  conolusivfr 
in  favor  of  the  defendant,  as  proof  of  the  strip  and  waste  on 
which  he  relies  for  his  justification  in  this  action.  This  is  tbe 
point  which  we  are  called  on  to  revise. 

This  decision,  we  apprehend,  canies  the  doctrine  of  resjudi-- 
eaia  somewhat  beyond  the  line  warranted  by  the  authorities,  and 
overlooks  some  of  the  limitations  and  modifications  with  which 
that  highly  be^ieficial  rule  is  surrounded.  It  is  a  principle  lying 
at  the  foundation  of  all  well-conducted  jurisprudence,  that  when 
a  right  or  a  fact  has  been  judicially  tried  and  determined  by  a 
court  of  competent  jurisdiction,  the  judgment  thereon,  so  long 
as  it  remains  unreversed,  shall  be  conclusive  upon  the  parties 
and  those  in  privity  with  them  in  law  or  estate.  The  ground  of 
such  principle,  we  think,  when  rightly  understood,  is  that  it 
presents  evidence  of  a  fact  of  so  high  a  nature  that  nothing 
which  could  be  proved  by  evidence  aliunde  would  be  sufficient 
^  overcome  it;  and  therefore  it  would  be  useless  for  a  party 
against  whom  it  can  be  properly  applied  to  adduce  any  such  evi- 
dence, and  accordingly  he  is  estopped  or  precluded  by  law  from 
doing  BO.  Such  is  the  tsharacter  of  an  estoppel  by  matter  of 
record,  as  in  case  of  an  issue  on  a  question  of  fact  judicially 
tried  and  decided. 

But  this  estoppel  is  attended  with  conditions  and  qualifica* 
tions  which  must  be  strictly  observed,  without  which  it  would 
sometimes  operate  harshly  by  excluding  the  truth.  It  must  be 
an  averment  of  a  &ct  precisely  stated  on  :ne  side  and  traversed 
on  the  other,  and  found  by  the  jury  afiirmatively  or  negatively, 
in  direct  terms,  and  not  by  way  of  inference.  It  is  not  necessary 
that  the  action  in  which  it  is  found,  and  that  in  which  it  is 
relied  on  as  an  estoppel,  should  be  of  the  same  kind  or  for  the 
same  cause  of  action.  If  a  question  upon  the  execution  or 
validity  of  a  deed  in  fee  be  put  in  issue  in  an  action  of  trespass, 
and  expressly  found  by  the  jury,  such  verdict  and  the  judgment 
upon  it  may  be  relied  on  as  conclusive  evidence  of  such  &ct,  on 
the  trial  of  a  real  action  or  writ  of  right  between  the  same  par- 
ties for  the  same  estate.  It  has  become  a  fixed  fact  between 
Ihese  parties  for  all  purposes. 
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The  principle  of  this  rale,  the  grounds  on  which  it  isfotindedy 
with  its  proper  limitations,  are  very  satisfactorily  stated  in 
Outram  y.  Morevoood,  8  East,  846.  It  was  recognized  in  this 
commonwealth,  though  the  previous  verdict  and  judgment  in 
that  case  were  not  such  as  to  satisfy  the  rule,  that  the  verdict 
must  be  directly  on  the  fact,  and  not  by  way  of  inference,  in 
Bpooner  v.  Davis,  7  lick.  147. 

Since  special  pleading  has  been  entirely  abolished  by  stat* 
ute  in  this  commonwealth,  and  a  general  declaration  and  a 
general  answer  substituted,  it  is  rare  to  find  a  record  where 
such  specific  fact  has  been  put  in  issue  and  found;  and  future 
cases  will  become  more  so.  Of  course  it  will  be  more  diffi- 
cult for  litigant  parties  to  avail  themselves  of  the  principle 
by  way  of  estoppel,  because  it  will  be  more  and,  more  rare  to 
find  a  case  where  such  plea  can  be  supported  by  matter  of 
record.  But  the  principle  is  not  lost  sight  of  where,  between 
the  same  parties  or  their  privies,  a  case  has  been  tried  upon  a 
general  issue;  if  a  particular  controverted  question  of  fact  has 
been  submitted  to  a  jury,  and  a  verdict  returned  embracing 
it,  though  not  to  be  pleaded  as  an  estoppel,  it  is  evidence, 
and  under  many  circumstances  very  strong  evidence,  upon  the 
same  question  of  fact  when  it  arises  in  another  suit.  So  it  was 
held,  and  the  reasons  for  it  assigned,  in  Eastman  v.  Cooper, 
16  Pick.  276  [26  Am.  Dec.  200].  And  in  the  same  case  it 
was  held  that  where  the  fact  in  controversy,  together  with 
many  other  questions  of  fact,  are  within  the  issue  of  the  case, 
in  a  subsequent  case,  where  such  finding  is  relied  on,  it  is 
competent  for  the  party  ofiEering  it  to  go  into  evidence  aliunde 
to  prove  that  such  particular  question  was  actually  contested 
and  submitted  to  the  jury,  and  the  verdict  was  such  as  to  show 
that  they  passed  upon  it.  The  same  principles  are  recognized 
and  affirmed  in  the  recent  cases  of  DuUon  v.  Woodman,  9  Cush. 
266  [67  Am.  Dec.  46],  and  McDowell  v.  Langdon,  3  Gray,  618. 

Taking  these  to  be  the  settled  rules  on  the  subject,  the  court 
are  of  opinion  that  the  ruling  of  the  judge  in  the  present  case, 
that  the  verdict  and  judgment  in  the  former  case  were  conclu- 
sive evidence  for  the  plaintiff  in  the  present  case,  cannot  be  sup- 
ported. It  is  true  that  the  question  of  strip  and  waste  was  in 
issue  in  the  former  case,  because  that  breach  was  assigned,  and 
traversed  in'  the  answer,  and  therefore  was  in  issue,  and  might 
have  been  tried  and  passed  upon.  But  many  other  breaches 
were  assigned,  having  no  relation  to  waste;  and  therefore  a 
general  verdict  for  the  plaintiff,  with  nominal  damages,  left  xi 
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wholly  UQcertaiiiy  without  other  eyidenoe,  whether  the  fact  was 
actually  submitted  to  the  jury  and  passed  upon  by  them  or  not; 
and  we  think  the  eyidenoe  offered  by  the  plaintiff  to  prove  that 
It  was  not  should  have  been  received,  though  the  burden  of 
proof  was  on  the  defendant.  Many  of  the  breaches  assigned  in 
the  former  suit  were  wholly  independent  of  the  use  of  the  prem- 
ises, or  of  the  machines,  engines,  and  boilers;  such  as  failing  to 
recommend  the  plaintiff's  patent  right  to  the  favorable  notice 
of  purchasers;  not  doing  all  in  his  power  to  bring  the  Wood* 
bury  patent  machines  into  notice  and  good-  repute;  refusing  to 
exhibit  the  same  to  those  who  called  to  see  the  machine  operate; 
slandering  the  plaintiff's  jiatent  right,  and  the  like.  Upon  any 
of  these,  the  verdict  for  the  plaintiff  for  nominal  damages  might 
have  been  given. 

The  court  are  therefore  of  opinion  that  the  ruling  of  the  judge, 
that  the  evidence  in  question  was  conclusive,  was  incorrect. 

New  trial  ordered.  .  , 

FoBMXB  JuDGMXNT,  whut  CoNOLVsnnB.— TUs  rabjoet  Is  diwcnued  afe 
tome  length  in  the  note  to  />oty  v.  Brmon^  S3  Am.  Deo.  8S6.  It-ieeins  to  be 
oondasive  only  as  to  matters  direotly  in  issne,  or  which  might  have  been 
litigated.  See  note  to  Kxng  ▼.  Chcue^  41  Id.  681,  discnsshig  the  qnestion; 
Agnew  v.  MeMray,  43  Id.  772,  and  oases  referred  to  in  note  thereto  774; 
Wilwn  V.  Stripe^  61  Id.  138;  note  to  Lee  v.  Kimgdntry^  62  Id.  650;  Freeman 
on  Judgments,  seo.  272. 

Parol  Evidxnob  is  Ann lasnu  to  Show  What  Mattbbs  wsbc  Passid 
VPON  IN  FoBMSB  AonoN,  as  the  record  sometimes  fails  to  show  it:  See  note 
to  Young  y.  HuumOl,  88  Am.  Dec  Bffli.King  v.  Ohcue,  41  Id.  675;  Doiy  r. 
Brown,  53  Id.  350,  and  note  356,  disoassing  the  question;  Emery  v.  Fonder ^ 
63  Id.  627,  and  coUeoted  oases  in  note  to  same  683;  Freeman  on  Judgments, 
sec.  273. 

Citations  of  PBoraiPAL  CA8i.^That  facts  may  be  shown  to  exist  which 
were  not  litigated  or  drawn  in  question  in  a  former  suit,  and  which  will 
support  a  subsequent  action:  Sdevem  v.  Tqft,  8  Qray,  420.  That  if  a  party 
intends  to  claim,  by  way  of  damages  for  non- performance  of  contract,  mors 
than  the  amount  for  which  he  is  sued  on  the  contract,  he  must  not  rely  on 
the  oontract  in  defense,  but  must  bring  a  cross-action  and  apply  to  the  court 
to  haTe  the  cases  continued  so  that  the  executions  may  be  set  off.  He  can- 
aot  use  the  same  defense,  first  as  a  shield,  and  then  as  a  sword:  0*C<mner  v. 
Vamey,  10  Id.  231.  That  a  judgment  for  plaintiff  in  an  action  to  recover  an 
Installment  of  interest  on  a  promissory  note,  in  defense  to  which  want  of  con- 
sideration is  relied  on,  is  conclusive  evidence  of  consideration  in  a  subsequent 
action  between  the  same  parties  to  recover  the  principal  of  the  note:  Black 
River  Savings  Bank  v.  Edvoards,  Id.  397.  That  verdict  and  judgment  are 
conclusive  between  parties  to  the  record  as  to  fkctput  in  issue  and  determined 
in  former  action,  and  cannot  again  be  litigated  between  them:  •/enmson  v. 
InhabUanU  ^f  West  Bpringfidd,  13  Id.  545;  Burlm  v.  Shannon,  14  Id.  437$ 
Jamaica  Pond  Aq,  Corp.  v.  Charidler,  121  Mass.  2.  .  That  parol  evidence  is 
act  only  admissible,  but  usually  indispensable,  to  show  what  of  various  points 
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eompiehended  imder  a  general  plea  was  really  in  oontrovBnjt  and  formed 
the  ground  of  decision:  Oage  ▼.  Hclmety  12  Oimy,  429;  Clapp  t.  TTiomow,  5 
Allen,  160;  LUO^fiM  v.  Hwntrem^  106  Mass.  126;  MerriUy.  Mone,  108 Id. 
276;  CammcnweaUh  y.  Leonard,  9  Oray,  287.  That  the  trial  of  an  action  of 
trespass  may  torn  upon  the  qnestion  of  titles  and  if  that  question  is  put  in 
issue,  tried,  and  passed  npon  by  UK  Jury  or  oonrt  or  referee,  the  Terdict  or 
finding,  and  judgment  following  it^  are  oompetent  eridence  of  that  fact  in  a 
subsequent  writ  of  entry  between  tiie  seme  parties,  sTen  if  it  does  not  opsiate 
as  a  oonclusiTe  estoppel:  White  y.  C%aw,  128  Mass.  108.  The  priaeipal  ease 
was  doubted  in  Bwrim  y.  8kmmam^  99  Id.  204;  see  also  AHUm  t.  Fmrbtt,  10 
Allen,  24,  oommenting  on  the  main 
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[4  XnmaAV,  140.] 

Obiodtal  Patent  is  Lost,  Copt  raoM  Rboobos  or  Givnukft 
LARB-onroi,  certified  by  the  oommlBsioner,  under  the  wml  of  hie  oflioe» 
to  be  a  true  copy  of  the  patent  records,  ia  admissible  without  further 
proof.  Such  oases  are  governed  by  the  laws  of  the  United  States  and 
the  practices  of  the  different  departments. 

Whxrb  Dxxd  was  Ezxodtxd  and  Aqknowlidoxd  iv  Nbw  Tobx,  although 
the  certificate  of  the  county  clerk  fails  to  certify  that  it  waa  executed 
and  acknowledged  according  to  the  laws  of  that  state*  it  is  entitled  to 
record  in  this  state,  under  the  law  of  1827.  Consequently,  the  record  of 
this  deed  being  admissible  in  evidence,  the  original  would  be  alao^  with* 
out  preliminary  proof. 

Pdbcbabb  op  Pbopkbtt,  at  Tax  Salb  tbbbbop,  bt  Onb  in  PoflSBsuoN. — 
One  in  possession  of  property  as  a  trespasser,  or  under  color  of  title,  by 
snfiiBring  the  same  to  be  sold  for  taxes  and  becoming  a  purchaser  at  such 
sale,  acquires  no  additional  title.  Every  act  of  his  which  is  in  obedience 
to  a  law  imposing  such  burden  upon  the  land  must  be  regarded  as  done 
by  him  by  reason  of  his  own  daim  of  title,  and  in  protection  thereof; 
and  he  cannot  thereby  acquire  a  new  or  superior  title,  as  every  such  act 
is  deemed  to  be  subordinate  to  his  own  title.  That  such  taxes  were  a 
lien  upon  the  land,  at  the  time  of  his  entry  thereon,  makes  no  difference^ 
nor  does  it  matter  in  whose  name  the  property  was  assessed. 

8D00BS8IYB  PXTBOHASBS  OP  SaMB  PbOPBBTT,  AT  DiPPBBENT  SaLEB  THBKB0P» 

POB  Dbunqubnt  Taxbs,  do  not  operate  to  strengthen  the  title  first 
acquired. 
UvDBB  Statute  Which  Requibbd  Salb  or  Land  pob  Taxes  to  be  Mabb 
ON  Fibst  Mondat  in  Month,  and  to  be  continued  from  day  to  day  un- 
til the  amount  has  been  realized,  a  deed  which  recites  that  the  sale  took 
place  on  the  eleventh  of  the  montli  is  not  invalid,  nor  does  such  recital 
throw  the  burden  of  proof  upon  the  defendant.  The  law  may  have 
complied  with,  and  it  is  for  the  plaintiff  to  show  that  it  was  not. 

5M 
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AansBMMxn  Roll  mmmd  hot  bi  Sxovxd,  uhdib  Law  of  1842L    Th«  d^pu 

tare  of  the  ■■■mor  to  his  certificate  attached  thereto  is  sufficientk 
WiuBRE  Law  BieguiBn  Boabd  ov  SuTEKTiaoBS  ih  Pbopie  Cau  to  Equal- 
ize AaanSMKHTBy  and  no  record  of  soch  equalization  exists,  the  pre- 
somptum  is  that  no  canse  existed  requiring  it. 
Pbuumptiom  u  that  All  Sufbrtisobs  of  Covbtt,  or  at  Lbabv  QuoBm, 
WBBB  Pbbsbut  at  the  transaction  of  any  business.  If  the  contraiy  was 
the  fBct,  it  must  be  affirmatively  shown. 

SfOBATUBB  OF  PbBUBBXT    OB    GlEBK    OF    BOABD    OF    SUPBBVXaOBB  IS  HOT 

Kboesbabt  to  VAUDrrr  of  Rboord  of  That  Bodt.  The  law  requires 
that  they  shoold  Iceep  a  record,  but  does  not  require  that  it  be  signed, 
and  the  omission  of  such  signature  is  at  most  only  an  iirqgnlarity. 

AiKDiTioH  OF  Tbh  fbb  Gbht  TO  All  Tazbb  Bbooioho  Dblihqvbht,  being 
done  by  virtue  of  a  statute  aothoriiing  such  addition,  cannot  be  objected 
to  as  excessive. 

Salb  of  Lahd  fob  Tazbs,  Pabz  of  Wbxoh  wbbb  Illboal,  n  Void  nr 
AonoH  of  B/botmbht,  where  the  validity  of  the  sale  depends  upon  the 
validity  of  the  tax  and  subsequent  proceedings.  In  personal  aoticns 
agiUnst  the  collector  it  is  different.  If  the  illegal  part  can  be  separated, 
it  alone  is  rejected. 

liAW,  BT  BiAKIHO  TaX  DbBDB  FBIMA  FaOIB  BtIDBHCB  OF  RBQULABITr  OF 

All  Pbocxxdinos  up  to  their  date,  shifted  the  burden  of  proof  from  the 
holder  of  the  title  to  the  adverse  party.  To  invslidate  the  deed,  or  to 
throw  the  burden  upon  the  former,  the  latter  must  show  irregularities  of 
such  a  nature  Iks  to  require  explanation  or  counter-proof;  they  must  be  of 
matters  which  are  peremptory,  and  not  directory.  It  is  not  sufficient  to 
csst  a  general  doubt  over  the  title,  but  it  is  necessary  to  point  out  some 
specific  defect,  or  raise  a  reasonable  presumption  against  the  sufficiency 
of  some  specific  act,  or  of  the  non-performance  of  some  necessary  duty. 

Bjbotmkht.  Upon  the  trial,  the  circuit  judges  found  the  facts, 
and  certified  them  up  to  this  court.  Plaintiff,  to  prove  title  in 
himself,  showed  a  conveyance  from  the  United  States  to  one 
Peabodj,  and  a  chain  of  conveyances  from  the  latter  to  himself. 
Defendant  objected  to  the  proof  of  the  i>atent  to  Peabody,  which 
was  shown  in  the  manner  stated  in  the  opinion,  upon  the  ground 
that  the  certificate  of  the  commissioner  did  not  state  that  it  was 
an  exemplification  of  the  whole  record.  One  of  plaintiff's 
deeds  was  executed  in  New  York,  and  he  offered  to  prove  it 
from  the  record  thereof  in  Ingham  county.  The  certificate  of 
the  county  clerk  of  New  York  failed  to  state  that  the  acknowl- 
edgment and  execution  of  the  deed  were  in  accordance  with  the 
laws  of  that  state,  and  the  record  was  ruled  out.  Plaintiff  then 
produced  the  original  deed,  and,  over  the  objection  of  defend- 
ant, proved  it  by  other  evidence.  Defendant,  to  establish  his 
title,  produced  a  deed  from  the  auditor  general  to  one  Baynor. 
The  deed  was  dated  March  9, 1847,  and  recited  a  sale  of  the 
premises  October  11, 1844,  for  the  delinquent  taxes  of  1842. 
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Plaintiff  objected  to  this  deed,  upon  the  ground  that  the  sala 
therein  recited  as  having  taken  place  October  11th  should  have 
been  irade  on  the  first  Monday  in  October.  Defendant  then 
produced  a  deed  from  the  auditor  general  to  one  Smith.  The 
deed  was  dated  January,  1844,  and  recited  a  sale  of  the  premises 
October,  1843,  for  the  delinquent  taxes  of  1839.  This  deed  was 
objected  to,  upon  the  ground  that  the  title  claimed  thereunder 
was  cumulatiye  of  that  claimed  under  the  above-mentioned 
deed.  He  next  introduced  a  deed  from  the  auditor  general  to 
John  Baynor,  made  in  pursuance  of  a  sale  of  the  premises  for 
the  delinquent  taxes  of  1844.  An  objection,  similar  to  the 
above,  was  made  to  this  deed,  but  it  was  overruled,  and  the 
deed  admitted.  Defendant  next  offered  a  deed  from  the  same 
grantor  to  Baynor,  made  in  pursuance  of  a  sale  of  the  premises 
for  the  delinquent  taxes  of  1846.  Also  a  deed  between  the  same 
parties,  in  pursuance  of  a  sale  of  the  premises  for  the  delinquent 
taxes  of  1848.  To  each  of  these  deeds  the  objection  was  made 
that  the  title  claimed  thereunder  was  cumulative;  also  that  ac- 
cording to  defendant's  own  confession  they  were  in  possession 
of  the  premises  prior  to  these  sales.  The  objection  was  sus- 
tained by  the  court,  and  the  deeds  ruled  out.  Plaintiff  now  in- 
troduced evidence  showing  that  Baynor  went  into  possession  of 
the  premises  under  a  deed  from  L.  C.  Smith,  dated  May  10, 1844, 
and  that  he  delivered  up  possession  to  defendant  Davis,  who 
has  ever  since  held  possession  for  Baynor.  The  remaining 
points  raised  in  the  case  are  stated  in  the  opinion* 

O.  M,  Barnes  and  A.  Blair ,  for  the  plaintiff. 

E.  W.  Morgan^  for  the  defendants. 

By  Court,  Mabtin,  J.  The  plaintiff  *s  evidence  of  title  was 
properly  admitted.  In  case  of  loss  of  orignal  patent,  a  copy 
from  the  records  of  the  general  land-office  of  the  United  States, 
certified  by  the  commissioner,  under  the  seal  of  the  office,  to  be 
a  true  and  literal  exemplification  of  the  patent  records,  as  in  this 
case,  is  inadmissible  without  further  proof.  The  provisions  of 
chapter  102  of  our  revised  statutes,  respecting  evidence,  have  no 
lelation  to  such  cases,  as  they  are  governed  by  the  laws  of  ths 
United  States,  and  the  practices  of  the  different  departments. 

The  deed  subsequently  offered,  and  through  which  the  plain- 
tiff deduces  his  title,  were  properly  executed  so  as  to  entitle 
them  to  record.  This  was  expressly  adjudged  by  this  court  in 
Jhes  V.  Kimball,  1  Mich.  308,  when  the  validity  of  a  record  of  a 
deed,  executed  under  the  law  of  1827  (the  same  under  whaoh 


J 


Jan.  185&]  Lagkt  v.  Davis.  S27 

tha  deeds  in  (fnestioii  were  executed),  waa  under  confliderBtion, 
and  the  record  waa  admitted  to  be  read  in  evidence.  The  recordi 
being  admissible,  the  originals  were  also,  without  preliminary 
proof.  Such  proof  was,  however,  made  in  this  case  by  proving 
the  handwriting  of  the  subscribing  witnesses,  and  of  the  gran- 
tors, after  showing  that  they  were  non-residents  of  this  state  at 
the  time  of  their  execution,  and  this  was  prima  facie  sufficient. 

To  maintain  the  defense,  certain  deeds,  executed  by  the  au- 
ditor general  upon  sales  of  the  lands  in  question  for  delinquent 
taxes,  were  offered  in  evidence.  To  the  admission  of  these 
deeds  numerous  objections  were  made.  The  first  deed  in  order 
of  time  was  to  Luther  0.  Smith,  dated  in  January,  1844,  for  the 
taxes  of  1839.  To  the  reading  of  this  deed,  as  well  as  to  its 
validity,  several  objections  were  made,  but  as  the  court  below 
found  that  the  assessment  roU,  upon  which  the  tax  was  based, 
was  not  signed  by  the  assessors,  and  as  this  is  a  fatal  error  under 
the  ruling  in  Sibley  v.  Smilh,  2  Mich.  486,  we  do  not  regard  it 
necessary  to  consider  them  further,  and  especially  as  every  ma- 
terial objection  to  its  validity  is  raised  in  the  objection  to  the 
subsequent  deeds. 

Under  this  deed,  it  appears  that  Smith  entered  into  possession 
of  the  premises  in  question  in  March,  1844,  made  some  improve- 
ments thereon,  and  .conveyed  the  same  to  John  Baynor  by  deed, 
May  10, 1844;  and  that  at  the  time  of  such  conveyance  Smith 
surrendered  the  possession  to  Baynor,  and  that  the  defendants 
have  since  held  possession  under  him.  Subsequent  to  this  con- 
veyance from  Smith  to  Baynor,  it  appears  that  Baynor  bid  in 
this  land  for  the  taxes  of  1842,  at  a  sale  made  in  October,  1844, 
and  received  his  deed  therefor  in  1847.  This  deed  waa  offered 
in  evidence,  and  several  objections  made  thereto  by  the  plain- 
tiff. 

Among  other  grounds  of  objection,  it  is  insisted  that  it  con- 
veyed no  title,  as  Baynor  was  in  possession  under  color  of  title 
taken  under  the  deed  of  January,  1844,  and  was  bound  to  pay 
all  taxes  which  were  a  lien  upon  the  land  at  the  time  of  taking 
such  possession,  as  well  as  all  burdens  which  might  subse- 
quently accrue.  At  the  time  of  the  entry  by  Smith,  the  tax  of 
1842  was  a  lien  upon  the  land,  and  it  so  remained  until  after  the 
purchase  by  Baynor.  By  entering  into  possession,  Baynor  ac- 
quired an  absolute  title  as  against  Smith,  and  as  against  all  the 
world  except  the  present  plaintiff;  and  whether  as  against  him, 
would  depend  upon  the  validity  of  Smith's  title,  and  this,  as  he 
entered  under  it,  he  is  estopped  from  questioning.    Were  he 
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U>  deny  ttie  validitj  of  the  title  of  Smith,  he  would  admit  himr- 
self  to  be  a  trespasser  upon  the  plaintiff;  and  while  such,  ha 
could  acquire  no  title  adverse  to  the  plaintiff  bj  discharging 
any  burden  which  the  state  imposes  upon  the  land  or  upon  the 
owner,  in  virtue  of  its  pre-eminent  sovereignty,  for  this  would 
permit  him  to  take  advantage  of  his  own  wrong;  and  if  his 
possession  is  adverse  to  the  plaintiff,  and  under  color  of  title, 
every  act  of  his  which  is  in  obedience  to  a  law  imposing  such 
burden  upon  the  land  must  be  regarded  as  done  by  him,  by 
reason  of  his  own  claim  of  title,  and  in  protection  thereof;  and 
he  cannot  thereby  acquiria  a  new  or  superior  title,  as  every  such 
act  is  deemed  to  be  subordinate  to  his  own  title,  and  cannot  be 
adverse  to  it.  Thus,  in  Douglas  v.  Dangerfield^  10  Ohio,  152,  it 
was  held  that  one  in  possession  of  lands  claiming  title,  and  in 
whose  name  it  is  listed  for  taxation,  acquires  no  additional  in- 
terest by  suffering  the  land  to  be  sold  for  taxes  and  purchasing 
the  same  himself.  The  same  doctrine  is  held  in  Battanoe  v. 
Formfth,  13  How.  18;  Chambera  v.  Wilson,  2  Watte,  495;  Voris  v. 
Thomas,  12  lU.  442;  and  Glancy  v.  EUioU,  14  Id.  456.  It  ia 
also  recognized  in  Blakely  v.  Bentor,  13  Id.  708,  where  it  was 
held  that  upon  proof  of  the  mere  fact  of  possession  by  the  de- 
fendant at  the  time  of  the  assessment  and  sale,  the  court  would 
not  presume  him  bound  to  pay  the  taxes,  because,  says  the 
court:  "He  may  occupy  them  as  a  tenant  under  an  agreement 
that  his  landlord  shall  pay  the  taxes,  and  in  such  case  there 
could  be  no  obligation  on  the  tenant  to  pay  them,  particularly 
if,  in  pursuance  of  the  agreement,  they  were  listed  for  taxation 
in  the  landlord's  name." 

But  upon  the  introduction  of  the  tax  deed  by  the  defendant, 
*'  it  would  be  competent,"  the  court  says,  "  for  the  plaintiff  to 
avoid  it  by  proving  that  the  defendant  occupied  a  position  while 
it  was  maturing  which  made  it  his  duty  to  have  paid  the  taxes, 
and  which  forbid  his  taking  advantage  of  a  title  acquired  through 
his  default."  So  a  purchaser  at  a  tax  sale  of  lands  in  which  he 
has  an  interest  as  heir  acquires  no  additional  title:  See  Chateau 
V.  Jones,  11  111.  300  [50  Am.  Dec.  460];  PiaU  v.  St.  Clair's  Heirs, 
6  Ohio,  227.  In  Dowglas  v.  Dangerfidd,  supra,  and  in  some  of 
the  other  cases  above  cited,  the  land  appears  to  have  been  listed 
for  taxation  in  the  name  of  the  occupant  claiming  title,  but  we 
apprehend  that  no  material  difference  exists  between  such  a  case 
and  one  in  which  it  was  listed  or  assessed  as  '*  non-resident,"  or 
to  a  person  having  no  title  or  claim  of  title.  The  listing  ia 
based  upon  the  fact  of  possession  under  a  claim  of  title,  and  it 
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is  the  possession  which  creates  the  disability  in  the  purchaser* 
Were  the  assessor  to  omit,  for  any  reason,  to  assess  the  hmd 
against  such  possessor,  or  to  assess  it  to  a  wrong  person,  we  are 
at  a  loss  to  perceive  npon  what  principle  such  possessor,  any 
more  than  the  owner  under  any  other  title,  would,  by  that 
omission,  acquire  any  additional  or  new  interest  by  suffering 
the  land  to  be  sold  for  taxes  and  bidding  it  in  himself.  The 
principle  upon  which  these  decisions  rest  grows  out  of  the  na- 
ture of  the  proceedings  under  which  the  sales  for  taxes  are  made. 
The  state,  for  the  support  of  govemment,  in  the  exercise  of  its 
eminent  domain,  imposes  the  burden  of  taxation  upon  all  per- 
sons and  property  within  its  limits.  If  such  taxes  are  not  paid, 
and  real  estate  be  the  subject  of  taxation,  it  condemns  the  land 
for  the  default,  and  this  condemnation  is  wrought  out  by  its 
sale.  The  title  acquired  by  such  sale  has  nothing  to  do  with  the 
previous  chain  of  title,  nor  does  it  in  any  manner  connect  itself 
with  it.  It  is  a  breaking  up  of  all  titles,  and  operates,  not  to 
support,  but  to  destroy  them:  Owyiine  v.  Niswanger,  20  Ohio, 
55G. 

It  would  therefore  involve  an  absurdity  to  say  that  a  subse- 
quent title  acquired  at  a  tax  sale,  and  which  breaks  up  and 
desti'oys  all  prior  titles,  operates  at  the  same  time  to  strengthen 
such  prior  title.  Nor  does  the  fact  that  the  tax  title  of  1842  was 
a  lien  upon  the  land  at  the  time  possession  was  taken  by  Smith 
enable  the  defendants  to  avail  themselves  of  the  sale  for  that 
tax.  The  land  was  purchased  for  the  tax  of  1839,  with  this 
burden  upon  it;  and  by  enterin^q^  into  possession  under  that  sale, 
Smith,  and  afterwards  Ray  nor,  was  bound,  in  virtue  of  such 
possession,  to  discharge  the  lien  for  the  protection  of  the  title 
under  which  he  occupied.  By  a  voluntary  payment  he  would 
not  strengthen  his  title,  and  by  suffering  the  land  to  be  con- 
demned and  sold  to  discharge  such  lien  he  could,  as  we  have 
seen,  neither  strengthen  it  nor  acquire  a  new  one.  The  law 
neither  puts  nor  does  it  intend  to  put  the  possessor  of  lands 
claiming  under  a  tax  title  in  any  better  condition  than  that  of  a 
possessor  under  any  other  title;  and  it  is  only  by  the  purchasing 
in  of  those  adverse  or  outstanding  that  the  latter  can  strengthen 
his  original  title,  and  this  can  never  be  done  by  removing  liens 
or  incumbrances  which  are  founded  only  upon  duty  or  in  con* 
tract.  Possession  is  voluntary,  and  when  the  purchaser  has 
such  confidence  in  the  validity  of  his  title  that  he  is  willing  to 
enter  upon  and  enjoy  the  possession  and  pernancy  of  the  profits, 
then,  if  not  before,  the  obligation  to  discharge  the  burdens  which 
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the  law  has  imposed  upon  the  property  for  the  support  of  the 
gOTemnient  attaches  to  him,  and  whether  tl.o:^e  burdens  already 
exist  as  liens,  or  are  thereafter  created,  his  dufy  is  the  same. 
This  is  an  obligation  incident  to  every  title  and  to  every  posses- 
sion under  color  of  title.  A  party,  therefore,  who  enters  upon 
tbe  posses^sion  of  land  under  one  or  a  series  of  tax  titles  should 
see  to  it  that  he  has  suoh  a  title  as  will  warrant  him  in  incurring 
the  liabilities  incident  to  that  possession.  In  imposing  this  rule, 
the  law  only  applies  in  his  case  the  obligation  which  is  incum- 
bent upon  every  other  purchaser  of  land,  to  take  care  that  he 
has  a  good  title  if  he  would  derive  benefit  from  it  or  enjoyment 
under  it. 

Having  arrived  at  this  conclusion,  we  should  deem  it  a  duty, 
under  ordinary  circumstances,  to  pass  by  the  objection  stated 
to  the  assessment  and  tax  ior  the  years  of  1842  and  1844.  But 
as  mpTiy  of  the  questions  are  of  great  practical  importance,  and 
of  frequent  recuirence  at  the  circuit,  we  do  not  feel  at  liberty 
BO  to  do.     And  first,  it  is  objecLo  1  to  the  deed  for  the  tax  of 

1842,  that  the  sale  did  not  take  place  on  the  day  fixed  by  law, 
and  lio  reason  therefor  appears.  It  appears  that  the  land 
was  sold  on  the  eleventh  day  of  October,  1844.    By  the  act  of 

1843,  which  governed  this  sale,  it  was  to  commence  on  the  first 
Monday  in  Oclober,  an^l  !o  be  continued  from  day  to  day  until 
so  much  of  each  parcel  charged  '^^'th  taxes  should  be  sold  as 
should  be  sufficient  to  pay  the  taxes,  interest,  and  charges:  See 
Bess.  Laws,  1843,  pp.  79, 88,  sees.  61, 76.  No  evidence  ap];>ears  of 
this  fact,  except  the  red  oil  in  the  auditor  general's  deed.  Un- 
der the  ruling  of  this  court  in  Sibley  v.  Smithy  2  Mich.  486,  this 
would  not  be  evidence  sufficient  to  invalidate  the  sale,  nor  shift 
the  burden  of  proof  upon  the  defendants.  For  aught  that  ap< 
pears,  the  return  of  the  county  treasurer  to  the  auditor  general 
may  have  shown  a  compliance  with  the  statute,  and  it  was  for 
the  plainti£f  to  show  that  it  did  not. 

There  is  nothing  in  the  second  objection,  as  the  finding  of 
the  court  below  shows  a  sufficient  compliance  with  the  law,  and 
record  of  the  township  vote. 

It  is  thirdly  objected  that  the  assessment  roll  was  not  signed. 
It  appears,  however,  that  the  certificate  of  the  assessors  required 
by  the  law  of  1842  was  attached  and  signed.  The  law  of  1842, 
p.  85,  unlike  the  revised  statutes  of  1838,  does  not  require  such 
signature  to  the  roll,  and  in  this  respect  this  case  is  distinguish- 
able from  that  of  SiMey  v.  Smith,  supra,  and  the  adjudications  in 
other  states,  to  which  we  are  referred  in  the  pkdntiff 's  brief. 
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We  do  not,  therefore,  regard  the  want  of  signatiire  as  an  o\h 
jection,  the  certificate  being  the  only  authentication  of  the  roll 
required  by  law. 

It  is  fourthly  objected  that  there  was  no  equalization  of  the 
assessment  rolls  by  the  board  of  supervisors,  or  apportionment 
of  taxes  by  them,  entered  at  large  upon  the  journal  of  the  board. 

The  ninth  section  of  the  act  of  1842  requires  an  equalization 
of  the  rolls  to  be  made  at  the  July  session  in  each  year,  when- 
ever the  board  shall  deem  the  relative  valuation  of  thenreal  estate 
in  the  respective  townships  to  be  disproportionate;  and  the  pre- 
sumption of  law,  in  the  absence  of  a  record  of  equalization,  is 
that  none  was  made,  because  no  cause  was  found  to  exist  requir* 
ing  it. 

The  apportionment  of  taxes  is  required  by  the  act,  section  14, 
to  be  made  and  entered  upon  the  journal  of  the  board  at  its 
September  session;  and  as  the  records  of  that  session  were  not 
produced  by  the  plaintiff,  nor  any  evidence  offered  respecting 
them,  we  can  infer  nothing  against  the  validity  of  the  tax  under 
this  objection;  nor  was  the  burden  of  showing  the  entry  to  have 
been  made  cast  upon  the  defendants  by  the  proof  offered. 

The  same  remarks  are  applicable  to  the  fifth  objection.  The 
proceedings  of  the  board  at  its  July  session,  however  irregular, 
will  not  warrant  any  presumption  respecting  their  proceedings 
at  the  September  session,  or  change  in  any  degree  the  burden  of 
proof. 

It  is  sixthly  objected  that  the  record  of  the  July  session  is 
defective  and  void,  in  not  showing  who  constituted  the  board, 
or  that  a  quorum  was  present,  and  for  want  of  signature  or  au- 
thentication by  the  clerk  or  presiding  officer  of  the  board.  So 
much  of  the  record  as  is  exhibited  in  the  case  shows  that  the 
board  of  supervisors  met  on  the  twenly-ninth  of  July  and  pro- 
ceded  to  business.  The  inference  is  that  all  the  supervisors  of 
the  county  were  present,  or  at  least  a  quorum.  If  the  contrary 
was  the  fact,  it  should  have  been  affirmatively  shown.  Nor  do 
we  regard  the  signature  of  the  president  or  clerk  necessary  to 
the  validity  of  the  record.  The  law  requires  one  to  be  kept, 
but  does  not  require  it  to  be  signed  by  any  one.  While  it  is 
proper  and  desirable  that  these  records  should  be  signed,  yet 
we  do  not  regard  the  omission  as  a  fatal  error,  but  at  most  only 
an  irregularity.  If,  as  we  must  presume,  the  plaintiff  found  the 
records  in  the  proper  place  of  tiieir  custody,  his  production  of 
them  estops  his  denying  them  to  be  the  records  of  the  board. 
He  can  hardly  be  permitted  to  base  his  objeotions  upon  the 
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ordfl,  and  still  deny  such  records.  Even  tiie  want  of  a  sigsatara 
of  the  presiding  judge  to  the  journal  of  a  court,  although 
required  by  law,  does  not  vitiate  the  record  (see  BartleU  y.  Jjang, 
2  Ala.  161),  if  sufficient  in  other  respects;  and  in  case  of  the  rec- 
ords and  journals  of  public  bodies,  the  only  prerequisite  to  their 
admissibility  as  evidence  is  that  they  be  produced  from  the 
proper  place  of  custody  and  shown  to  have  been  kept  by  the 
proper  officer. 

The  seventh  objection  is,  that  the  amount  for  which  the  land 
was  sold  was  excessive,  and  the  sale  was  therefore  void.  The 
tax  was  thirteen  dollars  and  eighty-two  cents.  By  the  require- 
ments of  law  ten  per  cent  was  to  be  added  to  all  taxes  remain- 
ing unpaid  on  the  first  of  Februaiy.  This  addition  of  ten  pel 
cent  is  objected  to  as  excessive;  but  as  it  was  imposed  by  vir- 
tue of  the  statute,  we  perceive  no  force  in  the  objection. 

Most  of  the  objections  to  the  tax  of  the  year  1814  are  the  same 
as  those  made  to  that  of  1842,  and  have  been  already  considered* 
Two  objections,  however,  remain  as  to  this  tax. 

First,  it  is  objected  that  the  records  of  the  board  of  supervisors 
show  the  equalization  of  the  assessed  property  to  be  irregular, 
inasmuch  as  it  includes  the  real  and  personal  property  together; 
but  the  case  does  not  show  sufficient  to  enable  us  to  determine 
the  question  raised  by  it. 

The  only  other  objection  which  we  propose  to  consider  is,  that 
the  township  tax  of  ninety  dollars  and  sixty-four  cents  was 
wholly  unauthorized,  none  having  been  voted  by  the  electors  or 
by  the  town  board.  The  authority  to  levy  a  township  tax  is  based 
upon  the  previous  action  of  the  township — either  the  electors, 
or  the  town  board,  as  the  case  may  be — and  the  supervisor  can- 
not levy  a  tax  at  his  discretion.  In  this  case,  the  court  below 
finds  a  total  absence  of  such  authority,  and  that  portion  of  the 
tax  is  therefore  void.  This  doctrine  of  excess  of  taxes  has  been 
frequently  before  the  courts,  and  is  surrounded  by  many  difficul- 
ties. There  is  no  principle,  however,  upon  which  this  excess  can 
be  sustained.  In  personal  actions  against  the  collector  and  others 
for  collecting  or  attempting  to  collect  such  tax,  courts  have  held 
that  when  the  tax  was  divisible,  and  the  excess  could  be  ascer- 
tained, such  excess  might  be  rejected,  and  the  balance  of  the 
tax  held  good;  but  that  principle  has  no  application  to  cases  of 
ejectment,  where  the  validity  of  the  title  depends  upon  the  valid- 
ity of  the  tax  and  subsequent  proceedings,  and  where,  from  the 
veiy  nature  of  things,  there  can  be  no  separation  of  the  good 
from  the  bad.    It  is  only  applicable  in  personal  actions  or  in 
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direct  proceedings  to  collect  the  tax,  and  does  not  operate 
npon  property  acquired  upon  tax  sale:  See  the  numerous 
cases  in  the  notes  to  chapter  6  of  Blackwell  on  Tax  TiUes, 
184  et  seq. 

In  testing  the  Talidity  of  tax  titles,  we  are  too  apt  to  lose 
sight  of  the  fact  that  bj  making  the  deed  pnma  facie  evidence 
of  the  regularity  of  all  proceedings  to  its  date,  our  law  has 
shifted  the  burden  of  proof  from  the  holder  of  the  title  to  the 
adverse  party.  The  holder  of  the  title,  instead  of  being  com- 
pelled to  establish  the  regularity  of  all  proceedings  upon  which 
his  title  is  based,  may  repose  upon  his  deed  until  the  opposite 
party  introduces  such  evidence  as,  in  the  absence  of  all  counter- 
testimony,  will  afford  reasonable  ground  for  presuming  the  pro- 
ceedings anterior  to  the  deed  to  be  imegular  and  insufficient  to 
sustain  the  title.  When  this  is  shown,  the  burden  of  proof  is 
thrown  upon  the  holder  of  the  title,  and  the  common-law  rule 
so  far  restored:  See  Sibley  v.  Smithy  above  cited. 

The  great  difficulty  is  to  determine  when  that  burden  is  shifted, 
and  this  must  in  a  great  degree  depend  upon  the  circumstances 
of  individual  cases.  In  the  present  case  we  have  considered 
and  determined  the  objections  raised,  upon  the  principle  that 
the  evidence  sufficient  to  change  the  burden  of  proof  must  be 
such  as  to  exclude  any  reasonable  presumption  of  regularity; 
in  other  words,  that  the  evidence  of  irregularity  must  be  such 
as  to  require  explanation,  or  counter-proof,  and  most  be  of 
matters  which  are  peremptory,  and  not  directory,  and  that  it  is 
not  sufficient  to  cast  a  general  doubt  over  the  title,  but  that  it 
is  necessary  to  point  out  some  specific  defect,  or  raise  a  rea- 
sonable presumption  against  the  sufficiency  of  some  particular 
act,  or  of  the  non-performance  of  some  necessaiy  duty.  It  is  in 
this  way  only  that  we  can  secure  to  the  statute  a  rational  inter- 
pretation and  reasonable  effect. 

Certified  accordingly. 

"It  is  Univebsal  Pkinciplb  that  one  who  ought  to  pay  the  tazet  oo 
property  cannot,  by  omitting  to  do  so,  purchase  at  a  sale  of  the  property  for 
the  non-payment,  and  thereby  strengthen  his  title: "  Note  to  BlaiBe  ▼.  Howe^ 
15  Am.  Dec.  684,  citing  a  large  number  of  cases,  and  discussing  this  question 
at  length. 

As  Genebal  Rule,  Pabtt  Qujmisq  Title  under  Collectob'b  Sale  fob 
Taxes  must  show  affirmatively  a  compliance  with  every  substantial  require- 
ment of  the  law.  A  tax  collector's  deed  is  not  even  prima  fade  evidence  in 
favor  of  the  purchaser's  title,  but  must  be  sustained  by  proof  of  extraneous 
facts:  Lyfm  ▼.  Hunt,  46  Am.  Dec.  216;  Brcfuni  v.  Wright^  42  Id.  481;  DOse. 
man  v.  ParrUh,  47  Id.  455;  Scales  v.  Alvis,  46  Id.  269;  note  to  Jtiekmm  v. 
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Shepard,  17  Id.  505.  Bat  the  legislature  has  undoubted  power  to  make  tai 
deeds  prima  faxAt  evidence,  not  only  of  the  regularity  of  the  sales  upon 
which  they  are  tiased,  but  also  that  the  prerequisites  of  the  sales  have  been 
complied  with:  Note  to  Jcukson  y.  Shepard,  17  Id.  508,  where  the  question  is 
discussed  at  length. 

CoFT  OF  Unitbd  States  LAjn>  Patent,  properly  certified,  is  admissible 
in  evidence  upon  proof  of  the  loss  of  the  originaJ:  Stephenaon  v.  Doe,  46 
Am.  Dec.  489,  and  note. 

The  principal  cask  is  citbd  to  the  point  that  under  the  statute  the  bur- 
den of  proof  is  on  the  party  claiming  against  a  tax  deed,  and  that  all  pre- 
sumptions are  in  favor  of  the  validity  of  the  same,  in  Amberg  v.  Hoffen,  9 
Mich.  339;  WrigJU  v.  Dunham,  13  Id.  416;  Case  v.  Dean,  16  Id.  34.  It  is 
cited  in  Dubois  v.  Campau,  24  Id.  360,  where  the  court  decide  that  one  in 
possession  of  land,  claiming  it  as  bis  own,  is  bound  to  pay  the  taxes  imposed 
upon  it  which  became  due  during  such  possession,  and  if  he  neglects  thii 
duty,  and  suffers  the  land  to  be  sold  for  taxes,  and  bids  it  in  himself,  he  can 
acquire  no  title  thereby  as  against  any  one,  and  certainly  not  as  against  a  co- 
tenant — such  sale  being  based  upon  bis  own  default;  and  in  Oilman  v.  Eiopelle, 
18  Id.  145,  where  the  court  hold  that  this  rule  does  not  require  that  such  a 
deed  should  be  excluded  when  the  possession  is  disputed,  nor  if  the  possession 
at  the  time  were  undisputed  would  it  be  sufficient  ground  for  rejecting  the 
dced^  as  that  fact  would  go  to  the  validity  of  the  deed,  and  not  to  its  admis- 
sibility. The  doctrine  of  estoppel  as  to  the  purchase  at  a  tax  sale  subsequently 
made,  by  one  who  went  into  possession  of  land  under  claim  of  title  while  a 
tax  upon  it  remained  unpaid,  as  applied  in  the  principal  case,  is  criticised  in 
Blackwood  v.  Van  Vliet,  30  Id.  119.  It  is  cited  to  the  point  that  the  ordi- 
nary presumption  is  that  officers  perform  their  duty,  in  Upjohn  v.  J^ichland, 
46  Id.  545;  and  in  Silsbee  v.  Stockle,  44  Id.  563,  to  the  point  that  the  levy  of 
an  excessive  tax  is  sufficient  to  defeat  any  sale  made  for  an  Aggregate  of  taxes 
of  which  the  excessive  tax  formed  a  part.  It  is  cited  in  Clark  v,  HcUl,  19 
Id.  371|  to  the  point  that  a  certificate  of  the  commissioners  of  the  land* 
offioe  is  snfi&cient  to  authenticate  any  record  of  his  office. 


Gbanson  v.  Gbanson. 

[4  MiomaAN,  230.]  ' 

DowEB. — ^A  husband  secretly  executed  a  deed  to  his  sons  immediately  befors 
hii  marriage;  the  court  conclude  from  a  review  of  the  evidence  that 
the  deed  was  without  consideration,  and  was  not  delivered  until  after 
the  grantor's  marriage:  held,  that  his  widow  was  entitled  to  dower  in 
the  land,  upon  two  grounds:  1.  Because  the  husband  was  seised  of  the 
land  during  coverture;  2.  Because,  had  the  deed  been  delivered  at  its 
date,  its  execution  was  fraudulent  as  to  the  widow,  being  executed  se- 
cretly for  the  purpose  of  cutting  off  her  dower. 

Deuveby  of  Bill  or  Sale,  wiietueb  Tbansaction  was  Gift  or  Sale, 
consummates  it  and  makes  it  valid;  and  in  the  absence  of  fraud,  a  wife 
cannot  claim  her  distributive  share  of  goods  thereby  conveyed  by  h«f 
deceased  husband. 
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Wirx  CANNOT  Claim  Payment  fob  Such  Propxbtt  as  Shx  may  Brtoo 
INTO  HBB  Husbaitd's  Housxhold  npon  their  marriage,  and  which  thegr 
me  and  enjoy  together,  in  the  abeence  of  an  ezpreei  contract  to  thai 
affect.    Ko  implied  contract  exists  by  virtue  of  the  marital  relation. 

AspxAL  from  the  cirouit  court.    The  opinion  states  the  facts. 

A.  Blair ^  for  the  complainant  and  appellee. 

lAvermiJTe  and  Wood,  for  the  defendants  and  appellants. 

Bj  Oourt,  Mabtin,  J.  From  the  testimony,  it  appears  that 
prior  to  the  sixth  of  August,  1848,  Thomas  Cranson  was  seised 
and  possessed  of  the  lands  in  question,  and  that  on  that  day  he 
executed  the  deed  in  question,  at  the  house  of  one  John  Pratt, 
distant  about  five  miles  from  his  own  residence.  That  at  the 
time  he  executed  the  deed  ho  requested  that  the  transaction 
should  be  kept  secret,  and  said  he  wanted  the  witnesses  to  say 
nothing  about  it,  not  even  to  their  own  families,  nor  to  any  of 
his  children,  assigning  as  a  reason  for  such  request  that  he  was 
about  getting  married,  and  he  thought  it  his  duty  to  provide  for 
his  own  children ;  that  the  children  of  the  woman  he  was  going 
to  many  had  an  estate  they  were  getting  Bomething  from,  and 
that  he  would  have  odc  hundred  acres  left,  which  would  be  a 
good  home  for  the  widow,  etc.  He  further  said  that  he  should 
keep  the  deed  himself,  and  give  it  up  to  the  boys  when  he  got 
ready;  and  that  in  the  mean  while  he  did  not  wish  that  they 
{*'  the  boys")  should  know  anything  about  it.  It  further  ap- 
pears that  he  took  the  deed  away  with  him. 

Of  the  fact  of  delivering  the  deed  before  the  marriage  we 
have  no  evidence.  This  was  attempted  to  be  established  by  the 
testimony  of  Lucy  P.  Wade,  who  swears  that  about  a  week  be- 
fore the  marriage,  Thomas  Cranson  requested  Mrs.  Franklin 
Cranson,  who  was  the  wife  of  one  of  the  grantees,  and  who,  it 
appears,  resided  in  his  family,  to  get  *'  them"  papers  and  take 
care  of  them;  and  that  shortly  afterwards  she  saw  Mrs.  Cranson 
return  into  the  room  with  a  paper,  which,  from  the  way  it  was 
folded  up,  she  took  to  be  the  deed.  She  further  states  that 
'Mbe  old  gentleman  said  he  wished  the  boys  to  have  shares 
of  the  property  alike."  But  this  testimony  falls  far  short  of 
establishing  such  fact.  Indeed,  the  natural  conclusion,  even  if 
the  paper  folded  so  as  to  lead  the  witness  to  believe  it  was  such 
deed,  is  that  he  still  retained  the  paper,  and  requested  Mrs. 
Cmuson  to  keep  it  for  him,  and  not  for  the  grantees.  Why  he 
should  at  that  time  have  made  the  gratuitous  remark  about  his 
desire  that  **  the  boys"  should  share  the  property  alike,  when 
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■o  small  a  portion  of  his  property  was  coTered  by  the  deed,  re- 
quires explanation  before  the  rights  of  the  oomplainant  diall 
be  determined  by  this  portion  of  her  testimony. 

r»ut  the  answer  of  the  defendants,  coupled  with  the  testimony 
oflevsd  to  establish  its  tmth,  clearly  negatives  iiie  jiresamption 
of  delivery  before  marriage,  and  almost  necessarily  leads  us  to 
the  conclusion  that  the  transaction  was  a  deliberate  fraud  upon 
the  complainant.    It  is  true,  the  answer  is  not  put  in  under 
oath,  yet  we  may  fairly  presume  that  if  the  transaction  had 
been  fair  and  honest  the  answer  would  have  so  shown  it,  and 
been  so  framed  as  to  have  been  sustained  by  the  proof,  if  proof 
was  to  be  had.    Yet  the  answer  alleges  that  the  consideration  of 
the  deed  was  a  life  lease  from  the  grantees  to  the  grantor,  exe- 
cuted at  the  same  time  with  such  deed.     The  testimony  already 
referred  to,  of  the  facts  attending  the  execution  of  the  deed,  flaUy 
contradicts  the  answer  in  this  respect,  and  repels  any  presump- 
tion of  such  a  consideration.    In  addition  to  this,  Lewis  Wood, 
the  surviving  witness  to  the  lease,  testifies  that  he  subscribed  it 
in  September,  1852,  and  his  evidence  satisfies  us  that  it  was  then 
executed.     The  fact  that  the  deed  was  recorded  in  the  month  of 
September,  1852,  and  shorUy  after  the  transaction  testified  to  by 
Wood,  is  further  corroboration  of  the  charge  of  non-deliveiy 
until  that  time.     The  conclusion  from  all  the  testimony,  taken  in 
connection  with  the  answer  of  the  defendants,  is  that  the  deed 
was  never  delivered  by  Thomas  Granson  until  in  the  month  of 
September,  1852.     Upon  two  grounds,  then,  it  may  be  held  that 
the  deed  does  not  debar  the  complainant  of  her  dower  in  the 
lands  in  question:  I.  Because  the  husband  was  seised  of  the 
lands  during  coveture;  and  2.  Because  (had  it  been  delivered  at 
its  date)  its  execution  was  fraudulent  as  to  the  complainant,  be- 
ing executed  secretly  for  the  purpose  of  cutting  off  her  dower, 
which  would  be  in  fraud  of  law  and  in  fraud  of  her  rights 
accrued  directly  on  the  marriage:  See  Swaine  v.  Ferine,  5  Johns. 
Ch.  482  [9  Am.  Dec.  318];  LUOeion  v,  LUlleUm,  1  Dev.  &  B.  L. 
827;  KUlenger  v.  Eidenhouaer,  6  Seig.  &  R.  531.  The  complainant 
further  seeks  to  have  the  bill  of  sale  of  personal  property  made 
by  her  husband  to  the  defendants,  shorUy  before  his  death,  set 
aside,  and  to  have  her  distributive  share  of  such  property  allowed 
to  her.     The  claim  is  founded  upon  the  statute:  R.  S.,  p.  284, 
c.  70,  sec.  1;  which  provides  that  when  any  person  shall  die  pos- 
sessed of  any  personal  estate,  etc.,  not  lawfully  disposed  of  by 
his  last  wiU,  the  same  shall  be  applied  and  distributed  as  therein 
provided;  and  gives  to  the  widow  her  wearing  apparel  and  oruA* 
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ments,  and  those  of  har  husband,  the  household  f  umitnze  of  the 
deceased,  not  exceeding  in  value  two  hundred  and  fifty  dollaxa, 
and  other  pexeonal  property  to  be  selected  by  her,  not  esoeeding 
in  value  two  hundred  dollars. 

It  is  perfectly  apparent  from  the  evidence  in  the  case  that 
Thomas  Cranson  did  not  die  possessed  of  the  property  men- 
tioned in  the  bill  of  sale,  as  the  same  appears  to  have  been  de- 
livered to  the  defendants,  to  whom  the  bill  of  sale  run,  and  to 
have  been  distributed  amongst  them  prior  to  his  death.  Such 
delivery,  whether  the  transaction  was  a  sale  or  gift,  consummated 
it,  and  made  it  valid :  Ward  v.  Turner,  2  Yes.  sen,  431;  Drunks  v. 
Noble,  12  Id.  39.  Nor  was  the  transaction  secret,  so  as  to  operate 
as  a  fraud  upon  the  complainant,  for  the  testimony  establishes 
the  fact  that  she  was  cognizant  of  it  and  approved  it.  While 
courts  of  equity  are,  and  very  properly  should  be,  anxious  to 
protect  the  wife  and  the  widow  from  fraud  and  undue  advantage, 
and  to  secure  to  her  the  benefits  of  the  laws,  wisely  designed  to 
save  her  from  want,  and  will  interfere  to  protect  her  from  in- 
justice and  wrong,  yet  they  can  only  do  so  upon  a  proper  case, 
and  the  present  is  hardly  one  calling  for  such  interference.  The 
assent  of  the  complainant  to  the  transfer  of  this  property,  and 
her  approval  of  the  purposes  of  the  transfer,  repel  any  presump- 
tion of  fraud  in  the  transaction;  and  in  the  absence  of  fraud, 
the  deceased  had  a  clear  right  to  make  such  disposition  of  his 
property  as  he  might  think  just  and  proper. 

The  complainant  further  seeks  by  this  bill  to  recover  the  value 
of  certain  personal  property  brought  by  her  at  the  time  of  the 
marriage  to  the  decedent,  and  used  and  consumed  by  him  and 
in  the  family.  The  testimony  shows  that  she  brought  into  the 
family  certain  household  stuff,  furniture,  and  other  property, 
but  there  is  no  clear  proof  of  its  amount,  kind,  or  value.  There 
is  no  evidence  that  this  was  claimed  or  regarded  as  separate 
property  after  their  marriage,  nor  of  any  antenuptial  contract 
respecting  it.  It  appeara  to  have  been  placed  in  the  household 
and  upon  the  farm,  and  used  like  the  other  property  of  her  hus- 
band; and  it  also  appears  that  the  decedent  paid  debts  of  hers 
contracted  before  marriage,  and  that  after  his  decease  she  took 
away  what  remained  of  the  property  brought  by  her,  and  cer- 
tain other  property  which  had  belonged  to  the  deceased.  How 
much  was  used,  how  much  was  appropriated  towards  the  pay- 
ment of  her  debts,  or  how  much  was  taken  away  by  her,  is  not 
made  known  to  us.  There  then  is  no  equitable  ground  upor 
which  to  base  a  decree. 
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Nor  has  she  auj  legal  right  to  compensation  foi  this  property. 
As  there  was  no  express  contract,  so  we  cannot  hold  that,  in 
virtue  of  the  marital  relation,  any  implied  contract  exists  upon 
the  part  of  the  husband,  binding  his  estate  to  the  payment  for 
such  property  as  the  wife  may  bring  into  his  household,  or  may 
surrender  to  him,  or  which  they  may  use  and  enjoy  together. 
The  law  has  gone  quite  far  enough  towards  the  destruction  of 
the  marital  unity,  and  has  afforded  opportunity  enough  for  the 
overthrow  of  domestic  happiness,  and  sufficient  occasion  for 
contentions  and  domestic  strife,  without  this  court's  ingrafting 
upon  it  constructions  which  will  entail  like  mischiefs  upon  the 
survivor  and  the  heirs  of  a  decedent. 

The  decree  must  therefore  be  affirmed,  in  so  far  as  it  declares 
the  complainant  is  entitled  to  dower  in  the  lands  in  question, 
and  in  the  directions  given  respecting  the  admeasurement 
thereof,  and  respecting  the  mesne  profits;  and  reversed  in  all 
other  particulars,  with  costs  to  the  complainant;  and  the  case 
remitted. 

Present,  Martin,  Green,  Wino,  Pratt,  Copeland,  Baoon,  and 
Douglass,  JJ. 

Douolass,  J. ,  dissented  from  so  much  of  the  opinion  as  holds 
that  the  complainant  is  not  entitled  to  her  distributive  share  of 
the  personal  property  of  the  decedent;  in  the  other  conclu- 
sions concurred. 

Johnson,  J.,  having  decided  the  cause  below,  did  not  par- 
ticipate.   

Deed  of  Gift  by  Man  on  Eye  of  nis  Marriage  of  all  of  his  property 
to  hU  children,  executed  after  the  agreement  to  marry,  and  kept  secret  from 
the  intended  wife  until  after  the  marriage,  is  fraudulent  and  void,  so  far  ag 
it  deprives  her  of  dower  in  the  real  estate  conveyed  by  such  deed;  and  a 
court  of  equity  will  declare  the  deed  void  to  that  extent,  even  in  the  life- 
time of  the  husband:  Petty  v.  Petty ^  39  Am.  Dec.  501.  This  subject  is  treated 
of  at  some  length  in  the  note  to  Thayer  v.  Thayer,  Id.  218;  see  also  Ramtejf 
V.  Joyce,  21  Id.  550;  Alaiies  v.  Durant,  46  Id.  65. 

Husband  may  Dispose  of  his  Personal  Estate  in  Ant  Manner  he 
thinks  proper  in  his  own  life-time,  and  thus  cut  off  his  widow  from  dower  in 
■uch  property,  and  a  voluntary  conveyance  will  be  good  against  the  claims  of 
the  widow:  Cameron  v.  Cameron^  48  Am.  Dec.  759.  The  principal  caae  if 
oited  in  Oreiner  v.  Klieiif  28  Mich.  16,  arguendo,  where  the  court  disoosa  the 
importance  of  the  widow's  right  of  dower. 


JaiL  185C.]  Sherlock  v.  Thayeb.  589 

Sherlock  v.  Thayeb. 

[i  MiOBlOAif ,  856.] 

Whibs  Rbut  18  Patablb  at  Stated  Periods  in  Adyancoe,  th«  Imno  hai 
the  whole  of  the  first  day  of  that  period  in  whioh  to  pay  it. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  facts. 

D.  O,  HoUfrook,  and  Wilcox  and  Oray,  for  the  plaintiff  in  error. 

D,  and  S,  A.  and  D,  Ooodurin,  for  the  defendant  in  error. 

By  Court,  Mabtin,  J.  The  only  question  presented  in  this 
case  is,  What  was  the  intention  of  the  parties  to  the  lease  in  ques- 
tion, expressed  by  the  stipulation  that  the  rent  should  be  paid 
weekly  in  advance? 

By  the  assent  of  counsel  for  both  parties  that  the  term  com* 
menced  on  Tuesday,  the  eleventh  of  April,  an  assent  conform- 
able to  the  now  well-settled  doctrine  regarding  computation  of 
time,  we  are  saved  much  trouble  in  the  solution  of  this  question. 

The  week,  then,  commencing  on  Tuesday,  ended  on  the  Mon- 
day night  following;  were  the  rent  payable  weekly,  at  the  end  of 
each  week,  rent,  if  not  paid  during  Monday,  would  be  in  arrears 
bn  Tuesday  morning,  so  that  the  landlord  might  re-enter,  or 
maintain  his  action  therefor.  Such  is  the  doctrine  of  Donaldson 
Y.  Smith  J 1  Ashm.  197,  cited  by  counsel  for  the  plaintiff  in  error. 
But  a  different  question  is  here  presented.  Admitting  that  the 
weekly  term  ended  on  Monday,  when  was  payment  to  be  made 
for  the  next  week,  within  the  meaning  of  the  covenant  to  make 
the  same  in  advance  ?  As  in  the  case  of  rent  payable  at  the 
end  of  a  term  or  specified  period,  as  of  a  quarter,  the  rent 
would  not  be  in  arrear  and  due  until  the  end  of  such  term  or 
quarter;  so  we  apprehend,  when  it  is  payable  at  specified 
periods  in  advance,  it  cannot  be  said  to  be  demandable  until  the 
commencement  of  the  period  covered  by  such  rent.  A  covenant 
to  pay  in  advance  is  performed  by  payment  at  the  time  the  pos- 
session is  taken  and  the  time  commences,  and  no  rule  of  law 
requires  such  covenant  to  be  executed  before  possession  taken. 
In  such  cases  possession  and  payment  are  concurrent  acts;  and 
the  tenant,  being  in  possession,  is  entitled  to  the  weekly  interval 
between  payments,  as  well  as  his  landlord  to  the  weekly  right 
to  demand  payment.  The  rent,  then,  in  this  case,  could  not 
have  been  demanded  on  Monday,  for  it  was  not  then  due,  as  the 
weekly  term  had  not  commenced;  and  if  Thayer  could  pay  it  at 
any  lime  on  Tuesday,  he  had  the  whole  of  that  day  to  pay  it,  as 
the  law  knows  no  division  of  a  day:  See  Lester  v.  Garland, 
16  Yes.  248,  cited  in  note  to  Ex  parte  Dean^  2  Cow.  COS. 
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The  only  case  we  hare  been  ^Ue  to  find  which  bean 
dizeoUy  upon  the  question  before  us  is  that  of  8mUh  t. 
Sheppard^  15  Pick.  U7  [25  Am.  Deo.  432],  where  it  waa  held,  on 
a  covenant  to  pay  rent  quarterly  in  adTanoe  (the  fiiat  day  of 
the  quarter  falling  on  the  first  of  October),  that  the  lessee 
had  the  whole  of  that  day  in  which  to  pay  it.  The  principle 
settled  by  that  case  is  that  when  rent  is  made  payable  quarterly, 
or  at  other  stated  inteirals,  in  adTance,  the  tenant  has  the  whole 
of  the  first  day  of  each  succeeding  quarter,  or  other  interad  of 
time,  in  which  to  make  the  payment.  This  rule  is  founded  in 
reason  and  justice,  is  consistent  with  the  rules  of  law  in  anal- 
ogous cases,  and  with  the  common  understanding  and  experi- 
ence of  men,  and  operates  to  place  such  a  constirudion  upon 
the  coTenant  as  will  preserve  the  rights  of  both  parties  to  it. 
Were  there  any  doubt  respecting  the  meaning  of  the  words  or 
intention  of  the  parties,  we  should  arrive  at  the  same  oondn- 
sion,  by  observing  the  well-settied  canon  of  construction,  that 
words  are  to  be  construed  according  to  their  legal  sense  or  or- 
dinary import,  and  if  this  be  doubtful,  the  intention  of  the  par- 
ties to  the  contract  is  to  govern.  If  this  intention  is  doubtfol, 
such  a  construction  is  to  be  adopted,  if  the  woxds  will  admit  of 
it,  as  will  save  an  estate,  rather  than  create  a  forfeituie:  Bi^ 
low  V.  WiUson,  1  Pick.  485. 

The  judgment  of  the  court  below  must  be  affirmed. 

Present,  Mabtin,  Gbebn,  Wnio,  Pbatt,  Oopblaxd.  Jobhwut, 
and  Bacon,  JJ. 

Douglass,  J.,  did  not  participate,  having  decided  the  canae 
in  the  court  below.  

"Tbkant  has  Whole  or  Dat  upok  WmcH  Rent  Fallb  Dub  in  whieb 
to  pay  it,  and  it  is  not  in  arrears  nntil  after  twelve  o'clock  at  ni^t  of  wath 
day,  although  strictly  it  is  dne  in  the  morning  d  the  day  fixed  lor 
Wood  on  Landlord  and  Tenant,  742. 
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II  ifoaawvA,  970.] 

Dkhob  Wbo  nr  Good  Faith  Pat8  Dsbt  bbfobb  Koncn  ov  Aamii 

lODiT  THBUBOf  IS  not  liable  to  payit  over  again  to  hisonditor*t  ■■mgnna. 
GAUfisHU  IS  Bouin>  to  Akswbb  as  to  his  indebtedness  to  the  defendant 

named  in  the  prooees,  and  such  answer  cannot,  therefore,  be  regarded  as 

merely  Tolantary. 
Attokskt  has  No  Lien  upom^  JuDomifT  nob  hib  G08IB,  without  notice 

of  his  claim  therefor  to  the  judgment  debtor. 

AHIOnfXRT  BT  JUDOMXNT  CBEDITOB  OF  JUDGMENT  TO  AZTOBMBY  merges 

any  statute  lien  for  costs  which  the  attorney  may  have  had  thereon.  * 

Appbaii  from  an  order  setting  aside  an  ezeoatioiL  The  opinioii 
fitaftes  the  case. 

JEmmett  and  Moss,  for  the  appellant 

De  WiU  O.  Oooleyyior  the  respondent. 

By  Oonrt,  Shbbbubhb,  J.  This  is  an  appeal  from  an  order  of 
the  district  conrt,  in  the  county  of  Bamsey,  to  satisfy  a  judg- 
ment which  the  plaintiff  had  recoTered  against  the  defendant. 
The  facts  are  substantiaUy  as  follows  : 

William  B.  Marshall  and  George  Oady  had  each  recovered  a 
judgments  against  the  plaintiff  for  a  sum  exceeding  two  hundred 
dollars.  The  plaintiff,  about  the  same  time,  recoTcred  judgment 
against  the  defendant  for  the  sum  of  two  hundred  and  twenty- 
two  dollars  and  seTenty-nine  cents.  On  the  twenty-second  day 
of  October,  1863,  being  a  few  days  after  the  recovery  of  the 
judgments  above  mentioned,  a  garnishee  process  was  served  upon 
Brott^  at  the  suit  of  Oady,  to  secure  the  judgment  already  refened 
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to  in  luB  favoTy  and  on  the  tenth  of  NoVember,  ld5S,  Btott 
appeared  and  answered,  and  judgment  was  rendered  against  him 
for  the  smn  of  ninefy-six  dollars  and  fifty  cents.  On  the  sixth 
day  of  Febmaiy,  1854,  ezeeation  was  issued  npon  the  judgment 
of  Gady  against  Brott,  and  npon  the  first  day  of  April,  1854,  the 
ezecntion  was  retained  satisfied,  and  the  judgment  was  satis- 
fied; the  amount  of  the  whole,  with  costs,  being  one  hundred 
and  four  dollars  and  eighiy  cents.  On  the  twenty-second  day 
of  October,  1853,  affidavit  was  duly  filed  with  the  clerk  of  the 
district  court  for  garnishee  process  for  Marshall  against  Brott, 
on  account  of  the  indebtedness  of  Dodd.  On  the  twenly-eecond 
day  of  March,  1854,  Brott  duly  appeared  and  answered,  and  on 
the  twenfy-serenth  day  of  April,  1854,  judgment  was  entered 
against  him  as  garnishee  of  Dodd  for  the  sum  of  one  hundred 
and  thirty-three  dollars  and  thirty-one  cents,  and  on  the  same 
day,  as  appears  by  the  receipt  of  Marshall,  said  Brott  paid  to 
him  on  the  judgment  against  said  Dodd  the  sum  of  one  hundred 
and  twenty-four  dollars  and  8ixty*K>ne  cents.  On  the  seventeenth 
day  of  Januaiy,  1854,  execution  was  issued  upon  the  judgment 
of  Dodd  against  Brott.  The  execution  was  subsequently  set 
aside,  and  the  judgment  upon  which  it  was  issued  satisfied  by 
order  of  the  court.     From  this  order  the  plaintiff  appealed. 

The  objection  to  the  order  is,  that  prior  to  the  time  when  Brott 
appeared  and  answered  as  garnishee  in  the  causes  above  referred 
to,  the  judgment  of  Dodd  against  Brott  had  been  duly  assigned 
to  Emmett  &  Moss.  Of  this  assignment,  however,  Brott  had 
no  notice.  The  simple  question  arises,  whether  a  debtor  who 
pays  a  debt  in  good  faith  to  his  creditor  can  be  made  liable  to 
pay  it  a  second  time  to  his  creditor's  assignee.  If  such  a  rule  of 
law  existed,  I  should  not  for  a  moment  feel  bound  to  follow  it 
It  is  repugnant  to  common  sense  and  every  principle  of  justice. 
But  no  such  idea  can  be  supported  by  authority.  I  have  not 
looked  into  all  the  cases  cited  by  the  plaintiff's  counsel,  but  that 
upon  which  he  seemed  to  rely  most,  Bobinson  v.  Weeks,  6  How. 
Pr.  161,  is  not  in  point.  That  was  the  case  of  a  voluntary  pay- 
ment by  a  creditor,  and  the  court  bases  the  decision  expressly 
upon  that  ground.  The  payment  in  this  cause  was  by  a  judg- 
ment of  the  court.  The  argument  of  the  coimsel  that  the 
defendant  answered  voluntarily  has  no  force  whatever.  He 
answered,  so  far  as  we.know,  as  he  was  bound  to  do  in  the  ordi- 
nary  course  of  judicial  proceedings.  It  is  absurd  to  say  that  he 
could  not  properly  answer  at  that  time  that  he  was  indebted  to 
Dodd,  for  the  reason  that  Dodd  had  assigned  the  judgmanlg 
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because  the  aBsignees  had  not  taken  the  precaution  to  give  notice 
to  Brott.  He  was  called  into  court  to  testify  whether  he  was  or 
was  not  indebted  to  Dodd.  There  was  but  one  answer  which  he 
could  make  truly,  and  that  was  that  he  was  so  indebted.  Upon 
that  answer,  judgment  was  rendered  against  him  necessarily,  and 
that  judgment  he  satisfied,  by  which  he  paid  the  plaintiff's  debt. 
It  is  the  unanimous  opinion  of  the  court  that  the  order  of  the 
court  below  was  properly  granted. 

It  has  been  urged  that  although  the  assignment  may  be  in* 
effectual  for  want  of  notice  to  Brott,  still  the  attorneys  for  the 
plaintiff  had  a  lien  upon  the  judgment  for  the  amount  of  costs. 
There  are  two  reasons  fatal  to  this  position.  The  first  is,  the 
statute  does  not  admit  of  this  construction.  The  grammatical 
arrangement  of  the  section  and  its  punctuation  leave  no  doubt 
whatever  that  notice  to  the  debtor,  in  order  to  effect  a  lien  upon 
the  judgment,  is  necessary,  as  well  when  the  attorney  claims  a 
lien  upon  the  costs  as  when  they  claim  it  upon  a  portion  of 
the  judgment  by  virtue  of  a  stipulation  or  agreement.  The 
court  are  also  of  the  opinion  that  even  if  the  construction 
contended  for  by  the  plaintiff's  counsel  was  correct,  still  the 
minor  lien  of  the  attorney  was  merged  in  the  specific  contract 
of  assignment.  I  do  not  feel  clear  in  my  own  mind  as  to  the 
correctness  of  this  position,  and  refer  to  it  rather  as  the  opinion 
of  the  court  than  my  own. 

The  proceedings  of  the  court  below  must  be  affirmed. 


Debtor  is  not  Atfected  by  Assionmknt  of  his  Crbditob's  Claim 
until  he  has  notioe  thereof:  See  IVcUten  v.  Wtuhington  Ins.  Co,^  63  Am.  Deo. 
451,  note  456,  where  other  cases  are  collected. 

Rights  of  Gabnishkk:  See  Walters  y.  Washington  Ins,  Co»y  68  Am,  Dea 
451,  note  457,  where  other  cases  are  collected. 

ATTo&NET'a  LiXM  UPON  JuDGUKNT:  See  HoUon  ▼.  Watson^  56  Am.  Deo. 
682;  Andre¥m  ▼.  Mane,  31  Id.  752,  note  755,  where  thii  sabjeot  u  diaonsMd 
at  length. 


DtJPOLT  V.   GrORMAN. 

[1  MnmssoTA,  301.] 

(huumiro  of  New  Trial  bt  District  Court  is  Mattxb  of  DnaamnoMp 

and  not  snbject  to  review  by  the  supreme  court. 
QajionoN  to  Admission  of  Tkstimont  cannot  bb  Maob  fob  Fnun  Ton 

in  the  appellate  court 
CUbbixr  cannot  Acquire  Libn  on  Pbopebtt  of  Unhid  Buam  ikff* 

IBNMBNt  for  hit  services  in  transporting  such  property. 
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Vkrbal  Pbomibb  to  Pat  I>bbt  ow  Anothbb  if  Hi  dob  hot  Pat  It  k 
not  an  original  ondeitaking,  bnt  a  ooUateral  one,  within  the  itatnte  of 
franda. 

AonoN  to  reeOTer  for  the  transportation  of  certain  goods. 
From  the  finding  of  facts  by  the  court  on  the  second  trial,  it 
appears  that  one  Fairbanks  procured  the  plaintiff  to  carry  the 
goods,  which  belonged  to  the  goTemment  of  the  United  States, 
to  the  store  of  one  Fuller  in  St  Paul.  Fuller  refused  to  pay 
for  the  transportation  of  the  goods,  and  the  plaintiff  refused  to 
deliver  them.  The  defendant  thereupon  Tcrbally  told  the  plain- 
tiff to  deliver  the  goods  to  Fuller,  and  if  Fuller  did  not  pay  for 
the  transportation,  he,  the  defendant,  would.  The  other,  facts 
are  stated  in  the  opinion. 

HMinshead  and  Becker^  for  the  appellant. 
Ames  and  Van  Eilen,  for  the  respondent 

By  Court,  SEERBimNE,  J.  This  action  was  brought  by  the 
plaintiff  to  recover  a  sum  of  money  which  he  alleged  to  be  due 
to  him  for  hauling  a  quantity  of  goods  from  Watab  in  this  territoiy 
to  the  city  of  St.  Paul.  The  action  was  tried  before  a  jury,  and 
verdict  rendered  for  the  plaintiff.  The  verdict  was  set  aside  by 
the  presiding  judg^e  and  a  new  trial  granted.  The  cause  was 
again  tried  by  the  court  by  consent  of  parties,  and  a  verdict 
rendered  for  the  defendant.  It  now  comes  before  this  court  by 
appeal  from  the  district  court. 

Among  a  great  number  of  causes  stated  by  the  plaintiff's 
counsel  why  the  judgment  below  should  be  reversed,  the  first 
twelve  go  to  alleged  errors  of  the  district  court  in  granting  a  new 
trial.  This  has  always  been  held  a  matter  of  discretion,  and  the 
order  of  the  court  below  not  subject  to  review.  It  has  been  so 
held  by  this  court  in  a  case  not  now  reported. 

The  remaining  points,  from  thirteen  to  nineteen  inclusive,  go 
to  the  finding  of  the  district  court  at  the  last  trial.  The  first 
objection  which  it  is  necessary  to  notice  is  that  the  court  erred  in 
finding  that  the  goods  transported  by  the  plaintiff  were  of  the 
property  of  the  United  States,  because  that  question  was  not  put 
in  issue  by  the  pleadings.  This  cause  was  twice  tried  in  the  dis- 
trict court,  and  in  both  instances  the  question  of  property  iu  the 
goods  was  made,  and  testimony  introduced  relating  to  it  with- 
out objection.  This  appears  presumptively  from  the  record. 
The  objection  appears  for  the  first  time  in  this  court.  The  ob- 
jecti<Mi  comes  too  late:  See  Norihrup  v.  Jackson ,  13  Wend.  85; 
Whiting  v.  C7oc^an,  9  Mass.  532;  Johnsony.  Shed,  21  Pick.  225. 
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The  testimony  went  to  show  a  want  of  conaidenition  for  the 
promise,  and  it  is  unnecessary  now  to  inquire  whether  it  should 
have  been  excluded  if  objected  to  or  not,  for  having  been  intro- 
duced by  tadt  consent  of  the  plaintiff,  he  has  waired  the  eizor^ 
if  error  it  was. 

The  fact  having  been  found  that  the  goods  transported  by  the 
plaintiff  belonged  to  the  United  States,  a  question  can  hardly 
arise  as  to  whether  the  plaintiff  acquired  a  lien  upon  them  to  the 
amount  of  his  services  in  transporting  them.  Individuals  ob- 
tain no  lien  upon  properly  of  the  government  as  security  for 
their  services.  Such  a  power  might  often  subject  the  operations 
of  the  government  to  the  wishes  and  caprice  of  common  carriers. 
The  authorities  cited  do  not  support  the  position,  and  it  requires 
no  argument  to  prove  that  it  cannot  be  supported. 

The  plaintiff  having  no  lien  upon  the  property,  then,  there 
was  no  consideration  for  the  promise,  and  it  was  therefore  void. 
But  a  question  arises  as  to  whether  the  promise  was  not  void, 
Admitting  that  there  was  a  good  consideration.  The  defendant 
had  a  legal  claim  for  his  serrices,  either  against  Fuller  or  Fair- 
banks. The  defendant  directed  the  plaintiff  verbally  to  deliver 
the  goods  to  Fuller,  and  if  he  did  not  pay  for  the  transportation 
the  defendant  would.  The  plaintiff  contends  that  this  contract 
or  promise  does  not,  upon  the  facts  stated,  come  within  the 
statute  of  frauds;  and  whether  it  does  or  does  not  is  the  ques- 
tion to  be  considered.  It  was  a  promise  to  pay  the  debt  of  Fair- 
bonks  or  Fuller  if  Fuller  did  not  pay  it.  The  original  debt  was 
not  discharged,  and  even  now  remains  in  force,  unless  it  has 
been  paid.  The  promise  was  not  absolute,  but  conditional;  it 
was  not  an  original  undertaking,  but  a  collateral  one.  It  was 
made  to  pay  a  subsisting  debt  due  from  a  third  party  to  the 
plaintiff.  Such  a  promise  is  void,  unless  in  writing,  stating 
both  the  promise  and  consideration.  I  have  examined  the  cases 
cited  by  the  counsel  for  the  plaintiff,  but  they  fail  to  sustain  his 
position. 

It  is  difficult  to  reconcile  all  the  decisions  upon  the  question, 
and  quite  as  much  so  to  establish  any  uniform  rule  by  which  all 
cases  may  be  governed  hereafter;  but  no  instance  has  been 
shown  where  a  mere  verbal,  collateral  promise  to  pay  the  debt 
of  another  was  held  binding,  except  where  the  original  debt  was 
discharged,  or  the  amount  was  placed  in  the  hands  of  the  prom- 
isor by  which  it  might  be  discharged.  Such  coses  have  been 
held  to  be  original  undertakings  upon  a  new  consideration,  and 
therefore  not  within  the  statute:   See  Farley  v.  Cleveland,  4 
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Cow.  482,  and  eases  cited.  But  in  the  case  before  us  it  cannot 
be  contended  that  the  defendant  received  any  benefit  from  a 
dischazgeof  the  lien,  if  the  plaintiff  had  any  to  discharge.  The 
most  which  can  be  said  is,  that  the  plaintiff  parted  with  a  right 
which  was  of  some  Taloe  to  him,  although  the  defendant  ^jw 
not  benefited.  Snch  a  consideration  may  be  good  if  expressed 
in  writing,  but  not  otherwise. 

The  case  of  Nelaon  y.  Boynim,  8  Met  896  [87  Am.  Dec.  148], 
is  in  point.  The  plaintiff  had  secured  a  demand  which  he  held 
against  a  third  person,  by  an  attachment  of  his  property.  The 
defendant  made  an  absolute  promise  to  the  plaintiff  to  pay  the 
debt,  in  consideration  that  the  plaintiff  would  release  the  prop* 
erty  from  attachment.  This  was  done;  but  the  court  held,  in 
an  action  upon  the  promise,  that  it  was  within  the  statute,  and 
Toid. 

See  also  Jimes  t.  Cooper^  Cowp.  227;  Jaekaon  t.  Bayner^  12 
Johns.  291;  Simpson  t.  PaUen^  4  Id.  422,  for  a  yery  dear  and 
elaborate  yiew  of  the  subject;  see  also  IMey  y.  Clevdand^  4 
Cow.  432,  before  cited. 

Judgment  below  affirmed.  ___^ 

OnjsonoH  voT  lUisiD  nr  Lowxa  Court  wtxx  fot  b>  Rsoabokd  ov 
Appeal:  See  ScuUo  ▼.  8taU^  83  Am.  Deo.  4S7,  note  620,  where  other  oMee 
•re  ooUeoted. 

Gabjuxb's  Lixn:  See  J?o6Imoii  ▼.  Bakery  51  Am.  Deo.  64|  note  58^  when 
ether  oeaee  are  ooUeoted. 

AoRimiKT  TO  Pat  Dxbt  op  AKOTRm  is  wirmv  Scatotb  op  FRAmm 
Bee  ifoiet  ▼.  ^ore(m,  58  Am.  Deo.  738;  2\iylerT.Z>ndke,63Id.68Q^  noteM^ 
where  other  oeeee  ere  ooUeoted. 
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Johnson  v.  Bbook. 

[31  MWWMIFFI,  17.] 

Dud  Of  LAVB'Sioim)  bt  Vkndob  and  Kept  or  vm  Fcmamaam  without  do- 
livery  to  the  vendee,  is  not  a  sufficient  memorandum  of  the  oootnot  to 
■atisfy  the  etatnte  of  franda. 

Wbbki  Husbakd  and  Wifb  Aorxb  to  Convkt  their  Lvtxbbbt  in  a  tnot 
of  land,  a  deed  thereof  executed  by  the  husband  alone  is  not  a  oompleta 
memorandum  of  the  contract,  and  is  insufficient  under  the  statute  d 
frauds. 

Afpial  from  the  district  chanceiy  court  for  the  middle  dis- 
trict.   The  opinion  states  the  case. 

N.  (?.  and  8.  E,  Nye,  for  the  appellants. 

Oearge  B.  WiUeimon  and  B.  B.  Mayea,  for  the  appellee. 

By  Conri^,  Hahdt,  J.  It  appears  that  the  appellant  and 
his  wife  severally  were  the  owners  of  two  fifths  of  a  tract  of 
land,  the  residue  of  which  was  owned  by  the  appellee;  and  that 
the  appellee  agreed  with  Johnson  and  wife  to  purchase  their 
interests,  and  to  pay  for  the  same  five  dollars  per  acre,  payable 
at  a  future  day,  and  to  pay  annually  ten  per  cent  upon  the 
amount  until  the  principal  should  be  paid^  and  the  appellee 
took  possession.  In  accordance  with  the  agreement,  Johnson 
had  a  deed  of  bargain  and  sale  prepared,  to  be  executed  by  him- 
self and  his  wife,  and  it  was  signed  and  acknowledged  by  him« 
self,  and  handed  by  him  to  the  justice  of  the  peace  to  obtain 
the  signature  and  acknowledgment  of  his  wife;  but  she  refused 
to  execute  or  acknowledge  it,  and  it  was  tetonied  bj  the  offioef 

M7 
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to  JolmBon.  Under  these  circumstanoes,  the  Tender  filed  hia 
bill  in  chancery  for  a  specific  performance  of  the  contract,  and  a 
decree  was  rendered  dismissing  the  bill  as  to  the  wife's  interest, 
but  ordering  a  specific  performance  of  the  contract  as  to  that 
part  of  the  land  belonging  to  the  husband. 

The  only  question  neceaaazy  to  be  considered  is,  whether  the 
fiigning  of  the  deed,  under  the  circumstances,  is  a  sufficient  note 
or  memorandum  of  the  contract  to  satisfy  the  statute  of  frauds. 

We  haTe  been  able  to  find  no  case  in  which  a  writing  signed  fay 
«  party  and  kept  in  his  possession,  without  deliTery  to  the  other 
party,  has  been  held  to  be  a  compliance  with  the  statute;  and  it 
would  appear  strange  that  such  a  paper  could  haye  that  effect, 
when  it  is  entirely  within  the  power  of  the  party  to  destroy  it  and 
prevent  its  being  used  as  eyidence  of  the  contract.  The  cases 
cited  to  sustain  this  contract  are  not  analogous  to  this.  They  are 
cases  of  memoranda  made  by  auctioneers,  and  deliyered  to  the 
purchaser,  which  are  held  to  be  sufficient,  because  the  auction- 
eer is  the  agent  of  the  vendor,  who  is  bound  by  his  acts;  or 
oases  of  letters^  or  the  like,  written  by  the  vendor,,  touching  the 
purchase,  and  stating  the  particulars  of  it,  and  in  the  posses- 
sion of  the  vendee.  A  case  has  been  referred  to  in  6  Gratt. 
78  [Bowles  v.  IFoodatm],  as  showing  the  sufliciency  of  the  wxiting 
in  this  case.  But  we  have  not  had  access  to  the  anthorily,  and 
being  unable  to  perceive  the  reason  upon  which  it  proceeds,  we 
cannot  give  our  assent  to  it.  It  appears  to  us  that  when  the 
paper  has  never  been  delivered,  and  cannot  be  produced  by  the 
party  seeking  the  benefit  of  it,  it  could  have  no  more  effbot, 
with  reference  to  the  statute  of  frauds,  than  if  it  had  never  ex- 
isted; because  the  vendee  could  not  have  the  benefit  of  it  with- 
out the  aid  of  parol  evidence  to  show  its  terms — ^and  that  would 
be  to  fall  into  the  very  mischief  which  the  statute  intended  to 
prevent. 

But  there  is  another  reason  of  much  force  why  the  deed  in 
this  case  should  not  be  considered  as  sufficient  under  the  stat- 
ute; and  that  is,  that  it  does  not  appear  that  the  contiaot,  as 
intended  between  the  parties,  is  evidenced  by  the  deed,  or  thai 
the  deed  was  intended  as  a  complete  memorandum  of  the  con- 
tract. It  appears  that  the  contract  was  entire — that  Johnson 
and  wife  should  convey  their  interests  in  the  land  by  deed  to 
the  appellee.  This  contract  was  attempted  to  be  performed  by 
Johnson,  and  he  signed  the  deed  drawn  up  to  be  executed  by 
himself  and  his  wife;  but  she  refused  to  execute  it.  His  signa- 
ture, therefore,  was  not  of  the  contract  he  had  made,  but  <mtj 
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a  part  of  it,  and  the  memorandum  was  incomplete,  and  could 
not  be  eridence  of .  the  contract.  The  deed  signed  bjhim  alone 
did  not  show  the  contract  set  up  hy  the  appellee,  and  cannot» 
therefore,  be  regarded  as  a  complete  memorandnm  of  that  con- 
tract. 

We  think,  therefore,  that  the  deed  was  insufficient  as  a  memo- 
randnm  under  the  statute  of  frauds,  and  that  it  was  erroneous  to 
decree  a  performance  in  virtue  of  it. 

The  decree  is  rerersed  and  the  bill  dismissed. 


MBMOBAin>iTii  BiQOiBKD  BT  Statotx  OF  FsAVSS,  BsQinsm  ov:  Bee 
2>0<yv.  !Ft{cfer,  60  Am.  Dee.  756,  note  760;  ./aiiMf  ▼.  P(l«el^  66  Id.  876,  note 
S84;  WorraU  ▼.  ifiittii»  Id.  330,  note  344;  Crai^  ▼.  Owifiroy^  64  Id.  299,  note 
800;  Ide  ▼.  SkuUoH,  40  Id.  698;  Piptin  v.  Jameg,  34  Id.  652,  note  655;  JTo- 
Chrea  v.  Purmort,  30  Id.  103,  note  116;  Aiwood  v.  Co6&,  26  Id.  657,  note  662; 
RnmM  v.  Nv»U,  20  Id.  670,  note  673;  PMer  v.  CoOiiw,  Id.  711,  note  715; 
MeadowB  v.  Mecdows^  15  Id.  645;  />avw  ▼.  AnoeO,  13  Id.  308,  note,  where 
this  rabjeot  is  disoossed  at  length. 

Dud  Bxboutbd  bt  DsnifDAirr  was  Hxld  Sumoixirr  MuioRAKnini 
under  the  statute  of  frauds,  though  not  delivered,  in  ParriU  ▼.  McKhdey^  5ft 
Am.  Dec.  212.  But  In  Jelks  v.  BarrtUy  52  Miss.  324,  it  was  held,  citing  the 
principal  ease,  that  no  written  instrument,  however  perfeet^  is  sofficient  in 
itself  to  oonTsy  the  title  to  land  so  long  as  it  remaina  in  the  ezdniiTe 
sioQ  of  the  Tsndor. 


WoBK  V.  Habpeil 

[81  MWSIMIFFI,  107.] 

W^DBi  JunoMSiiT  GBSDrroK  is  Pbkvxnted  vboii  EmoBonra  mi  BnoiN 
nov  within  the  time  prescribed  by  the  statute  of  limitatioos,  by  an  in- 
junction granted  at  the  instauce  of  a  mortgagee  of  the  property  levied 
on,  the  lien  of  whose  mortgage  was,  at  the  time  when  the  injunction 
issued,  inferior  to  that  of  the  judgment,  such  mortgagee  cannot  take 
advantage  of  the  fact  that  the  lien  of  the  judgment  is  lost,  and  is  not 
entitled  to  hold  the  property  discharged  of  the  lien  of  the  judgments 

Whbbx  Joist  Judqiodit  is  Bbxdsbsd  agaikst  Priboipai*  Ain>  Subbtt,  aa 
J(»nt  makers  of  a  promissory  note,  the  judgment  creditor  is  not  required 
to  file  an  affidavit  of  the  insolvency  of  the  principal  before  levying  his 
flsecution  on  the  property  of  the  surety,  unless  the  surety  makea  his 
affidavit  of  the  fact  of  his  suretyship. 

Appbaii  from  {he  superior  court  of  ohanoeiy*    ThefsotsappeeK 
liom  the  opinion. 

George  8.  Terger,  for  the  appeUanl 
A.  Jftiysi,  for  the  appelleee. 


650  Work  u  Habper.  [Miss. 

By  Court,  Haiidt,  J.  Two  quesiioiis  are  presented  in  this 
ease:  1.  Whether,  as  the  lien  of  the  judgment  enjoined  is  now 
barred  by  the  statute  of  limitations,  the  appellant  is  not  enti- 
tled to  his  injunction,  and  to  have  his  title  protected  under  his 
mortgage;  2.  Whether  the  judgment  of  the  appellee,  being  at- 
tempted to  be  enforced  against  a  surety,  and  there  being  no 
affidavit  filed  as  to  the  insolvency  of  the  principal  in  the  judg- 
ment, could  be  enforced  against  the  property  of  the  stuety. 

Upon  the  first  point,  it  appears  that  the  judgment  of  the  ap- 
pellee was  rendered  on  the  twenty-first  of  October,  1846,  and  on 
the  sixteenth  of  January,  1847,  the  appellant's  bill  was  filed,  by 
which  the  appellee  was  enjoined  from  proceeding  to  execution 
upon  his  judgment,  until  such  time  as  the  lien  of  the  judgment 
was  barred  by  the  statute  of  limitations.  The  appellant  now 
seeks  to  avail  himself  of  the  expiration  of  the  lien  in  order  to  pro- 
tect his  title  under  the  mortgage.  And  the  question  is  whether 
he  is  entitled  to  do  so,  under  Uie  sanction  of  a  court  of  equiiy. 

It  is  not,  and  cannot  properly  be,  denied  that  the  judgment 
was  a  valid  lien  upon  the  property  at  the  time  the  execution  was 
levied,  and  that  it  was  superior  to  the  claim  of  the  appellant 
under  the  mortgage;  that  this  just  legal  right  has  been  pre- 
vented from  being  enforced  until  it  is  impaired  or  lost,  and  that 
by  the  litigation  which  has  been  commenced  and  carried  on  by 
the  appellant.  And  when  he  has  failed  to  establish  the  claim  to 
protection  upon  which  the  litigation  was  commenced,  and  it 
appears  that  he  has  improperly  prevented  the  judgment  creditor 
from  enforcing  his  execution,  he  cannot  be  permitted  to  take 
advantage  of  the  accidental  circumstance  occasioned  by  him- 
self, that  the  lien  of  the  judgment  is  lost.  The  loss  of  the  lien 
has  been  occasioned  by  himself,  against  the  will  of  the  appellee, 
and  without  any  fault  on  his  part;  and  upon  no  principle  of 
equiiy  could  he  be  held  to  lose  his  right  to  the  benefit  of  the 
appellant. 

If  the  lien  be  lost,  the  appellant  should  not  be  permitted  to 
take  advantage  of  it;  but,  so  far  as  the  equiiy  of  the  case  depends 
upon  this  point,,  the  injunction  was  properly  dissolved,  and  the 
appellee  left  to  his  remedy  upon  the  injunction  bond  for  the 
injury  which  he  had  thereby  sustained,  and  in  consequence  of 
the  improper  issuance  of  the  injunction.  This  case  is  much 
stronger  against  the  appellant  than  that  of  Sugg  v.  Thrasher^  30 
Miss.  135. 

Upon  the  second  point,  it  appears  by  the  exhibit  of  the  original 
Judgment,  filed  as  a  part  of  the  record,  that  the  suit  was  facought 


April,  1836.]  Work  v.  Habpeb.  551 

against  Young,  as  prindpal,  and  Bany  and  others  as  sureties, 
bat  the  judgment  was  rendered  against  all  the  defendants  as 
joint  miners  of  the  note  sued  upon. 

It  is  now  insisted  that  the  execution  oould  not  be  enforced 
against  the  surety  without  an  afBidavit  being  first  made  and 
filed  among  the  papers  of  the  cause,  that  the  principal  was  in- 
soWent;  and  it  is  said  this  case  is  embraced  in  the  provisions  of 
the  act  of  1837:  Hutch.  Code,  853. 

We  do  not  think  this  position  tenable.  The  act  of  1837  had 
reference  to  suits  against  makers  and  drawers  of  promissory 
notes  and  bills  of  exchange,  and  indorsers  thereof,  and  to  sure- 
ties on  forthcoming  bonds;  in  aU  of  which  the  order  and  char- 
acter of  the  liability  appeared,  either  by  an  entry  required  by 
that  act  to  be  made  upon  the  execution,  or  by  the  execution 
itself,  which  showed  whether  a  party  was  principal  or  surety. 
In  such  cases,  that  statute  required  that  before  the  sheriff  should 
proceed  to  levy  upon  the  property  of  an  indorser  or  surety  there 
should  be  an  affidavit  filed  among  the  papers  of  the  cause,  stat- 
ing the  insolvency  of  the  principal  or  maker.  But  it  has  been 
settled  by  this  court  that  that  act  does  not  apply  to  joint  makers 
of  promissory  notes  against  whom  a  joint  judgment  is  rendered: 
Walker  v.  Gilbert,  13  Smed.  &  M.  693;  and  that,  in  order  to 
render  such  an  affidavit  necessary,  the  sureiy  should  first  make 
his  affidavit  of  the  fact  of  his  suretyship.  We  think  it  clear 
that  when  the  judgment  is  a  joint  one  against  several  defend- 
ants the  case  falls  under  the  provisions  of  the  act  of  1822: 
Hutch.  Code,  658,  sec.  47.  But  if  the  execution  be  against 
makers,  drawers,  and  indorsers  under  the  act  of  1837,  when  the 
relative  liabilities  of  the  parties  are  required  to  be  stated  on  the 
execution,  or  if  the  fact  of  suretyship  appear  by  the  face  of  the 
execution  as  upon  a  forthcoming  bond,  in  such  case  there  is  a 
necessity  for  an  affidavit  in  order  to  authorize  the  sheriff  to 
proceed  against  the  property  of  the  indorser  or  surety. 

But  it  is  clear  that  this  case,  being  a  judgment  against  several 
joint  makers  of  the  promissory  note,  comes  within  the  provision 
of  the  act  of  1822,  and  not  within  the  act  of  1837;  and  although 
the  judgment  was  in  fact  against  principal  and  sureties,  there 
was  no  law  authorizing  the  clerk  to  make  an  entry  of  that 
fact  upon  the  execution,  and  nothing  by  which  the  sheriff  could 
properly  take  notice  of  the  relations  of  the  defendants  in  the 
judgment.  It  was  therefore  bound  to  proceed  upon  the  execu- 
tion as  against  several  defendants  equally  and  jointly  liaUe,  and 
to  levy  upon  the  property  of  any  or  all  of  them. 


(52  YicKSBUBO  ETC.  R  R  Co.  u  Patton.  [Miaa 


We  iihiiik  that  the  chancellor  acted  properl j  in  difleolying  fli# 
injiinctioii;  and  the  decree  is  affirmed. 


liOnf  OV  JUDOHBKT,  BOW  AvnOTSD  VT  IXJUMUTlOir  JLOAOnT  SxauuTJovi 

Bm  Andenon  r,  l^ydmgM^  63  Am.  Dec  708,  note  714,  wliere  other  omm  «» 
ooUfloted.  Enjoining  judgment  until  the  bar  of  the  statute  of  limitationa  afc- 
taohes  ia  an  unoonadentioua  advantage  which  the  debtor  should  not  be  per- 
mitted to  take:  ManhaU  v.  Mlnter,  43  Miss.  678»  citing  the  principal  case. 

Ths  pbinoipal  cask  is  citkd  in  WUHnson  ▼.  FUnoen,  37  Miss.  687»  totba 
point  that  no  statute  of  Mississippi  requires  that  suit  shall  be  broo^t  a^dnsi 
all  of  asTOTal  j<nnt  makers  of  a  note  where  some  of  them  were  snretisa. 


YiOKSBUBG  &  Jaokson  R.  R  Go.  t;.  Patton. 

[81  Xtaomtm,  106.) 

EaUiBOAd  OoBfPAirr  has  ExaLUBirs  Right  to  Usb  ahd  BHVonmn  of 
m  Track,  but  this  right  ia  no  greater  than  that  which  the  owner  of  tiba 
land  had  before  it  was  aoquired  by  the  company;  and  if  such  owner  had 
no  right,  in  oanying  on  his  kwf ul  business  on  his  unindosed  land,  to  de> 
stroy  his  neighbor's  beasts  found  upon  it,  neither  has  the  railroad  com- 
pany, in  conducting  its  business,  any  right  to  destroy  such  animals,  un- 
less the  act  was  unavoidable,  after  the  exercise  of  i^  due  skill,  prudenos^ 
and  care  by  the  company  and  its  agents. 

Oomioy  Law  ov  Bnoland  is  Law  of  Mississippi  oklt  bo  Fab  aa  it  la 
adapted  to  our  institutions  and  the  ciroumstanoes  of  the  people,  and  la 
not  repealed  by  statutes,  or  varied  by  usages  which  by  long  custom  hava 
superseded  it. 

Bulb  of  Common  Law  that  Owkeb  op  Cattlb  is  Bouhd  to  Kkkp  Thbm 
within  Inolosorb  is  not  applicable  to  the  oondition  and  nnrnmstnnnss 
of  the  people  of  Mississippi,  and  is  not  in  force  in  that  state. 

IV  MlWWIWTPPI,  OWNBB  OP  CaTTLB  MAT  PkBMIT  ThBM  TO  Go  AT  LaBOB  Ib 

the  neighboring  range,  and  is  not  Uable  as  a  trespasser  for  the  damage 
done  by  them  to  the  premises  of  his  neighbor,  which  are  not  inclosed  by 
a  lawful  fence. 

Pbotebions  op  Statotbs  op  Miasissippt  abb  Ibbbooboilablb  with  Com* 
MON-LAW  Bulb  that  owners  of  cattle  are  bound  to  keep  them  at  homa^ 
and  ars  made  with  rsf ersnoa  to  the  contrary  policy,  which  has  long  ex- 
isted there. 

Iir  Mississippi,  Animals  at  Labob  upon  Unpbnobd  Bailboad  Tbaok  ars 
not  unlawfully  there  so  as  to  justify  the  company  in  killing  them,  with* 
out  using  due  care,  prudence,  and  skill  to  avoid  their  destruction. 

Bailboad  Company  is  Bound  to  Kbbp  its  Boad  and  BIaohinbrt  n  Goo» 
Obdbr,  and  to  have  competent  and  trustworthy  servants  to  manage  Its 
engines  and  cars,  and  if  from  its  failure  to  do  so  the  cattle  of  another, 
depasturing  on  its  unincloeed  track,  are  injured  or  killed,  the  company 
will  be  liable  in  damages  to  the  owner. 

Nbougbnox  OB  Fault  or  Plaintiff  Bbmotblt  Connbctbd  wm  Injubp 
will  not  prevent  him  from  recovering  damages  therefor  igisiTwt  m  dsffsil 
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ant  whose  Begligenoe  has  been  the  imiiMHtiate  and  iHNudmate  eame  of  the 
injury. 

Btidsncx  or  pRxvious  Habrs  aio)  Conduct  ov  Psbson  in  Chabox  q» 
Tkain  at  the  time  when  an  accident  hi^pened,  by  which  injory  waa  done 
to  the  phdntiff's  cattle,  is  admiasible  in  an  action  to  recover  for  each  in* 
Jury,  for  the  purpose  of  showing  that  his  alleged  misoondnct  at  the  time 
of  the  injury  was  in  keeping  with  his  genial  character. 

KsmrLAAT  DAMAon  icat  bb  AsansED  AOAnrar  Railboiad  Coxpahy,  m 
an  action  for  killing  cattle  npon  its  track,  where  the  evidence  shows  grosa 
negligence,  or  a  wanton  and  reckless  disposition  on  the  part  of  its  agents 
to  injure  or  destroy  the  plaintiff's  property. 

Ebbob  to  the  circuit  court  of  BanUn  couniy.    The  facte  of 
the  case  are  fully  stated  in  the  opinion.    The  following  are  the 
instructions  given  on  behalf  of  the  plaintiff  below:  '^1.  Under 
the  laws  of  tiiis  state,  the  owner  of  unincloeed  lands  has  not  a 
right  to  kill  or  destroy  the  horses  or  mules  of  another  found  on 
such  land;  and  railroad  corporations  in  this  state,  unless  under 
special  provision  of  the  charter  conferring  such  right,  are  not 
exempt  from  this  principle.    2.  That  corporations  are  liable  for 
the  tortious  acts  or  negligence  of  their  servants  and  agents  in 
the  same  manner  as  individuals,  unless  released  by  their  charters. 
8i  That  the  defendants,  in  running  their  locomotives  and  trains 
orer  their  road,  are  bound  to  exercise  such  reasonable  care  and 
caution  as  may  be  necessary  at  any  point  of  their  road  to  pre- 
vent injury  to  the  property  of  other  persons;  and  if  by  reason  of 
{be  want  of  such  reasonable  care  and  caution  by  defendants,  or 
their  agents  or  officers  or  servants,  injury  is  inflicted  by  their 
tmins  upon  the  property  of  other  persons,  the  defendants  are 
liable  in  damages  to  the  owner  of  such  property  so  injured. 
4.  If  they  find  from  the  evidence  that  at  the  time  mentioned  in 
the  complaint  the  defendants  were  running  their  trains  over  the 
road  vnthout  the  officers  and  machinery,  or  either,  usual  and 
neoeesaiy  to  prevent  collision  and  injury  to  persons  or  property 
of  others,  and  that  by  reason  of  such  want  of  officers  and  ma- 
ehineiy,  or  either,  and  without  any  faidt  of  plaintiff  in  the  pres- 
ent case,  the  horses  and  mules  mentioned  in  the  complaint  were 
run  over  and  killed  or  rendered  useless  to  the  plaintiff  by  the 
defendants'  train,  they  should  find  for  the  plaintiff.    6.  If  they 
find  from  the  evidence  that  the  plaintiff's  proi>erty,  mentioned 
in  the  complaint,  was  destroyed  on  defendants'  railroad  track 
in  consequence  of  a  want  of  reasonable  care  and  diligence  on 
the  part  of  the  defendants  or  their  agents  employed  on  the  train 
at  the  time,  and  without  any  culpable  neglect  of  the  plaintiff 
dmeOx  canmng  the  injury,  they  should  find  for  the 


664  YiCKSBURO  ETC.  R  R.  Co.  V.  Patton.  ptiGs& 

6.  That  where  there  is  mutual  negligence  between  *  the  plaintiff 
and  defendant,  the  plainti£f  may  still  recoTer  if  the  negligence  of 
the  defendant  was  the  direct  cause  of  the  injury  complained  of, 
and  the  negligence  of  the  plaintiff  but  the  remoti)  cause  of  such 
Injury;  and  if  they  find  in  this  cause,  from  the  evidence,  that 
there  was  such  mutual  negligence,  and  that  the  negligence  of 
the  plaintiff  was  the  remote,  and  that  of  the  defendant  the 
direct  cause  of  the  injury  complained  of,  they  should  find  for 
the  plaintiff.' " 

T,  J,  and  F.  A.  B,  Wharton^  Freeman  and  Dix^  and  Yerger  and 
Anderson,  for  the  plaintiff  in  error. 

Oeorge  L,  Potter,  for  the  defendant  in  error. 

By  Court,  Hakdt,  J.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  to  recover  dam* 
ages  occasioned  by  the  locomotive  and  cars  of  the  railroad 
running  over  and  killing  or  wounding  several  horses  and  a 
mule  belonging  to  the  defendant  in  error;  which  injuiy  is 
alleged  to  have  been  caused  by  the  negligence,  mismanagement, 
and  improper  conduct  of  the  railroad  company  or  its  agents. 

It  appears  by  the  evidence  in  the  record  that  the  injury  was 
done  in  July,  1851,  when  the  cars  were  on  their  usual  morning 
trip  from  Brandon  to  Jackson;  and  that  the  slaves  of  Patton 
had  ridden  the  horses  to  the  place  where  they  were  at  work  in 
the  woods,  about  a  mile  from  the  residence  of  Patton,  and  along 
a  neighborhood  road  which  crossed  the  track  of  the  railroad, 
and  which  was  the  road  used  in  going  from  Patton's  residence 
to  the  place  where  his  slaves  were  at  work.  The  animals  ap- 
peared to  have  been  turned  loose  to  pasture,  their  owner  being 
in  the  habit  of  pasturing  them  upon  uninclosed  and  unculti- 
vated lands  adjoining  the  railroad  track,  owned  by  other  per- 
sons, and  which  had  been  used  by  the  neighborhood  generally 
for  pasturage  for  a  great  number  of  years,  without  objection, 
such  animals  having  been  accustomed  to  run  at  large  for  pasture 
in  the  neighborhood  since  at  least  the  year  1829.  About  the 
time  the  injury  occurred  one  of  the  horses  was  seen,  by  a  wit- 
ness, standing  on  the  railroad  track  where  the  neighborhood 
roads  cross  it,  and  the  others  were  standing  near  the  intersec- 
tion of  the  two  roads.  From  that  point  to  the  place  where  the 
horses  were  visible  by  persons  on  the  cars  coming  from  Bran- 
don, it  was  not  less  than  two  hundred  yards,  and  probably 
more;  and  from  the  same  point  to  the  culvert,  where  the  ool* 
took  place,  it  waa  a  further  distance  of  about  one  him« 
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dred  and  torby  yards,  the  track  being,  for  this  latter  distance, 
thickly  set  on  both  sides  with  bushes,  and  on  an  embankment 
four  or  five  feet  in  height.  On  the  morning  of  the  occurrence 
the  cars  were  running  with  unusual  rapidity,  such  as  had  never 
been  seen  before  by  a  witness  who  lived  near  the  road.  This 
witness  was  in  full  view  of  the  cars  and  of  the  animals  when 
the  locomotive  came  within  sight  of  the  animals.  The  whistle 
was  sounded  before  reaching  the  place  of  intersection  where 
they  were  standing,  but  there  was  no  change  of  speed  i>er- 
ceived,  nor  any  effort  to  stop  the  locomotive,  by  applying  the 
brake  or  reversing  the  engine.  When  the  locomotive  ap- 
proached within  about  one  hundred  yards  of  the  place  where 
the  animals  were  standing,  they  turned  and  ran  down  the  track 
until  they  reached  the  culvert,  and  being  unable  to  go  farther,  or 
to  escape  from  the  track,  they  were  there  overtaken  by  the  loco- 
motive and  mangled  or  killed;  and  the  locomotive  thrown  from 
the  track  down  the  embankment,  a  distance  of  some  thiriy  or 
forty  feet. 

The  train  at  the  time  consisted  of  the  locomotive  and  tender, 
a  negro-car,  a  passenger-car,  and  five  freight-cars;  and  the  per- 
sons in  chaige  of  it  were  the  engineer,  the  conductor,  and  a 
negro  fireman.  There  was  a  grade  on  the  track,  from  the  culvert 
to  the  point  where  the  horses  were  first  visible  to  the  engineer,  at 
the  rate  of  twenty-four  feet  to  the  mile,  by  measurement,  and  a 
moderate  curve  in  the  track. 

It  was  proved  by  an  experienced  engineer  that  the  engine 
used  on  this  road  at  the  time  was  in  good  condition;  that  such 
an  engine,  when  running  at  the  speed  of  twenty  miles  an  hour, 
can  be  stopped  in  six  hundred  feet  by  applying  the  brakes, 
which  should  be  in  the  front  and  rear  of  every  car  and  worked 
by  competent  hands,  and  by  reversing  the  engine  in  due  time, 
and  if  there  be  sand-boxes  to  scatter  sand  upon  the  track,  which 
is  necessary  in  case  it  should  be  wet.  He  was  of  opinion  that  the 
engine  could  not  have  been  stopped  in  six  hundred  feet  upon  this 
road,  from  his  knowledge  of  its  condition  and  the  train  usually 
attached  to  it;  that  if  it  was  wet  at  the  time,  the  difiSculty  of 
stopping  would  have  been  thereby  increased;  but  that  if  every- 
thing had  been  in  perfect  order,  six  hundred  feet  is  a  sufficient 
distance  for  stopping  the  engine;  that  nine  hundred  feet  would 
be  necessary  if  the  track  was  wet  and  there  was  a  grade  of  even 
two  feet;  that  brakes,  with  a  sufficient  number  of  biakemeii, 
and  sand-boxes  filled  with  dry  sand,  are  essential  to  the  muh 
agement  of  the  train  with  safety. 
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Theie  wa9  testimony  showing  that  there  was  much  grass  on 
{he  track  at  the  time,  and  also  testimony  to  the  contrary;  and  it 
was  shown  that  with  the  track  in  that  condition,  it  would  have 
been  difficult  to  stop  the  locomotive;  and  if  the  track  was  in 
that  state,  that  it  was  in  a  very  bad  condition. 

There  was  also  some  testimony  showing  that  the  track  was 
wet  at  the  time;  but  there  is  a  clear  preponderance  of  evidence 
to  show  to  the  contrary,  that  the  weather  was  clear,  hot,  and 
dry,  and  that  there  was  no  dew  on  the  track  at  the  time. 

As  to  the  character  of  the  engineer,  the  testimony  is  conflict- 
ing. Bat  while  there  is  testimony  to  show  that  he  was  attentive 
and  competent,  the  weight  of  evidence  tends  to  show  that  he 
was  not  a  careful  and  prudent  man;  that  he  was  addicted  to  dis- 
sipation and  drunkenness,  and  sometimes  not  sober  when  in  the 
discharge  of  his  duties  as  engineer;  that  it  was  often  necessary  to 
awake  him  in  the  morning  for  the  cars  after  he  had  been  drink- 
ing; that  there  was  a  constant  sounding  of  the  whistle  on  the 
morning  of  this  occurrence,  and  before  reaching  the  point  where 
the  animals  were  found,  so  much  so  as  to  attract  the  observation  of 
the  neighbors  at  the  unusual  rapidily  and  noise  of  the  cars;  and 
that  the  engineer  was  in  the  habit  of  sounding  the  whistle  when 
there  were  no  cattle  on  the  track  and  when  there  was  no  occasion 
for  it,  and  wantonly. 

It  was  in  proof  by  a  witness,  who  was  on  the  locomotive  with 
the  engineer  at  the  time,  .that  the  engineer  had  been  drinking 
liquor  that  morning,  enough  to  feel  it,  but  **  was  not  drunk,  but 
lively; ''  that  when  they  first  saw  the  animals,  which  was  at  a 
distance  of  about  two  hundred  yards  from  the  place  where  they 
were  crossing  the  road,  this  witness  remarked  to  the  engineer 
that  there  was  danger,  and  that  he  replied  he  did  not  care,  let 
them  get  out  of  the  way;  that  he  did  nothing  to  stop  the  train 
until  the  locomotive  struck  the  first  of  the  animals,  and  then  the 
fireman  sprang  to  the  brake  and  witness  helped  him,  but  with- 
out effect;  that  about  that  time  the  engineer  reversed  the  engine; 
that  no  order  was  given  to  apply  the  brake,  the  fireman  acting 
of  his  own  accord,  and  the  witness  to  save  himself. 

The  testimony  of  this  witness  is  impeached  by  the  production 
of  a  letter,  testified  by  a  witness  to  have  been  written  at  his 
instance,  shortly  after  the  occurrence,  to  the  president  of  the 
railroad  company,  exculpating  the  engineer  from  all  blame; 
which  letter  he  denied  in  his  deposition  that  he  ever  wrote  or 
authorised  to  be  written.  But  in  many  material  respects  hia 
testimony  was   sustained   by  the    other  witnesses;   and  the 
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question  of  credibility  was  one  which  the  jury  had  the  right  to 
determine,  under  all  the  circomstanoes. 

It  was  further  proved  that  the  conductor,  a  lad  of  about 
scTenteen  years  of  age,  was  in  the  passenger-car  when  the  col* 
lision  took  place,  and  had  been  there  for  some  time  reading  a 
magazine  or  something  of  that  kind,  and  paying  no  attention  to. 
the  progress  of  the  train;  and  that  he  knew  nothing  of  the  danger 
until  he  heard  the  sound  of  the  whistle,  when  he  looked  out  and 
«aw  the  animals  running;  he  sat  down  immediately  and  felt  a 
sudden  motion  like  that  caused  by  reversing  the  engine.  He 
then  got  out  of  the  cars  and  found  that  the  engine  had  run  ofl 
the  track,  the  negro-car  across  the  track,  and  the  passenger-ear 
thrown  nearly  off  the  track,  the  ammals  lying  dead  or  wounded 
upon  the  track.  This  witness  proved  that  the  cars  started  be- 
hind their  usual  time  that  morning  from  Brandon,  and  were 
running  at  the  rate  of  eighteen  or  twenty  miles  an  hour  when 
the  collision  occurred. 

It  was  further  proved  in  behalf  of  the  railroad  company,  by  a 
witness  who  was  not  an  engineer,  but  had  been  superintendent 
of  this  railroad  for  many  years,  that  he  was  at  the  place  on  the 
day  after  the  occurrence,  and  was  of  opinion  that  if  the  engine 
was  running  at  its  usual  speed  and  there  was  dew  and  grass  on 
the  track  it  could  not  have  been  stopped,  at  the  point  where  the 
accident  occurred,  in  less  than  one  thousand  to  fifteen  hundred 
feet,  with  every  appliance;  that  there  was  a  curve  and  a  grade 
descending  towards  the  culvert,  from  Brandon,  of  thirty-two 
leet  to  the  mile,  as  he  judged  by  his  eye;  that  there  was  much 
grass  on  the  track,  and  he  considered  the  road  and  cars  and  looiv 
:uotive  in  good  condition;  that  the  grass  would  cause  the  wheels 
xo  slide,  and  render  it  difficult  to  stop  the  cars.  There  was  not 
more  than  one  brake  to  the  train,  no  brakeman,  and  no  sand- 
boxes, and  the  track  was  not  fenced  in  or  inclosed. 

This  api)ears  to  be  the  substance  of  the  evidence,  and  it  is 
here  stated  so  much  at  length  in  order  that  some  of  the  ques- 
tions presented  in  the  case,  and  depending  upon  it,  may  be 
properly  comprehended. 

The  value  of  the  property  destroyed  or  injured  was  proved  to 
be  five  hundred  and  fifty  or  six  hundred  dollars,  and  some 
further  damage  is  shown  to  have  resulted  from  the  injury. 
The  jury  found  a  verdict  of  one  thousand  two  hundred  and 
eleven  dollars  and  ninety  cents,  which  exceeded  the  value  of 
the  property  and  actual  damage  proved;  and  the  defendant 
below  moved  for  a  new  trial:  1.  Because  the  verdict  was  con* 
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brazy  to  law  and  eyidence;  and  2.  Because  the  damages  were 
excessive.  This  motion  was  OTerruled,  and  the  case  is  brought 
here  for  alleged  error  in  that,  and  in  the  ruling  of  the  court 
upon  the  trial,  to  which  exceptions  were  taken. 

Several  questions  of  great  importance  and  of  the  gravest  public 
interest  are  here  presented  for  the  first  time  for  the  determina- 
tion of  this  court.  Fortunately  these  questions,  though  new  in 
this  court,  have  engaged  the  attention  of  the  most  learned  courts 
in  this  country  and  in  England;  and  in  the  consideration  of 
them,  in  addition  to  the  aid  of  the  able  arguments  of  the  coun* 
sel  for  the  respective  parties,  we  have  had  the  benefit  of  numer- 
ous adjudications  of  other  judicial  tribunals,  involving  the  same 
or  similar  questions.  By  such  aids  we  are  enabled  to  come  to  con- 
clusions satisfactory  to  our  mind  upon  a  subject  of  such  profound 
importance  in  its  direct  and  collateral  bearings,  and  will  pro* 
ceed  to  state  the  views  we  take  of  the  various  questions  presented 
for  decision. 

It  is  insisted,  in  behalf  of  the  railroad  company,  that  by  iheir 
charter  they  had  the  absolute  'and  exclusive  right  to  the  land 
covered  by  their  track,  with  the  privilege  of  running  their 
engines  and  cars  at  whatever  times  and  at  whatever  speed  they 
saw  proper,  without  obstruction;  that  they  were  not  required 
by  their  charter,  nor  by  any  other  law,  to  fence  their  track; 
that  the  exclusive  property  in  it  being  in  the  company,  it  was  a 
wrong  on  the  part  of  the  owner  of  these  animals  to  suffer  them 
to  be  upon  the  track;  that  it  was  his  duty  to  keep  them  within 
his  own  inclosure  or  upon  his  own  premises,  and  that  if  injury 
occurred  to  them,  in  consequence  of  being  suffered  to  go  at 
large  and  where  they  might  be  upon  the  railroad  track,  and 
thereby  interfere  with  the  legal  and  proper  business  of  the  rail- 
road, it  was  by  the  plaintiff's  own  wrong,  for  which  he  is  enti- 
tled to  no  redress;  that  being  on  the  road  wrongfully,  and  in 
derogation  of  the  lawful  business  of  the  company,  they  were 
not  bound  to  pay  any  attention  to  them,  and  might  lawfully 
run  their  engines  and  cars  in  their  proper  business,  without 
regard  to  them,  and  without  responsibility  for  their  destruction. 

The  first  point  of  inquiry,  therefore,  is.  What  are  the  rights 
and  duties  of  the  railroad  company,  in  the  use  of  their  road, 
with  reference  to  the  rights  of  others  ? 

It  is  certainly  true  that  they  have  the  absolute  and  exclusive 
right  to  run  their  engines  and  cars  upon  their  track,  in  further* 
anoe  of  the  objects  of  their  charter,  without  interference  by 
others;  and  that  no  one  else  has  any  ri^ht  whatever  to  the  use 


April,  1856.]  YiCKSBURQ  etc.  R  R  Oo.  v.  Patton.  669 

or  ooonpancj  of  their  track.  Bat  this  right  is  to  be  ezereiflecl 
in  subordination  to  the  general  laws  and  policy  of  the  state,  un- 
less where  the  company  is,  expressly  or  by  necessary  implica- 
tion, excepted  from  their  operation.  And  while  their  duties  to 
those  immediately  connected  with  them  in  the  objects  of  their 
business  are  faithfully  to  be  performed,  the  rights  of  others  col- 
laterally interested  in  their  operations  are  not  to  be  disregarded. 
The  highest  of  these  duties  is  that  which  arises  from  a  proper 
regard  for  the  safety  of  persons  who  intrust  their  lives  to  the 
care  and  skill  which  are  bound  to  be  employed  in  the  use  of 
vehicles  of  so  much  hazard  and  danger.  In  this  respect,  the  law 
imposes  upon  such  companies  the  greatest  strictness  in  provid- 
ing all  things  necessary  to  the  safety  of  passengers  which  care, 
skill,  and  foresight  require;  and  that  their  agents  should  be 
faithful  and  vigilant,  and  in  all  respects  competent  and  trust- 
worthy of  the  great  responsibilities  committed  to  them.  With- 
out an  implied  guaranty  by  such  companies  for  fidelity  in  these 
respects,  the  dangerous  power  given  to  them  could  never  have 
been  granted. 

The  relations  of  the  company  with  other  persons  growing  out 
of  the  use  of  their  franchise  are  also  governed  by  the  general 
rules  of  law,  from  which,  for  the  most  part,  they  are  not  ex- 
empted by  their  charter.  Their  right  of  exclusive  use  and  en- 
joyment of  their  track  confers  no  power  to  violate  the  rights  of 
others  with  which  the  exercise  of  their  right  may  come  in  con- 
flict, but  must  be  exercised  so  as  not  to  injure  the  rights  of 
others.  It  is  no  greater  than  the  owner  of  the  land  in  fee-sim- 
ple had  before  it  was  acquired  by  the  company;  and  if  such 
owner  had  no  right,  in  carrying  on  his  lawful  business  upon  his 
own  uninclosed  land,  to  destroy  his  neighbor's  beasts  found 
upon  it,  neither  could  this  company,  in  conducting  their  busi- 
ness, justifiably  destroy  such  animals,  unless  the  act  was  un- 
avoidable, after  the  exercise  of  all  due  skill,  prudence,  and  care 
by  the  company- and  its  agents.  For  the  rights  and  powers  of 
the  original  proprietor,  with  regard  to  the  land,  were  at  least  as 
high  as  those  of  the  railroad  company,  and  the  rights  of  the 
owner  of  the  animals,  whatever  they  were,  were  as  much  under 
the  protection  of  the  law  as  those  of  the  company.  The  idea  is 
wholly  inadmissible  that  in  giving  the  company  the  use  of  the 
land  covered  by  their  track,  for  the  purpose  of  running  their 
engines  and  cars,  it  was  intended  to  confer  upon  the  corpora- 
tion privileges  and  immunities  in  the  land  which  the  original 
owner,  who  had  the  full  and  absolute  dominion  over  the  same 
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properly,  to  all  intents  and  purposes,  did  not  posflesa;  and  it  is 
manifest  that,  no  immnnitj  being  provided  in  their  charter,  they 
hold  the  land  subject  to  the  laws  and  general  policy  of  the  state, 
with  no  power,  as  to  the  dominion  over  it,  superior  to  that  of 
the  original  proprietor. 

Let  us,  then,  test  the  rights  and  duties  of  the  parties  to  this 
controTcrsy  by  the  same  rules  of  law  applicable  to  the  relations 
of  the  proprietor  of  the  land  before  it  was  granted  to  this  com- 
pany, and  the  owner  of  the  animals,  the  subject  of  this  suit. 

Suppose  such  proprietor,  not  having  inclosed  his  land,  had  had 
upon  it  works  in  which  dangerous  machinery  was  employed  in 
canying  on  his  lawful  business;  or  suppose  he  had  had  a  rail- 
road upon  it,  and  in  full  operation,  performing  all  the  business 
of  such  a  work  for  his  individual  benefit  and  profit,  but  with  no 
safeguards  to  protect  his  works  against  injury  from  the  cattle  of 
his  neighbors:  what  is  the  rule  by  which,  under  such  circum- 
stances, he  must  be  governed  in  the  use  of  his  property  in  the 
way  he  had  seen  proper  to  use  it,  with  reference  to  the  encroaob- 
ment  of  his  neighbors'  beasts  upon  his  land,  and  their  interfer- 
ence with  his  business?  It  is  dear  that  there  was  no  right  in 
his  neighbors  to  permit  their  cattle  to  encroach  upon  his  prop- 
erty; but  if  they  had  a  right  to  suffer  their  cattle  to  go  at  large 
in  a  neighboring  range  or  common  pasture,  ordinary  prudence 
would  dictate  that  the  proprietor  of  the  land  and  works  should 
take  proper  means,  by  fences  or  otherwise,  to  prevent  intrusions 
which  would  in  all  probability  be  made  by  them  upon  his  prop- 
erty,  and  to  the  injury  of  his  business;  and  if  he  omitted  to  do 
so,  and,  without  such  precautions,  continued  to  pursue  his  busi- 
ness, and  use  his  property,  regardless  of  the  fact  that  the  cattle 
were  in  the  way,  and  without  the  necessary  care  and  prudence 
to  avoid  injury  to  them  at  the  time,  and  the  cattle  should  be 
destroyed,  he  would  be  responsible,  unless,  under  our  laws,  the 
cattle  would  be  trespassers,  and  liable  to  be  distrained  damage- 
feasant. 

The  question,  then,  is,  whether  by  our  laws  and  'pohcy,  a  man 
is  compelled  to  keep  up  his  cattle  so  as  to  prevent  depredations 
upon  his  neighbor's  unfenced  and  unindosed  premises;  or 
whether  a  man  is  not  justified  in  suffering  his  cattle  to  go  at 
large  in  the  range  or  common  pasture,  without  liability  to  those 
on  whose  premises,  not  being  lawfully  fenced,  they  may  go;  and 
whether  it  is  not  required  that  the  owner  of  lands,  before  he  can 
justify  an  injury  done  to  his  neighbor's  beasts,  which  have  come 
t]pon  his  lands,  must  not  show  that  the  trespass  was  done,  no4- 
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withstanding  he  had  such  a  fence  as  is  required  by  law,  or  that 
the  injury  was  unavoidable,  and  such  as  ooold  not  have  been 
t)reyented  by  due  care  and  prudence. 

It  is  urged,  in  behalf  of  the  railroad  company,  that  by  the 
rule  of  the  common  law  the  owner  of  cattle  was  bound  to  keep 
them  within  his  own  inclosure;  that  the  owner  of  lands  was  not 
required  to  guard  against  their  intrusion  upon  his  premises,  but 
that  the  owner  of  cattle  was  bound  to  prevent  them  from  enter- 
ing upon  the  premises  of  others,  whether  fenced  or  not;  that 
this  rule  of  the  common  law  prevails  here,  and  that  it  is  unlaw- 
ful to  permit  cattle  to  graze  in  a  neighboring  range  or  common, 
or  uninclosed  pasture,  from  which  they  may  go  upon  the  prem- 
ises of  individuals  to  their  injury;  and  consequently,  that  the 
«ct  of  the  plaintiff  in  permitting  his  animals  to  go  at  laige, 
being  unlawful,  he  is  not  entitled  to  any  redress  for  their  loss, 
which  resulted  from  his  own  wrong. 

These  positions  are  sustained  by  decisions  of  the  supreme 
oourts  of  New  Torl^  Vermont,  Pennsylvania,  and  IGohigan, 
founded  on  the  reason  that  the  rule  of  the  common  law  pre- 
vailed in  those  states,  which  compelled  persons  to  keep  their 
cattle  off  their  neighbor's  lands,  and  holding  that  that  principle 
IB  applicable  to  cattle  suffered  to  go  at  large,  and  found  upon 
lailroad  tracks,  where  they  were  destroyed.  On  the  contrary,  a 
different  rule  is  held  in  Connecticut,  Illinois,  Ohio,  South  Car- 
olina, and  Alabama:  SiudweU  v.  Riich^  14  Conn.  293;  Seeley  v. 
Peten^  6  GKlm.  180;  Kerwhacher  v.  Cleveland  R.  E,  Company ^  8 
Ohio  St  172  [62  Am.  Dec.  246];  THpp  v.  HaseU,  1  Strobh.  L. 
176;  NashvilLe  etc.  B.  B.  v.  Peacock,  26  Ala.  230;  and  the  rule  of 
the  common  law  is  held  not  to  prevail,  because  it  is  inapplicable 
to  the  condition  and  circumstances  of  the  people  of  those  states, 
•nd  repugnant  to  the  onstom  and  understanding  of  the  people, 
from  their  first  settlement  down  to  the  present  time. 

It  cannot  be  denied  that  the  common  law  of  England  is  the 
law  of  this  state  only  so  far  as  it  is  adapted  to  our  institutions 
and  the  circumstances  of  the  people,  and  it  is  not  repealed  by 
statutes,  or  varied  by  usages  which  by  long  custom  have  super- 
eeded  it;  and  that  where  the  reason  of  it  ceases,  the  rule  itself  is 
inapplicable.  In  a  densely  populated  country  like  England, 
with  small  farms  and  but  few  cattle,  the  reason  of  the  rule  that 
every  man  shall  prevent  his  cattle  from  going  at  large  is  appar- 
ent; and  the  rule  prevails  because  it  is  suited  to  the  condition 
of  that  countiy.  The  policy  of  the  common  law,  therefore,  was 
that  it  was  more  convenient  that  a  man  should  be  bound  to 
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fence  his  cattle  in  than  that  he  ahall  fence  his  neighboxfl'  out* 
The  flame  reason  may  render  it  applicable  in  many  of  the  state* 
of  this  Union,  and  in  those  where  this  role  has  been  held  to 
prsyail* 

But  the  ciromnstances  of  onr  people  are  widely  different  fnna 
those  of  such  communities.  This  state  is  comparatiTely  new, 
andy  for  the  most  part,  sparsely  populated,  with  lar^e  bodies  of 
woodlands  and  prairies,  which  haye  never  been  inclosed,  lying- 
in  the  neighborhoods  of  the  plantations  of  our  citizens,  and 
which,  by  common  consent,  have  been  understood,  from  the- 
early  settlement  of  the  state,  to  be  a  common  of  pasture,  or  in 
the  phrase  of  the  people,  "  the  range,''  to  which  large  numbers- 
of  cattle,  hogs,  and  other  animals  in  the  neighborhood,  not  of  a. 
dangerous  or  unlawful  character,  have  been  permitted  to  resort 
These  large  numbers  of  cattle  and  other  animals  are  necessary 
to  the  wants  and  business  of  the  people,  whose  great  interest  is 
in  agriculture;  and  the  large  and  extensive  tracts  of  land  suit- 
able for  the  pasture  of  stock  are  moat  generally  not  required  by 
the  owner  for  his  exclusive  use.  If  so  required,  no  one  ques- 
tions  his  right  to  fence  them  in  and  to  appropriate  them  accord* 
ingly.  But  until  he  does  so,  by  the  universal  understanding- 
and  usage  of  the  people  they  are  regarded  as  commons  of  pasture 
for  the  range  of  cattle  and  other  stock  of  the  neighborhood. 

This  policy  is  sanctioned  by  strong  reasons  of  public  conven-^ 
ienoe,  growing  out  of  the  condition  of  the  people.  The  greater 
part  of  the  lands  of  the  state  have  been  comparatively  but 
recently  brought  into  cultivation.  When  purchased  and  takea 
possession  of  by  their  owners,  they  were  wild.  The  timber  had 
to  be  cleared,  buildings  erected,  and  as  much  land  as  could  be^ 
brought  into  speedy  cultivation.  The  settler  had  but  little  timo 
to  inclose  his  lands,  and  therefore  he  made  indosures  only  as- 
his  necessities  and  convenience  required.  He  turned  his  cattle^ 
into  the  range,  because  it  was  more  convenient  to  do  so  than  to 
build  fences  and  keep  them  within  his  own  indosures.  His- 
neighbors  did  the  same  thing,  and  the  practice  became  general, 
and  thus  the  usage  has  established  the  general  rule  among  the^ 
people  that  it  is  more  convenient  to  make  fences  to  keep  the^ 
cattle  of  others  out  from  lands  not  intended  to  be  used  for  pas* 
tnre  than  to  fence  their  own  cattle  within  their  indosures.. 
And  by  this  custom  a  large  amount  of  pasture,  which  would 
otherwise  be  lost,  becomes  useful  and  valuable  in  rearing  great 
numbers  of  cattle  and  stock  of  various  kinds,  contributing 
greatly  to  the  convenience  and  emolument  of  our  people.    It  i* 
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alflo  highlj  oonTenient  in  rendering  a  man  safe  in  pastorinjf  hit 
own  oatUe  on  his  own  oninclosed  lands,  which  he  ooold  not  do 
wiih  safety  if  the  common-law  rule  prevailed;  because  his  cattle^ 
when  pasturing  upon  his  own  unfenoed  lands,  would  be  liable 
to  intrude  upon  his  neighbor,  and  be  subjected  to  the  common- 
law  rule  arising  from  tlie  trespass.  He  would  therefore  be  oom« 
pelled  to  inclose  his  own  pasture  lands  before  he  could  safely 
use  them  as  such;  and  such  a  necessity  in  the  condition  of  the 
lands  of  this  state  would  be  a  great  public  grievance. 

For  these  considerations,  the  custom  has  grown  up  among  the 
people,  and  is  well  settled  by  uniTersal  acceptation,  that  a  man 
is  entitied  to  permit  his  catUe  and  other  stock  to  go  at  large  in 
the  neighborhood  range,  and  is  not  liable  as  a  trespasser  for  the 
damage  done  by  them  to  the  premises  of  his  neighbor,  which  are 
not  inclosed  by  a  lawful  fence.  This  being  the  condition  of 
the  i>eople  from  the  first  setUement  of  the  state,  and  the  same 
reasons  of  conTenience  still  prevailing,  it  is  manifest  that  the 
rule  of  the  common  law  is  wholly  unsuited  to  our  circumstances^ 
and  upon  well-settied  doctrine  cannot  be  held  to  be  applicable 
here.  * 

If  there  could  be  a  reasonable  doubt  upon  this  point,  it  must  be 
removed  by  the  provisions  of  our  statutes.  These  provisions  are 
utterly  irreconcilable  with  the  rule  of  the  common  law,  and  axe 
made  with  reference  to  the  contrary  policy  which  has  existed  here. 

The  twelfth  section  of  the  act  of  1822,  Hutch.  Code,  276,  which 
was  a  re-enactment  of  an  act  passed  in  the  early  history  of  the 
state,  provides  that  '*  it  shall  not  be  lawful  for  any  person  to 
drive  any  horses,  mules,  catUe,  hogs,  or  sheep  from  the  range 
to  which  the  same  may  belong."  The  next  section  provides 
p^inii^lHAn  for  the  violation  of  that  provision.  The  fourteenth 
section  prohibits  animals  of  a  particular  character  from  being 
BaSexed  to  run  at  laige  in  the  woods,  or  in  any  inclosed  range. 
Other  sections  make  it  the  duly  of  each  owner  of  horses,  or  other 
stock,  to  have  a  brand  and  ear»mark,  and  to  have  the  same  re-' 
corded;  the  object  of  which  was  that  the  stock  of  each  owner  in 
the  range  might  be  known  and  designated.  And  the  seven- 
teenth section  prohibits  the  owner  from  sending  or  permitting 
any  slave  or  Indian  to  go  ''  into  any  of  the  woods  or  ranges  of 
this  state,"  to  mark  or  brand  any  cattie,  etc. 

These  provisions  clearly  reoogniie  the  right  of  any  owner  of 
horses,  cattle,  or  other  stock  to  put  them  in  the  range,  which 
means  the  unfenced  woodlands  or  other  pastoie-lands  in  the 
neighborhood. 
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Again:  the  act  of  1822,  Hutch.  Code^  278,  279,  which  is  a 
transcript  of  the  territorial  act  of  1807,  proTides  that  ''if  any 
horses,  etc.,  shall  break  into  any  groonds  inclosed  with  a  strong 
and  sound  fence  five  feet  high,  well  staked  and  ridered,  or 
safficientlj  locked,  and  so  close  that  the  beasts  breaking  into 
the  same  could  not  creep  through,  which  shall  be  deemed  a 
lawful  fence,"  the  owner  shall  be  liable  to  the  party  injured 
for  damages.  This  provision  is  altogether  useless,  if  the  owner 
was  bound  to  keep  his  cattle  within  his  own  inclosure;  for  by 
that  rule  he  was  liable  for  damages  to  the  party  injured  by  the 
trespass  of  his  cattle,  whether  his  premises  were  fenced  or  not. 
But  it  is  plain  that  it  was  the  object  of  this  statute  to  change 
the  rule  of  the  common  law,  and  to  provide  that  the  party  whose 
cattle  should  intrude  upon  the  premises  of  another  should  not 
be  liable  for  damages,  unless  the  parfy  injured  kept  a  lawful 
fence.  This  intention  clearly  appears  from  the  third  section  of 
the  same  act,  which  prohibits  *'  any  person  injured  for  want  of 
8uoh  sufficient  fence,"  under  a  heavy  penalty,  from  wounding 
or  killing  any  horses,  mules,  or  other  stock  trespassing  upon 
iheir  premises. 

The  policy  upon  which  these  enactments  are  founded,  and  the 
acts  themselves,  clearly  establish  two  principles:  1.  That  the 
owner  of  cattle  may  rightfully  suffer  them  to  go  at  large  for 
pasture  upon  the  neighboring  range;  and  2.  That  the  owner  of 
lands  is  bound  to  keep  them  fenced  with  a  lawful  fence  if  he 
would  prevent  the  intrusion  of  cattle  upon  them;  and  other- 
wise, that  he  cannot  complain  that  the  intrusion  is  unlawful. 
And  it  has  been  held  by  this  court  that  under  these  provisions, 
when  cattle  break  through  an  insufficient  fence  into  the  premises 
of  a  party,  he  has  no  right  of  action  for  damages,  and  cannot 
diistiain  damage-feasant,  which  were  clear  rights  at  the  common 
law;  thus  conclusively  settling  that  the  rules  of  the  common 
law  are  not  in  force  here:  Diclcson  v.  Parker ^  8  How.  220. 

It  is  to  be  observed  that  the  cases  above  adverted  to,  holding 
that  cattle  found  upon  a  railroad  track  may  lawfully  be  destroyed 
in  the  prosecution  of  the  business  of  the  company,  are  founded 
upon  the  reason  that  the  owner  was  compelled  by  the  rule  of  the 
common  law  to  keep  them  up,  and  that  it  was  by  the  violation 
of  that  common-law  duty  that  the  cattle  were  at  large  and  upon 
the  road;  and  therefore  that  the  owner,  having  been  guilty  of  a 
wrong,  is  entitled  to  no  redress  against  the  company.  Having 
shown  that  this  rule  of  the  common  law  does  not  prevail  here, 
the  argument  founded  upon  it  fails;  and  the  conclusion  followit 
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that  the  plaintiff  oftnnot  be  considered  as  a  wrong-doer  in  suffer- 
ing his  animalfl  to  go  at  large  for  pasture,  and  that  the  animals 
were  not  unlawfolly  on  the  railroad  tmok  so  as  to  jnstiiy  the 
company  in  destroying  them,  without  using  all  due  care,  pra- 
denoe,  and  skill  to  aToid  their  destmction. 

But  it  is  contended  that  the  railroad  company  lumng  the  exoln- 
sive  use  of  their  track,  the  plaintiff's  cattle  were  improperly 
there,  interfering  with  the  lawful  business  of  the  company,  to 
the  haseard  of  the  lives  of  their  passengers,  and  impeding  the 
speed  which,  from  the  very  nature  of  their  business,  they  were 
authorized  to  use  in  running  their  engines  upon  their  track, 
and  therefore  that  the  injury  was  done  without  wrong  on  the 
part  of  the  company. 

This  position  is  met  with  so  much  deamess  and  force  by  the 
supreme  court  of  Ohio,  in  the  case  above  cited,  as  to  justify  our 
adoption  of  the  views  of  the  subject  there  taken.  The  court  say: 
*'  The  defendant's  right  to  the  ezclusiye  and  unmolested  use  of 
its  railroad  track  is  undeniable.  And  it  must  be  conceded  that 
the  plaintiff  had  no  right  to  have  his  hogs  on  the  track,  and 
that  they  were  there  improperly.  But  how  came  they  there  f 
If  the  plaintiff  had  placed  them  there,  or  knowing  them  to  be 
there,  had  omitted  to  drive  them  off,  he  would  have  been,  per- 
haps, precluded  from  all  claim  to  compensation.  But  it  would 
api>ear  tliat,  in  the  exercise  of  the  ordinary  privilege  of  allowing 
these  animals  to  be  at  large,  by  the  plaintiff,  they  accidentaUy» 
and  without  his  knowledge,  wandered  upon  the  railroad  track. 
The  right  of  the  defendant  to  the  free,  exclusive,  and  unmo- 
lested use  of  its  railroad  is  nothing  more  than  the  right  of  every 
other  land  proprietor  in  the  actual  occupancy  and  use  of  his 
lands,  and  does  not  exempt  it  from  the  duty  enjoined  by  law 
upon  every  i>erson,  so  to  use  his  own  property  as  not  to  da 
any  unnecessary  and  avoidable  injury  to  another.  Finding  the 
M^imffcla  upon  the  track,  it  was  the  right,  and  indeed  the  duty, 
of  the  agents  of  the  company  to  drive  them  off,  but  not  to  in- 
jure or  destroy  them  by  unnecessary  violence.  The  owner  of  a 
freehold  estate  in  lands,  inclosed  by  a  lawful  fence,  has  the  right 
to  expel  trespassing  animals  which  have  broken  through  his  in- 
dosure;  but  in  doing  so  he  would  become  liable  in  damages  to  the 
owner  of  the  animals  if  they  be  injured  by  the  use  of  unneces* 
sary  and  improper  means,  although  the  latter  would  be  bound 
to  make  reparation  for  the  injury  done  to  the  former  by  the 
trespassing  animals.  It  is  not  pretended  that  the  railroad  of  the 
defendant  was  under  indosure,  through  which  the  plaintiff's 
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tsreatoxes  had  broken.  It  is  tnie,  there  is  no  law  in  Ohio  re- 
<iuiring  railroad  companies  to  fence  their  roads;  but  when  they 
leave  their  roads  open  and  unfenced,  they  take  the  risk  of  intm- 
«ions  from  animals  running  at  large,  as  do  other  proprietors 
who  leaTe  their  lands  unindosed.  If  a  farmer  undertake  to  cul- 
tiTate  his  ground  in  com  without  inclosing  it,  he  would  doubt- 
less be  troubled  by  the  destructiye  intrusions  of  cattle  running 
lat  large;  but  without  a  sufficient  fence  he  could  not  maintain  an 

action  against  the  owner  of  the  animals  for  the  trespass 

The  defendant  constructed  its  railroad  with  a  knowledge  that 
it  was  the  common  custom  of  the  countzy  to  allow  domestic 
animals  to  run  at  large  upon  the  uninclosed  grounds  of  the 
neighborhood;  and  without  the  precaution  of  inclosing  its  rail- 
road, the  company  could  not  sustain  an  action  against  the  owner 
of  such  animals  at  large  as  might  happen  to  wander  upon  the 
track  of  the  road.  The  owner  of  the  animals,  in  allowing  them 
to  run  at  large,  takes  the  risk  of  the  loss  or  injury  to  them  by 
^inaToidable  accident;  and  the  company,  in  leaving  its  road  un- 
protected by  indoBure,  runs  the  risk  of  the  occasional  intrusions 
of  such  animals  upon  its  road,  without  any  remedy  against  the 
owner.'* 

It  is  a  sound  and  revered  maxim  of  the  law,  that  though  a 
man  may  do  a  lawful  thing,  yet  if  damage  thereby  befall  another, 
he  shall  be  answerable  for  it,  if  he  could  have  avoided  it: 
Broom's  Legal  Maxims,  275;  Aldridge  v.  Oreal  Western  Ify 
Co.,  4  Scott  N.  R.  156.  This  principle  is  entirely  at  war  with 
the  doctrine  apparently  sanctioned  by  some  of  the  cases  cited  in 
behalf  of  the  plaintiff  in  error,  that  the  nature  of  their  business 
required  them  to  use  great  speed,  and  therefore,  that  they  were 
justified  in  running  their  engines,  regardless  of  cattle  upon  the 
road,  with  whatever  speed  they  might  think  fit,  without  liabil- 
ity to  the  owner  of  the  cattle  thereby  destroyed.  Such  a  doo« 
trine  is  unfounded  in  sound  law,  and  would  be  dangerous  and 
mischievous  in  the  extreme,  both  to  the  lives  of  passengers  of 
the  company,  and  to  persons  whose  rights  may  be  collaterally  in- 
volved in  their  operations.  For  such  a  rule,  while  it  would  givci 
to  conductors  and  engineers  upon  such  road  a  free  license  wan« 
tonly  to  destroy  cattle  which  might  casually  be  upon  their 
track,  and  in  any  way  impede  their  progress,  would  greatly  en- 
danger the  safety  of  travelers  on  the  road  by  subjecting  their 
lives  to  the  capricious  exercise  of  this  liberiy  by  the  agents  of 
«uch  companies.  These  mischiefs  would  almost  necessarily  re- 
sult from  such  a  principle,  if  sanctioned;  and  the  consequence 
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would  be  that  all  confidence  in  sach  works  would  be  destroyed; 
imd  instead  of  being  sonrces  of  public  convenience,  as  ihej 
would  be  under  salutary  restraints  of  law  which  bind  the  citizen, 
they  would  be  converted  into  instruments  of  private  oppression 
and  public  calamiiy. 

Again:  it  is  said  that  the  destruction  of  the  plaintiff's  itnim<ila 
was  in  consequence  of  him  suffering  them  to  be  in  a  situation 
exposed  to  destruction,  and  of  which  he  was  bound  to  take 
notice;  and  that  the  rule  is,  that  where  the  injury  has  resulted 
from  the  fault  or  negligence  of  the  phuntiff,  or  from  the  fault  or 
negligence  of  both  piurties,  without  any  intentional  wrong  on 
the  part  of  the  defendant,  there  can  be  no  recovery. 

It  is  already  shown  that  it  was  not  unlawful  in  the  plaintiff 
to  suffer  his  animals  to  go  at  large  in  the  neighborhood  of  the 
railroad,  and  as  that  was  the  remote  cause  of  the  injury,  it 
•cannot  be  said  to  be  a  wrong  or  gross  negligence.  It  is  true, 
the  highest  degree  of  prudence  might  have  induced  him  not  to 
suffer  his  cattle  to  be  at  large  near  the  track  and  exposed  to  its 
dangers.  But  was  he  bound  to  use  such  precaution  t  He  is  to 
be  presumed  to  have  acted  with  a  knowledge  of  the  relative 
l^al  rights  and  liabilities  of  himself  and  the  company.  In  suf* 
fering  his  cattle  to  range,  exposed  to  the  dangers  of  the  railroad, 
he  subjected  himself  to  the  hazard  of  aU  that  the  company  might 
legally  do  in  destroying  them,  but  to  nothing  further.  And  they 
were  justified  in  destroying  them  only  in  the  necessary  prosecu- 
tion of  their  business,  and  when  the  act  should  become  unavoid- 
able, after  the  use  of  such  care,  prudence,  and  skill  as  a  discreet 
man  would  employ  to  prevent  it.  He  had  the  right  to  act,  and 
must  be  presumed  to  have  acted,  on  this  rule;  and  if  he  suffered 
by  it,  but  without  any  violation  of  it  by  the  company,  he  would 
be  without  redress.  But  he  was  not  bound  to  lose  his  right  to 
range  his  cattle  near  the  railroad  and  keep  them  inclosed,  upon 
the  assumption  that  they  would  be  illegally  destroyed  by  the 
company  if  suffered  to  go  at  large  near  the  road.  He  had  as 
high  a  right  to  range  his  cattle  in  the  neighborhood  of  the 
road  as  the  company  had  to  run  its  engines  and  cars  along  their 
track — a  right  prior  in  time  to  that  of  the  company,  and  one 
equally  entitled  to  be  noticed  and  respected  by  the  company. 
If  the  plaintiff  was  bound  to  respect  their  right  to  run  their 
cars  and  engines  by  keeping  his  cattle  inclosed,  in  order  to  pre- 
vent their  exposure  to  the  dangers  of  the  road  and  damage  to 
the  company,  by  parity  of  reason  was  it  the  duty  of  the  com- 
|Nmy  to  reeqpect  his  prior  right  of  range,  by  keeping  fences  to 
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protect  their  road  from  incursions  of  his  cattle,  and  to  save 
from  injury  hy  their  destruction.  The  road  "wbb  under  no  legal 
obligation  to  fence  its  track,  nor  was  the  plaintiff  bound  by  law 
to  keep  his  animals  inclosed  in  order  to  prevent  their  exposure 
to  the  dangers  of  the  road;  and  so  far  the  legal  obligations  are 
equal.  But  the  same  rule  of  prudence  that  would  require  the 
plaintiff  to  inclose  his  cattle  in  order  to  avoid  the  danger  of 
destruction  by  the  railroad  would  also  demand  of  the  company, 
as  a  matter  of  protection  to  its  properly  and  of  safety  to  the 
lives  of  its  passengers,  to  fence  its  track.  If  there  is  any  differ- 
ence in  the  degrees  of  duty,  it  would  appear  that  the  latter  wa» 
much  the  higher  and  more  imperative,  and  the  delinquency  on 
the  part  of  the  company  in  neglecting  it  would  of  course  b» 
greater. 

It  is  therefore  manifest  that  the  injury  cannot  be  ascribed  to 
the  fault  or  negligence  of  the  plaintiff,  in  which  the  defendant  is 
not  inculpated.  And  the  most  favorable  point  of  view  in  which 
it  can  be  regarded  for  the  defendant  is,  that  both  parties  wero 
mutually  in  fault,  and  both  the  immediate  cause  of  the  injury. 
In  such  a  case,  unless  the  injury  be  malicious  and  wanton,  tho 
parly  injured  cannot  maintain  an  action,  because  the  injury  has 
been  caused  by  his  own  wrong. 

But  this  rule  is  subject  to  several  qualifications,  which  render 
it  inapplicable  to  the  facts  of  this  case. 

1.  It  does  not  apply  where  the  party  committing  the  injury 
might  have  avoided  it  by  the  use  of  common  and  ordinary  caution; 
and  this  is  the  rule,  even  where  the  remote  cause  of  tiie  injury 
is  the  unlawful  act  of  the  party  complaining.  This  is  held  by 
numerous  authorities.  In  Mayor  of  Colchester  v.  Brooke^  7 
Ad.  &  El.,  N.  S.,  339,  63  Eng.  Com.  L.,  the  plaintiff  had  de- 
posited and  kept  a  bed  of  oysters  in  the  channel  of  a  navigable 
stream,  thereby  creating  a  public  nuisance;  yet  tho  defendant 
was  held  liable  for  running  his  vessel  upon  the  bed  of  oysters, 
greatiy  injuring  them,  there  being  room  to  pass  in  the  stream 
without  it,  because  the  injury  could  have  been  avoided  by  the  use 
of  reasonable  care  and  diligence.  In  Bird  v.  Holbrooke  4  Bing. 
628, 13  Eng.  Com.  L.  667,  the  defendant  had  set  a  spring-gun 
upon  his  walled  garden  to  protect  his  property  from  bemg 
stolen;  and  the  plaintiff,  in  climbing  over  the  wall  in  pursuit  of 
a  stray  fowl,  was  shot  by  the  gun;  it  was  held  that  the  plaintiff 
was  entitied  to  recover  damages,  although  he  brought  the  injury 
upon  himself  by  a  trespass  upon  the  defendant's  indosure.  In 
the  case  of  Deane  v.  Clayton,  7  Taunt.  489,  2  Eng.  Com.  L.  461. 


\ 


April,  1856.]  Vicksbubg  etc.  R  R  Co.  v.  Patton.  569 

it  18  said  that  the  rale  "  that  yon  shall  do  no  more  than  the  ne- 
oefldtj  of  the  case  requires,  when  the  excess  may  in  any  way  be 
injurious  to  another,  is  a  principle  which  perrades  every  part  of 
the  law  of  England,  criminal  as  well  as  dTil,  and,  indeed,  be- 
longs to  all  law  that  is  founded  on  reason  and  natural  equity." 
The  same  rule  is  held  in  Ltpnch  v.  Nurdin,  1  Ad.  &  El.,  N.  S., 
29,  41  Eng.  Com.  L.  422;  BuUerfidd  t.  Forrester,  11  East,  60; 
Vere  y.  Lord  Cawdor,  Id.  568;  Vaughan  y.  Menlove,  8  Bing.  N. 
0.  468,  82  Eng.  Com.  L.  211 ;  New  Haven  Sfeamboal  etc.  Co.  y. 
Vanderbilt,  16  Conn.  420;  Beers  y.  Homatonuc  B.  B.  Co.,  19  Id. 
666;  and  is  inyolyed  in  Dickson  y.  Parker,  8  How.  (Miss.)  219. 

Another  qualification  to  the  general  rule,  that  there  is  no  lia- 
biliiy  upon  the  defendant  when  the  plaintiff  has  contributed  to 
the  injury,  exists  when,  though  both  parties  be  in  fault,  the  de- 
fendant has  been  the  immediate  and  proximate  cause  of  the  in- 
jury. This  is  well  settled  by  authority:  Davies  y.  Mann,  10  Mee. 
&W.  545;  IVcwy.  Vermont  Central  B.  B.  Co.,  24  Vt.  494  [57 
Am.  Dec.  191],  and  cases  there  cited;  Eerwhacker  y.  Cleveland 
etc.  B.  B.  Co.,  8  Ohio  State,  194  [62  Am.  Deo.  246];  Broom's 
Legal  Maxims,  288. 

It  may  therefore  be  considered  as  settled  law,  that  though 
there  be  negligence  or  fault  on  the  part  of  the  plaintiff  remotely 
connected  with  the  injury,  yet  if  at  the  time  the  injury  was  done 
it  might  haye  been  ayoided  by  the  exercise  of  reasonable  care, 
prudence,  and  skill  on  the  part  of  the  defendant,  the  plaintiff 
may  maintain  his  action  for  the  injury. 

It  follows,  from  these  yiews  of  the  case,  that  the  instructions 
granted  on  the  trial  in  behalf  of  the  plaintiff  were  correct;  and 
that  the  second,  third,  fourth,  fifth,  sixth,  seyenth,  eighth,  tenth, 
fourteenth,  and  sixteenth  instruction  in  behalf  of  the  defendant 
were  erroneously  granted,  and  the  thirteenth  instruction  is 
questionable.  And  though  the  yerdict  was  contrary  to  the  in- 
structions giyen  in  behalf  of  the  defendant,  it  should  not  for 
that  reason  be  set  aside;  because  those  instructions  were  errone- 
ous, and  should  not  haye  been  giyen. 

We  will  next  consider  the  objections  taken  to  the  admissibil- 
ity of  certain  eyidence  in  behalf  of  the  plaintiff.  This  testimony 
tended  to  show  that  the  engineer  on  duty  at  the  time  this  injury 
was  done  had  preyiously  been  in  the  habit  of  sounding  the 
whistle  when  there  was  no  occasion  for  it,  to  frighten  animals 
and  to  annoy  the  neighbors  on  the  road.  There  was  testimony 
showing  him  to  be  a  man  of  dissipated  habits;  and  the  object  of 
the  testimony  objected  to,  with  other  eyidence  to  the  same  point 


670  ViCESBUBG  ETC.  R  R  Go.  u  Patiok.  [Mitt 

not  objected  to,  was  to  show  his  character  to  be  that  of  a  reck- 
less and  untmstworthy  agent.  It  is  not  denied  that  it  was  com- 
petent to  show  the  character  of  the  agent,  and  his  nnfitnesB  for 
the  responsible  trust  reposed  in  him.  It  is  the  impeiatiTe  doty 
of  such  companies  to  proTide  skillful^  competent,  and  trofifc- 
worthy  agents,  and  they  are  responsible  upon  their  fiulnre  to  do 
so  for  the  consequences  of  their  neglect  of  Aaty:  Stobes  y.  8aU 
tanstall,  18  Pet.  181;  Philadelphia  etc.  B.  B.  Co.  t.  Derby,  14 
How.  468.  Upon  a  question  involving  his  character  and  fitness 
for  his  trust,  and  the  consequent  responsibility  of  the  company 
for  his  delinquency  in  these  respects,  it  is  not  only  competent 
but  necessary  to  inquire  into  his  previous  habits  and  conduct  in 
order  to  show  that  the  alleged  misconduct  at  the  time  of  the  in* 
jury  was  in  keeping  with  his  general  character.  Frequently  it 
may  be  out  of  the  power  of  a  party  to  show  positively  the  rea- 
sons of  the  particular  delinquency  of  such  an  agent;  and  in  such 
cases  it  is  proper  and  necessary  to  show  his  general  character  in 
order  to  explain  his  conduct  at  the  time. 

The  counsel  for  the  plaintiff  in  error  place  their  objection  on 
the  ground  that  this  testimony  tended  to  create  a  prejudice 
against  the  company,  and  thereby  increase  the  damage.  This 
may  be  true,  though  it  does  not  appear  to  have  been  offered 
for  that  purpose;  but  if  the  testimony  was  competent  to  show 
that  the  company  had  employed  a  reckless  and  incompetent  en- 
gineer, as  it  clearly  was,  that  being  a  material  point  involved  in 
the  suit,  it  cannot  be  said  that  it  should  have  been  excluded. 
Being  competent  upon  the  issue,  it  is  not  to  be  presumed  that  it 
was  perverted  to  an  improper  purpose  before  the  jury. 

The  last  objection  urged  against  the  judgment  is,  that  the 
damages  assessed  by  the  jury  were  excessive.  The  amount  of 
the  verdict  considerably  exceeded  the  value  of  the  animals  actu- 
ally proved,  though  there  was  evidence  which  might  have  justi- 
fied the  jury  in  somewhat  exceeding  that  value.  But  it  is  plain 
that  the  jury  gave  exemplary  damages,  in  some  amount;  and  the 
question  is,  whether  the  case  justified  a  verdict  of  that  character. 

The  evidence  was  sufficient  to  justify  the  jury  in>  believing 
that  the  railroad  track  was  in  an  improper  condition  and  unfit 
for  the  exigencies  which  may  often  arise  in  running  such  dan- 
gerous engines,  being  covered  with  grass,  so  as  to  prevent  their 
prompt  stoppage  when  necessary;  that  the  cars  were  not  scap- 
plied  with  the  brakes  and  fixtures  necessary  to  their  safe  running 
and  speedy  stoppage;  and  the  injury  here  complained  of  is  ex* 
ensed  on  these  grounds:  that  the  conductor  was  a  lad  of 
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teen  years  of  age,  and  giying  no  attention  to  his  duties  wben 
the  collision  took  place;  that  the  engineer  was  a  man  of  intern* 
perate  habits,  recklees,  and  unfit  for  the  responsible  trust  con- 
fided  to  him;  that  either  by  his  wanton  conduct  or  by  the  im* 
proper  manner  in  which  the  cars  were  furnished  with  tiie  neces- 
sary appliances  for  prompt  stopping  (either  or  both  of  which 
the  jury  had  the  right  to  believe  from  the  evidence),  the  locomo- 
tive was  not  stopped,  as  it  could  and  ought  to  have  been,  on  a 
properly  fitted  and  well-conducted  railroad;  that  no  proper  ex- 
ertion was  made  to  stop  the  locomotive  in  time  to  avoid  the 
injury,  and  that  the  engineer  appeared  reckless  of  the  stock. 
No  fault  is  imputed  to  the  plaintiff,  except  that  he  did  not  keep 
his  stock  from  the  track,  where  they  casually  were  without  his 
knowledge. 

Upon  the  evidence  conducing  to  show  this  state  of  things,  the 
court,  by  the  consent  of  both  parties,  instructed  the  jury  as  fol- 
lows: "  Every  man,  in  the  management  of  his  own  affairs,  shall 
«o  conduct  them  as  not  to  injure  others;  this  duty  wi»  a  mutual 
one,  binding  alike  on  the  plaintiff  and  defendants;  and  if  the 
plaintiff  has  failed  to  observe  this  duty,  and  the  defendants  be 
guilty  of  a  like  breach,  the  plaintiff  has  no  right  to  comphun, 
mnd  cannot  recover,  unless,  notwithstanding  the  conduct  of  the 
plaintiff,  the  injury  would  not  have  happened  had  it  not  been 
for  the  wanton  and  willful  n^ligence  and  misconduct  of  the 
defendants.'* 

The  question  of  gross  negligence  and  wanton  misconduct  was 
thus  fully  presented  to  the  consideration  of  the  jury.  Let  us 
flee  what  are  the  rules  of  law  governing  the  conduct  of  the  de- 
fendants in  the  prosecution  of  their  business. 

In  the  first  place,  the  company  is  responsible  for  the  tortious 
acts  of  its  agent,  whether  the  act  was  one  of  omission  or  com- 
mission, whether  negligent,  fraudulent,  or  deceitful:  PhUadeU 
fhia  db  Beading  B.  B,  Co.  v.  Derby ^  14  How.  468.  And  the  same 
doctrine  is  held  by  the  same  court,  in  Slokea  v.  Salton^laUt  13 
Pet.  181,  and  is  applied  to  an  incompetent  or  careless  agent: 
Cleveland  eic.  B.  B.  Co.  v.  Keary,  8  Ohio  St.  201. 

In  the  case  first  cited,  the  supreme  court  of  the  United  States 
say,  in  a  case  involving  the  liability  of  a  railroad  for  an  injury 
by  the  neglect  of  their  agent:  "  Where  carriers  xmdertake  to 
carry  persons  by  the  powerful  and  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be  hdd  to  the  great- 
est possible  care  and  diligence.  And  whether  the  consideration 
for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
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■af efy  of  the  passengers  should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  gross:"  PhiladdpMa  S 
Beading  R.  B.  Co.  v.  Derby,  supra.  And  again:  '*  Nothing  bat 
the  most  stringent  enforcement  of  discipline,  and  the  most  exact 
and  perfect  obedience  to  ererj  role  and  order  emanating  from 
a  superioi,  can  insure  safety  to  life  and  property.  The  intrust- 
ing such  a  powerful  and  dangerous  engine  as  a  locomotive  to 
one  who  will  not  submit  to  control  and  render  implicit  obedience 
to  orders  is  itself  an  act  of  negligence,  the  causa  caumms  of 

the  mischief Any  relaxation  of  the  stringent  policy  and 

principles  of  the  law  affecting  such  cases  would  be  highly 
detrimental  to  the  public  safety:''  Philadelphia  S  Beading B.  B. 
Co.  V.  Derby,  supra. 

Again:  it  was  the  duiy  of  the  company  to  proride  engines 
properly  constructed  and  in  good  order,  with  suitable  fixtures 
for  preventing  injuries  likely  to  occur  from  the  nature  of  their 
business;  and  to  use  '*  such  care  and  diligence  in  using  their 
locomotive  upon  the  road  as  would  be  exercised  by  a  skillful, 
prudent,  and  discreet  person,  having  a  proper  desire  to  avoid 
injur}' to  property  along  the  road:"  BaUimare  S  Susquehanna 
B.  B.  Co.  V.  Woodruff,  4  Md.  257;  to  provide  a  safe  track,  a 
safe  engine  and  cars,  and  a  suitable  number  of  competent  and 
faithful  men  to  carry  on  the  work:  Hegeman  v.  Western  B.  B. 
Co.,  16  Barb.  856;  Mayor  etc.  ofN.  Y.  v.  BaHeif,  2  Denio,  441; 
Cleveland  etc.  B.  B.  Co.  v.  Keary,  8  Ohio  St.  206;  Bradley  t.  Bos- 
ton etc.  B.  B.,  2  Cush.  589. 

Again:  it  is  a  well-settled  rule  of  law,  and  highly  applicable 
to  engines  and  locomotives  on  railroads,  that  persons  having 
charge  of  instruments  of  great  danger  are  bound  to  manage 
them  vrith  the  utmost  care:  Dixon  v.  Bell,  5  Mau.  &  SeL  198; 
Lynch  v.  Nurdvn,  1  Ad.  &  El.,  N.  S.,  29,  41  Eng.  Com.  L.  422. 
It  is  well  said  by  the  supreme  court  of  Ohio  that ''  no  one  has  the 
right  to  put  in  operation  forces  calculated  to  endanger  life  and 
property  without  placing  them  under  the  control  of  a  compe- 
tent and  ever-active  superintending  intelligence.    Whether  he 
undertakes  it  or  procures  another  to  represent  him,  the  obliga- 
tion remains  the  same,  and  a  failure  to  comply  with  it  in  either 
case  imposes  the  duty  of  making  reparation  for  any  injury  that 
may  ensue:  Cleveland  etc.  B.  B,  Co.  v.  Keary,  supra.    And  in 
this,  as  in  all  other  cases  of  agency,  the  rule  is,  that  **  the  prin- 
cipal holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and 
therebr  he,  in  effect,  warrants  his  fidelity  and  good  oondaoi  in 
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all  matters  within  the  scope  of  the  agency:"  Stoxy  on  Agency, 
452. 

The  question  of  gross  negligence  or  wanton  mischief  was  dis- 
tinctlj  snbmitted  to  the  jnxy,  and  was  a  material  part  of  the  case; 
and  whether  we  consider  it  with  respect  to  the  bad  condition  of 
the  track  and  the  absence  of  appliances  and  fence  necessary  for 
its  safe  operation,  or  the  xmfitness  and  recklessness  of  the  en- 
gineer, it  is  plain  that  the  jury  were  at  liberiy ,  from  the  evidence, 
to  find  that  the  injury  was  occasioned  either  by  the  gross  neglect 
of  the  company,  or  the  wanton  mischief  of  the  engineer.  That 
was  a  question  which  they  had  the  right  to  determine,  and  their 
Terdict  cannot  be  disturbed  on  that  ground,  when  the  eyidence 
conduces  to  support  it  in  any  fair  view  in  which  it  can  be  taken, 
especially  when  the  testimony  is  conflicting  and  the  credit  of 
witnes^s  is  inyolved.  Under  such  circumstances,  their  finding 
settles  the  fact:  Philadelphia  S  Beading  R.  R.  Co.  v.  Derby,  14 
How.  486;  Lynch  y.  Nurdin,  supra;  Beers  y.  Eausaionuc  B.  B. 
Co.,  19  Conn.  666.  Lord  Denman  says,  in  Lynch  y.  Nurdin, 
mipra:  ''  It  is  a  matter  strictly  within  the  province  of  a  jury  de- 
ciding on  the  circumstances  of  each  case." 

And  it  is  immaterial  whether  the  jury  thought  there  was 
gross  neglect  or  willful  mischief.  The  rules  above  stated  apply 
equally  to  either  state  of  the  case,  and  would  warrant  the  jury 
in  finding  exemplary  damages,  if  the  circumstances  of  neglect 
or  aggravation  tended  to  justify  it,  and  they  thought  fit  to 
award  it.  In  the  last  case  cited,  Lord  Denman  says:  **  Between 
willful  ihischief  and  gross  negligence  the  boundary  line  is  hard 
to  traoe^I  should  rather  say,  impossible.  The  law  runs  them 
into  each  other;  considering  such  a  degree  of  negligence  as 
flome  proof  of  malice:''  Lynch  v.  Nurdin,  supra.  And  upon 
the  same  principle  the  numerous  cases,  whether  of  gross  n^li- 
genoe  or  wanton  wrong,  have  proceeded,  in  which  exemplary 
damages  have  been  awarded.  For  it  matters  but  little  to  a  party 
injured  whether  the  wrong  be  done  with  a  malicious  intent,  or 
by  gross  violation  or  neglect  of  duiy. 

It  must  be  taken,  then,  that  the  verdict  of  the  jury  settles  the 
question  that  there  were  circumstances  >f  aggravation  tending 
to  show  gross  negligence,  or  a  wanton  a.  id  reckless  disposition 
to  injure  or  destroy  the  plaintiff's  property.  And  it  is  well  set- 
tied  that  if  the  property  was  destroyed  under  such  circum- 
stances, exemplary  damages  may  be  awarded :  Sedgwick  on  Dam- 
ages, 42  et  seq.;  Id.  488,  489;  3  Graham  k  Waterman  on  New 
Trials,  1121  et  seq.,  and  cases  there  cited;  and  the  damages 
allowed  in  this  case  do  not  appear  to  be  enormous. 
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Upon  a  careful  consideiatioii  of  the  whole  ease,  in  view  of  itv 
great  importance  to  the  community,  we  are  of  opinion  that  the 
judgment  is  correct;  and  it  is  accordingly  affirmed. 

A  reargument  was  asked  on  so  much  of  the  opinion  as  relates 
to  TindiotiTe  damages,  but  it  was  refused. 
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iU  road:  Cfhieoffo  Jb  M.  B.  B,  Co.  ▼.  Patehiit^  61  Am.  Deo.  d5,  note  72»  and 
CMM  there  collected.  Bat  thie  right  ia  no  greater  than  the  right  of  any 
other  proprietor  in  the  actual  oooopandy  and  nae  of  his  lands,  and  does  nok 
exempt  the  comxMuiy  from  the  daty  enjoined  by  law  npon  every  man  ao  t» 
use  his  own  property  as  not  to  do  any  nnnecessary  and  nnavoidaUe  injury  t» 
that  of  another:  Kenohacher  t.  Clemkmd  etc  B.  B.  Co.^  62  Id.  246. 

COKMOir-IAW  BCTLB,   BSQUIBINO  OWNKB   OV  GaTTLB  TO   KSSP  TBUf  ▲* 

HOMB,  has  never  been  in  force  in  Ohio,  it  being  inapplicable  to  the  condition 
ol  the  people:  Kerwhaehtr  v.  Cleveland  etc  B.  B.  Co.,  62  Am.  Dec  246.  The 
owner  of  cattle  was  in  that  state,  as  in  Mississippi,  permitted  to  allow  his  oat- 
tie  to  go  at  large  in  the  neighboring  range:  Id.  See  also  Ba{ford  v.  JfMsis- 
9^ppi  CmL  B.  B.  Co.^  43  Miss.  239;  New  Orlean$  etc.  B.  B.  Co.  v.  liM,  4B 
Id.  578;  M.dfO.  B.  i?.  Co.  v.  J^iK^Mm,  60  Id.  573,  all  citing  the  principal  case. 

LlABILITT  OV  lUzUtOAD  COMPAyT  FOB  KiLLINO  CaTTLS  ON    ITS  TbAOX: 

See  Korris  v.  Androicoffgin  B.  B.  Co.,  63  Am.  Dec.  621,  note  625,  where 
other  cases  are  collected;  Kerwkachgr  v.  Cleveland  etc,  B.  B.  Co.,  62  Id.  246» 
note  270;  Chicago  A  M.  B.  B.  Co.  v.  Patckm,  61  Id.  66,  note  72.  A  rail- 
road company  is  only  bound  to  use  reasonable  care  to  avoid  the  destmctico 
of  stock  on  its  track:  Mieaiaaippi  Cent.  B.  B.  Cou  v.  JTOer,  40  Miss.  48,  citing 
the  principal  case. 

Fbvoibo  Bazlroassx  See  Morris  v.  Androeeoggin  R.  B.  Co.,  63  Am.  Dec» 
621t  note  625;  Thorpe  v.  RuiUmd  He  B.  B.  Co.,  62  Id.  625;  Kenehaeher  v» 
d^fdand  etc.  B.  B.  Co.,  Id.  246,  note  270,  where  other  casss  are  collected.. 
hi  Memiphie  A  C.  B.  B.  Co.  v.  Orr,  43  Miss.  287,  it  was  held,  citing  the  prin* 
dpal  case,  that  in  that  state  a  railroad  company  is  not  boond  to  fence  its  road 
to  prevent  the  intrusion  of  cattle  on  its  track. 

CoNTBiBinx>RT  Nbouobvcb  AmonNG  BsooTBBT:  See  ddena  eic.  B.  B., 
Co.  V.  Fay,  63  Am.  Dec.  323,  note  333,  where  other  cases  are  collected^ 
Penneyhania  B.  B.  Co.  v.  AepeU,  62  Id.  2S3,  note  327.  If  a  passenger  on  a 
railroad  train  could,  by  the  exercise  of  ordinary  care,  have  avoided  the  in* 
jury,  he  cannot  recover:  Southern  B.  B.  Co.  v.  Kendriek,  40  Miss.  386; 
nekabwrg  A  M.  B.  B.  Co.  v.  WHMna,  47  Id.  422,  both  citing  the  principal  case. 
But  to  prevent  the  plaintifiTs  recovery,  his  negligence  must  proximately  ocn- 
tributo  to  the  injury.  If  the  sole  immediate  canse  of  the  injury  was  the 
defendant's  negligence,  the  plaintiff  can  recover,  notwithstanding  previous 
negligence  of  his  own:  Miaaiseippi  CerU.  B.  B.  Co.  v.  Mdaon,  51  Id.  244» 
citing  the  principal  case. 

LiABiLiTv  or  Raxlboad  Gompakt  vob  Kbouoenob  or  ITS  Sbbvabtss 
See  Black  v.  CarroUUm  B.  B.  Co.,  68  Am.  Dec.  586,  note  589,  where  other 
cases  are  collected;  Pemuylmima  B.  B.  Co.  v.  Aepdl,  62  Id.  323,  note  327. 
Common  carriers  of  passengers  are  bound  to  employ  temperate  and  disoreel 
agente  and  servanto  in  the  running  of  their  trains:  Neio  Orleama  eta  A  A  (h» 
AUMtUm,  88  Mink  278,  citing  the  principal 
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EzDfPLAjtT  BAMAOifli  WHXK  MAT  BH  AujOTWEDi  See  Block  V,  ClorroO- 
iom  B.  JL  Co,^  03  Am.  Dm.  586,  note  689,  where  other  oaaee  are  ooUeded. 
Groae  negUgenoe  or  wanton  misohief  anthorises  a  jury  to  find  ezemplary 
damages:  MempkU  ^C.R.R.  Co.  ▼.  WUtfidd^  44  Afias.  494;  Ci^  qf  Chicago 
T.  MatUny  49  lU.  245,  both  eitfaig  the  principal  ease.  In  actiona  of  tort  for 
penonal  grievanoee  done  to  the  plaintiff  by  frand,  gross  negligenoe,  or  oppreS" 
sion,  the  Jury  may  give  soeh  ezemplaiy  damages  as  they  may  think  the 
wrong  done  jnstifies:  Helm  ▼.  MeOaughan^  82  Miss.  49;  NewOi'Immieic  & 
£.Ch,r.  Hwntt  86  Id.  667,  both  dting  the  principal 
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Bum  or  Fnm  OorxBar  and  ot  IsrAum  as  Bqititabls  Ownsbs  of  prop- 
erty, the  kgal  title  to  which  is  veated  in  trostees,  is  not  barred  by  the 
failure  of  the  trostees  to  institate  a  soit  for  ite  reoovefy  until  after  the 
lapee  of  the  period  presoribed  by  the  statute  of  limitations. 

GnrxBAL  DncuBBKB  TO. Bill,  Sbttino  up  Statuts  or  LiMiTAnoira,  ought 
not  to  be  sustained  where  there  are  several  complainants  who  are  shown 
to  be  infants,  and  another  whose  disability  is  not  distinctly  shown. 

Appeal  from  the  Buperior  court  of  chaooeiy.  The  opinion 
■tates  the  case. 

Terger  and  Buekg^  and  Oeorge  L.  PMsr^  for  the  appellants. 

George  8*  Terger ,  for  the  appellees. 

By  Ooort,  Habdt,  J.  The  material  facts  stated  in  the  conn 
pbunanfs  bill  are,  that  in  January,  1841,  the  complainant, 
Adeline  Shirley,  the  irife  of  James  Shirley,  purchased  from 
Leigh,  Maddox  &  Co., and  Samuel  B.  Marsh,. the  slaves  in  con- 
troversy, for  her  sole  and  separate  use,  and  in  behalf  of  herself 
and  her  children,  which  she  then  had  or  thereafter  might  have; 
and  that  Marsh  and  Leigh,  Maddoz  &  Co.  conveyed  the  slaves 
to  Shattuck  and  Caruthers,  as  trustees  for  Mrs.  Shirley  and  her 
children,  and  others,  upon  the  following  trusts:  that  the 
trustees  should  permit  Mrs.  Shirley  and  her  children,  and  James 
Shirley  as  their  agent,  to  have  the  possession  of  the  slaves,  and 
other  property  mentioned  in  the  deed,  and  to  receive  the  hire 
and  profits  of  the  same  to  their  own  u«e,  except  so  much  thereof 
as  should  pay  to  Leigh,  Maddox  &  Co.,  and  to  Marsh,  the  debts 
due  them,  and  for  which  they  purchased  the  property,  as  stated 
in  the  deed,  which  payments  the  trustees  covenanted  should  be 
paid  as  specified  in  the  deed;  it  was  further  stipulated  by  the 
trustees  that  the  fdaves,  and  other  property  mentioned  in  the 
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deed,  Bhould  be  kept  together  until  the  yonngeBt  of  the  fatniB 
children  of  James  and  Adeline  Shirley,  if  any,  shonld  arriYe  at 
the  age  of  tweniy-one  years,  and  should  there  be  no  sach  future 
issue,  then  xmtil  the  youngest  child  named  in  the  deed  should 
arrive  at  the  age  of  twenty-one  years;  and  then  that  the  trustees 
should  make  an  equal  division  of  the  slaves  and  their  increase 
between  Mrs.  Shirley  and  her  children. 

In  pursuance  of  the  terms  of  this  deed,  the  slaves  remained  in 
the  possession  of  Mrs.  Shirley,  and  were  controlled  by  her  hus- 
band, James  Shirley,  as  her  agent,  but  vnthout  any  claim  on  his 
part,  and  this  was  continued  until  the  year  1846,  when  they 
were  levied  upon  under  a  judgnient  in  &vor  of  Martin,  Pleas- 
ants &  Co.,  against  James  Shirley,  rendered  in  the  circuit  court 
of  the  United  States,  for  this  state,  at  Jackson,  in  May,  1837, 
and  sold  under  execution  thereon,  and  purchased  by  Gteoige 
Feam,  who  then  took  them  in  possession,  and  now,  by  himself 
or  through  his  agent,  holds  them  under  that  purchase. 

The  bill  also  states  that  the  lien  of  the  judgment  of  Martin, 
Pleasants  &  Co.  had  expired  when  the  sale  was  made,  or,  at  all 
events,  that  it  was  inferior  to  that  under  which  Leigh,  Maddox 
ft  Co.  and  Marsh  purchased,  and  from  which  complainant's  title 
is  derived;  and  that  the  lien  of  the  judgment  having  ceased  to 
exist  when  the  properly  veas  levied  upon  under  it,  the  judgment 
itself  was  extinguished  by  the  discharge  of  James  Shirley^  m  * 
certificated  bankrupt  under  the  act  of  congress. 

The  prayer  is  for  a  delivery  of  the  slaves  to  the  oomplaiuants, 
and  for  an  account  and  decree  for  payment  of  the  hire,  eto. 
The  defendants  demurred  to  the  bill,  setting  up  the  statute  of 
limitations  as  a  bar  to  the  relief  sought.  The  demurrer  vraa 
ovexruled,  and  from  that  order  this  appeal  is  taken. 

The  only  question  necessaiy  to  be  considered  is,  whether  the 
possession  of  Feam  under  his  purchase  is  a  bar  to  the  reooveiy 
of  the  complaixiants.  It  appears  by  the  bill  that  the  levy  upon 
the  slaves  was  made  in  1846,  and  that  they  were  sold  under  the 
execution  prior  to  February,  1846,  and  that  Feam  has  had  them 
in  his  possession  or  under  his  control  ever  since,  claiming  them 
under  his  purchase.  Whether  the  judgment  under  which  he 
purchased  was  a  lien  or  not,  or  whether  it  was  in  law  extin- 
guised  or  not  by  the  discharge  of  Shirley  as  a  bankrupt,  is 
immaterial  with  reference  to  the  defense  which  Feam  sets  up  as 
a  bar  to  the  complainant's  recovery.  The  bill  was  filed  in  Janu- 
ary, 186&,  and  it  is  clear  that  the  adverse  possession  of  Feam 
for  more  than  three  years  is  a  bar  to  the  relief  sought,  unless 
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tlxe  ooTertore  of  lbs.  Shirley  and  the  i2ifAn<7  of  her  0^ 
Ten  the  application  of  the  bar  to  the  case. 

If  the  legal  title  had  been  in  Mrs.  Shirley  and  her  children, 
and  there  had  not  been  a  party  competent  to  aaaert  and  prose- 
cute a  claim  to  the  property,  there  can  be  no  doubt  but  that  the 
disability  of  herself  and  of  her  children  would  hare  prevented 
the  running  of  the  statute.  But  it  is  insisted  that  the  bill  shows 
that  the  legal  title  was  in  the  trustees,  who  are  to  be  regarded  as 
the  owners,  and  were  competent  to  sue,  and  having  failed  to  do 
eo,  their  remedy  is  lost  against  the  purchaser,  and  also  the  right 
of  recovery  by  the  cestui  qwe  trust. 

This  rule  is  suf^rted  by  many  authorities;  but  a  oontnury  doc- 
trine has  been  held  by  this  court,  in  the  case  of  Bacon  v.  Qray^ 
23  Miss.  140.  Judge  Sharkey,  in  delivering  the  opinion  of  the 
.court  in  that  case,  says  that ''  the  saving  in  favor  of  infants  in 
this  statute  is  general.  It  covers  all  rights  of  infants,  and  oper- 
ates against  all  persons.  At  least,  there  is  no  exception  in  the 
statute  itself;  and  to  hold  that  time  does  create  a  bar  against  in- 
fants, in  certain  cases,  is  to  interpolate  on  the  statute."  In  an- 
swer to  the  objection  that  the  infant's  property  is  held  by  the 
trustee,  whose  duty  it  was  to  sue  for  it,  and  who  was  entirely 
capable  of  suing,  he  says:  "An  infant's  property  is  always  held 
by  a  trustee.  If  there  should  be  no  will  or  settlement,  it  goes 
first  into  the  hands  of  the  administrator,  who  may  dispose  of  it 
illegally,  or  suffer  it  to  be  lost.  In  the  next  place,  it  goes  into  the 
hands  of  the  guardian,  who  may  also  be  negligent,  or  violate  his 
trust.  The  in&nt  cannot  hold  possession,  or  even  sue  for  his 
property,  without  the  aid  of  the  guardian,  nor  can  he  make  any 
valid  contract  in  reference  to  it.  If  property  be  settled  for  his 
benefit  by  will  or  deed,  a  trustee  must  intervene.  The  law,  in 
some  way  or  other,  forces  the  property  into  the  hands  of 
trustees;  and  one  of  the  great  objects  of  the  saving  was  to  pro- 
tect infants  against  the  mismanagement  and  negligence  of  those 
trustees.  It  must  have  been  designed  to  prevent  an  injury  from 
the  act  of  any  one,  by  affording  a  full  opportunity  to  him  to 
protect  himself  when  his  judgment  should  become  sufficiently 
ripened  to  enable  him  to  understand  his  rights."  And  the  con- 
olusion  in  that  case  was,  that  the  infant's  right  of  action  did  not 
4MMsrue  until  he  had  arrived  at  full  legal  age,  and  that  it  was  not 
barred  until  the  lapse  of  three  years  thereafter. 

We  consider  that  decision  as  founded  upon  a  just  view  of  the 
object  and  policy  of  the  saving  of  the  rights  of  minors,  con- 
tained in  the  statute;  and  the  principle  there  stated  is  as  appli* 
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eaUe  to  the  xighla  of  tk/eme  covert  as  to  those  of  infuitB.  It  i# 
an  adjudication  upon  the  question,  which  no  longer  leaTss  it  aa 
open  one  in  this  court 

But  it  is  olqected  that  the  bill  does  not  show  that  James  J. 
Shirlej  one  of  the  ceduis  que  trtui^  and  whose  ezeoutiiz  is  ono 
of  the  complainants,  was  an  infiint,  and  that  his  disabilitjr 
would  prevent  the  running  of  the  statute  of  limitations  as  to 
him;  and  that  if  his  right  is  barred  by  the  statute,  all  the  com- 
plainants are  barred,  because  their  claim  is  joint;  and  there* 
fore  that  the  demurrer  should  have  been  sustained  and  the  bill 
dismissed. 

The  bill  does  not  positirely  show  that  he  was  an  infant  at  th» 
time  Feam  purchased  the  properly,  and  if  he  had  been  the- 
only  complainant,  it  would  hare  been  necessary  that  the  bill 
should  show  his  disability,  in  order  to  show  his  right  toreoofer.. 
But  where  there  are  eevrnd  complainants  who  are  shown  to  b» 
in&nts,  and  another  whose  disability  is  not  distinctiy  shown, 
and  the  demurrer  is  general,  without  giving  notice  of  tho 
objection  to  the  bill,  on  account  of  its  insuffidency  in  its  alle- 
gations, as  to  the  disability  of  one  of  the  complainants,  it  would 
not  be  proper  to  sustain  the  demurrer,  and  deprire  the  com- 
plainants of  the  right  to  amend,  so  as  to  show  the  disability 
of  that  complainant.  Such  a  practice  might  operate  much  to 
the  prejudice  of  the  complainants,  while  if  the  defendant  had 
given  notice  of  the  nature  of  the  objection  it  might  have  been 
remedied  by  amendment.  On  the  oilier  hand,  no  injury  could 
arise  to  the  defendant  by  overruling  his  demurrer  on  this 
ground,  because,  if  one  of  the  complainants  was  not  under  dis- 
ability, and  the  claim  was  barred  as  to  him,  this  may  be  relied 
on  by  answer;  and  where  the  fact  is  established,  the  claim 
being  joint,  the  bar  must  prevail  as  to  all  the  complainants. 

The  decree  overruling  the  demurrer  is  therefore  affirmed, 
and  the  cause  remanded,  and  the  defendants  required  to  answer 
within  sixty  days.  

Statuts  or  Limitations  nr  Gases  or  Tbusis:  See  IflKkuM  v.  Ol^,  47 
Am.  Deo.  632,  note  638,  where  other  caaee  are  oolleot^  An  action  in  fitvor 
of  a  ward  is  not  harred  by  the  failure  of  hia  guardian  to  sne:  Peanon  t.  Me^ 
iftUcM,  87  Min.  609;  Andmg  y.  Dams,  X  Id.  608;  Bd^ord  t.  JAmmm,  66  Id. 
23,  all  citing  the  principal  oaae. 

Ths  ntmciPAL  gabs  is  oitxd  in  ParmeU  t.  JicOkUf^  62  Miaa.  481,  t» 
tlM  point  that  the  aaving  ohuiae  in  the  Missiasippi  atatate  inolndea  the  eqoita^ 
Ue  right  of  thoae  diaabled  to  aae,  as  well  as  their  legal  righta. 


Oet  ISiML]  Whttcoicb  v.  Bxmi  Wn 

Whitoomb  v.  Rebo. 


pi  iCBOMipn,  ser.] 

OHiuvBm  or  Iwaamrm  Who  Lbatis  Ko  Widow  amm  BanzuD  fo  Vmas 

asTr  of  tiieir  father  which  waa  exempt  by  law  torn  wpeontiim  fai  hk 

life-tiiiie,  Qiidflr  the  Mi«iB8ippi  act  of  1862. 
Dmhtdt  18  voT  ^'MBaBAKxay"  HOE  Don  Hb  Oabbt  on  "TeaiHi'*  within 

the  moaninr  of  a  etatnte  esceniptiiiff  from  conontion  the  **too&i  of  ik 

meohaoio  neoeenxy  for  oanyiog  on  Ide  tnule.** 

AniAL  from  the  probate  ooort  of  MiiditKin  eoanlgr.  Hm 
opixdon  etfttee  the  oMe. 

Laiumon  and  Luekd^  tot  the  appeUanii 
Davis  and  Eitt,  for  the  appellee. 

By  Court.  Bjxdy,  J.  The  appellee^  as  the  gaardiaa  of  th# 
minor  children  of  Young  W.  Lewis,  deoeaaed,  filed  this  petition 
in  the  probate  oonrt  against  the  appellant,  his  administmtor, 
praying  the  appointment  of  oommissionerB  to  set  apart  to  the 
wards  so  much  of  the  estate  of  their  deceased  father  as  waa 
exempt  from  execution. 

It  appears  that  the  mother  of  the  children  died  before  their 
father,  who  left  no  widow  at  his  death,  and  that  he  waa  a  prac- 
ticing dentist,  and  died  intestate. 

On  the  hearing,  the  court  appointed  oommissioneni  to  set 
apart  certain  articles  of  personal  property,  including  a  set  of 
dentist's  instruments  belonging  to  the  deceased;  and  from  tfaia 
order  the  administrator  appealed. 

The  first  question  presented  is,  whether  the  properly  of  flie 
deceased  which  is  exempt  by  law  from  execution  descends  to 
the  children  where  the  father  dies  leaTing  no  widow. 

The  act  of  October  20, 1862,  provides  that  ''  all  property^ 
real,  personal,  or  mixed,  at  present  exempt  from  execution  by 
virtue  of  any  laws  now  in  force,  upon  the  death  of  the  husband, 
dying  intestate,  [shall]  descend  in  like  manner  as  other  properly 
descends,  according  to  the  laws  now  in  force,  to  the  widow  and 
children  during  widowhood,  and  afterwards  to  all  the  children 
alike,  free  from  aU  contracts  and  liabilities  of  said  decedent,  or 
his  widow  during  her  life:"  Id.,  p.  66. 

It  has  been  held  by  this  court  that  the  right  to  one  year's 
provision  out  of  the  estate  of  the  deceased,  given  by  the  act  of 
1889  to  ''  the  widow  and  children,"  is  not  dependent,  as  to  the 
children,  upon  the  life  of  the  mother:  Edwards  v.  McChe^  27 
Miss.  92.    And  the  act  of  1852,  above  cited,  still  more  clear^ 
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<x>nf6rB  the  BalwtentiTe  right  emfanoed  in  it  iq^on  the  ehfldran. 
The  provision  is,  that  the  property  rafexxed  to  shall  deeoend  "to 
the  iddow  and  children  during  widowhood,  and  afterwards  to 
all  children  alike;"  from  which  it  is  plain  that  all  such  prop- 
-erty  goes  to  the  children  upon  the  death  or  marriage  of  the 
widow.  Both  the  terms  of  the  act,  and  the  reason  upon  which 
it  is  founded,  show  that  the  protection  of  the  rights  of  the  chil- 
<lren,  independently  of  those  of  the  widow,  was  the  subject  of 
•pedal  consideration.  For  if  the  necessities  of  the  duldxen, 
with  the  care  and  protection  of  the  mother,  were  the  objects  of 
special  protection,  it  is  manifest  that  they  must  haye  been 
much  more  the  subjects  of  protection  when  deprived  of  their 
mother.  And  we  think  that  they  are  entitled  to  the  benefit  of 
the  proTisions  of  the  statute,  though  the  father  die  leaving  no 
widow. 

The  second  question  presented  is,  whether  the  instruments  of 
«  dentist  are  embraced  in  the  language  of  the  statute  exempting 
from  execution  the  "  tools  of  a  mechanic  necessary  for  carrying 
on  his  trade.'' 

We  do  not  think  that  this  provision  can  be  extended  to  the 
description  of  instruments  in  question.  A  dentist  cannot  be 
properly  denominated  a  ''  mechanic."  It  is  true  that  the  prac- 
tice of  his  art  requires  the  use  of  instruments  for  manual  opera- 
tion, and  that  much  of  it  consists  in  manual  operation;  but  it 
also  involves  a  knowledge  of  the  physiology  of  the  teeth,  which 
cannot  be  acquired  but  by  a  proper  course  of  study;  and  this  is 
taught  by  learned  treatises  upon  the  subject,  and  as  a  distinct, 
though  limited,  department  of  the  medical  art,  in  institutions 
established  for  the  purpose.  It  requires  both  science  and  skill; 
and  if  such  persons  could  be  included  in  the  denomination  of 
"  mechanics  "  because  their  pursuit  required  the  use  of  mechan- 
ical instruments  and  skill  in  manual  operation,  the  same  reason 
would  include  general  surgeons  under  the  same  denomination; 
because  the  practice  of  their  profession  depends,  in  a  great  de- 
gree, upon  similar,  instruments  and  operative  skill. 

Nor  could  such  a  pursuit  properly  be  said  to  be  a  trade.  That 
tenmis  defined  to  denote  '*  the  business  or  occupation  which  a 
person  has  learned,  and  which  he  carries  on  for  procuring  sub- 
sistence, or  for  profit — ^particularly  a  mechanical  employment, 
distinguished  from  the  liberal  arts  and  learned  professions,  and 
from  agriculture:''  Webster's  Dictionary.  It  is  nuuiifest  that  a 
pursuit  requiring  a  correct  knowledge  of  the  anatomy  and 
physiology  of  a  part  of  the  human  body,  as  well  as  mechanical 
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dcfll  in  the  use  of  the  necesaaiy  instrumentSy  could  not  be  prop- 
erlj  denominated  a  "  txade." 

The  order  of  lihe  probate  eonrt,  eo  far  as  it  respects  the  dental 
instmmentSy  is  therefore  rerersed,  and  the  caose  remanded  for 
further  proceedings  in  setting  apart  the  other  properly  emfaraoed 
in  the  order.  

*'Tooi4i  or  TRADSt**  MxAHDio  or,  Of  BnMrnoir  Laws:  See  note  to 
Kilbmm  T.  Demhig,  21  Am.  Deo.  546,  where  thissabjeot  isdiaonaeed  st  length. 

Thb  nmiciPAL  casi  is  gitxd  in  Wamaek  v.  Boyd^  81  MiM.  444.  Mid  ia 
OarpaUer  v.  Avwnlee,  38  Id.  204,  to  th«  point  that  the  etstnte  giving  prop-* 
ertj  of  a  deoeeeed  pereon,  exempt  from  ezeontion,  to  the  widow  and  ohildna^ 
givee  it  to  the  ehildnn  if  there  be  no  widow. 


drr  OF  Natohbz  v.  Vandbbybldb. 
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FanoL  AoaiBMBwr  bbtwkin  Pabtiss  to  Aotiov  of  Enonasgr  tbav 
JunoMXNT  BB  Entbbbd  therein  for  the  plaintiff  for  the  whole  of  the 
pnmiMe  ened  for,  bat  that  ezecntion  thereon  be  reetrioted  to  that  part 
to  which  his  title  wae  oonoeded  to  extend,  ie  not  a  contract  for  the  aale 
or  oonveyaooe  of  land,  and  is  not  within  the  statute  of  frauds. 

FaaoL  Aobbbmbnt  betwebn  Pabtibs  Cladono  Titlb  to  ADJOOfniO 
Lands  that  each  shall  take  and  hold  poeseasion  of  spedfio  parts,  with 
possession  dellTered  under  each  agreement,  is  in  effect  a  settlement  of 
the  daims  of  the  parties  to  the  parts  of  the  lands  to  which  thejr  ara 
feepectively  entitled,  and  a  surrender  of  all  claim  to  any  other  part  thaa 
that  agreed  to  belong  to  each,  and  is  not  distinguishable  in  principle  from 
a  parol  partition  of  lands  between  parties  in  possession  and  claiming  titla 
aooompanied  and  followed  by  possession  by  each  party  of  the  part  con* 
ceded  to  him.  Sach  an  agreement  is  valid  and  binding  upon  the  parties^ 
and  is  not  within  the  statute  of  frauds. 

W^BBB  Complainant's  Rsmbdt  at  Law  hab  Bbcomb  DouBrrvL  and  em- 
barrassed by  the  unconscientious  conduct  of  the  defendant,  a  oourt  of 
equity  will  take  jurisdiction  of  the  cause. 

Whkbb  Pbxmisxs  ABB  Speoiticallt  Dbsobibbi>  nr  JuDOMXMT,  and  tha 
plaintiff  takes  more  under  his  habert  /aeUm  pQ$9et§Umem  than  he  Is  en- 
titled to  recover,  the  defendant  cannot  have  reatltution  by  motion  In  the 
oourt  from  which  the  writ  issued. 

AmAL  from  the  district  chancery  court  at  Natchea,     The 
opinion  states  the  case. 

W.  T.  Martin  and  B.  Norths  for  the  appellant. 
J.  Winchester  f  for  the  appellees. 

]^  Court,  Hamdt,  J.    The  material  facts  stated  in  the  bill  in 
fliia  case  are,  in  substance,  that  in  the  year  1837  the  mty  ol 
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Natehes  puohafled  from  Buthexford  &  McNeil  oertain  redl 
estate  mthin  its  ooxpoxate  limits^  deeoribed  aa  lots  No.  4,  and 
part  of  lots  Nos.  1  and  8,  in  square  No.  80,  on  the  plat  of  the 
cify,  for  the  pnrpose  of  a  biuyingogronnd,  and  as  saoh  to  be 
kept  by  the  oiiy,  and  the  same  was  conveyed  to  them  by  deed, 
under  which  they  took  possession,  and  have  continued  in  pos- 
session for  the  pnrpose  specified,  until  dispossessed,  as  stated 
afterwards;  that  at  the  time  of  that  purchase  the  Boman  Cath* 
olic  society  had  possession  of  lot  No.  2,  in  square  No.  30,  under 
a  deed  from  one  Barland,  made  in  the  year  1802,  that  lot  being 
described  in  the  deed  as  **  the  lot  in  said  town  which  has  been 
used  as  a  Boman  Catholic  burying-ground;''  that  the  Catholio 
buiying-ground  never  extended  beyond  lot  No.  2,  and  at  the 
date  of  the  deed  to  the  Boman  OaUiolic  society  the  square  No. 
80  had  been  divided  into  the  lots  above  mentioned;  that  in  the 
year  1841  the  trustees  of  the  Boman  Catholic  society,  by  deed, 
conveyed  to  Joseph  Chanche,  Boman  Catholic  bishop  of  Natchez, 
the  same  premises  conveyed  by  the  deed  of  Barland  to  them,  de- 
ooribed  as  **  the  Boman  Catholic  burying-ground; "  that  Chanche 
died  in  July,  1852,  having  by  his  will  devised  the  premises  to 
Anthony  Blanc,  who,  in  the  year  1853,  by  deed,  conveyed  the 
same  to  James  O.  Yandervelde,  bishop  of  Natchez,  who  took 
and  has  since  held  possession;  that  in  the  year  1843  Chanche 
instituted  an  action  of  ejectment  against  the  city  of  Natches, 
claiming  title  to  the  whole  of  block  No.  80,  and  when  that  suit 
came  on  for  trial  it  was  admitted,  on  the  part  of  the  plaintiffii, 
that  the  Boman  Catholic  society,  in  whose  behalf  the  action  was 
brought,  were  not  entitled,  under  the  deed  from  Barland,  to  any 
part  of  lots  Nos.  1,  8,  and  4,  or  to  more  than  lot  No.  2,  which 
admission  was  made  on  the  testimony  of  certain-named  wit- 
nesses who  are  since  deceased,  who  testified  that  the  Boman 
Catholic  buxying-ground  was  on  lot  No.  2;  and  it  was  also  ad* 
mitted  by  the  defendants  that  their  indosure  included  part  of 
lot  No.  2,  embracing  sixty  feet  front,  and  running  back  one 
hundred  and  sixty  feet  to  lot  No.  4,  and  to  that  extent  the  plain- 
tifEs  were  entitled  to  recover;  that  when  the  title  of  the  parties  to 
their  respective  parts  of  the  property  was  first  ascertained,  it  was 
proposed  that  a  survey  should  be  had  to  ascertain  the  respective 
parts,  but  this  was  abandoned  upon  the  understanding  between 
the  parties  that  the  plaintiffs  would  only  demand  or  take  pos- 
session of  the  part  to  which  they  were  entitled,  as  above  stated, 
and,  acting  in  faith  of  that  agreement,  that  the  defendant  made 
a  written  agreement,  which  was  filed,  stating  that  both  par- 
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ties  claimed  title  under  Barlandi  and  pennitted  a  judgment 
to  be  rendered  for  the  entire  premiseB  claimed  in  ibe  deda- 
xation;  that  afterwards  a  enrvey  of  the  premiseB  was  duly  made, 
by  the  consent  of  the  parties,  in  accordance  with  the  previous 
agreement  made  when  the  judgment  was  rendered,  by  which  it 
was  found  that  a  part  of  lot  No.  2,  being  sixty  feet  front,  and 
running  back  one  hundred  and  sixty  feet,  was  then,  and  at  the 
time  of  the  rendition  of  the  judgment,  within  the  inclosuve  of 
the  defendants'  lots;  and  in  compliance  with  the  previous  agree- 
ment, the  diy  gave  up  possession  thereof  to  Ohandhe,  in  behalf 
of  the  plaintiff  in  the  judgment,  who  soon  afterwards  erected  a 
large  edifice  upon  it,  and  he  and  his  successor  have  since  held  it 
in  possession,  and  put  a  division  fence  upon  what  was  settled  to 
be  the  boundary  line  between  lot  No.  2  and  the  adjoining  lots 
of  the  same  square;  and  in  virtue  of  the  same  agreement,  the 
oily,  some  time  after  the  survey,  with  the  knowledge  and  acqui- 
escence of  Chanche,  made  costly  improvements  on  lot  No.  4, 
and  the  parts  of  lots  Nos.  1  and  3,  belonging  to  them. 

The  bill  charges  that  the  judgment  would  not  have  been  ren- 
dered but  with  the  understanding  abore  stated  as  to  the  limited 
extent  of  the  phuntifBs'  claim,  and  that  no  further  claim  would 
be  attempted  to  be  enforced  under  the  judgment;  that  in  viola- 
tion of  that  agreement,  Chanche  sued  out  a  wire  facias  to  revive 
the  judgment,  and  to  have  it  executed  as  to  the  residue  of  the 
lots  embraced  in  its  terms;  and  notwithstanding  the  effort  of 
the  city  to  resist  it,  upon  the  equitable  grounds  above  stated, 
the  judgment  was  revived,  and  execution  has  been  issued,  under 
which  the  city  has  been  turned  out  of  possession,  and  the  pos- 
session delivered  to  Vandervelde,  who  has  used  it  for  improper 
purposes,  and  de&ced  it  as  a  burying-ground,  and  is  about  to 
excavate  and  remove  the  earth,  destroying  the  graves,  and  thereby 
causing  a  forfeiture  of  the  estate  of  the  city  by  putting  an  end 
to  the  purpoee  and  use  for  which  the  premises  were  conveyed  to 
them. 

The  prayer  is  for  a  specific  performance  of  the  agreement,  for 
a  restoration  of  the  premises  to  the  possession  of  the  cily,  for 
an  injunction  against  setting  up  the  judgment  in  ejectment,  or 
holding  possession  to  the  premises  claimed  by  the  complainant, 
and  against  damage  to  the  premises,  by  removing  the  fences, 
earth,  or  otherwise  interfering  with  the  property. 

The  defendants  filed  a  general  demurrer  to  the  bill,  which  was 
sustained;  from  which  decree  this  appeal  is  taken.  The  first  ob» 
jection  taken  to  the  Inll  is  that  it  seeks  to  enforce  a  specific 
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formanoe  of  a  parol  agreement  oonoeniizig  lands*  which  is  void 
nnd«r  the  statute  of  frauds. 

The  substance  of  the  agreement,  as  stated  in  the  billy  is  that 
upon  the  trial  of  the  action  of  ejectment,  which  was  for  all  the 
lots,  it  was  asoertained  by  the  plaintifB^  and  admitted  on  their 
part,  that  thej  were  only  entitled  to  lot  No.  2;  and  on  the  part 
of  the  appellants,  it  was  admitted  that  the  dty  had  within  its  in- 
dosnre  part  of  that  lot,  and  thereupon  it  was  agreed  that  the 
recovery  should  really  be  confined  to  the  part  of  lot  No.  2  in 
the  possession  of  the  appellants,  and  that  the  judgment,  whid^ 
in  terms  embraced  all  the  lots,  should  not  be  enforced  against 
lots  Nos.  1,  8,  and  4,  which  were  then  in  the  possession  of  the 
appellants,  and  under  that  understanding  the  judgment  was 
rendered;  and  accordingly,  that  the  Roman  Oatholic  aodetj^ 
through  its  bishop,  took  possession  of  the  part  of  lot  No.  2 
embraced  in  the  agreement,  without  execution  issued;  and  by 
the  Toluntaiy  surrender  of  the  appellants,  and  by  consent,  HbB 
appellants  retained  possession  of  the  other  lots. 

We  do  not  consider  this  agreement  to  be  within  the  statute  of 
frauds.  It  is  not  a  contract  for  the  sale  or  conveyance  of  lands^ 
nor  does  it  contemplate  any  act  to  be  done  by  the  plainti&  in 
the  action  by  way  of  assurance  or  conveyance  of  the  title  to  the 
lots  held  by  the  cily.  It  was  simply  an  agreement  as  to  the 
execution  of  the  judgment,  and  as  to  the  extent  to  which  it  should 
operate.  No  tiUe  to  the  city  was  intended  to  be  derived  from  it; 
for  under  the  written  agreement  made  between  the  parlies,  they 
both  claimed  title  to  their  respective  parts  of  the  land  from  Bar> 
land  independently,  neither  claiming  any  right  through  or  under 
the  other.  The  judgment  did  not  ip90  fcu^  vest  a  title  in  the 
plaintiffs,  but  only  entitled  them  to  recover  possession  of  the 
premises  to  the  extent  to  which  it  might  rightfully  operate.  By 
its  terms  it  covered  all  the  lots;  but  by  the  agreement  its  opera- 
tion was  restricted  within  certain  limits.  The  obvious  purport 
of  the  agreement  was  not  that  it  should  entitle  the  defendant  to 
the  lots  in  her  possession  and  claimed  as  her  properly,  but  that 
the  plainti£k  should  not  attempt  to  enforce  their  execution.  Its 
effect  was  entirely  negative.  The  extent  to  which  the  plaintiffs 
should  enforce  the  judgment  was  a  very  different  question  from 
their  right  and  title  to  the  lots  claimed  by  the  defendants,  and 
which  by  the  agreement  was  virtually  admitted  to  be  the  prop- 
erty of  Uie  defendants;  and  that  the  judgment  had  relation  to 
the  possession  of  land  does  not  render  the  agreement  as  to  the 
extent  to  which  it  should  be  enforced  the  less  a  mere  agreement 


Oet  1856.]    Oett  of  Natchez  v.  VANBKBVXunL  685 

as  to  the  opezation  of  the  judgment,  or  make  it  an  agreement  in 
relation  to  the  sale  oi  conyeyanoe  of  hmds  within  the  statute  id 
frauds. 

Such  being  the  true  character  of  the  agreement,  the  judgment 
was  as  much  subject  to  its  control  as  a  judgment  affecting  the 
possession  of  personal  property,  and  could  no  more  be  enforced 
in  Tiohition  of  an  agreement  upon  which  it  was  rendered  than 
such  a  judgment. 

But  giTing  it  all  the  force  to  which  it  is  entitled,  as  an  agree- 
ment directly  affecting  the  title  to  lands,  it  is  plain  that  it  is 
but  an  agreement  between  parties  claiming  title  to  adjoining 
lands,  that  each  should  take  and  hold  possession  of  specific 
parts,  with  possession  deliTered  under  that  agreement.  Such  an 
agreement  is  neither  within  the  letter  nor  spirit  of  our  statute  of 
frauds,  which  merely  requires  Chat  **  any  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  the  making  of  any  lease 
thereof  for  a  longer  term  than  one  year,"  shall  be  in  writing.  It 
is  in  effect  a  settlement  of  the  claims  of  parties  to  the  parts  of 
the  lands  to  which  they  were  respectively  entitled,  and  a  sur- 
render of  all  claim  to  any  other  part  than  that  agreed  to  belong 
to  each.  There  is  no  substantial  difference  in  principle  between 
such  an  agreement,  when  carried  out  by  taking  possession  in 
severally  under  it,  and  a  parol  partition  of  lands  between  par- 
ties in  possession  and  claiming  title,  accompanied  and  followed 
by  possession  by  each  i>arty  of  the  part  conceded  to  him;  and 
such  partitions  are  held  to  be  valid  and  binding  upon  the  par- 
ties: Jackson  v.  Harder,  4  Johns.  203  [4  Am.  Dec.  262];  Slice  y. 
Derrick,  2  Bich.  L.  627;  WUdey  v.  Bmney,  81  Miss.  644.  And 
upon  the  same  principle,  a  parol  agreement  fixing  boundaries, 
followed  by  actual  possession  under  it,  would  not  be  within  the 
statute,  and  would  bind  the  parties.  The  agreement,  when  car- 
ried out  by  a  division  and  possession  in  these  cases,  would  con- 
clude the  parties;  and  the  agreement  in  this  case,  followed  by 
the  possession  taken  and  held  by  the  parties  in  pursuance  of  it, 
cannot  be  distinguished  from  the  principle  of  these  cases. 

The  next  objection  taken  to  the  bill  is,  that  the  appellants* 
remedy,  if  any,  was  at  law  by  action  of  ejectment,  or  by  motion 
in  the  circuit  court  for  restitution  of  the  possession  of  the  lots 
of  which  the  appellees  had  taken  possession  without  right  or 
title.  It  is  insisted,  in  behalf  of  the  appellants,  that  there  was 
no  clear,  unembarrassed,  and  adequate  remedy  at  law. 

With  respect  to  the  remedy  by  a  new  action  of  ejectment,  it 
is  true  that  the  recovery  in  the  former  action  would  not  bar  an 
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action  by  the  appellants,  to  recover  the  poseession  of  the  lots 
from  the  appellees,  to  which  they  had  no  title.  But  aooording 
to  the  allegationo  oi  the  bill,  this  remedy  would  be  attended 
with  difBlcultiep.,  s'^d  would  be  of  doubtful  success. 

The  title  of  ^Jie  appellants  is  alleged  to  be  under  a  deed 
from  Butherfor  J  &  McNeil,  made  in  1817,  and  possession  held 
under  it.  PoBdession  under  that  title  for  such  a  leng^  of  time 
would  !iP,/o  been  sufficient  to  prevent  the  plaintifb  recovering 
in  the  original  action  of  ejectment.  But  it  was  admitted  by  the 
parties,  by  a  written  agreement  made  in  that  cause,  and  as  the 
oill  alleges,  in  order  to  effect  the  amicable  adjustment  which 
▼as  intended  to  be  made,  that  both  parties  claimed  title  under 
Barland;  and  it  further  appears  that  Barland  conveyed  to  the 
plaintiffs,  by  deed  dated  in  1802,  the  lots  which  were  used  as  a 
Boman  Catholic  buxying-ground.  Whether  that  deed  embraced 
the  lots  claimed  by  the  appellants  depended  upon  the  testimony 
of  witnesses,  who  were  introduced  on  the  trial  in  the  action  of 
ejectment,  as  is  alleged,  and  who  proved  that  it  only  embraced 
lot  No.  2.  But  these  witnesses  are  since  dead,  and  the  appel- 
lants have  lost  the  means  of  making  that  proof.  If,  upon  the 
trial  of  an  ejectment  brought  by  the  appellants  against  the  ap« 
pellees,  the  latter  were  to  introduce  this  agreement  in  writing, 
that  both  parties  claimed  title  from  Barland,  and  show  the  deed 
from  Barland  to  the  appellees  and  possession  by  them  under 
that  deed  of  a  part  of  the  premises,  claiming  the  whole,  this 
evidence  would  tend  strongly  to  destroy  the  appellants'  daiift 
under  the  deed  of  Rutherford  and  McNeil,  and  would  probably 
defeat  a  recovery,  unless  it  could  be  shown  that  the  Boman 
Catholic  buxying-ground  conveyed  by  the  deed  of  Barland  only 
embraced  lot  No.  2.  And  according  to  the  allegations  of  the 
bill,  that  proof  is  lost  or  at  least  is  rendered  very  doubtful  by 
the  death  of  the  witnesses  upon  whose  testimony  it  was  shown 
on  the  former  trial.  These  disadvantages  under  which  the  ap- 
pellants labor  have  been  occasioned,  as  is  alleged,  by  the  admis- 
sions and  agreements  made  on  the  trial  between  the  parties,  and 
through  confidence  in  the  good  faith  of  the  plaintiffs  in  that  suit, 
with  a  view  to  an  amicable  settlement  of  their  respective  rights, 
and  after  the  claim  of  the  appellants  had  been  established.  If 
the  statements  of  the  bill  be  true,  the  legal  remedy  is  doubtful 
and  embarrassed,  and  the  appellants  have  been  placed  in  that 
position  by  the  violation  of  an  agreement  in  the  former  suit, 
which  was  intended  as  a  settiement  of  the  respective  rights  of 
the  parties.    Under  such  circumstances  they  should  not  be 
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driyen  to  a  doabthil  remedy,  and  have  a  right  to  insist  in  eqoilgr 
upon  the  agreement. 

As  to  the  remedy  by  motion  in  the  oirouit  court  for  restitation, 
it  is  manifest  that  was  not  a^aihible  in  this  case.  Where  the 
dedaration  and  judgment  are  general,  and  not  definite,  in 
describing  the  premises,  and  the  phuntiff  takes  under  his  habere 
facias  more  than  he  is  entitled  to  recover,  the  defendant  may 
have  restitution  by  motion  in  the  court  from  which  the  writ 
issued.  But  not  so  when  the  premises  are  specifically  described 
in  the  judgment,  as  was  the  case  here:  Adams  on  Ejectment, 
241;  Jackson  y.  Baihbone,  8  Cow.  291. 

But,  moreover,  no  execution  was  issued  to  enforce  the  agree- 
ment, and  it  was  voluntarily  carried  out  by  the  parties.  After- 
wards, when  the  scire  facias  was  issued  to  revive  and  enforce  the 
judgment  beyond  the  agreement,  the  appellants  resisted  it  by 
the  defenses  set  forth  in  this  bill;  but  they  were  held  to  be  in- 
sufficient, it  is  presumed,  because  they  were  equitable  in  their 
nature,  and  not  allowable  to  annul  a  judgment  in  a  court  of  law. 

Finally,  as  to  the  general  equily  of  the  case,  the  bill  shows,  in 
e£E6ct,  that  the  respective  rights  of  the  parties  to  the  several  lots 
were  agreed  to  be  settled  amicably  in  the  ejectment  suit,  and 
that,  though  a  general  judgment  for  all  the  lots  was  rendered 
for  the  plaintiffs,  they  were  only  entitled  to  lot  No.  2,  and  that 
possession  of  that  lot  should  be  delivered  up  to  them  without 
execution;  that  possession  was  surrendered  by  the  appellants 
accordingly,  the  other  lots  being  retained — ^under  the  agreement 
and  with  the  assent  of  the  plaintiffs — ^by  the  appellants;  that  the 
appellants'  right  to  the  lots  retained  by  them  was  established  on 
the  trial,  but  that  the  judgment  was  not  rendered  accordingly, 
because  the  plaintiffs  in  the  action  agreed  that  their  rights  should 
be  amicably  settled  as  agreed  on,  and  the  city  relied  upon  the  good 
ftuth  of  the  plaintiffs,  in  consequence  of  which  the  means  of 
establishing  its  rights  are  either  lost  or  rendered  doubtful,  and 
the  plaintiffs,  after  having  obtained  all  that  they  were  entitled  to, 
and  had  agreed  to  receive,  have  availed  themselves  of  the  general 
terms  of  the  judgment  to  deprive  the  appellants  of  their  portion 
of  the  property,  which  they  retained  under  the  settlement  made 
between  the  parties. 

If  these  allegations  be  true,  it  is  manifest  that  it  is  a  case  of 
unconscientious  advantage,  which  a  court  of  equity  should  re- 
dress. In  equity,  the  agreement  of  the  parties  and  their  acts  in 
carrying  it  out  must  be  regarded,  under  the  circumstances  of 
the  case,  as  not  only  an  agreement  that  the  judgment  should  not 
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be  enforoed  against  the  lots  claimed  by  the  appeUants*  but  as  a 
settlement  of  their  respective  rights  to  the  lots  of  which  they 
had  possession  after  the  agreement  was  carried  out.  For  the 
agreement,  as  stated,  was  to  be  carried  out  without  legal  pro- 
cess, and  was  actually  carried  out  by  amicable  partition.  Under 
such  circumstances,  the  acts  of  the  appellees  are  equivalent  to  a 
partition,  and  conclude  them  from  any  further  claim  upon  the 
lots  claimed  by  the  appellants. 

The  decree  must  be  reversed,  the  demurrer  overruled,  and  the 
defendants  below  required  to  answer  the  bill  within  sixty  days, 

Pabol  PABTinoir  ov  Lamm,  whkn  Valid:  See  McMaktm  v.  McMahtm^  51 
Am.  Bee.  481,  note  486;  XyncA  v.  Baxter^  61  Id.  736,  note  740,  where  other 
cftiee  are  ooUeoted.  A  parol  partition  of  land  followed  hy  oooopanoy,  in  pvr- 
soanoe  of  the  parol  agreement,  £■  valid:  Pipe$  v.  Btcdbier,  61  IfiiM.  854,  oitiag 
the  principal 
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[3a  Mthitmtpm,  17.] 

Dirrr  Imposbd  upon  CoHMoir  Carrier  to  Stop  at  Aht  PABnouLAR  Sta* 
TI05,  after  having  advertised  to  do  wo,  was  impoeed  upon  him  aa  a  com- 
mon carrier,  and  did  not  proceed  from  a  special  contract  to  traoipori 
any  particular  passenger. 

Whsrx  Common  Carrier  Advertises  to  Stop  at  Certain  Station,  ani> 
Take  up  Passengers,  and  KsaLECTS  to  do  so,  the  courts  are  inclined 
to  consider  an  action  against  him  for  his  neglect  as  founded  in  tort,  un- 
less a  special  contract  is  very  clearly  shown  by  the  declaration.  The 
action  must  be  regarded  as  in  the  nature  of  an  action  on  the  case  for  the 
violation  of  the  duty  of  the  carrier,  arising  from  his  engagement  to  the 
public.  The  character  of  the  action  must  be  determined  by  the  nature 
of  the  grievance,  rather  than  by  the  form  of  the  declaration. 

When  Common  Carrier  Advertises  to  Stop  at  Certain  Station  ani> 
Take  up  Passengers,  he  is  bound  by  the  rules  of  the  common  law  to 
perform  his  undertaking,  and  no  consideration  other  than  the  general 
legal  obligation  resting  upon  him  from  the  nature  of  his  business  need  be 
shown  by  one  who  has  been  injured  by  his  acts.  Unless  good  and  snffi* 
bient  reason  be  shown,  any  individual  injured  by  a  violation  of  his  obli- 
gations  may  maintain  an  action,  for  the  injury. 

IVBTSUCTioN  Which  Assumes  Existence  of  Fact  is  not  erroneous  when 
that  fact  is  clearly  established  by  the  evidence,  where  there  is  no  testi- 
mony to  disprove  it,  and  where  it  was  not  contested  at  the  trial  in  the 
court  below. 

Ovi  Member  of  Partnership  cannot  Bind  Firm  by  an  act  clearly  with* 
out  the  scope  of  the  partnership  business.  But  he  has  power  to  bind  the 
firm  in  all  parts  of  the  business  in  which  it  is  engaged,  and  in  all  trans- 
actions appertaining  to  its  business.  And  in  all  transactions  which  from 
their  nature  appear  to  the  world  to  be  legitimately  connected  with  tha 
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borinaw  of  the  partnenhip,  in  whioh  ti^y  ue  openly  eognged*  althoii||)i 
io  reality  they  ezoeed  the  terms  of  the  partnership,  one  partner  may  bind 
the  firm. 

Obuoation  ov  Gabbikr  to  Stop  at  Station  iob  Pabskniuebs— Etidbkgb 
TO  RtpIjATW  Lxttbb  iNouBBiHa  Such  Obuoation.— A  line  of  steam* 
era  conveyed  the  mails  and  passengers  between  two  points.  They  ooca- 
sionally  stopped  at  intermediate  stations,  first  giving  notice  of  their  in- 
tention so  to  do.  The  question  was,  whether  the  company  were  under  a 
legal  obligation  to  stop  at  a  certain  station  at  a  specified  time,  and  take 
on  passengers.  It  was  shown  that  the  company  wrote  a  letter  to  the 
postmaster  at  this  station,  telling  him  to  have  a  mail  ready  at  this  time, 
as  they  were  going  to  stop  one  of  their  boats  there  to  reoeiTe  theaama. 
They  also  directed  him  in  this  letter  *'to  advise  all  who  might  feel 
interested,"  of  this  fact.  He  posted  the  letter  in  a  ooospionons  place. 
Held,  that  the  request  above  quoted  extended  to  persons  desiring  to  take 
passage  upon  the  boat,  as  well  as  those  interested  in  the  maiU  end  thai 
it  was  proper  to  introduce  evidence  outside  of  the  letter  for  the  purpose 
of  showing  this  fact.  It  was  proper  to  consider  not  only  the  letter  mak- 
ing the  appointment,  but  the  circumstances  under  whic^  it  was  written, 
and  the  business  in  which  the  company  was  engaged. 

IffiB  No  ExousB  ON  Pabt  of  Cabribr  of  Mails  and  pASBBNasBa,  Who  hai 
Failed  to  Exef  his  Obuoation  to  stop  for  passengers  at  a  certain  time 
and  point,  to  say  that  had  he  done  so  he  would  have  been  unable  to  per- 
form his  contract  to  deliver  the  mails  on  time. 

INBTBUOTION  18  EbBONBOITS  WHBBB  THXBB  IB  No  EVIDKNGB  UPON  WhIOH  IT 

oouLD  BE  Pbopbblt  Pbedioated,  ss  the  only  efibct  it  could  have  would 
be  to  suggest  to  the  jury  &ots  which  axe  not  in  evidence  before  them. 

JVBY    mat  in  THEIB   DlSGBEnON   AWABD    EZBMPLABT   DaHAOBB   AGAINST 

Common  Cabbieb  in  an  action  founded  upon  tort  against  him,  in  neglect- 
ing to  keep  his  obligation  to  stop  at  a  certain  station  at  a  certain  time, 
whereby  plainti£f  was  deceived  and  injured. 

In  AonoN  fob  Obnebal  Damages  Abibino  Dibxctlt  fbom  Gbibvanoe  Gom- 
FLAINXD  OF,  ftud  as  the  necessary  efiieot  of  the  wrong,  the  law  presumea 
damages  to  have  accrued  from  the  wrong,  and  it  is  not  necessary  to  state 
the  particular  circumstances  of  aggravation  in  the  decUtfation.  Conse* 
quently,  in  an  action  against  a  common  carrier  for  a  violation  of  his  duty 
in  not  stopping  at  a  station  for  passengers,  plaintiff,  who  was  injured 
thereby,  may  show  in  aggravation  of  his  damage  the  delicate  state  of  his 
health,  whereby  the  wrongful  act  of  the  defendant  operated  with  peculiar 
distress  upon  him,  without  alleging  it  in  his  declaration. 

Vk  AcnoN  FOB  Damages  Which  did  not  Necbssabilt  Aocbitb  fbom 
Act  Ck>MPLAiNED  of,  and  consequently  are  not  implied  by  law,  it  is 
necessary  that  the  declaration  should  state  the  special  damage  complained 
of  in  order  to  prevent  surprise  on  the  defendant. 

Inability  of  Pabtnxb  fob  Tobt  of  Gopabtnxb.— One  partner  is  not  charge- 
able with  the  tort  of  his  copartner,  done  without  his  knowledge,  when  the 
wrongful  act  was  wholly  unconnected  with  the  partnership  business,  but 
where  it  is  connected  with  the  business  of  the  firm,  and  incident  to  it  as 
the  business  Is  carried  on,  the  tort  of  one  partner  is  considered  the  joint 
and  several  tort  of  all,  and  the  partner  doing  the  act  is  considered  as  the 
agent  of  the  other  partners. 
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Ebbob  from   the  dxcuit  court  of  Haxriaoii  oounlgr.    The 

opinion  states  the  facts.  / 

2>.  Jfoyes  and  F.  Jnderson^  for  the  plaintiff  in  enor. 

John  Henderson^  for  the  defendant  in  error. 

By  Court,  Hakdt,  J.  This  ease  is  composed  of  two  suits,  one 
brought  by  John  J.  McCaughan  in  his  own  right,  and  the  other 
by  John  J.  McCaughan  and  Maria,  his  wife,  for  grieranoes  done 
to  the  wife;  and  being  founded  on  the  injuries  done  to  the  par* 
ties  at  the  same  time,  they  were  consolidated  and  tried  together. 
The  material  facts  alleged  in  both  complaints  are  the  same,  and 
in  order  to  understand  the  nature  of  the  case,  it  will  be  sufficient 
tostate  the  allegations  of  the  complaint  in  the  suit  of  McCaughan 
and  wife,  which  are  as  follows:  "  That  the  defendant  below  was 
a  copartner  with  one  Geddes  and  others  in  a  steamboat  company 
plying  between  New  Orleans  and  Mobile,  and  in  the  waters  cf 
the  southern  seiwboard  of  this  state,  engaged  in  the  transportar 
tion  of  freight  and  passengers  for  hire,  and  of  the  United  States 
mails  as  common  carriers,  to  and  from  the  cities  above  named, 
and  the  yarious  towns  on  the  Mississippi  sea-coast,  including  the 
town  of  Pascagoula,  deriving  their  patronage  and  profit  from 
freight  and  passengers  furnished  by  the  public;  that  the  com* 
pany  on  the  twentieth  of  December,  1853,  published  a  special 
notice  at  Pascagoula  to  the  public,  that  on  the  twenty-fourth 
day  of  that  month  they  would  cause  one  of  their  boats  to  stop 
at  that  point  on  her  trip  from  New  Orleans,  for  the  purpose  of 
taking  freight  and  passengers  thence  to  Mobile;  that,  acting  upon 
said  notice,  the  plaintiff's  wife  and  himself  went  at  the  appointed 
time  to  the  wharf,  the  usual  place  of  landing  of  the  boats  of 
the- company,  at  about  eleven  o'clock  at  night,  and  in  time  to 
take  passage  to  Mobile  in  the  boat,  according  to  the  adver- 
tisement, and  remained  there  in  waiting  for  the  boat  until  day- 
break on  the  following  morning,  but  the  boat  did  not  come,  and 
the  trip  was  lost  to  the  plaintiff's  wife,  who  was  detained  there 
for  several  days  thereafter;  that  it  was  necessary  that  the  par- 
ties should  remain  on  the  wharf  watching  for  tiie  boat  during 
the  night,  in  order  to  get  passage,  and  that  the  wharf  was  a 
most  inclement  place  during  the  night,  which  was  unusuaUy 
cold,  and  the  situation  exposed  and  comfortless,  especially  for 
the  plaintiff's  wife;  that  by  reason  of  the  exposure  she  suffered 
great  pain  and  anguish  and  incurred  much  injury,  her  health 
and  life  being  exposed  to  much  peril  and  ha2ard.  The  com- 
plaint concludes  in  these  words:  "  By  all  which  means,  caused 
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by  the  bad  fidUiy  neglect,  and  indifference  of  said  steamboat 
company  to  keep  and  observe  their  promise  to  the  plaintifb» 
and  to  Uie  public  aforetsaid,  she  hath  suffered  personal  damage 
to  the  value  of  one  thousand  dollars,  and  to  recover  which  is 
the  subject  of  this  suit." 

The  defendant  below  demurred  to  the  comprint  or  declara- 
tion; and  upon  that,  two  objections  are  presented  against  the 
plaintiff's  recovery,  which  first  demand  our  consideration.  The 
first  of  these  is,  that  there  was  no  direct  promise  made  by  the 
company  or  the  defendant  to  the  plaintiffii  to  stop  their  boat  at 
Pascagoula  at  the  time  specified;  that  no  consideration  was  paid 
to  bind  them  to  do  so,  nor  were  the  plaintiffs  under  any  obliga- 
tion to  take  passage  in  the  boat  at  the  time;  and  as  the  obliga- 
tion was  not  binding  on  both  parties,  that  the  company  were  at 
liberty  to  abandon  their  engagement  to  stop  at  that  point  at  the 
time  specified.  The  second  is,  that  in  the  suit  of  McOaughan 
and  wife,  the  action  could  not  be  maintained  because  it  is  one 
ex  contractu,  and  in  such  cases  the  husband  and  wife  can  join 
only  where  there  is  an  express  promise,  and  she  is  the  meritori- 
ous cause  of  the  action. 

These  objections  both  proceed  upon  the  assumption  that  the 
actions  were  founded  on  the  special  contract  of  the  company 
with  the  plaintiffs;  but  we  do  not  consider  that  a  proper  view  of 
the  nature  of  the  actions.  The  substance  of  the  complaint  is, 
that  the  company,  of  which  the  defendant  was  a  copartner,  were 
common  carriers  of  freight  and  passengers,  and  as  such  were 
engaged  in  running  their  boats  from  New  Orleans  to  Mobile, 
and  the  intermediate  points  on  the  Mississippi  sea-coast,  includ- 
ing Pascagoula,  and  that  they  gave  notice  that  they  would  stop 
at  that  point  at  a  specified  time  in  the  course  of  their  business, 
and  thereby  became  boimd  to  do  so;  and  that  the  plaintiffs, 
relying  on  their  compliance  with  their  promise,  attended,  and 
were  ready  at  the  proper  time  and  place  to  take  passage,  but  the 
company  failed  to  perform  their  duty,  and  the  plaintiffs  were 
unable  to  obtain  passage,  and  sustained  damage  in  consequence 
thereof.  This  shows  nothing  of  a  special  contract  between  the 
plaintiffs  and  the  company.  The  duty  which  it  is  alleged  the 
company  failed  to  perform  was  that  imposed  upon  them  as  com* 
mon  carriers,  and  not  one  proceeding  from  a  special  contract  to 
transport  the  plaintiffs  from  Pascagoula  to  Mobile.  It  was  an 
obligation  which  the  company  owed  as  well  to  the  public  at 
large  as  to  the  plaintiffs,  by  reason  of  their  general  business  as 
common  carriers  and  tranq[K>rters  of  passengers;  and  that  obli- 
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gation  was  not  changed  from  a  general  iutj  to  a  matter  of 
special  contract  by  the  fact  that  the  company  gave  notice  that 
they  would  stop  at  Pascagonla  at  a  specified  time  in  the  course  of 
the  regular  business  in  which  they  were  engaged^  and  in  which 
the  public  were  interested. 

The  character  of  the  action  n^ast  be  determined  by  the  nature 
of  the  grieyance  rather  than  by  the  form  of  the  declaration; 
but  in  this  case  they  both  indicate  that  the  action  is  founded 
on  the  violation  of  a  general  duty,  and  not  on  a  breach  of  a 
special  contract.  And  wherever  the  action,  in  cases  of  this  kind, 
is  against  a  common  carrier,  the  courts  are  inclined  to  consider 
it  as  founded  in  tort,  unless  a  special  contract  be  very  clearly 
shown  by  the  declaration:  CoUyer  on  Part.,  sees.  785, 736,  738; 
AnseU  v.  Waterhouae,  6  Mau.  &  Sel.  886;  PosH  v.  Shipton,  8  Ad.  & 
El.  963.  It  is  manifest,  therefore,  that  this  action  must  be 
regarded  as  in  the  nature  of  an  action  on  the  case  for  the  yioht- 
tion  of  the  duty  of  the  company  arising  from  their  engagements 
to  the  public.  In  such  cases  the  carriers  are  bound  by  the 
rules  of  the  common  law  to  perform  the  work  tendered  them; 
and  no  consideration  other  than  the  general  legal  obligation  rest- 
ing upon  them  from  the  nature  of  their  business  need  be  shown 
by  a  party  who  has  been  injured  by  their  acts  of  omission  or 
commission,  whether  negligent,  fraudulent,  or  deceitful:  Story 
on  Bailm.,  sees.  508,  591;  Philadelphia  etc,  B,  B.  v.  Derby,  14 
How.  486.  Their  business  as  common  carriers  charges  them 
with  duties  to  the  public,  which,  when  violated,  entitle  the  par- 
ties aggrieved  to  an  action  for  the  tort  which  is  wholly  distinct 
from  a  matter  of  individual  contract. 

It  is  true  that  the  carrier  has  the  right  to  abandon  his  busi* 
ness  as  such  whenever  he  sees  fit  to  do  so;  but  whilst  he  holds 
himself  out  to  the  public  as  in  the  prosecution  of  it,  he  should 
be  ready  and  willing  to  perform  the  duties  appertaining  to  it 
according  to  his  undertaking;  and  in  case  of  neglect,  without 
some  good  and  sufficient  reason,  any  individual  injured  by  a 
violation  of  his  obligations  may  maintain  an  action  for  the  injury: 
2  Kent's  Com.  598,  601;  Bac.  Abr.,  tit.  Carriers,  B.  The  ob- 
jections to  the  complaint  or  declaratiom  raised  by  the  demurrer 
were  therefore  properly  overruled. 

We  will  proceed  to  consider  next  the  questions  raised  upon 
the  instructions  granted  in  behalf  of  the  plaintiffs,  and  upon 
those  asked  by  the  defendant  and  refused. 

The  first  instruction  excepted  to  is  as  follows:  "  That  the 
written  publication  offered  in  evidence  of  the  promise  of  the 
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mail-line  oompftoj  to  send  a  boat  into  Pascagoula  at  the  time 
therein  lefexred  to  is  an  engagement  or  promiee  that  the  plain* 
tifb  had  the  same  right  to  rely  on  as  if  it  had  been  an  exprees 
engagement  with  the  plaintifb  by  name;  provided  they  believed 
that  said  publication  was  intended  as  a  notice  to  passengers,  or 
to  the  pnblio  that  passengers  would  be  carried/' 

In  order  to  judge  of  the  propriety  of  this  instruction,  it  is 
necessary  to  advert  to  so  much  of  the  evidence  as  relates  to  it. 

It  appears  that  the  defendant  and  three  other  persons, 
Orant,  Oeddes,  and  Day,  were  copartners  in  running  a  line  of 
steamboats  from  New  Orleans  to  Mobile  and  certain  points  on 
the  Mississippi  sea-coast,  carrying  freight  and  passengers  and  the 
United  States  mail  to  and  from  the  several  points  at  which 
they  touched;  that  during  the  winter  season  Pascagoula  was 
not  one  of  the  points  at  which  the  boats  of  the  line  running  to 
and  from  New  Orleans  and  Mobile  were  advertised  to  stop  at 
stated  times  for  taking  freight,  passengers,  and  mails,  the  busi- 
ness of  the  company  at  that  point  being,  for  the  most  part, 
during  the  winter  season  performed  by  one  of  their  boats  called 
the  Creole,  which  plied  between  that  place  and  New  Orleans; 
but  that  it  was  their  custom  to  stop  their  boats  running  between 
New  Orleans  and  Mobile  at  the  places  on  the  coast,  upon  giv- 
ing notice  by  advertisement;  that  on  the  twenty-first  of  Decem* 
ber,  1853,  the  postmaster  at  Pascagoula  received  from  the  office 
of  the  mail-line  agency  the  following  letter,  which  was  brought 
by  one  of  the  boats  of  the  company,  and  delivered  by  the  mail- 
messenger  from  the  boat: 

**  Omxm  OF  THE  Mail-line  Aobnov, 

<'  Nxw  Oblsahs,  Dec.  20, 1853. 

'*  PosiMAB!nB,  Pascagoula:  Dear  Sfir— This  is  to  advise  yon 
that  the  mail-boat  hence  for  Mobile  on  Saturday  next  will  stop 
at  Pascagoula,  instead  of  the  steamer  Creole.  You  will  please 
have  a  mail  in  readiness  for  Mobile  to  go  by  said  boat,  and 
oblige,  etc.  B.  Oeddss,  by  Abbams. 

"  N.  B.    Advise  all  who  may  feel  interested  in  the  above.'' 

Which  letter  was  proved  to  be  in  the  handwriting  of  Abrams, 
the  confidential  clerk  of  the  comjiany  at  New  Orleans,  Geddes 
being  both  agent  and  copartner;  that  the  letter  was  posted  up 
near  the  post-office  door  immediately  after  its  reception,  and 
was  known  to  the  citizens  of  the  place  and  acted  upon  by  some 
of  them.  It  was  further  proved  that  notices  of  the  voyages  of 
the  boats  of  the  company  were  usually  issued  from  the  office  of 
Geddes  in  New  Orleans,  and  that  Geddes  stated  that  the  Florida, 

nao.  Vol.  IXVI- 
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one  of  ibeir  boats,  was  to  go  to  Pasoagotila  on  the  twentj-f onrtk 
of  Deoember,  1858;  but  that  Grant,  the  captain  of  that  boat» 
stated  before  he  left  New  Orleans  that  he  would  not  stop  at 
Pascagoula  that  night,  but  would  run  according  to  the  regular 
advertisement,  and  that  Oeddes  had  no  right  to  engage  the  boat 
to  go  where  she  was  not  advertised  to  go;  and  that  if  there  was 
any  damage  occasioned  by  the  failure  to  stop  in  this  case,  Gted* 
des  ought  to  pay  it.  It  further  appears  that  the  plaintiflfs  acted 
on  information  obtained  at  Pascagoula,  that  one  of  the  boats 
would  stop  there  on  the  night  stated,  the  source  of  which  waa 
the  letter  to  the  postmaster,  which  was  made  public;  and  thai 
the  plaintifb  and  several  other  persons  remained  on  the  whaif 
during  the  whole  night  exposed  to  severe  cold  and  much  suffer- 
ing, waiting  to  take  passage  to  Mobile,  but  that  she  passed  by 
without  stopping. 

We  will  now  examine  such  of  the  objections  to  the  instmctioxk 
as  appear  to  us  to  have  any  force.  Aiid  the  first  that  we  will 
notice  is  that  the  instruction  assumes  it  as  proved  tliat  the  letter 
to  the  postmaster  was  the  act  of  the  company,  and  written  by 
their  authority,  instead  of  submitting  that  question  to  be  de> 
cided  upon  the  facts  of  the  case  by  the  jury. 

The  evidence  shows  clearly  that  the  letter  was  written  by  the 
derk  of  the  company,  and  was  forwarded  and  delivered  by  one 
of  their  boats;  that  it  was  the  practice  with  them  for  announce- 
ments of  trips  of  their  boats  to  be  issued  from  their  office,  from 
which  this  letter  was  written,  and  that  their  agent  and  co» 
partner  acknowledged  that  their  boat  was  to  go  to  Pascagoula 
on  the  twenty-fourth  of  December,  and  that  Giant,  the  captain^ 
said  before  leaving  New  Orleans  that  he  would  not  go  there  thai 
night,  and  that  if  any  damage  was  sustained  by  the  fiulure,  ii 
should  fall  upon  Gteddes.  This  shows  fully  that  the  appoint- 
ment and  notice  of  the  stopping  of  the  boat  at  Pascagoula  ai 
the  time  specified  were  made  and  issued  by  the  authority  of 
Oeddes,  the  copartner,  and  according  to  the  practice  of  the 
office  of  the  company  in  ordering  their  trips.  And  there  is  no 
evidence  tending  to  show  that  the  notice  was  not  issued  from 
the  office  of  the  company  and  by  the  direction  or  sanction  of 
Geddes.  Nor  does  that  point  appear  to  have  been  contested  on 
the  trial  in  the  court  below.  There  could  therefore  be  no  im- 
proprieiy  in  treating  the  appointment  and  notice  as  the  engage* 
ment  of  the  company,  provided  Geddes  was  competent  to  charge 
bis  copartners  by  the  act. 

But  it  is  insisted  that  though  the  letter  was  written  by  the 
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ftathority  of  Oeddes,  the  act  was  not  bindixig  upon  the  finn  off 
upon  the  indiTidnal  membezs  of  it,  becanae  it  yras  beyond  the 
aoope  of  the  partnership  bii8inee8»  which  did  not  extend  to 
carrying  paseengerB  from  Pascagonla  to  Mobile;  that  their  bnai- 
nees,  in  which  they  were  engaged,  was  to  go  with  the  mail-boats 
direct  from  New  Orleans  to  Mobile,  without  stopping  at  inter* 
mediate  points  in  the  winter  season,  and  that  the  public  had 
notice  of  this,  by  the  general  course  of  business  of  the  company » 
and  by  advertisements  in  the  newspapers,  and  therefore,  that 
Geddes  had  no  power,  either  as  a  copartner  or  as  agent  of  the 
firm,  to  bind  his  copartners  by  an  act  so  foreign  to  the  proper 
business  of  the  company.  ' 

It  is  true  that  a  partner  cannot  bind  the  firm  by  an  act  clearly 
not  within  the  partnership  business;  yet  he  has  power  to  bind 
the  firm  in  all  parts  of  the  business  in  which  it  is  engaged,  and 
in  all  transactions,  whether  direct  or  incidental,  appertaining  to 
its  business.  And  though  the  partner  exceed  the  terms  of  the 
partnership,  yet  so  far  as  third  persons  having  transactiona 
with  them  without  notice  are  concerned,  the  copartners  are 
bound,  if  the  transaction  be  such  as  third  persons  may  reason* 
ably  conclude  to  be  embraced  within  the  partnership  business^ 
or  be  incident  or  appropriate  to  such  business,  according  to  the 
ordinary  course  and  usage  of  carrying  it  on:  Collyer  on  Part.» 
see.  884.  In  transactions  which,  from  their  nature,  appear  to 
the  world  to  be  legitimately  connected  with  the  business  of  the 
partnership  in  which  they  are  openly  engaged,  arrangements 
between  the  partners  cannot  affect  their  ordinary  responsibili- 
ties to  third  persons  who  have  not  assented  to  such  arrange- 
ment, or  have  not  had  notice  of  it:  Id.,  sees.  886  et  seq.  The 
formation  of  the  partnership,  and  the  apparent  inclusion  of  the 
particular  transaction  within  the  kind  of  business  pursued  by 
the  firm,  import  a  general  authority  held  out  to  the  world,  to 
which  the  world  has  the  right  to  trust:  Wimhip  y.  United  States 
Bank,  5  Pet.  629,  661. 

It  appears  by  the  cTidence  in  the  record  that  from  the  first  of 
November  to  the  first  of  June  the  regular  course  of  the  mail-boats 
belonging  to  the  company,  as  advertised  in  the  newspapers  at 
New  Orleans,  was  not  to  stop  at  any  point  on  the  coast  on  their 
trips  from  New  Orleans  to  Mobile.  But  it  is  shown  by  the 
testimony  of  the  clerk  of  the  boat,  whose  failure  gave  rise  to  this 
suit,  that  it  was  the  custom  of  the  mail-boats  to  land  on  the 
ooast  whenever  they  advertised  to  do  so  at  any  particular  pointy 
snd  to  comply,  unless  in  the  judgment  of  the  captain  and  pilot 
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it  would  endanger  the  prompt  arrival  of  the  mail.  Thus  it  ap- 
pears that,  although  the  general  course  was  not  to  stop  at  the 
points  on  the  coast  in  the  winter  season,  yet  it  was  their  practice 
to  make  special  appointments  to  stop,  and  to  comply  with  them 
unless  prevented  by  good  causes.  This  is  shown  to  have  been  the 
custom  of  the  company;  and  it  must  be  presumed  to  have  been 
relied  on  by  the  community,  whenever  notices  were  given  of 
these  special  stoppages.  Not  only,  then,  were  these  special 
stoppages  apparently  within  the  business  in  which  the  company 
was  engaged,  but  it  was  their  practice  to  make  them,  as  a  part 
of  their  regular  and  legitimate  business,  upon  notice  given  to  the 
public  that  they  would  do  so;  and  it  cannot  be  said  that  they 
were  not  as  much  bound  for  the  legal  consequences  of  such  ap- 
pointments as  they  were  for  those  appertaining  to  their  engage- 
ments at  New  Orleans  and  Mobile. 

Another  objection  urged  against  the  instruction  is  that  it  did 
not  confine  the  jury,  in  determining  the  question  whether  the 
publication  was  intended  as  a  notice  that  passengers  would  be 
taken  on  the  appointed  trip,  to  the  evidence  before  them,  but 
left  them  to  act  on  their  belief  from  any  cause. 

This  objection  does  not  appear  to  have  been  made  to  the  in- 
struction when  it  was  given.  The  evidence  tended  clearly  to 
show  that  the  transportation  of  passengers  and  freight  from 
the  points  at  which  the  boats  of  the  company  touched,  as  well 
as  the  conveyance  of  the  mails,  was  a  material  part  of  the  busi- 
ness in  which  they  were  engaged;  and  that  does  not  appear  to 
have  been  contested  on  the  trial.  The  jury  were  therefore  well 
warranted  in  believing  that  .the  appointment  and  notice  in 
question  were  made  with  reference  to  both  of  these  objects. 
And  though  the  objection,  which  is  rather  literal  than  substan- 
tial in  its  character,  might  have  been  sustained  before  verdict, 
yet  after  verdict,  and  when  the  finding  upon  the  point  appears 
to  be  sustained  by  the  evidence,  it  is  too  late  to  raise  such  an 
objection  and  give  it  the  effect  of  setting  aside  the  verdict.  The 
presumption  is  that  the  verdict  was  found  on  the  evidence,  be- 
cause the  evidence  warranted  the  finding. 

It  is  also  objected  that  the  letter  could  not  be  considered  as 
•  notice  to  take  passengers,  but  must  be  held  to  have  reference 
only  to  taking  the  mail,  and  to  persons  interested  in  transmit- 
ting letters  and  papers  by  the  mail;  and  further,  that  it  was  not 
competent  to  explain  by  evidence,  apart  from  the  letter,  what 
was  intended  by  the  postscript  to  the  letter,  to  "  advise  all  who 
loay  feel  interested  in  the  above."     But  these  objections  am 
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manifestly  untenable.  It  was  certainly  competent  to  show  what 
elaas  or  daaaee  of  persons  were  intended  to  be  embraced  in  the 
general  expression,  "  all  who  may  feel  interested/'  in  the  notice. 
And  the  persons  intended  to  be  notified  must  have  been  such  as 
were  concerned  in  the  ordinary  business  in  which  the  mail-line 
company  were  engaged.  If  that  business  was  both  to  cany 
mails  and  to  transport  passengers  at  the  same  time,  it  was  com- 
petent to  show  that  fact  in  order  to  understand  the  parsons  for 
whom  the  notice  was  intended. 

Nor  can  the  letter  and  postscript  be  properly  considered  as 
having  reference  only  to  the  mail,  and  persons  interested  in  that. 
The  language  is  general,  that  all  "  who  might  feel  interested'' 
in  the  fact  that  a  mail-boat  would  stop  at  Pascagoula  at  the  time 
appointed  should  be  adyised  thereof.  If  they  were  interested 
in  any  other  manner  than  with  respect  to  the  mail,  they  are 
embraced  within  the  general  language  used.  And  it  is  pLun 
that  the  notice  was  intended  for  others  than  those  interested  in 
the  mail,  because  it  was  the  business  of  the  postmaster  to  give 
notice  of  the  facta  that  an  extra  mail  would  leave  that  point  at  the 
time  appointed;  and  it  is  not  to  be  presumed  that  the  mere  car- 
riers of  the  mail  intended  to  direct  him  as  to  a  matter  connected 
with  his  duty.    Something  more  than  this  was  clearly  intended. 

The  question  was,  whether  the  mail-line  company  were  under 
a  legal  obligation  to  stop  at  Pascagoula  at  the  time  specified,  and 
to  take  passengers  on  their  boat  to  Mobile.  In  determining 
that  question,  it  was  proper  to  consider  not  only  the  letter  mak- 
ing the  appointment,  but  the  circumstances  under  which  it  waa 
written,  if  necessary  to  a  correct  understanding  of  it,  and  the 
business  in  which  the  company  was  engaged  and  with  reference 
to  which  it  written;  and  upon  no  just  principle  could  the  extent 
of  the  obligation  be  confined  to  the  letter  itself.  Moreoyer, 
there  was  no  objection  to  the  admission  of  the  parol  evidence 
upon  this  point,  and  no  motion  to  exclude  it  or  to  direct  the 
jury  to  disregard  it.  And  upon  this  grotmd  it  was  proper  to  be 
considered  by  the  jury. 

The  second  instruction  given  at  the  instance  of  the  plaintiffs 
is  objected  to,  because  it  assumes  that  the  company  authorized 
the  letter,  or  were  bound  by  it.  This  objection  has  already  been 
considered  in  what  is  above  said  upon  the  first  instruction;  and 
for  the  reasons  then  stated,  no  prejudice  was  done  to  the  defend- 
ant by  the  reference  in  this  instruction  to  the  notice  and  publi'- 
cation  of  the  stoppage  of  the  boat. 

The  next  objection  is  to  the  fourth  instruction,  which  is  aa 
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follows:  ''That  no  engagement  of  said  steamboat  mail-line,  af 
carriers  of  the  mail,  is  any  extenuation  or  excuse  for  their  breach 
of  promise  to  the  plaint^s*  made  by  their  written  engagement 
^ven  in  evidence  in  this  suit." 

This  instruction  is  objected  to  on  the  grounds:  1*  That  it 
was  the  primary  business  of  the  company  to  carry  the  mail,  and 
that  if  there  were  just  grounds  for  beliering  that  they  would 
fail  in  their  obligation  to  deliver  the  mail  in  due  time  at  Mobile 
by  reason  of  the  boat's  stopping  at  Pascagoula,  according  to  the 
appointment,  the  boat  was  justifiable  in  not  complying  with  the 
appointment;  and  2.  That  the  obligation  to  deliver  the  mail, 
and  the  danger  of  failure  therein,  in  consequence  of  the  state  of 
the  winds  and  weather  at  the  time,  were  sufficient  reasons  why 
exemplary  damages  should  not  be  awarded. 

This  objection  proceeds  upon  the  assumption  that  the  para- 
mount oUigation  of  the  company  was  to  carry  the  mail.  But 
that  does  not  appear  to  be  sustained  by  the  evidence.  On  the 
contrary,  for  aught  that  appears,  the  company  were  as  much 
bound  to  transport  passengers  as  to  carry  the  mails  in  their 
boats.  Both  of  these  branches  of  business  appear  to  have  been 
equally  objects  of  pursuit  and  profit  by  the  company;  and  the 
rights  of  tiie  public  were  independent  of  those  of  the  United 
States.  In  the  absence  of  any  statute  regulations,  or  of  any 
special  contract,  the  obligations  entered  into  to  the  United  States 
could  not  impair  the  obligations  of  the  company  to  individuals, 
in  the  due  course  of  their  business;  and  if  the  company  thought 
fit  to  incur  obligations  to  different  parties,  the  performance  of 
which  might  be  incompatible  vrith  each  other,  both  parties  be- 
ing entitled  in  equal  right,  it  would  be  no  excuse  to  the  party 
aggrieved  by  the  default  that  the  company  could  not  perform 
both  obligations,  and  thought  proper  to  perform  that  to  the 
other  pariy.  For  each  party  had  an  equal  right  to  performance 
of  the  obligation;  and  it  was  the  misfortune  or  fault  of  the  com- 
pany if  they  undertook  incompatible  obligations,  but  no  ground 
of  immunity  from  either  of  them.  If,  therefore,  it  was  the  duty 
of  the  company  to  send  their  boat  to  Pascagoula  at  the  time 
specified,  as  a  carrier  of  passengers  and  freight,  according  to 
the  course  of  their  busiDeBS,  they  had  no  right  to  disregard 
that  obligation,  and  to  excuse  themselves  because  they  were 
tinable  to  perform  that  obligation  and  also  the  contract  which 
they  had  made  to  cany  the  United  States  mail.  And  it  was  for 
the  jury  to  determine,  upon  consideration  of  all  the  drcum-* 
•tances,  whether  of  mitigation  or  of  ajEgravation,  what  damages 
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fihonld  be  awarded  to  the  party  aggrieTed  by  the  delinqnencj* 
We  think,  therefore,  that  there  was  no  error  in  this  instraotion. 

Again:  objection  is  made  to  the  refusal  of  the  fourth  instruo- 
tion  asked  by  the  defendant,  which  is  that  ''if  the  plaintiffs 
went  to  Pascagoula,  knowing  that  the  boat  would  not  or  could 
not  stop  there  on  the  night  of  the  twenty-fourth  of  December, 
1858,  with  a  Tiew  to  seek  an  advantage,  or  to  get  a  cause  of  ac- 
tion so  as  to  enable  him  to  sue  the  defendant  for  damages,  the 
Terdict  should  be  for  the  defendant." 

There  appears  to  be  no  evidence  tending  to  show  that  Mo- 
Oaughan  went  to  Pascagoula  with  the  knowledge  or  intention 
here  supposed.  For  he  did  not  know  of  the  appointment  until 
he  arrived  there;  and  he  had  made  arrangements  to  go  to  Mobile 
otherwise,  ontil  he  learned  that  the  mail-boat  would  stop  on  her 
trip  to  that  place  at  the  time  specified.  There  is  nothing  what- 
ever to  show  that  he  supposed  that  the  boat  would  not,  or  could 
not,  comply  with  the  appointment  Indeed,  his  entire  conduct 
sixomB  quite  the  contrary.  There  was,  therefore,  no  evidence 
upon  which  the  instruction  could  be  properly  predicated;  and 
that  is  a  sufficient  reason  for  its  refusal,  for  it  could  have  had  no 
other  effect  than  to  suggest  to  the  jury  facts  which  were  not  in 
evidence  before  them. 

The  last  objection  to  the  instructions  which  we  will  notice  ap- 
plies to  those  in  relation  to  the  rule  of  damages.  The  sixth  in- 
struction given  at  the  instance  of  the  plaintiflh  is  as  follows: 
**  It  the  jury  believe  from  the  evidence  that  the  plaintiffs,  rely- 
ing upon  the  written  publication  of  the  defendant,  did  await 
on  the  wharf,  and  at  the  usual  place,  for  the  arrival  of  the  mail- 
boat  promised,  and  said  boat  did  not  come  in,  and  that  said 
publication  was  false,  and  calculated  to  deceive,  and  did  deceive, 
the  plaintiflh,  they  may  assess  such  damages  for  such  false  pub- 
lication and  deceit  as  in  their  discretion  they  may  consider  the 
plaintiffs  suffered  by  such  ftdsehood  and  deception." 

On  the  contrary,  the  following  instructions  were  asked  in  be^ 
half  of  the  defendant,  and  refused:  ''  7.  That  if  the  jury  shall 
believe  from  the  evidence  that  the  plaintiffs  are  entitled  to  re- 
cover any  damages,  then  the  true  rule  of  estimating  such  dam- 
ages is  the  actual  amount  of  pecuniary  loss  sustained  by  the 
plaintiffs  for  money  paid  out  and  for  their  time  lost." 

**  9.  That  the  true  rule  of  estimating  damages  for  the  non- 
performance of  contracts  or  duties  created  or  imposed  hj  the 
law,  in  which  there  is  no  element  of  fraud,  willful  negligence, 
or  malice,  is  the  direct  pecuniary  loss,  which  includes  no  mora 
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than  the  money  aotuaDy  expended,  and  fair  compenaation  for 
the  time  lost  by  the  plaiatiffs  m  this  case,  and  the  jniy  shonld 
be  governed  by  this  role  in  estimating  the  damages  in 


M 


Instead  of  this  last  instmction,  the  court  gave  the  following: 
*'  That  the  jury  should  not  in  thisoase  assess  exemplary  damages 
against  the  defendant  unless  they  beUeve  that  their  representa- 
ttons  to  the  traveling  public  were  fiJse,  and  calculated  to  de» 
oeive,  and  did  deceive,  the  pUdntifb/' 

The  objection  to  the  rulings  of  the  court,  upon  these  instruo* 
tions,  assumes  that  the  action  was  founded  on  the  special  con- 
tract of  the  mail-line  company.  We  have  above  seen  that  such 
is  not  a  proper  view  of  the  nature  of  the  action,  which  is  one 
of  tort  for  the  personal  grievance  done  to  the  plaintifb  by 
fraud,  gross  negligence,  or  oppression.  And  in  such  cases  it  is 
now  too  well  settled  to  admit  of  controversy,  that  the  jury  may 
in  their  discretion  award  such  damages  by  way  of  punishment,  or 
for  the  sake  of  example,  as  they  may  think  that  the  peculiar  dr* 
cumstances  of  the  wrong  to  the  plaintiff  justifies:  Sedgwick  on 
Damages,  88,  89,  et  seq.,  489  et  seq.;  Bell  v.  Morrison,  27  Miss. 
68;  Vicksburg  etc.  B,  B.  Co.  v.  PaUon,  31  Id.  156  [ante,  p.  662]. 

There  was  testimony  tending  to  show  that  the  captain  in 
charge  of  the  boat,  which  was  published  to  stop  at  Pascagoula 
at  the  time  specified,  willfully  and  capriciously  disregarded  th* 
obligation  incurred  by  the  publication;  and  that  the  failure  oo> 
casioned  great  bodily  exposure,  and  mental  suffering  and  disap- 
pointment to  the  plaintiffs.  These  circumstances  were  properly 
submitted  to  the  jury  to  be  considered  by  them,  together  with 
the  circumstances  of  excuse  or  extenuation  relied  upon  by  the 
defendant;  and  it  was  their  province  to  determine  whether 
there  was  such  fraud,  or  willful  neglect  of  duty,  causing  oppres- 
sion fco  the  plain  tiffa,  and  under  such  circumstances  of  aggrava* 
tion  as  to  warrant  exemplary  damages.  This  was  the  substance 
of  the  ruliDgs  of  the  court  upon  this  point,  and  we  perceive  no 
error  in  them. 

Exception  was  taken  on  the  trial  to  the  admission  of  evidence 
of  the  peculiar  condition  of  health  of  Mrs.  McCanghan  at  the 
time  of  the  grievance,  and  it  is  now  contended  that  this  evi- 
dence was  inadmissible,  because  her  peculiar  bodily  condition 
was  not  alleged  in  the  declaration  as  a  drcumstanoe  of  aggrava* 
tion. 

The  action  was  for  general  damages  arising  directly  from  the 
grievance  complained  of,  and  as  the  necessary  effect  of  the 
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mrong.  In  sacli  cases  fhe  law  implies  or  presomes  damages  to 
haye  aocmed  from  the  wrong,  and  it  is  not  neoessazy  to  state 
the  particular  circumstances  of  aggrayation  in  the  declara- 
tion: 1  Ch.  PI.  428;  Burrefss  y.  Madan,  2  Johns.  145.  The 
mle  is  otherwise  where  the  damage  sustained  has  not  necessa- 
rily accrued  from  the  act  complained  of,  and  consequently  is  not 
implied  by  law.  In  such  cases,  it  is  necessary  that  the  declara- 
tion should  state  the  special  damage  complained  of,  in  order  to 
prevent  suiprise  on  the  defendant:  1  Oh.  PI.  428. 

The  condition  of  the  plaintiff's  health  is  not  alleged  to  be  the 
special  ground  of  the  wrong,  but  it  was  proved  on  the  trial  as  a 
circumstance  of  aggravation  of  the  wrong,  and  to  show  how 
grievously  the  act,  which  was  wrongful  in  itself,  operated  to  the 
bodily  distress  of  the  plaintiff  and  his  wife.  This  was  entirely 
competent  under  the  pleadings:  Sedgwick  on  Damages,  210. 

It  remains  only  to  consider  the  grounds  upon  which  it  is 
urged  that  a  new  trial  should  have  been  awarded  on  the  defend- 
ant's motion,  and  which  have  not  been  already  considered. 

1.  It  is  said  that  as  there  was  no  evidence  tending  to  show  that 
Heim  had  any  actual  participation  in  making  the  appointment 
for  the  stoppage  of  the  boat  at  Pascagoula,  or  in  giving  the  no- 
tice, or  in  the  failure,  he  could  not  be  held  responsible,  though 
his  copartners  Geddes  and  Qrant  might  be;  for  one  partner  is 
not  chargeable  with  the  tort  of  his  copartners,  done  without  his 
knowledge. 

This  would  be  true  if  the  wrongful  act  was  wholly  uncon- 
nected with  the  partnership  business.  But  where  it  is  connected 
with  the  business  of  the  firm,  and  is  incident  to  it  as  the  busi- 
ness is  carried  on,  the  tort  of  one  partner  is  considered  the  joint 
and  several  tort  of  all  the  partners;  and  the  partner  doing  the 
act  is  considered  as  the  agent  of  the  other  partners.  And  it  is 
held  that  in  such  cases  all  the  members  of  the  firm  may  be  sued, 
or  any  one  of  them  may  be  sued  alone:  Oollyer  on  Port.,  sec. 
457. 

The  evidence  here  was  sufficient  to  sustain  the  finding  of  the 
jury,  that  it  was  the  practice  of  the  company  to  land  their  boats 
which  plied  from  New  Orleans  to  Mobile  at  points  on  the  inter- 
mediate coast,  upon  giving  special  notice  thereof;  and  though  this 
was  done  only  occasionally  during  the  winter  season,  it  was  a  part 
of  the  business  in  which  the  company  were  engaged,  and  legiti- 
mately connected  with  it.  But  there  is  also  testimony  tending 
to  show  that  the  duty  of  publishing  the  voyages  of  the  boats  ol 
fhe  oompany  was  intrusted  to  Geddes,  from  whose  office  the 
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annoimoeznent  in  this  case  was  xoade.  And  whether  he  is  xe- 
garded  as  acting  as  partner  or  agent,  his  acts  connected  with 
the  business  of  the  company  are  chargeable  either  against  all  or 
any  of  the  partners,  and  of  course  any  of  the  partners  is  charge- 
able civiliier  to  the  same  extent  to  which  his  copartner  wonld  be 
bound.  If  there  has  been  an  abuse  of  the  authority  exercised 
by  the  partner,  that  may  be  a  matter  to  be  settled  between  the 
partners.  But  the  rights  of  third  persons  whose  rights  are 
affected  by  the  transactions  of  one  partner  acting  for  the  firm, 
in  the  course  of  its  legitimate  business,  depend  upon  wholly 
different  principles. 

2.  It  is  contended  that  exemplary  damages  should  not  have 
been  awarded,  because  the  danger  of  landing  at  Pascagoula,  by 
reason  of  the  low  tide  and  high  wind  at  the  time,  was  a  suffi- 
cient excuse  for  not  complying  with  the  engagement;  and  at  all 
erents,  that  these  facts  show  an  absence  of  such  gross  neglect 
or  willful  violation  of  the  engagement  as  would  entitte  the  plain- 
tiffs to  exemplary  damages. 

As  to  the  practicability  of  making  the  landing  at  the  time 
the  testimony  is  conflicting,  and  it  was  for  the  juiy  to  determine 
whether  they  would  credit  the  witnesses  for  the  plaintiffii  or 
those  for  the  defendant  It  is  plain  that  they  acted  upon  the 
testimony  of  the  former;  and  their  finding  is  oondusiye  of  the 
fact,  under  the  circumstances  in  which  it  was  presented  for  their 
determination. 

It  also  appears  that  the  question  of  gross  neglect  or  will- 
ful violation  of  duty  was  submitted  for  their  decision  upon  the 
evidence  and  instructions.  And  upon  that  point,  in  addition  to 
the  superior  weight  which  they  gave  to  the  testimony  of  the 
plaintiffs'  witnesses  bearing  upon  it,  there  was  also  evidence 
showing  that  Grant,  the  captain  of  the  boat,  whose  duty  it  was 
to  stop,  declared  before  leaving  New  Orleans,  and  before  he 
could  have  known  of  the  dangers  of  landing  arising  from  the 
stormy  weather,  that  he  would  not  comply  with  the  engage- 
ment. And  considering  all  the  evidence  upon  the  point,  we  can- 
not say  that  the  jury  acted  erroneously  in  finding  as  they  did. 

Having  thus  considered  the  several  grounds  of  error  insisted 
upon,  we  are  brought  to  the  conclusion  that  there  is  nothing  in 
the  record  which  would  justify  a  reversal  of  the  judgment;  and 
it  is  accordingly  affirmed.       

iMSiBironoK  D  Bbboksoub  wluoh  wmamm  a  fact  to  be  proved,  ineteed  of 
leaving  it  to  the  joiy.  This  it  eo,  notwithstanding  that  the  proof  eatabliahea 
the  fact  beyond  a  reeeonable  doahti  Oratler  ▼.  JTMer,  01  Am.  Deo.  724;  Bal 
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iimort  'as.  JL  B,  Co.  t.  Woodf^^  60  Id.  72;  Wamn  ▼•  /odboiivUb,  88  U. 
«10. 

iHBT&uonoK  Whkjb  BAB  Ko  Atpugatiok  to  Faoib  ov  Case  d  Bsbovx- 
ous:  Doiy  ▼.  Strong,  40  Am.  Deo.  773;  PamingUm  ▼.  Tett,  52  Id.  262;  Cole  t. 
Sprowi,  56  Id.  696;  Cmo^m  ▼.  Baeotit  Id.  371;  /oikiMfi  ▼.  /aitniti^,  60  Id. 
323;  Duggiiu  ▼.  IfcOMii,  60  Id.  560. 

POWXR   ov    PABTNX&   TO   BiND  FiBM   OV   WhIGB    Hb   18    MsMBSR:   Ses 

WeaUm  Stage  Co.  ▼.  Walker,  65  Am.  Deo.  780,  and  note  798. 

ExBMiXABT  Damaoib,  Allowakcx  OV,  IV  OsvxBAL:  Soo  Doto  to  An&Hn 
▼.  Wilmm,  50  Am.  Deo.  767;  also  Black  r.  CarroUton  B.  B.  Co.,  63  Id.  686; 
JleOrag  ▼.  Citg  of  LafajfeUe,  43  Id.  239,  and  note.  PniiitiTe  damages  will 
not  be  allowed  as  against  prinoipal  unless  he  partieipated  In  the  wrongful 
«ot  of  his  agent,  ezprsasly  or  impliedly  authorising  or  approring  it^  either 
before  or  after  it  waa  oommitted,  so  that  he  beoomea  pmrtHoepe  trMmie  of  his 
•gent's  aots:  Hagam  ▼.  iVovidenee  etc  B.  B.  Co.,  92  Id.  877,  and  extensive 
note. 

Damao»— PUAimro. — ^Damages  whioh  neoessarily  result  from  the  aot 
complained  of  are  termed  general  damages,  and  may  be  shown  under  the 
common  allegation  ad  danumm,  for  the  defendant  must  be  presumed  to  be 
aware  of  the  neoessary  oonsequenoes  of  his  oonduct  But  damages  that  do 
not  neoessarily  ilow  from  the  aot  complained  of*  though  pooiibly  attendant 
upon  it,  are  denominnted  special  damages,  and  must  be  particularly  spedfled 
in  the  declaration,  or  the  plaintiff  wUl  not  be  permitted  to  give  eridenoe  of 
them:  Lamg  ▼.  Colder,  40  Am.  Deo.  533;  see  also  Crain  ▼.  Peirie,  41  Id.  786; 
DomneU  ▼.  Jonee,  48  Id.  60;  Ounwhigham  v.  Smith,  60  Id.  388;  Cole  ▼.  Swem- 
eton,62  Id.  288;  Drigge  ▼.  Dwight,  31  Id.  283. 

PABXmBS  ABB  LlABUI  VOB  TOBT  GoMMimD  BT  OVB  OV  IKIIB  NUMBXB 

in  the proeeoution  of  the  partnership  business?  ChampUmr.  Boetwiek,  81  Am. 
Deo.  376;  ^todbton  ▼.  i^,  45  Id.  138;  Loeie^.Stearne,261d.ZS!ti  Holbrook 
▼.  Wright,  Id.  607,  and  notes. 

Qbuoation  ov  Cabbtbb  to  Stop  vob  Pabbbnobb  at  Tmi  ADTMasmwD^ — 
We  shall  endeavor  here  to  collect  the  oaaes  upon  that  veiy  interesting  ques- 
tion, adverted  to,  and  to  some  extent  diaoussed,  in  the  prinoipal  case,  to  wit: 
the  duty  and  obligation  of  carriers  of  passengers  to  stop  at  regular  stations 
and  take  on  snoh  passengers  as  desire  passage,  aud  to  run  their  conveyances  or 
trains  on  time  as  advertised  in  their  schedules  or  time-tables.  This  question 
cannot  fail  to  be  one  of  vital  importanoe  to  the  traveling  public  genenJly ,  and 
especially  to  that  large  class  of  enterprising  persons  engaged  in  the  passenger- 
carrier  business.  In  view  of  the  extent  to  which  this  business  has  been  fol- 
lowed, and  the  length  of  time  which  has  elapsed  since  the  employment  has 
become  a  well-recognixed  occupation,  it  is  a  matter  of  surprise  that  so  small  a 
number  of  cases  should  arise  in  which  this  question  has  been  decided  or  die* 
cussed.  This  dearth  of  authority  appears  to  have  influenced  the  dedsion  of  a" 
recent  well-OQnsidered  case,  where  the  court  observe  that  '*  in  this  country 
nearly  all  the  railroads  publish  time-tables,  and  delays  not  attributable  to 
negligence  are  not  uncommon;  yet  suits  to  recover  damages  for  detention  in 
■uch  cases  are  almost,  if  not  quite,  unknown.  That  such  actions  are  almost 
unprecedented  'shows  very  stroni^y  what  has  been  understood  to  be  the  law 
upon  the  subject:' "  Cordon  v.  Maneheeter  A  Lawrence  B.  B.  Co.,  52  N.  £L 
60^-606.  The  leading  case  upon  this  question  is  DenUm  v.  Oreai  Norikem 
BaUwaif  Co.,  6  EL  &  BL  860;  S.  C,  34  Eng.  L.  &  Eq.  154.  In  this  case  the 
defendants  iMued  and  droulated  their  time-table  for  March,  1865,  whersim 
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they  adTertited  that  a  certain  train  woald  leave  LoDdom  at  a  oertain  time, 
and  arrive  at  other  ftationa  along  the  ronte  at  epecified  times.  This 
train  was  afterwards  disoontinned.  Plainti£^  who  wished  to  take  pas* 
sage  upon  it,  went  to  the  station  at  the  advertised  time,  demsnded  a 
ticket  from  the  clerk,  and  tendered  him  the  price  of  *it.  As  the  train 
was  not  nmning,  he  of  course  refused  to  issue  it.  Plaintiff  brought  an  action 
against  the  company.  In  the  opinion  of  the  oourt  of  queen's  bench  therein. 
Lord  Gsmpbell,  G.  J.,  said:  "This  is  certainly  a  very  important  case,  both  to 
railway  companies  and  the  public.  It  seems  to  me  that  railways  would  not 
be  that  benefit  and  accommodation  to  the  public  which  we  find  them  to  be  if 
the  representations  made  in  their  time-tables  are  to  be  treated  as  so  much 
waste  paper,  and  not  considered  as  the  foundation  of  a  oontEaot.  I  think  the 
plaintiff  is  entitied  to  recover,  both  on  the  ground  that  there  was  a  contract, 
and  also  for  a  false  representation.  I  think  there  was  a  binding  contract, 
and  that  the  case  is  the  same  as  if  the  company  should  pubUsh,  in  ezpreae 
terms,  that  if  customers  would  come  to  a  particular  station  at  a  particular 
hoar  a  train  would  be  passing  at  that  hour,  or  near  the  hour,  and  that  any 
person  who  tendered  his  fare  should  have  a  ticket,  and  be  carried  from  that 
station  to  some  other  given  station."  Again,  his  lordship  said:  *'This  time* 
table  contained  what  the  law  calls  a  false  and  fraudulent  representation,  and 
the  defendants  thereby  made  themselves  liable.**  This  is  about  the  strongest 
case  holding  the  liability  of  a  carrier  of  passengers  for  a  deviation  from  his 
time-table.  But  it  is  obvious  that  his  lordship  based  his  decision  rather  upon 
the  fraud  in- advertising  a  train  when  in  fact  there  was  none  run,  than  upcn 
anything  else.  And  as  will  be  seen  from  the  above,  except  from  his  opinion, 
he  intimated  that  had  the  train  been  simply  late,  had  it  passed  "  near  the 
hour  "  advertised,  the  case  would  have  been  different. 

This  case  has  been  cited  as  holding  a  stricter  rule,  and  being  more  stringent 
in  its  requirements  of  exact  compliance  with  published  time-tables,  than  its 
doctrine  would  warrant.  For  example,  Angell  cites  it  to  support  the  follow- 
ing proposition:  "Bailroad  companies  are  liable  to  the  institution  of  legal 
proceedings  against  them  for  not  running  their  trains  in  conformity  with  their 
regular  official  time-tables,  the  time-tables  being  of  the  nature  of  special 
contracts,  so  that  any  deviation  from  them  renders  the  company  liable: " 
Angell  on  Carriers,  5th  ed.,  sec  527  a.  This  rule  is  broader  than  DenUm  v. 
OrecU  Northern  RaUway  Co,,  supra,  and  we  think  broader  than  is  warranted 
by  any  of  the  cases  cited  to  support  it.  Other  cases  unqualifiedly  holding  a 
carrier  liable  for  not  stopping  at  a  station  to  take  on  a  passenger,  or  for  failing 
to  run  his  trains  on  time,  are:  Hawerojt  v.  Great  Northern  BaUway  Co,,  8 
Eng.  L.  &Eq.  362;  S.  C,  IGJur.  196;  Sears  y.  Eaetem  Railroad  Co.,  14  Allen, 
433;  Indianapolis,  B.  A  W.  B'y  Co.  v.  Bimcy,  71  III  391. 

Hawcrqft  v.  Chreat  Northern  Railway  Co.,  supra,  was  a  case  where  the  plain- 
tiff purchased  an  excursion  ticket,  by  which  defendant  agreed  to  convey  him 
to  and  from  a  certain  place  where  a  fair  was  being  held,  at  any  time  within 
fourteen  days  from  the  dale  of  the  ticket.  Two  trains  were  employed  to 
convey  the  persons  attending  the  fair  on  their  return  home.  One  train  left 
in  the  morning  and  the  other  in  the  evening.  Plaintiff  endeavored  to  return 
by  the  morning  train,  but  although  there  were  an  unusually  large  number  of 
coaches  attached,  they  were  so  crowded  that  he  was  unable  to  board  the 
train.  An  extra  train  was  dispatched  in  the  middle  of  the  day,  but  for  the 
same  reason  plaintiff  was  unable  to  take  passage  upon  it.  He  was  thus  com« 
polled  to  remain  over  until  the  evening  train,  and  by  so  doing  he  missed  con- 
nection with  another  train  which  was  to  convey  hhn  to  his  home.    To  hk 
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ftotion  for  damages,  the  defense  wm  interpoeed  that  the  oompany  had  dcme 
everything  ia  its  power  to  procure  aooommodationa  for  plaintiff;  that  they 
had  dispatched  an  extra  train,  and  that  they  had  endeavored  to  send  another, 
bat  were  unahle  to  do  so,  not  having  sufficient  coaches,  engines,  or  servants. 
Also,  that  they  ooold  not  be  sued  for  refusing  to  convey  a  passenger  when 
they  had  no  room  for  him.  The  court,  in  holding  the  defendant  liable^  de- 
cided that  the  ticket  constituted  an  agreement  or  contract  to  convey  plaintiff 
by  either  the  morning  or  evening  train,  as  he  should  elect,  and  that  to  be  ex- 
cused on  account  of  the  overcrowded  condition  of  their  cars,  they  should  have 
made  that  an  express  condition  of  their  contract.  The  court,  in  this  case,  how- 
«ver,  lay  considerable  stress  upon  the  fact  that  the  defendants  made  no  effort 
to  convey  the  plaintiff  to  his  home,  or  explained  to  him  with  respect  to  the 
•topping  of  their  train  at  the  station  for  which  his  train  home  took  its 
departure. 

The  case  of  Sean  v.  JBoBtern  BaUroad  Co.t  9upra^  ib  very  strong.  It  holds 
that  raihnoad  corporations,  by  advertising  the  hours  when  trains  will  start, 
agree  with  holders  of  tickets  that  trains  will  start  at  such  hours.  In  this  case 
the  company  postponed  the  time  of  starting  a  train  from  9:90  to  11 :15  with- 
out giving  plaintiff  notice  until  after  he  had  purchased  his  ticket.  This  was 
held  to  be  a  violation  of  their  contract  with  him,  and  to  subject  them  to  an 
action  at  his  suit.  The  remaining  case  of  IndianapolU,  B,  Jk  W,  B'y  d>.  v. 
Bimey,  71  IlL  391,  is  one  where  the  court  assume  that  a  party  has  a  right  of 
action  against  a  railroad  company  for  refusal  to  stop  its  train  and  take  him 
on.    The  question  is  not  discussed,  nor  are  any  cases  cited. 

We  now  come  to  the  case  of  Bunt  v.  OreeU  Wedern  B^y  Co.,  19  C.  &,  N. 
8.,  310,  whioh  is  a  partial  limitation  of  the  above  rule.  In  this  case  the  time 
tables  stated  that  a  train  would  be  ready  to  leave  plaintiff^s  station  at  4:34 
A.  M.  It  did  not  do  so^  however,  this  time,  and  was  not  ready  to  leave  until 
after  six  o'clock,  which  delay  was  the  cause  of  making  plaintiff  miss  conneo- 
tion  with  another  train,  and  occasioned  him  considerable  delay.  It  appears 
that  the  time-table  referred  to  oontained  a  clause  which  stated  that  the  com- 
pany did  not  warrant  that  their  trains  would  arrive  with  punctuality  at  the 
times  indicated  at  the  different  stations.  In  deciding  the  case,  Earle,  C.  J., 
Mids  '*  I  am  of  the  opinion  that  the  mere  taking  of  a  ticket  does  not  amount 
to  a  contract  on  the  part  of  a  railway  company,  or  impose  upon  them  a  duty 
to  have  a  train  ready  to  start  at  the  time  at  whioh  the  passenger  is  led  to 
expect  it;  and  in  order  to  maintain  an  action,  it  is  incumbent  on  the  plaintiff  to 
•how  either  a  breach  of  contract  or  a  breach  of  some  legal  duty.  If  there 
were  any  such  contract  here,  it  would  appear  from  the  time-bills  published 
by  the  company;  and  if  the  plaintiff  (whose  duty  it  was  to  do  so)  had  put  in 
the  time-bill,  we  should  have  seen  what  the  real  contract  was,  via.,  that  the 
company  do  not  warrant  that  their  trains  shall  arrive  with  punctuality,  at  the 
times  indicated,  at  the  different  stations."  The  court  appear,  in  this  case,  to 
attach  considerable  importance  to  this  reservation  or  condition  in  the  pub- 
lished time-table.  To  that  extent  it  is  not  such  a  wide  departure  from  the 
above  cases. 

We  now  come  to  what  appears  to  be  the  more  reasonable  rule  applicable  to 
the  cases  under  discussion.  It  is  laid  down  in  Chrdon  v.  ManchetterJk  Lam* 
rence  B,  B.  Co.,  62  N.  H.  696,  and  Prevosi  v.  Oreat  EagUm  B*y  Co.,  13  L. 
T.,  N.  S.,  20;  and  is  to  the  effect  that  the  publication  of  a  time-table,  in 
common  form,  imposes  upon  a  railroad  company  the  obligation  to  use  due 
care  and  skill  to  have  the  trains  arrive  and  depart  at  the  precise  moments 
indicated  in  the  table;  but  it  does  not  import  an  absolute  and  nuoonditional 
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«Dgftg6iii«nt  for  raeh  uriTal  and  departure,  and  does  not  make  the  eompaav' 
liable  for  want  of  ponctaality  which  ia  not  attributable  to  their  negligenee. 
In  thia  latter  caae,  which  was  at  ittMpritM,  Crompton,  J.,  aaidthat  '*tiie  plain- 
tiff cat!  only  recover  on  the  ground  tLat  there  has  been  negligence  or  want  of 
care  on  the  part  of  the  company.  Negligence  or  a  breach  of  dnty  most  b» 
proved  to  entitle  the  plaintiff  to  recover."  TBe  former  caae,  Ocrdan  v.  JIom' 
Chester  ^  Lawrence  JH,  R.  Co.,  62  N.  H.  696,  is  a  comparatively  reoent  caae^ 
having  been  decided  in  1873.  It  contains  an  analysis  of  all  the  pravioiw 
oases,  and  a  more  extensive  disoossion  of  the  nature,  oharaeter,  and  the  fight 
to  «»*^»n4min  aotioos  of  the  character  herein  treated  of  than  any  other 
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PAMAon  10E  Bkbaob  ov  Pabol  Aobbxment  fOB  Saui  ov  Lan»^— D^ 
fendant  agreed,  by  parol,  to  sell  a  piece  of  land  to  plaintiil^  and  \m 
execute  the  proper  written  evidence  of  the  bargain.  Plaintiff,  in  faith 
of  the  agreement,  at  considerable  expense,  went  into  poasession  of  th* 
land.  Defendant,  without  assigning  any  reason,  refused  to  comply  with 
his  contract  and  forced  plaintiff  to  abandon  his  possession.  HM^  that 
while  it  is  unquestionably  true  that  no  action  can  be  maintained  either 
to  recover  damages  for  the  loss  of  the  land  or  the  baigain,  or  jor  n  specifio 
performance,  yet  plaintiff  is  entitled  to  recover  oompenaatioii  for  hia 
tronble,  loss  id  time,  and  expense.  He  may  recover  damagm  vsmltiic 
from  the  fraudulent  conduot  of  the  defendnnt. 

Aflnov  for  damages.    The  opinion  stateB  the  fiefak 

Aldridge  and  OoUady,  for  the  plaintiff  in  enor. 

2>.  L.  Eerron,  for  the  defendant  in  error. 

By  Court,  Fibheb,  J.  The  plaintiff  below  brought  thia  actioD 
in  tiie  circuit  court  of  Yalobusha  county,  to  recover  damagea 
occasioned  by  the  defendant's  refusal  to  consummate  a  parol 
agreement  between  the  parties,  in  regard  to  a  tract  of  land» 
which  it  is  alleged  the  defendant  agreed  to  sell  to  the  plaintiff. 

The  most  important  question  for  consideration  arises  upon  the 
demurrer  of  the  defendant  to  the  complaint  of  the  plaintiffl 
The  complaint  alleges  that  the  parties  had  been  negotiating  for 
some  time  in  regard  to  the  contract,  and  that  the  plaintiff  finallj 
made  a  definite  offer  of  one  thousand  dollars  for  the  land;  thai 
the  defendant  asked  for  time  to  consider  of  the  proposition; 
and  that  he  afterwards,  on  the  twentieth  of  December,  1854, 
sent  a  tneesenger  to  the  plaintiff,  and  informed  him  that  hia 
proposition  was  accepted;  that  he  could  take  immediate  posses- 
sion of  the  land;  and  that  the  parties  would,  at  some  oonyeniflnl 
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tune  thereafter,  enter  into  the  neoessaiy  wxitinge  erideneing  the 
contract;  that  the  plaintiff,  confiding  in  the  good  l!aith  of  the 
defendant,  accordingly  took  posBession  of  the  land,  and  removed 
his  family  and  entire  personal  properly  a  distance  of  about 
fifteen  miles  on  the  premises;  that  he,  some  short  time  thereafter, 
notified  the  defendant  of  his,  plaintiff's,  readiness  to  close  the 
contract  according  to  the  understanding  between  the  parties; 
but  that  the  defendant,  without  assigning  any  reason,  refused 
to  complete  the  contract,  and  forced  the  plaintiff  to  abandon 
the  possession,  and  to  seek  a  residence  elsewhere,  at  a  season  of 
the  year  when  it  was  difficult  to  obtain  one.  The  complaint  then 
proceeds  to  state  that  the  defendant,  from  the  first  inception  of 
the  contract,  intended  to  commit  a  fraud  upon  the  plaintiff,  and 
did  not  intend  to  carry  out  his  promise  to  consummate  the 
agreement  of  the  parties,  by  writing,  as  was  understood  between 
them;  and  finally  to  set  forth  the  manner  in  which  the  plaintiff 
had  been  injured. 

The  demurrer  to  the  complaint  proceeds  upon  the  ground 
that  the  action  was  brought  apon  the  contract  of  the  parties  in 
regard  to  the  purchase  or  sale  of  the  land,  and  the  contract,  not 
having  been  reduced  to  writing,  could  neither  be  enforced  by 
the  plaintiff,  nor  violated  by  the  defendant,  so  as  to  give  to  the 
plaintiff  a  cause  of  action.  If  it  were  true  that  the  action  was 
brought  to  recover  damages  resulting  merely  from  a  violation  of 
the  parol  agreement,  the  demurrer  should  have  been  sustained. 
But  such  was  not  the  nature  of  the  action.  It  was  intended  to 
recover  damages  resulting  from  the  fraudulent  conduct  of  the 
defendant.  The  plaintiff  was  seeking  compensation  for  his 
trouble  and  loss  of  time,  and  not  compensation  for  the  loss  of  a 
bargain,  in  not  getting  the  land,  about  which  the  parties  had  a 
parol  understanding.  The  plaintiff  merely  said  to  the  defend- 
ant. Pay  me  for  my  trouble  and  loss  of  time  occcasioned  by  your 
fraud  or  bad  faith;  I  ask  nothing  for  the  loss  of  my  Ixurgain, 
but  only  to  be  placed  in  the  same  situation  in  which  I  stood 
before  I  trusted  you. 

Thus  viewing  the  action,  we  are  of  opinion  that  the  demurrer 
was  properly  overruled.  Almost  all  contracts  must  go  through 
various  stages  before  they  are  finally  consummated;  and 
whether  a  party  will  be  liable  for  a  breach  of  faith  before  the 
final  consummation  of  the  contract  must  depend  upon  th6 
extent  to  which  he  induced  the  other  party  to  trust  him. 
As,  for  instance,  suppose  a  man  at  Jackson  is  negotiating  with 
a  man  at  Columbus  for  the  purchase  of  a  tract  of  land,  and 
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the  parties  nndenrtamdiTig  the  tenus  of  the  propoaed  con- 
tract, the  one  at  CSolnmbuB  should  say  to  the  other  at  Jackson^ 
that  if  he  would  come  to  the  former  place  the  contract  should 
be  closed  by  writing,  as  understood  between  them,  would  not 
the  party  incurring  the  expense  and  trouble  thus  occasioned 
have  a  clear  right  to  compensation  for  such  trouble,  loss  of 
time,  and  expense,  if  the  party  at  Columbus  should  refuse 
without  sufficient  reason  to  comply  with  his  promise?  No  good 
reason  can  be  assigned  why  an  action  could  not  be  maintained 
in  such  a  case.  The  party  went  not  to  make,  but  to  dose,  a  con- 
tract. He  would  not  go  to  Columbus  merely  to  ascertain  whether 
such  a  contract  could  be  made,  but  to  give  legal  form  to  one 
already  understood  between  the  parties. 

The  case  would  fall  under  a  familiar  rule — that  he  had  incurred 
expense  and  trouble  at  the  request  of  the  defendant — and  a  right 
to  compensation  would  follow  as  a  matter  of  course,  not  for  the 
loss  of  the  bargain,  but  for  the  loss  actually  sustained,  or  for 
the  trouble  and  loss  of  time  incurred.  It  is  a  salutary  principle 
of  law  that  every  man  is  bound  to  the  observance  of  good  faith 
to  the  extent  that  he  knows  that  he  is  trusted;  and  it  is  not 
necessaiy  to  hold  him  liable  that  he  was  not  in  a  situation  to  be 
benefited;  he  must  act  so  as  not  to  injure  another  by  his  con- 
duct. Applying  the  principle  to  this  case,  the  defendant  knew 
the  extent  to  which  he  was  trusted,  and  had  by  his  own  act 
secured  the  confidence  of  the  plaintiff.  He  could  not  be  igno- 
rant of  the  trouble  and  expense  which  would  necessarily  be 
incurred  by  the  plaintiff  if  he  reposed  such  confidence  in  the 
assurances  of  the  defendant  as  one  man  may  reasonably  repose 
in  another.  Under  such  circumstances,  while  it  is  unquestion- 
ably true  that  no  action  can  be  maintained  either  to  recover 
damages  for  the  loss  of  the  land  or  bargain,  or  for  a  specific 
performance,  yet  to  hold  that  the  action  cannot  be  sustained  to 
recover  for  the  injury  or  loss  already  named  would  be  equivalent 
to  saying  that  the  subject  was  one  in  regard  to  which  fraud  or 
bad  faith  could  not  be  practiced. 

Having  disposed  of  the  question  arising  on  the  demurrer,  but 
little  remains  to  be  said  in  regard  to  the  other  questions.  The 
defendant,  in  his  answer,  relied  upon  the  statute  of  frauds  as  a 
defense,  and  the  court  sustained  a  demurrer  to  this  answer; 
what  has  already  been  said  disposes  of  this  question.  The  action 
not  being  founded  upon  a  contract  required  to  be  evidenced  by 
writing,  a  plea  that  the  contract  was  not  in  writing  would  of 
course  be  insufficient. 
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In  conclusion,  it  is  only  neoesaaxy  to  say  as  to  the  other  point 
ihat  the  yerdict  is  folly  sustained  by  the  testimony. 
Judgment  afSrmed. 

Whers  Onx  Vxbballt  Aobxks  to  Contst  Laitd  in  oonridwmtion  thsl 
another  will  do  some  act,  which  he  doea,  though  no  action  can  be  hrooght  to 
enforoe  the  Terbal  promise,  yet  if  the  party  cannot  be  restored  to  his  original 
condition  prior  to  the  oontnot,  compensation  can  be  recovered  for  the  per- 
formance of  his  part  of  the  contract:  Ba^  v.  Hya/U*9  Adrn'r,  Ky.  Ct.  of  App., 
March  14,  1885,  6  Ky.  L.  J.  714. 

Thb  PBiNdPAL  OABE  IS  ciTU>  and  explained  in  Cam  ▼.  Eell$f,  57  Miaa. 
890,  where  the  court  hold  that  the  vendee  of  land  under  a  parol  agreement 
ean  recover  only  for  loss  directly  zncurred  by  reason  of  the  vendor's  frand, 
and  npon  a  state  of  caas  which  would  sustain  an  action  for  deceit.  He  caa- 
oot  recover  for  losses  sustained  by  anything  which  occurs  between  himself 
and  the  vendor,  after  he  hears  of  the  latter's  unwiUingneaa  to  rsdnoe  the 
inot  to  writing,  beoaose  of  doubt  aa  to  his  right  to  aell  the  bukL 
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BiOBS  «o  'WnoKLon  Mostoaox  is  sot  Basbxd  bt  Saioi  Lam  ov  Ton 
which  ban  an  action  upon  the  note  aeoured  by  the  mortgage. 

SCATUra  OV   LiMITATIOKS   CoiCiaNCXS   TO   KUN   AGAINST   MOBTOAGS  nOM 

Tm  BiOHT  TO  FoBiCLOBS  AccBUXS,  and  that  period  of  time  which 
would  bar  an  action  at  Uw  to  recover  possession  of  the  mortgaged  prop* 
erty,  after  condition  brolLen,  will  bar  a  bill  for  foreclosure  in  equity,  na- 
IsM  there  be  circumstances  shown  sufficient  to  take  the  caae  out  of  the 
bar  of  the  atatuto. 

DncuBSXB  TO  Bill  WmoH  Alliob  that  Cbrtain  Debts  abb  Dub  abb 
Ubpaid,  upon  the  ground  that  they  are  barred  by  the  statute  of  limita- 
tions, does  not  admit  the  non-payment  of  such  debts  to  the  extent  of 
rebutting  the  presumption  of  satisfaction  created  by  the  statote.  The 
demurrer  in.  such  a  case  is  equivalent  to  a  plea  of  the  statote.  The  defense 
■at  up  is  not  the  presumption  on  which  the  statute  is  founded,  but  the 
bar  orsa^  by  ita  positive  provinons. 

EaBTT  OANBOT  Dbduot  fbom  Pbbiod  ov  Statutb  ov  LufiTATioMa  appli- 
cable to  his  case  the  time  consumed  by  the  pendency  of  an  action  in 
which  he  aougbt  to  have  aaid  matter  adjudicated,  but  which  waa  dis- 
missed without  prejudice  as  to  him. 

Bill  for  the  f oxedosure  of  a  mortgage.    The  opinion  states 
the  facts. 

W.  P.  Harris,  John  R.  Ooleman,  mni  T.  J.  mni  F.  A.  B.What- 
ion,  for  the  appellant 

Charge  8.  Yergevi  for  the  appellees. 

Am.  Dbc  Tol.  LXn— M 
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"Bj  Ooart»  Hahdy,  J.  This  "was  a  bill  filed  by  fhe  appel* 
lees  in  the  saperior  oonrt  of  chanoeiy,  on  the  seventh  of  May,. 
1866,  to  foreclose  a  morl;gage  made  bgr  the  appellant  bearing 
date  the  twenty-sixth  of  May,  1841,  to  secoxe  three  promissoiy 
notes  of  the  same  date,  to  become  due  one  in  one  year,  the  nert 
in  two  years,  and  the  third  in  three  years  from  that  date. 

The  bill  states  that  the  appellant  had  made  a  prior  mortgage 
upon  the  same  property  embraced  in  this  mortgage,  to  James 
Brown,  who  filed  his  bill  in  the  district  chancery  court  at 
Natohea  for  a  foreclosure,  and  that  the  appellees  upon  their  ap> 
plication  were  made  parties  to  that  suit;  that  they  prayed  that 
an  account  should  be  taken  of  their  mortgage  debt,  and  that 
the  same  should  be  paid  after  the  payment  of  the  debt  due  to- 
Brown;  that  an  appeal  was  taken  by  the  appellees  from  the  de» 
oree  of  that  court  to  the  superior  court  of  chancery,  and  from 
the  latter  court  to  this  court;  and  that  at  October  term,  1864,. 
this  court  refused  to  allow  an  account  to  be  taken  of  the  appel* 
lees'  claim,  because  it  was  necessary  that  they  should  file  a  bill 
to  foreclose  their  mortgage  and  redeem  Brown's,  and  affirmed 
the  decree  of  the  chancery  court  dismissing  the  suit  as  to  the 
appellees,  without  prejudice  to  their  right  to  file  their  bill  to 
foreclose  as  to  an^  surplus  of  the  property  not  required  to  poj 
the  prior  mortgage. 

The  bill  offers  to  redeem  the  prior  mortgage,  alleges  that  the 
notes  held  by  the  appellees  are  unpaid,  and  prays  an  aooount 
and  foreclosure. 

The  appellant  demurred  to  the  bill,  setting  up  the  statutes  of 
limitation  applicable  to  various  aspects  of  the  case  as  a  bar;  the- 
demurrer  was  overruled,  and  this  appeal  was  thereupon  taken. 
It  appears  that  the  last  of  the  notes  mentioned  in  the  mortgage- 
had  been  due  nearly  eleven  years  before  the  bill  was  filed,  the- 
two  others  having  become  due  at  a  still  earlier  date.  The  first 
position  taken  in  support  of  the  defense  of  the  statute  of  limita* 
tions  is,  that  the  right  to  foreclose  the  mortgage  is  barred  by  the 
same  lapse  of  time  that  would  bar  an  action  at  law  upon  the 
notes  secured  by  it. 

This  rule  is  not  without  strong  reason  and  principle,  as  well 
as  respectable  authority,  to  support  it;  and  if  it  were  a  new 
question  in  this  court,  it  would  be  worthy  of  grave  consideration 
whether  it  should  not  be  adopted.  But  the  question  has  been  fre- 
quently the  subject  of  consideration  here,  and  it  is  now  as  firmly 
settled  as  any  doctrine  of  this  court,  that  the  remedy  to  fore- 
.eiose  the  mortgage  is  not  barred  by  the  same  lapse  of  time  which 
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ban  an  aotion  upon  the  notes  eecoxed  by  the  mortgage:  MiUer 
T.  Hdm,  2  Smed.  &  M.  697;  MiUer  y.  Trustees  etc.,  6  Id.  651; 
Bush  Y.  Cooper,  26  Miss.  611  [69  Am.  Deo.  270];  IMter  y.  Er- 
win,  27  Id.  772.  We  do  not  feel  justified  in  changing  a  rule  of 
this  natare»  thns  established,  and  it  mnst  therefore  be  r^gaxded 
as  settled  law. 

The  next  gronnd  of  the  defense  set  np  in  the  denrarrer,  and 
here  relied  on,  is  that  the  period  of  time  which  would  bar  an 
action  at  law  to  recoYer  possession  of  the  mortgaged  property^ 
after  condition  broken,  must  bar  a  bill  of  foreclosure  in  equity; 
and  inasmuch  as  an  action  at  law  to  recoYer  possession  was 
barred  by  the  lapse  of  scYcn  years  after  f orfextnre,  and  mora 
than  ten  years  had  elapsed  in  this  case,  the  bill  was  baired. 

This  presents  the  question,  whether  any,  and  what,  time  bar* 
the  right  of  the  mortgagee  to  foreclose  against  the  mortgagor 
continuing  in  possession  upon  condition  broken.  It  is  insisted 
in  behalf  of  the  appellees  that  the  mortgagor  is  to  be  consid* 
ered  as  the  tenant  at  will  or  at  sufferance,  of  the  mortgagee,  after 
forfeiture  of  the  condition,  and  not  as  holding  adYersely,  and 
that  the  statute  of  limitations  does  not  begin  to  run  trntU  that 
relation  is  dissolYcd,  and  the  mortgagor  claims  possession  in 
opposition  to  the  rights  of  the  mortgagee. 

By  the  strict  rules  prcYsiling  at  law,  the  mortgagor  was  a 
mere  tenant,  holding  subject  to  the  right  of  the  mortgagee  to 
enter  immediately  and  CYcn  before  default,  unless  there  was  a 
stipulation  to  the  contnuy:  4  Kent's  Com.,  8th  ed.,  169.  This 
was  upon  the  technical  rule  that  the  couYeyance  was  upon  con- 
dition subsequent  to  be  performed  by  the  mortgagor;  and  until 
that  was  shown  to  hsYc  been  performed,  the  estate  Yested  in  the 
mortgagee.  And  upon  this  principle,  it  was  anciently  held 
that  whilst  the  mortgagor  remained  in  possession  without  a 
coYenant  for  that  pturpose  he  was  a  tenant  at  will.  He  was  at 
a  later  period  held  to  be  a  tenant  at  sufferance.  The  relations 
of  the  parties  were  thus  r^;arded  under  technical  rules  at  law. 
But  these  rules  hsYe  been  materially  changed  by  courts  of 
equity  in  more  modem  times,  and  principles  hsYe  been  estab- 
lished of  a  more  liberal  character  towards  the  rights  of  the 
mortgagor,  and  more  in  consonance  with  the  true  spirit  and  the 
substantial  justice  of  such  contracts.  This  doctrine  is  that  the 
mortgage  is  a  mere  security  for  the  debt,  and  that  until  a  decree 
of  foreclosure,  the  mortgagor  continues  the  real  owner  of  the 
fee,  and  the  equity  of  redemption  is  considered  as  the  real  and 
beneficial  estate:  4  Kent's  Com.  16&. 
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The  relation  which  existed  between  the  mortgagor  in  posses- 
sion  before  default,  and  the  mortgagee  at  law,  seems  to  haye 
been  a  matter  of  great  uncertainty.  It  is  sometimes  said  to  be 
a  tenancy  at  will,  and  again  it  is  variously  called  a  tenancy  from 
year  to  year,  or  at  suffeiance,  or  gtuut  at  sufferance.  Chancellor 
Kent  calls  it  a  ''peculiar  relation,"  and  considers  the  name 
"mortgagor"  as  conyeying  the  best  idea  of  what  ho  calls  his 
*'  anomalous  chaiacter."  But  by  whatever  term  it  may  be  desig- 
nated, it  appears  to  be  plain  that  the  relation  of  landlord  and 
tenant  cannot  be  said  to  exist  to  all  intents  and  purposes,  where 
the  mortgagor  retains  possession  after  condition  broken,  in  the 
absence  of  any  agreement  upon  the  subject  in  the  deed.  The 
mortgagor,  before  foreclosure,  is  not  liable  to  the  mortgagee  for 
use  and  occupation,  is  not  bound  to  keep  the  premises  in  repair, 
and  is  regarded  as  a  freeholder,  subject  only  to  the  equitable 
right  of  the  mortgagee  to  foreclose  in  equity,  or  to  enter  at  law, 
(or  the  purpose  of  obtaining  payment  of  his  debt.  He  is,  then, 
rightfully  in  possession  until  the  mortgagee  exercises  his  right 
according  to  law  to  turn  him  out. 

The  question,  then,  is,  Within  what  time  must  this  right  be 
exercised,  and  what  lapse  of  time  is  necessary  to  create  the  legal 
presumption  that  the  right  has  been  surrendered  or  lost  ?  From 
what  time  does  the  duty  to  exercise  this  right  begin  ?  . 

It  must  commence  at  the  time  when  the  right  of  foreclosure 
accrued,  or  it  can  have  no  commencement;  and  unless  it  expire 
by  the  same  lapse  of  time  that  would  bar  the  right  of  entiy,  or 
the  reoovexy  of  possession  at  law,  it  is  without  limitation,  and 
may  be  asserted  against  the  continued  possession  of  the  mort- 
gagor at  the  most  remote  period.  Where  possession  has  been 
delivered  to  the  mortgagee,  it  is  well  settled  that  the  right  to  re- 
deem is  barred  by  the  same  length  of  time  that  would  bar  his 
recovexy  of  possession  at  law.  And  the  interest  of  the  mortga- 
gee is  a  much  less  beneficial  estate  than  that  of  the  mortgagor 
in  possession.  The  mortgagee  in  possession  before  foreclosure 
holds  subject  to  the  right  of  the  mortgagor  to  redeem.  But 
after  the  period  of  the  limitation  of  an  action  to  recover  posses- 
sion at  law,  that  right  is  presumed  to  have  been  released.  So 
the  mortgagor  in  possession  holds  subject  to  the  right  of  the 
mortgagee  to  foreclose;  and  no  reason  can  be  perceived  why 
payment  of  the  debt  should  not  be  presumed  from  the  same 
lapse  of  time,  unless,  indeed,  no  lapse  of  time  can  bar  the  claim 
of  the  mortgagee,  which  cannot  be  pretended. 

It  is  not  material  to  determine  whether  the  possession  of  tba 
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mortgagor  is  to  be  considered  as  adyerse  to  the  right  of  the 
mortgagee  or  not.  The  sdbstantial  interest  which  the  mort- 
gagee has  in  the  mortgaged  premises  is  in  equity  a  claim  upon 
them  for  the  payment  of  his  debt;  and  the  question  is.  After 
what  period  of  time  and  under  what  circumstances  will  that 
debt  be  presumed  to  be  paid,  and  his  claim  upon  the  propertj 
depending  upon  it  discharged  f  This  is  settled  in  many  recent 
cases,  and  upon  principles  which  we  consider  altogether  sound 
and  just.  The  supreme  court  of  the  United  States  say,  in  Hughe* 
T.  Edtoarda,  9  Wheat.  497,  that  **  where  a  mortgagor  has  been 
permitted  to  retain  possession,  the  mortgage  will,  after  a  length 
of  time,  be  presumed  to  haye  been  discharged  by  payment  of 
the  money,  or  a  release,  unless  circumstances  can  be  shown 
sufficiently  strong  to  repel  the  presumption;  as,  payment  of 
interest,  a  promise  to  pay,  an  acknowledgment  by  the  mortgagor 
that  the  mortgage  is  still  existing,  and  the  like : "  Christophers  v. 
Sparke,  2  Jac.  &  W.  234;  4  Kent's  Com.  201, 202;  Angell  on  limi- 
tations, 8d  ed.,  sees.  453-455.  And  the  period  fixed  by  the 
statute  of  limitations  as  barring  an  action  for  the  recoyeiy  of  pos- 
ession  is  held  to  be  the  fit  and  proper  limitation  to  a  bill  of 
foreclosure:  4  Kent's  Com.  202;  Jacl^n  Y.Wood,  12  Johns.  242 
[7  Am.  Dec.  315].  This  rule  was  held  by  this  court  in  Benson 
▼.  Stewart,  80  Miss.  49,  and  we  find  no  reason  to  change  it. 

And  here  it  may  be  proper  to  remark,  that  what  is  said  in  that 
ease  with  respect  to  adverse  possession  had  reference  to  the 
pariy  who  purchased  from  the  mortgagor  in  whose  behalf  the 
statute  was  not  a  bar  when  the  bill  was  fiied;  and  that  party,  not 
being  protected  by  an  adverse  possession  under  his  purchase 
from  the  mortgagor,  for  a  sufficient  length  of  time  to  be  pro- 
tected by  the  bar,  he  would  occupy  the  position  in  which  the 
the  mortgagor  stood,  in  whose  favor  the  period  of  time  necessary 
to  constitute  the  bar  had  not  run  when  the  bill  was  filed  against 
him.  But  it  was  not  intended  to  say  that  as  between  mort« 
gagor  and  mortgagee,  where  the  former  had  retained  possession 
after  forfeiture,  for  a  sufficient  length  of  time  to  constitute  a  bai 
under  the  statute,  it  was  necessary  that  there  should  be,  tech* 
nically,  an  adverse  possession  by  the  mortgagor  against  the 
mortgagee,  in  order  to  render  the  defense  available. 

We  are  satisfied  that  both  principle  and  authority  sanction 
the  rule  that  when  the  mortgagor  has  continued  in  possession 
for  a  sufficient  length  of  time  after  forfeiture,  and  after  the  ma- 
turity of  the  debt  secured  by  the  mortgage  to  bar  the  right  of 
entiy  of  the  mortgaged  premises,  or  an  action  to  recover  posses- 
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«ion  of  the  pxoperij  conveyed,  and  an  action  at  law  upon  the 
notee,  or  other  eyidence  of  debt,  a  bill  of  foreclosure  will  be 
liarred,  unless  there  be  circumstances  shown  sufficient  to  take 
the  case  out  of  the  bar  of  the  statute.  And  there  being  no  such 
oiroumstances  shown  in  this  case,  the  statute  of  seyen  years  was 
«  bar,  and  the  demurrer  was  a  good  defense  to  the  bill. 

Two  other  grounds  are  relied  upon,  in  behalf  of  the  appellees, 
against  the  bar  of  the  statute.  The  first  of  these  is,  that  as  the 
lull  alleges  that  the  debts  are  due  and  unpaid — and  that  is  ad- 
mitted by  the  demurrer — this  rebuts  the  presumption  of  satis- 
faction created  by  the  statute,  and  that  presumption  cannot 
prevail.  The  fallacy  of  this  view  is  apparent  from  two  consid- 
erations: 1.  The  defense  of  the  statute  set  up  by  demurrer  is 
tantamount  to  a  plea  of  the  statute,  and  must  be  ^ken  with  ref- 
erence to  the  particular  ground  of  defense  set  up  in  it;  2.  It  is 
true  that  the  theoiy  upon  which  the  statute  of  limitations  is 
founded  is  the  presumption  of  payment  from  lapse  of  time. 
But  the  defense  set  up  is  not  the  presumption  on  which  the  stat- 
ute is  founded,  but  the  bar  created  by  the  positive  provisions  of 
the  statute.  The  principle  upon  which  the  statute  is  founded  ia 
eometimes  useful  to  be  considered  in  appljring  it  to  doubtful 
eases;  but  when  the  provisions  are  plain  and  positive,  we  have 
aothing  to  do  with  the  principles  upon  which  they  are  founded, 
tn  applying  them  to  cases  dearly  embraced  by  them.  The  de- 
fense is  the  statute  itself,  and  not  the  theoiy  upon  which  it  is 
founded. 

The  other  ground  is,  that  the  former  suit  having  been  dis- 
missed as  to  the  appellees,  without  prejudice  to  their  right  to 
bring  another  suit,  they  are  now  entitled,  in  virtue  of  the  privi- 
lege thereby  reserved  to  them,  to  deduct  the  time  of  the  pend- 
ency of  that  suit.  This  construction  is  justified  neither  by  the 
terms  nor  the  legal  effect  of  the  order  referred  to.  The  purport 
of  such  an  order  is  that  the  dismissal  shall  not  operate  as  a  bar 
to  a  new  suit  which  the  party  might  institute:  Story's  Eq.  PI., 
eec.  793.  It  could  never  have  been  intended,  even  if  it  was 
competent  for  the  court,  to  debar  the  appellant  of  any  defense 
upon  the  merits  of  the  case  to  which  he  was  entitied  by  law;  for 
that  would  have  been  to  bestow  a  privilege  upon  the  appellees, 
4ind  at  the  same  time  to  prejudice  the  rights  of  the  appellant 
upon  a  matter  not  then  presented  for  the  determination  of  the 
eourt. 

Let  the  decree  be  reversed,  the  demurrer  sustained,  and  the 
bill  dismissed. 
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UVXHTSREITFTED   PoflOSSIOXr   BT  MOBSOAOOB  FOR  TWXBTT  YXAB8,  after 

«Qiiilitian  broken,  withoat  entry  or  claim  on  the  part  of  the  mortgagee,  laiaea 
.  the  preanmption  that  the  mortgage  debt  haa  been  paid:  Hcwkmd  v.  Bkurti^f 

86  Am.  Deo.  386.  Lapae  of  time  may  afford  preaomptive  eyidenoe  of  paj- 
inent  of  mortgage:  Swari  ▼.  Service,  34  Id.  211;  aee  alao  DraifUm  r.  JitKrf 
MarthaU^  33  Id.  34;  Heyer  r,  Fruyn^  34  Id.  366,  and  notea;  Jonea  on  Mort* 
gagee,  aee.  1146. 

MoBTaAOB  LiEsr  CoNTonrBs,  although  Dbbt  Sboubbd  bt  It  has  bbbh 
Rabkbi>  by  the  atatate  of  limitationa:  Hqfer  r.  Pmyii,  84  Am.  Deo.  866,  and 
oaaea  in  note.  **  The  fact  that  a  debt  secured  by  a  mortgage  ia  banred  by  a 
•tatnte  of  limitationa  doea  not  neoeaaarily,  or  as  ageneral  mle,  eoctingaiah  tha 
mortgage  aecnrity,  or  prevent  the  maintaining  of  an  action  to  enforoe  it:  ** 
Jones  on  Mortgagee,  aee.  1204*  citing  a  large  number  of  oases. 

Statutb  Bu^re  nr  Fatob  ov  Mobtoaoob  fbom  Timb  MQBTOAOBB^l  Bight 
OF  AonoH  AooRVBs:  Jones  on  Mortgagee,  aee.  1210.  '*  The  period  of  limita- 
tion to  a  bill  of  foreoloaare  ia  the  time  fixed  by  the  statate  of  limitationa  aa 
barring  an  aotion  for  the  reooTery  of  possession  of  the  mortgaged  premisss." 
Again:  *'  The  right  of  entry  and  the  right  of  aotion  to  recover  the  poeanssion 
of  lands  held  adversely  is  only  barred  in  seven  years,  and  thia  ia  the  time 
when  the  riglit  of  fofcdoanre  osassa,  and  not  before:  **  WUkkum  v.  Fhwen^ 

87  Miaa.  684»  666^  dting  the  principal  caae  to  eaoh  propoaltioB. 
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[nifiMBnm,a8S.] 

OuMHUBBTiouB  SoBUPUi  entertained  by  a  perMMi,  whldi  would  pnifwil 
him  from  ssssBiting  or  agreeing  to  a  verdict  which  woold  snbjeot  the  Bo- 
omed to  capital  poniahment,  althoogh  Jnatified  by  the  evidence,  die* 
qualify  him  aa  a  Juror. 

OBJBonoxr  to  ImrLionoN  of  Cafitai.  Punishmbmt.— -A  Juror  whoae  exam- 
ination developed  that  he  waa  opposed  to  caidtal  punishment;  who  aaid 
'*that  he  had  consdentions  scruples  upon  the  subject  of  capital  puniah- 
ment;  that  they  would  bias  his  judgment,*'  is  not  in  a  condition  to  im- 
partially hear  and  examine  the  evidence;  he  doea  not  stand  indiftrent 
between  the  priaoner  and  the  state,  and  he  should  be  excused. 

JVBOB,  WHBN  Ck>N80IXimoir8  SOBOPLXS  TO  IXTUOTION  OF  DBATH  PbBALTT 

DO  HOT  DiSQUAUFT. — A  juTOr  testified  that  he  "  did  have  oonscientioaa 
aoruples  on  the  subject  of  capital  punishment,  and  that  it  would  be 
against  his  consdenoe  to  render  a  verdict  by  which  a  party  would  be 
subjected  to  the  punishment  of  death,  but  that  he  thought  he  could  do 
Justice  as  between  the  state  and  the  accused: "  Aetef,  that  he  waa  compe- 
tent, as  in  the  abeence  of  any  other  possible  evidence  his  answer  under 
oath  that  he  would  do  justice  between  the  partiea  must  be  held  to  be 
conclusive. 

XvBKBuonoir  that  '*  Jubt  abb  xror  only  Jusgbb  of  Facts  nr  Gabb,  but 
Thbt  abb  alm>  the  judges  of  the  law,**  ia  erroneous,  that  doctrine  having 
been  abandoned  in  this  country. 

tv  Tbial  fob  Mubdbb,  It  u  Bbbob  fob  Jusob  to  IiiaTBUcr  Jijb¥  Om- 
MBALLT  UFOH  Law  OF  HoiooxoB.    He  shoold  chaifs  them  only  uptm 
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contMtod  qoettioiit  of  law  ftpplicabl«  to  the  iisae^  and  at  th»  reqnert  ni 
ono  of  the  partiee,  or  their  ooaniel,  distiiiotly  specifying  in  writing  tlia 
point  of  law  in  regard  to  which  the  instmotion  it  aiked. 

Twuis  of  the  aooufled  upon  an  indiotanent  for  miudar.  Th# 
opinion  atatea  the  facta. 

21  W.  SarrUy  for  the  plaintiff  in  error • 

D.  O.  Qlenn^  aUomey  general,  for  the  atate. 

By  Oonrt,  Sioth,  0.  J.  The  plaintiff  in  error  waa  tried  m 
the  drcoit  court  of  Marfihall  county  upon  an  indictment  for 
murder,  and  convicted  of  manslaughter  in  the  second  degree. 
A  motion  was  made  in  arrest  of  judgment  and  for  a  new  trial* 
which  being  oyerruled,  the  prisoner  excepted,  and  proeeonte» 
this  writ  of  error  to  reverse  the  judgment  which  was  thereupon 
entered  against  him. 

Several  grounds  are  taken  in  this  court  upon  which  it  is  in- 
sisted that  the  judgment  should  be  reversed  and  a  ventre  tie  tiovo 
awarded.  In  proceeding  to  notice  them,  we  shall  pursue  the 
order  in  which  they  are  presented  in  the  record. 

The  first  exception  relates  to  the  rejection  of  certain  persona 
as  jurors.  Henderson  Eirk,  having  been  examined  by  the  court 
and  pronounced  competent,  was  put  upon  the  state.  Where- 
upon the  district  attorney  asked  him  "if  he  was  opposed  to 
capital  punishment."  The  question  was  objected  to  by  the  pris- 
oner's counsel,  but  the  objection  was  overruled.  Eirk  responded 
to  the  question  in  the  afiSrmative,  and  stated,  further,  **  that  he 
had  conscientious  scruples  upon  the  subject  of  capital  punish- 
ment; that  they  would  bias  bis  judgment,  and  he  would  prefer 
being  excused."  The  state  then  challenged  him  for  cause,  and 
the  court  sustained  the  challenge. 

John  B.  Norfleet  was  also,  after  having  been  examined  hy 
the  court  and  pronounced  competent  as  a  jaror,  turned  over  to 
the  representative  of  the  state,  who  propounded  the  same  ques- 
tion to  him.  The  question  was  likewise  objected  to  by  the  pris- 
oner, and  his  objection  overruled.  Norfleet  thereupon  answered 
that  he  "  did  have  conscientious  scruples  on  the  subject  of  capital 
punishment;  and  that  it  would  be  against  his  conscience  to  ren- 
der a  verdict  by  which  a  party  would  be  subjected  to  the  pun- 
ishment of  death;  but  that  he  thought  he  could  do  justice  aa 
between  the  state  and  the  accused."  Whereupon  he  was  chal* 
lenged  for  cause  by  the  state,  and  the  challenge  was  sustained 
|yy  the  court. 

We  perceive  no  objection  to  the  course  of  examination  pur* 
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Bued.  Althougli  tiie  judge  expressed  himseli  saiisfled  of  the 
competency  of  the  peraons  produced  as  jurors,  they  were  neither 
tendered  to  nor  accepted  by  the  prisoner;  but  were  turned  oTer 
to  the  district  attorney,  for  the  purpose,  we  presume,  of  further 
examination.  In  all  cases  of  this  character,  it  is  the  duty  of  the 
coturt  to  see  that  an  impartial  jury  is  impaneled,  and  that  it  is 
composed  of  men  above  all  exception:  Leuna  t.  Staiet  9  Smed. 
A  M.  119.  And  although  objections  to  jurors  on  the  ground  of 
conscientious  scruples  usually  assume  the  shape  of  a  challenge 
on  the  part  of  the  prosecution,  the  court  may  set  aside  the  juror 
of  its  own  motion;  and  in  United  States  v.  ComeQ,  2  Mason,  91, 
this  was  done  without  even  swearing  or  affirming  the  jurors.  In 
People  Y.  Damon f  18  Wend.  861,  the  rule  is  laid  down  that  the 
coturt  may  set  aside  incompetent  jurors  at  any  time  before  eTi« 
dence  is  given. 

But  the  objection  mainly  relied  on  inTolves  the  question  of 
competency.  It  is  insisted  that  in  neither  instance  was  the  juror 
rendered  incompetent  by  reason  of  the  conscientious  scruples 
declared  and  entertained  by  him.  A  large  class  of  the  commu- 
nity doubt  the  expediency  of  capital  punishment,  others  have  a 
strong  repugnance  to  it,  while  some  few  individuals  sincerely 
entertain  conscientious  scruples  against  it.  It  is  this  latter  class 
which  have  been  held  disqualified  from  serving  as  jurors  in 
cases  in  which  a  verdict  of  guilty  would  be  followed  by  capital 
punishment,  ''provided  only,  however,  that  their  scruples  are 
such  as  would  prevent  them  from  findiog  a  true  verdict  accord- 
ing to  the  evidence."  And  it  is  now  too  firmly  settled  to  admit 
of  controversy  that  conscientious  scruples  entertained  by  a  per- 
son, which  would  prevent  him  from  assenting  or  agreeing  to  a 
verdict  which  would  subject  the  accused  to  capital  punishment, 
although  justified  by  the  evidence,  disqualify  him  as  a  juror: 
Lewie  v.  State,  supra;  People  v.  Damon  ^  supra;  Commonwealth 
Lesher,  17  Serg.  &  B.  155;  Jones  v.  State,  2  Blackf.  476;  liaHin 
V.  State,  16  Ohio,  864;  Williams  v.  State,  8  Ga.  468.  The  reason 
upon  which  this  rule  is  founded  is  that  such  scruples  entertained 
by  a  juror  incapacitate  him  as  such  in  the  performance  of  his 
part  in  the  due  administration  of  the  law.  He  must  violate  his 
conscience  or  disregard  the  obligations  which  the  laws  of  his 
country  attach  to  the  relation  in  which  he  stands.  There  is  no 
third  course  by  which  he  can  escape  from  these  alternatives.  If 
placed  on  the  jury,  he  is  compelled  either  to  violate  his  oath  or 
his  conscience,  and  a  man  who  would  do  either  is  unfit  to  serve 
as  a  juror. 
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The  consoientioiui  scraples  against  capital  pnniahment  enter- 
tained by  Kirk  would,  as  he  stated  under  oath,  Inaa  his  judgment. 
The  question  then  iSy  Was  Eirkrenderedincompetentasa  juror  hj 
reason  of  those  scruples  f  If  sworn  as  a  juror,  the  question  which 
he  would  haTe  to  decide  was,  whether  the  cTidence  adduced  on  the 
trial  proTcd  beyond  a  reasonable  doubt  the  facts  alleged  in  the 
indictment  constituting  the  offense.  That  was  purely  a  question 
of  fact,  to  be  determined  exclusively  by  the  eyidence.  And  it 
is  said,  as  the  subject  of  inquiry  for  the  jury  was  entirely  dis- 
tinct from  the  question  whether  the  state  could  xightfully  impose 
the  penalty  of  death  as  a  punishment  for  crime,  and  from  the 
question  whether  the  juror  would,  in  any  case,  without  a  viola- 
tion of  his  religious  obligations,  consent  to  a  verdict  which 
would  be  followed  by  capital  punishment,  any  scruples  which 
the  juror  might  entertain  on  these  subjects,  aS  they  could  not 
influence  his  judgment  in  weighing  the  evidence,  ought  not  to 
exclude  him  unless  his  scruples  were  of  such  a  character  as  to 
preclude  him  from  convicting  the  accused  of  a  capital  offense; 
that  guilt  is  a  conclusion  of  law  from  facts  judicially  ascer- 
tained, and  in  the  ascertainment  of  which  the  witness  who  tes- 
tifies, and  the  juror  who  founds  his  verdict  on  his  testimony,  are 
equally  actors;  but  as  it  is  neither  the  juror  nor  the  witness,  but 
the  law,  that  dooms  the  culprit  to  death,  no  better  reason  can 
be  offered  for  excluding  the  juror  than  excusing  the  witness  from 
testifying  on  the  ground  of  conscientious  scruples  against  capi- 
tal punishment. 

These  aiguments  are  more  specious  than  solid.  They  do  not 
meet  the  question.  The  question  is  not  one  of  exemption  from 
the  discharge  of  a  public  duty  upon  the  ground  of  religious 
belief  or  conscientious  scruples:  it  is  one  which  respects  the 
fitness  and  competency  of  a  person  called  to  act  in  the  capadiy 
of  a  juror. 

Oonceding,  for  the  purpose  of  argument,  that.Eirk's  scru- 
ples would  not  influence  his  judgment  in  weighing  the  testi- 
mony, they  were  nevertheless,  as  he  admitted,  sufficiently 
strong  to  bias  his  judgment.  If,  then,  according  to  the  argu- 
ment, his  scruples  would  have  no  influence  upon  his  mind  in 
the  examination  of  the  evidence  and  the  decision  of  the  ques- 
tion of  fact  submitted  to  him,  on  what  subject  would  his 
scruples  operate  f  and  in  what  way  would  they  bias  his  judg- 
ment, as  he  admitted  they  would?  Assuredly,  if  they  operated 
at  aU  in  controlling  his  action,  it  would  be  by  preventing  him 
from  consenting  to  a  verdict,  however  conclusive  the 
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might  be  of  the  guilt  of  the  aooufled,  which  would  subject  him 
to  the  death  penalty.  It  is  true,  Eirk  did  not  state  that  his 
scruples  would  preclude  him  from  rendering  a  yerdict  in  any 
case  of  a  capital  felony.  But  under  the  yiew  in  which  the  ques- 
tion is  argued,  it  is  clear,  if  his  scruples  touch  him  at  all,  they 
must  of  necessity  produce  that  result.  At  all  eyents,  he  could 
not  conyict  the  prisoner  of  murder  without  yiolating  his  con- 
fldence.  He  therefore  did  not  stand  indifferent;  he  was  not 
in  a  condition  in  which  he  could  impartially  hear  and  examine, 
and  acquit  the  innocent  and  conyict  the  guilty.  **  He  that  is  of 
a  jury,"  says  Coke,  **  must  be  liber  homo;  that  is,  not  only  a 
freeman  and  not  bond,  but  one  also  that  hath  such  freedom  of 
mind  ^t  he  stands  indifferent  as  he  stands  unsworn/'  We 
therefore  think  that  he  was  properly  excluded. 

In  coming  to  this  conclusion,  we  haye  gone  a  step  further  than 
the  courts  of  this  country  haye  gone.  The  rule  on  this  subject 
heretofore  generally  recognized  is,  that  conscientious  or  religious 
scruples  in  regard  to  capital  punishment,  to  disqualify  from  scry- 
ing on  juries,  must  be  such  as  would  preyent  the  person  enter- 
taining them  from  finding  a  true  yerdict  according  to  the  eyi- 
dence,  and  compel  him  to  disregard  the  obligations  of  his  oath 
as  a  juror:  2  Graham  &  Waterman  on  New  Trials,  258.  Wears 
satisfied,  howeyer,  that  the  rule  we  haye  here  applied  is  founded 
on  sound  principles,  and  necessary  to  the  attainment  of  the  true 
objects  for  which  trials  by  jury  were  instituted. 

The  action  of  the  court  in  reference  to  Norfleet,  the  second 
Juror  called  and  examined,  presents  a  different  question,  and  one 
which  is  not  entirely  free  from  doubt.  The  rule  judicially 
recognized  applying  to  this  case  is,  that  opposition  to  capital 
punishment  which  would  not  influence  the  mind  of  the  juror, 
but  would  leaye  him  free  to  find  a  true  yerdict  according  to  the 
eyidence,  is  no  disqualification.  This  was  held  in  Commonwealth 
y.  Webster,  6  Gush.  296  [62  Am.  Dec.  Til].  This  and  the  case 
before  us  are  not  precisely  alike.  Here  the  objections  of  the 
juror  to  capital  punishment  assume  the  form  of  conscientious 
scruples;  and  hence  the  reasons  for  excluding  him  are  the 
stronger.  But  he  stated  that  **  he  thought  he  could  do  justice 
as  between  the  state  and  the  defendant."  It  is  not  so  clearly 
perceiyed  how  a  juror  who  entertains  conscientious  scruples 
against  capital  punishment  can  perform  his  part  in  the  due  ad- 
ministration of  the  law  when  acting  as  a  juror  on  the  trial  of  a 
capital  felony.  If,  howeyer,  we  regard  the  obligation  imposed 
l^  the  oath  of  a  juror  paramount  to  any  supposed  moral  duiy 
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azisiiig  from  a  belief  that  the  puuishment  of  death  is  inexpedient 
and  sinful,  and  he  is  thus  unable  impartially  to  weigh  the  e^i* 
dence,  and  to  find  a  verdict  accordingly,  it  will  not  be  contended 
that  he  is  incompetent  as  a  juror.  Upon  this  supposition,  he 
would  stand  **  indifferent,  as  he  is  unsworn."  And  we  suppose 
the  answers  of  the  juror  are  the  only  means  by  which  his  impar> 
tiality  can  be  determined.  If  one  <»lled  as  a  juror  state  that  he 
has  formed  or  expressed  an  opinion  in  regard  to  the  guilt  or  in- 
nocence of  the  party  charged,  from  the  statement  of  persona 
which  he  belieyed,  such  person  would  not  be  a  competent  juror; 
although  he  might  also  state  that  he  thought  he  could  with  per- 
fect impartiality  examine  the  case  and  render  a  true  verdict  a<y 
cording  to  the  evidence.  This  is  what  any  one  might  say,  and 
what  every  honest  man  would  endeavor  to  do.  But  he  would 
be  incompetent,  because  he  would  not  stand  indifferent  between 
the  parties.  Having  admitted  the  existence  of  an  opinion,  we 
know  that  evidence  would  be  required  to  remove  or  to  change 
it.  We  could  thus  reason  from  an  admitted  fact,  and  found  a 
conclusion  from  the  necessary  effect  of  such  admitted  fact  which 
would  contradict  the  opinion  expressed  by  the  juror  as  to  his 
impartiality  and  freedom  from  bias.  But  as  it  is  impossible  in 
any  case  to  ascertain  what  effect  would  be  produced,  or  whether 
any  influence  whatever  would  be  exerted  upon  the  mind  of  the 
juror  in  deciding  upon  the  weight  of  evidence  by  his  scruples, 
in  reference  to  capital  punishment,  we  are  compelled  to  take  the 
statement  of  the  juror  as  conclusive.  Whether  such  scruples 
would  or  would  not  control  or  bias  his  judgment  must  of  neces- 
sity be  left  to  him  to  decide.  If,  upon  an  examination  of  his 
own  heart,  he  is  satisfied  that  he  can  fairly  and  impartially 
weigh  the  testimony  in  the  cause,  and  without  bias  render  a 
true  verdict,  we  do  not  think  he  ought  to  be  excluded.  In  our 
opinion,  therefore,  the  court  erred  in  setting  aside  this  juror. 

Charges  were  granted  at  the  instance  of  the  district  attorney, 
and  excepted  to  by  the  prisoner.  Numerous  instructions  were 
requested  by  the  prisoner,  all  of  which  except  one,  which  we 
shall  hereafter  notice,  were  given.  Several  of  these  were  sub- 
sequently moGi^ed  or  explained  by  the  court.  As  we  must 
reverse  for  the  error  above  pointed  out,  we  deem  it  unnecessary 
to  notice  the  objections  raised  in  the  argument  in  regard  either 
to  the  charges  Qiven  for  the  prosecution  or  to  the  modifications 
made  in  !!iose  giunted  for  the  defense. 

Tlie  instruction  refused  by  the  court,  and  above  referred  to, 
is  as  follows:  '*  The  jury  are  not  only  the  judges  of  the  facts  in 
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the  caae,  bat  they  are  also  the  judges  of  the  law."  In  many  of 
the  colonieSy  immediately  preceding  the  reyolution,  the  arbitrary 
temper  and  unauthorized  acts  of  the  judges  holding  office 
I  directly  from  the  crown  made  the  independence  of  the  jury  in 
law,  as  well  as  fact,  a  matter  of  great  popular  importance. 
From  this  cause  the  doctrine  embodied  in  the  charge  under 
consideration  grew  into  recognition^  and  for  some  time  after  the 
adoption  of  the  federal  constitution  it  was  generally  receiyed. 
It  is  unnecessary  to  notice  the  course  of  judicial  decisions  on 
this  subject.  It  is  scarcely  necessary  to  state  that  in  no  great 
while  after  IHes'  Case,  Am.  Crim.  L.  896,  in  which  the  doctrine 
was  fully  recognized  by  the  court,  who  charged  that  '*  the  jury 
are  to  decide  on  the  present,  and  in  all  criminal  cases,  both  the 
law  and  the  facts,  on  their  consideration  of  the  whole  case,'* 
the  courts  one  after  another  abandoned  the  doctrine.  In  Eng- 
land it  has  always  been  held  that  the  court  were  as  much  the 
judges  of  the  law  in  criminal  as  in  civil  cases,  and  this  doctrine 
is  now  undoubtedly  sustained  by  the  great  weight  of  autLorify. 
Our  own  opinion  upon  the  subject  accords  with  that  of  Judge 
Story  in  the  case  of  Vhited  SUOea  t.  BatHsto,  2  Sumn.  248,  and 
we  adopt  his  language  in  that  case  as  fully  expressing  the  views 
of  this  court.  We  hold,  therefore,  that  there  was  no  error  in 
the  refusal  of  the  court  to  give  the  instruction. 

After  the  court,  at  the  request  of  the  district  attorney  and  the 
prisoner,  had  charged  the  jury,  it  proceeded  of  its  own  motion 
to  charge  them  generally  upon  the  law  of  homicide.  This  pro- 
ceeding of  the  court  was  excepted  to,  and  the  charge,  which  was 
in  writing,  placed  upon  the  record.  It  is  now  insisted  that  this 
proceeding  was  in  violation  of  the  statute,  and  constitutes  good 
ground  for  reversing  the  judgment. 

As  an  exposition  of  the  law,  in  our  opinion,  the  charge  was 
unexceptionable.  It  was  a  succinct,  extremely  intelligible,  and 
very  accurate  explanation  of  the  principles  of  the  criminal  law 
applicable  to  the  case  before  the  jury.  But  in  our  opinion,  it 
was  a  proceeding  unauthorized,  and  in  plain  violation  of  the 
statute  restricting  the  authority  of  the  circuit  judges  to  charge 
the  jury  in  criminal  trials,  except  under  certain  specified  con- 
ditions: Hutch.  Dig.  888,  art.  9,  sec.  14. 

The  object  and  policy  of  the  act  are  declared  in  the  preamble. 
They  are  to  secure  juries  in  the  discharge  of  their  appropriate 
functions  from  any  improper  influence  on  the  part  of  the  court, 
and  thereby  the  better  to  preserve  the  sanctity  of  the  trial  by  jury. 
And  to  these  ends  the  legislature,  according  to  the  construction 
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of  the  statnte  which  we  think  the  proper  one,  has  declared  that 
anj  judge,  before  whom  any  iaane  of  fact  is  tried,  shall  ohaig# 
the  jury  only  upon  contested  questions  of  law  applicable  to  the 
issue,  and  at  the  request  of  one  of  the  parties,  or  their  counsel, 
distinctly  specifying  in  writing  the  point  of  law  in  regard  to 
which  the  instruction  is  asked. 

We  are  bound  to  beliere  that  no  officer  of  the  state  would 
designedly  transcend  the  authority  Tested  in  him  by  the  law; 
and  in  this  particular  case,  that  the  learned  judge  proceeded 
upon  reasons  which  were  satisfactory  to  himself.  But  upoiEk 
this  interpretation  of  the  statute  it  is  imposrible  to  justify  the 
course  pursued  by  the  court. 

Judgment  rereraed. 

Hahdt,  J.,  deliTered  a  dissenting  opinion* 

Teat  Jubob  is  Ofpobbd  to  Cafital  PmnsRiExiiT  non  vov  DaqoAUwr 
Hm  from  sitting  in  a  oapitsl  osm,  where  he  states  that  he  does  not  think 
his  opinion  will  interfere  with  his  doing  his  duty  as  a  jnror,  althongh  he  fesia 
that  his  views  on  that  sabjeot  may  inflnenoe  others  of  the  ]nry:  Cfommim- 
wetdih  ▼.  Webster,  52  Am.  Dec.  711.  This  question  is  disoossed  in  the  note 
to  Smith  ▼.  Eanu$9  86  Id.  582,  where  the  principal  esse  is  dted. 

JuBT  ABB  JuDOBB  ow  BoTH  Law  abd  Faot  IB  Cbdonal  Gasbb:  KmMt 
▼.  BUOit^  68  Am.  Dec.  269,  and  note. 

iBBTBUcnoNB  IN  Cbimibal  Casbs:  See  BUiU  ▼.  CAomiler,  52  Am.  Dee. 
599,  note. 

GoMPBSEBcr  ov  JuBOB.-^The  principal  case  has  been  dted  a  nnmber  of 
times  by  the  snpreme  court  of  Mississippi  while  discussing  this  question.  It 
was  cited  in  SmiUh  r.  BtaU,  55  Miss.  410,  where  the  court  dedded  that  it  was 
error  to  exdude  a  Jnror  who  answered  that  he  "  would  not  like  for  a  man  to 
be  hung,"  as  this  was  not  a  suffident  showing  of  oonsdentious  scruples.  It 
is  cited  to  the  point  that  after  a  Juror  has  been  sworn  and  taken  his  seat,  if 
it  be  discoTered  that  he  is  incompetent  to  serve,  the  court,  in  the  ezerdse  d 
a  sound  discretion,  may  set  him  adde  at  any  time  before  evidenoe  is  given,  in 
McOuire  v.  State,  37  Id.  376,  and  OUUam  v.  ^roini,  43Id.  652;  and  in  Ayred 
V.  StaUy  37  Id.  296-^16,  to  the  point  that  an  opinion  formed  ttom  rumor,  so 
fixed  as  to  require  testimony  to  remove  it,  constitutes  such  bias  as  to  render 
the  Juror  not  "  impartial,'*  and  consequently,  under  the  constitution,  to  dis- 
qualify him  for  service.  It  is  also  dted,  generally,  to  the  point  that  the  rule 
against  the  qualifications  of  jurors  who  have  formed  an  opinion  in  relation  to 
the  matter  in  controversy  has  been  applied  with  great  rigor  in  Missisdppi, 
in  Brawn  v.  State,  57  Id.  431;  Cham  v.  State,  46  Id.  699;  WhUe  v.  SkUe^  5t 
Id.  222. 
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Amy  NiOLMniroB  ur  Kiiwiihh  ov  Riort  Whioh  Oauou  Los  id  AmmoB  !■ 
•D  injiuy  whioh  oonfen  npon  him  *  right  of  action. 

(hm  Who  Bon  What  n  Mors  than  Obdinabilt  Dakqiboub  to  aoothor  !■ 
hoond  to  ue  more  than  ordinary  oare  where  the  partiee  staiid  In  no  par- 
tienlar  relation  to  enoh  other. 

Iv  Aonov  10B  ExLLOia  Avothbr*8  BhArm  bt  Nmuobnt  Handuvo  ov 
LoADBD  OuB,  it  if  no  def enae  that  the  act  ooonrred  through  miaadTentnre 
and  without  the  defendant'a  intending  it»  bnt  the  defendant  mnst  ahow 
that  the  injniy  waa  ineyitable  and  utterly  without  hia  fault. 

Ebboh  to  St  Olidr  drotiit  court.    The  opinion  Btatea  the  eaae. 
F.  P.  Wrightf  for  the  plaintiff  in  error. 
Oardenhiref  for  the  defendant  in  error. 

B7  Gonrt,  TiBOWABDy  J.  We  see  no  grounds  for  disturbing  this 
judgment.  The  suit  was  for  the  negligent  shooting  of  the 
plaintiff's  slave,  and  the  only  question  was  as  to  the  fact  of  neg- 
ligence. The  defendant,  it  seems,  had  been  out  with  his  gun, 
and  was  asked  by  the  plaintiff  to  aid  him  and  his  servant  in 
driving  an  unruly  cow  across  the  Osage  river;  and  while  doing 
so,  he  punched  the  cow  with  his  loaded  gun,  and  in  replacing  it 
across  his  horse  the  hammer  struck  the  saddle,  as  he  supposed, 
and  caused  it  to  fire,  by  which  the  plaintiff's  servant  was  shot 
and  killed. 

The  court  directed  the  jury  that  if  the  killing,  although' unin- 
tentional, was  occasioned  by  the  negligence  of  the  defendant,  he 
liable;  and  also  instructed,  at  the  instance  of  the  defend* 
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anty  that  if  the  gun  were  discharged  while  the  defendant  was 
placing  it  across  his  horse,  he  was  not  liable,  unless  the  firing 
was  occasioned  by  his  negligence  in  replacing  it;  bnt  refused  to 
tell  the  jury  that  if  it  were  thus  discharged,  and  not  while  it  was 
being  used  in  punching  the  cow,  the  fact  of  its  haTing  been  thus 
used  did  not  render  the  defendant  liable. 

We  think  the  jury  were  so  instructed,  as  to  the  law  of  the  ease, 
as  to  leave  the  defendant  without  any  ground  of  complaint;  in- 
deed, the  n.atter  was  submitted  to  the  jury  quite  as  favorably  for 
him  as  the  law  would  permit.  The  plaintiff  put  his  right  of  re* 
coyery  upon  the  ground  of  negligence,  and  the  jury  were  told 
that  if  it  appeared  from  the  evidence  that  the  defenduit  had  been 
guilty  of  it,  they  must  find  for  the  plaintiff;  and  ordinarily  this 
would  seem  to  be  a  sufficient  direction  that  they  could  not  so 
find  unless  the  proof  satisfied  them  of  the  required  fact.  Here, 
however,  the  court,  at  the  instance  of  the  defendant,  also  directed 
that  if  the  accident  occurred  while  the  gun  was  being  replaced 
across  the  horse,  they  must  find  for  the  defendant,  unless  the  act 
was  done  negligently  and  without  taking  proper  care.  The  re- 
fused instruction,  as  to  the  effect  of  the  previous  act  of  punching 
the  cow  upon  the  subsequent  firing,  was  quite  unnecessary  for  the 
defendant,  except  to  lead  the  jury  astray;  for  the  coturthad  already 
said  that  if  the  event  occurred  while  the  gun  was  being  replaced* 
the  defendant  was  not  liable,  unless  he  were  guilty  of  negligence 
in  replacing  it,  which  was  going  to  the  very  limit  of  the  law  in 
that  particular  for  the  defendant. 

We  are  also  satisfied  that  there  was  quite  ^nough  evidence  of 
negligence  to  submit  the  case  to  the  jury;  and  if  we  were  called 
upon  to  express  an  opinion  upon  it,  we  should  not  hesitate  to 
say  that  it  well  warranted  the  verdict.  If  a  person  be  guilty  of 
an  unlawful  act,  he  is  responsible  for  all  the  damage  that  is 
thereby  occasioned  to  others.  But  here  it  is  true  the  defend- 
ant had  an  undoubted  right  to  cany  his  loaded  gun  about  with 
him;  and  therefore  that  alone  did  not  render  him  responsible 
for  the  private  damage  that  resulted  from  it  to  the  plaintiff,  or 
answerable  criminally  for  the  destruction  of  human  life  that  was 
thereby  occasioned.  Upon  legal  principles,  it  must  be  that  to 
the  extent  to  which  one  person  has  a  right  to  act,  others,  of 
course,  are  bound  to  suffer;  and  any  damage  that  may  accrue  to 
them  while  he  is  thus  exercising  his  rights  affords  no  valid  ground 
of  complaint.  The  loss  occasioned  in  such  cases  is  damnum 
absque  injuria.  Every  person,  however,  who  is  performing  an 
act  is  bound  to  take  some  caro  in  what  he  is  doing.    He  cannoi 
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corardse  hifl  own  indiqpataUe  righU  withoat  obsemi^ 
eaaiion  not  to  cause  others  moxe  damage  than  can  be  deemed 
fairly  incident  to  soch  exercise.  8iouteretuo,ulalienufnnonl(Bdas. 
And  therefore,  although  the  mere  exercise  of  a  right  is  not  a  wrong 
in  any  case,  any  negligence  in  the  exercise  of  it  that  causes  a  loss 
to  another  is  an  injury,  conferring  upon  him  a  right  of  action.  It 
18  correctly  said  that  generally^  between  persons  standing  in  no 
particular  relation  to  each  otiier,  that  alone  is  reasonable  care 
which  in  the  judgment  of  men  in  general  is  proportionate  to  the 
probability  of  injury  to  others;  and  consequently,  he  who  does 
what  is  more  thui  ordinarily  dangerous  is  bound  to  use  more 
than  ordinary  care.  The  defendant  here  had  a  dangerous  in- 
strument in  his  hands,  and  it  was  his  duty  to  take  proportionate 
care  in  handling  it.  The  punching  of  the  cow  was  a  careless 
use  of  it,  surrounded  as  he  was  by  others,  and  although  the 
accident  did  not  then  occur,  it  was  no  doubt  occasioned  by 
accidentally  striking  the  hammer  against  the  saddle,  upon  re- 
turning the  gun  to  the  horizontal  position  which  the  defendant 
had  carried  it  without  elevating  the  muzzle.  The  accident,  in 
all  probability,  would  not  have  occurred  had  the  defendant  taken 
that  care  of  the  gun  that  it  was  his  duty  to  have  taken  of  it 
while  it  was  loaded,  and  he  himself  was  surrounded  by  those 
whom  it  might  injure  if  it  accidentally  fired. 

We  have  thus  stated  how  far  a  party  ought  to  be  held  respon- 
oible  upon  the  principles  of  law  applicable  generally  to  damage 
occasioned  by  negligence,  which  seems  to  be  the  ground  upon 
which  the  plaintiff  here  placed  his  right  of  recoyering.  It  must, 
however,  be  admitted  that  our  law  holds  a  person  to  a  much 
stricter  responsibility  when  the  act  amounts  to  a  trespass  vi  et 
4urmi8,  either  to  property  or  person.  Under  the  old  system  of 
actions,  it  was  no  defense  in  such  cases  that  the  act  occurred  by 
misadventure,  and  without  the  wrong-doer's  intending  it,  but 
the  defendant  must  have  shown  such  circumstances  as  would 
make  it  appear  to  the  court  that  the  injury  done  to  the  plaintiff 
was  inevitable,  and  the  defendant  was  not  chargeable  with  any 
negligence;  for  no  man  should  be  excused  of  a  trespass  unless 
it  may  be  adjuged  utterly  without  his  fault.  This  was  so  deter- 
mined in  an  old  case,  Weaver  v.  Ward^  Hob.  134,  where  the 
action  was  against  a  soldier  who  had  accidentally  shot  his  com- 
rade while  exercising;  and  in  Underwood  v.  Hevo9on,  Stra.  69G, 
'  the  defendant  was  uncocking  his  gun,  when  it  went  off,  and 
accidentally  wounded  a  by-stander,  and  the  defendant  was 
charged  and  holden  liable  in  trespass.    And  in  Cole  v.  JMer. 
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11  Miiw,  187,  it  is  said  that  this  decision  has  nerer  beeu  ques-^ 


The  laots  of  the  present  case  would,  nnder  the  former  sjrsteia 
of  procedure,  haye  supported  an  action  of  trespass,  and  cannot,, 
we  think,  be  distingoshed  from  the  cases  dted.  In  one  of  them 
the  party  in  uncocking  his  gun  accidentally  discharged  it  and 
wounded  a  by-stander.  Here  the  defendant  accidentally  struck 
the  hammer  of  his  gun  against  his  saddle,  and  the  same  result 
ensued.  In  both  cases  it  was  upon  the  defendants  to  show  thai 
it  happened,  as  the  books  say,  by  inevitable  accident,  and  with* 
out  the  least  fault;  and  the  change  that  has  been  introduced  by 
the  new  code  in  the  remedy  has  not  changed  the  rules  of  law  as 
to  the  liability  of  the  parties.  It  is  enough,  however,  that  nnder 
any  view  of  the  htw  the  defendant  was  clearly  liable  for  this 
damage.  In  the  case  cited  from  the  Massachusetts  reports,  the 
defendant,  after  washing  his  gun,  went  to  his  shop  door,  which 
was  about  a  rod  distant  from  the  highway,  and  discharged  it  for 
the  purpose  of  drying  it;  and  the  plaintiff's  horse,  being  at  the 
time  harnessed  to  his  chaise,  and  fastened  by  his  bridle  to  the  fence 
on  the  opposite  side  of  the  road,  was  frightened  and  ran  away, 
and  broke  the  chaise,  and  the  defendant  was  held  answerable 
for  the  damage,  either  in  trespass  or  case,  according  to  the  other 
circumstances  of  the  transaction.  In  Lynch  v.  Nurdin,  2  Steph. 
N.  F.  1017,  which  was  an  action  for  an  injury  to  a  child,  com- 
mitted by  the  defendant  in  leaving  his  horse  and  cart  standing 
alone  in  a  street,  into  which  some  children  had  got,  and  teasing 
the  horse,  the  cart  went  over  the  plaintiff  and  broke  his  1^; 
Durham,  0.  J.,  before  whom  the  case  was  tried,  held  the 
defendant  liable,  and  said:  "  If  a  man  were  guilty  of  negli- 
gence in  leaving  anything  dangerous  in  a  street,  and  an  injury 
arose,  though  partly  by  the  conduct  of  other  parties,  the  suf- 
ferer unquestionably  had  a  right  to  recover.  If  a  gamekeeper, 
returning  home  from  his  duty,  were  to  leave  his  loaded  gun  in  a 
play-ground,  and  one  of  the  boys  should  fire  it  off  and  injure 
another,  it  could  not  be  doubted  but  that  the  gamekeeper  must 
answer  in  damages  to  the  injured  party."  I  recollect,  myself, 
a  case  that  occurred,  where  a  person  in  riding  through  the  streets 
of  one  of  our  villages  with  his  loaded  rifle  before  him,  lying 
horizontally  across  his  saddle,  it  accidentally  fired  and  wounded 
a  person  sitting  in  his  own  door,  and  no  doubt  seemed  to  be 
entertained  of  the  responsibility  of  the  party  for  the  damage 
that  resulted. 

The  judgment  is  affirmed. 
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RnA&AnoH  mm  bi  Madb  bt  Pkb8ov  Donro  Lawyui.  Aot,  if  dMnige 
thereby  be&Jl  aootlMr,  wliere  tnoh  dMnige  might  hai?0  been  avoided  by  tbe 
eierdae  of  neeoDeble  end  proper  oere  1^  the  penon  dolqg  eiioh  eot:  Ktr^ 
wkaeter  t.  CUweUmd  tic  R.  R.  Oo.^  02  Am.  Deo.  240.  But  if  the  injary 
reenlte  from  en  ineviteUe  eooident,  withoat  eny  blame  or  default  on  the  pert 
of  tbe  defondent.  no  action  will  lie  ageinet  him :  MUUr  t.  Mmr^  ISH  Id .  242, 
note  246^  where  other  oeiee  an  oolleeted.  An  notion  Uee  for  injury  eeneeil 
toenotherby  wentof  dueoaationt  withontanyr^gMd  to  the  intent  with  which 
the  injuxy  waa  done:  Id. 

TBI  PRorciPAL  OABi  D  GXffBD  fai  Octiway  ▼.  Bted^  66  Mo.  356,  in  eupport 
of  the  propoeition  that  in  an  action  for  an  intentional  tretpam,  when  the 
injury  ie  proved  to  have  been  inflicted  by  the  defendant,  and  nothing  more, 
the  ceee  ia  made  ont^  and  the  defendant  mnat  prove,  in  exonetation,  tliat  he 
waa  not  ohargeaUe  with  negUgenoe,  or  by  way  of  mitifitlon;  tliat  it  waa 
aooldental  and  not  intentional«  although  ne^igent* 


Wblls  v.  Ova  Gw  Webi!oh« 

{» ifMoum;  88*.] 

IiMiSLaTiiBi  OAviior  AmHOBiu  MunoiPAL  OoisroBAiiKnr  io  TAZriorili 
own  looal  purpoeee»  landa  lying  beyond  the  oorposate  UmitB. 

Aftial  from  Weeton  ooort  of  oommon  pleas.  Hm  opiafam 
states  the  ease. 

MeXLf  Stringfdlow,  and  Vbria,  for  ihe  appeOank 
Oardenhire,  for  ihe  respondeni. 

By  Ooort,  Lsovabd,  J.  The  question  that  has  been  aigneji 
before  us  upon  this  record,  and  the  only  one  that  we  haTe  eon- 
.  sideredy  is,  whether  it  is  competent  for  the  l^gidatiire  to  con- 
fer upon  the  cily  of  Weston  authority  to  tax,  for  looal  pur« 
poses,  land  lying  beyond  ihe  corporate  limits.  We  have 
considered  the  matter  with  all  the  care  that  it  is  our  duiy  to  do 
when  we  are  required  to  decide  upon  the  constitutional  validity 
of  a  legislative  act;  but  being  clearly  of  opinion  that  this  pro* 
vision  of  the  charter  violates  the  constitutional  rights  of  the  citi* 
fsen,  which  we  are  bound  to  protect,  we  are  constrained  to  pro* 
nounce  accordingly.  The  judgment  upon  the  demurrer  will 
therefore  be  reversed,  and  the  cause  remanded. 

As  the  very  purpose  of  instituting  government  is  the  protec- 
tion of  the  citizen  in  his  person  and  property,  power  to  violate 
these  rights  would  seem  to  be  quite  beyond  the  lawful  authority 
of  any  government;  and  certainly  the  legislative  department  of 
this  government  cannot  arbitrarily  take  the  property  of  one  citi- 
len  and  gave  it  to  another,  and  of  course  cannot  authoriae 
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others  to  do  so.  This  is  not  within  the  power  of  any  pmpeAj 
^onstitated  goremmenty  and  onr  American  gorenunents  ate 
^zprossly  prohibited  from  taking  private  property,  eren  for 
pnblic  use,  withoat  compensation  to  the  owner.  To  justify 
«Ten  such  an  invasion  of  private  property,  it  mnet  be  shown 
that  the  nse  for  which  it  is  about  to  be  tiJcen  is  a  pnblio  one, 
and  that  the  compensation  to  be  given  has  been  snfflcientfy 
«ecQred  to  the  party;  and  certainty,  from  the  very  purpose  of 
all  jost  governments,  and  this  express  provision  in  oar  own 
<x>nstitation,  we  may  safely  imply  a  constitutional  joohibition 
against  the  arbitrary  taking  of  private  property  for  private  use 
withoat  any  compensation.  This,  however,  seems  to  be  sub- 
stantially the  authority  here  given;  those  who  live  in  the  tovm 
are  authoriaed  to  exact  annually  from  those  who  live  adjacent 
to  it  a  certain  portion  of  their  property,  to  be  applied,  under 
their  own  direction,  to  their  own  local  purposes.  And  this, 
we  think,  cannot  be  done  under  our  government,  which  was 
instituted  exclusively  for  the  protection  of  individual  rights^ 
and  where  private  property  is  expressly  protected  from  any 
ajipropriation  of  it,  even  to  public  use,  without  full  compensa- 
tion to  the  owner. 

It  is  true,  the  legislature  possess  the  uncontrolled  power  of 
taxation,  with  the  single  limitetion  that  **  all  property  subject 
to  taxation  shall  be  taxed  in  proportion  to  its  value; "  and  this 
authority  to  tax  they  may  undoubtedly  delegate  to  subordinate 
agencies,  such  as  county  tribunals  and  municipal  corporations, 
to  be  assessed  and  applied  locally.  But  here  the  attempt  is  to  au- 
thorize a  municipal  corporation — charged  with  the  subordinate 
government  of  persons  and  things  within  ite  limite,  and  having, 
as  incident  to  this,  the  power  to  tax  these  persons  and  things  for 
local  purposes — to  impose  a  tax  upon  the  lands  lying  beyond  its 
limite;  or  in  other  words,  arbitrarily,  under  the  mask  of  a  tax, 
to  take  annually  from  those  who  are  without  ite  jurisdiction  a 
certain  portion  of  their  property  lying  within  a  half-mile  of  the 
corporate  limite,  which,  we  think,  cannot  be  done.  Although 
it  be  true,  as  a  general  proposition,  that  the  legislature  cannot 
delegate  their  legislative  power,  but  must  exercise  it  themselves, 
under  their  appropriate  responsibilities,  yet  the  practice  of  cre- 
ating municipal  corporations — with  subordinate  legislative  power 
over  the  local  affairs  of  the  inhabitente,  and,  as  incident  to  this, 
with  authority  to  impose  taxes  upon  the  persons  and  things 
within  the  local  jurisdiction,  in  order  to  supply  the  local  nvces- 

firmly  esteblished,  and  daily  practiced  by  oui 
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American  gOTemmenta  when  our  constitation  was  adopted, 
mnBt  be  considered  as  an  ordinaiy  legislative  power,  and  one» 
of  coarse,  fhat  oar  legislatare  may  lawfully  exercise.  Bat  no 
instance,  it  is  beliered,  can  be  found  where  these  coxporationa 
haTS  been  clothed  with  power  to  tax  others  not  within  their  lo* 
cal  jurisdiction,  for  their  own  local  purposes;  and  if  the  l^gis* 
latore  possess  the  power  now  claimed  over  private  property, 
they  ought  to  exercise  it  themselTes,  and  not  delegate  it  ta 
fliose  whose  interest  it  is  to  abuse  it. 

It  may  be  often  difficult  to  draw  the  line  between  a  legitimate 
exercise  of  the  taxing?  power  and  the  arbitraxy  seizure  of  the  prop* 
erty  of  an  individual,  or  of  a  class  of  individuals,  f6r  local  or 
general  purposes  under  the  mask  of  this  power.  In  Oheaney  v. 
HooBer,  9  B.  Mon.  880,  the  question  was  as  to  the  constitu^ 
tionalily  of  a  law  extending  the  limits  of  the  town  of  Hopkins- 
viUe,  for  iStte  mere  purpose,  as  the  party  allied,  of  bringing  his 
property  within  the  corporation  as  a  subject  of  taxation;  and 
the  judge  who  delivered  the  opinion  of  the  court  remarked: 
**  This  is  not  the  case  of  vacant  land  or  of  a  well-improved  farm, 
occupied  by  the  owner  and  his  family  for  agricultural  purposes, 
and  which,  without  being  required  for  either  streets  or  houses, 
or  for  any  other  purpose  of  the  town  but  that  of  increasing  ita 
revenue,  is  brought  within  its  taxing  power  by  an  act  extending 
its  limits.  Such  an  act,  though  on  its  face  simply  extending 
the  limits  of  a  town,  and  presumptively  a  legitimate  exercise  of 
power  for  that  purpose,  would  in  realiiy,  when  applied  to  the 
facts,  be  nothing  more  or  less  than  an  authority  to  the  town  to 
tax  the  land  to  a  certain  distance  outside  of  its  limits,  and  in 
effect,  to  take  the  money  of  the  proprietor  for  its  own  use  with- 
out comi>en8ation  to  him."  Again,  he  observed,  in  reference  to 
some  limit  in  the  exercise  of  legislative  discretion  in  the  imposition 
of  taxes:  **  That  limit  can  only  consist  in  the  discrimination  to 
be  made  between  what  may  with  reasonable  plausibility  be 
called  a  tax,  and  for  which  it  may  be  assumed  that  the  objects 
of  taxation  are  regarded  by  the  legislature  as  forming  a  just 
compensation,  and  that  which  is  palpably  not  a  tax,  but  is  under 
the  form  of  a  tax,  or  some  other  form,  the  taking  of  private 
property  for  the  use  of  others  or  of  the  public  without  compensa- 
tion. The  case  must  be  one  in  which  the  operation  of  the  power 
will  be,  at  first  blush,  pronounced  to  be  the  taking  of  private 
property  without  compensation,  and  in  which  it  is  apparent 
that  the  burden  is  imposed  without  any  view  to  the  interest  of 
the  individual  in  the  objects  to  be  accomplished  by  it.    If  it  be 
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80,  DO  matter  underwhatfona  the  power  is  profeaaedlyexeiciaed — 
wheiher  it  is  in  the  form  of  laying  or  authorizing  a  tax,  or  in  the 
regulation  of  local  diTisiona  or  boondarieSy  which  result  in  a  sab* 
jeotion  to  local  taxee;  and  whether  the  operation  be  to  appro- 
priate the  property  of  one  or  more  individuals  without  their 
conaenty  to  the  use  of  the  general  or  local  public,  or  to  the  use 
of  other  private  individuals,  or  of  a  single  individual — ^the  case 
must  be  regarded  as  coming  within  the  prohibition  contained 
in  this  clause,  or  the  constitution  is  impotent  for  the  protection 
of  individual  rights  of  properiy  from  any  aggression,  however 
flagrant,  which  may  be  made  upon  them,  provided  it  be  done 
under  color  of  some  recognized  power." 

Without,  however,  expressing  any  opinion  upon  imaginazy 
cases,  it  is  sufficient,  for  the  decision  of  the  case  now  before  us, 
that  the  legislature  cannot  authorize  a  municipal  corporation  to 
tax  for  its  own  local  purposes  lands  lying  beyond  the  corporate 
limits;  and  upon  this  principle,  the  judgment  of  the  circuit 
oourt  is  reversed  and  the  cause  remanded. 


JuBiSDicnoN  or  Ck)UNTT  TO  Tax  Real  Estate  doM  not  extend  beyond 
Its  own  limits:  Sangamon  ds  M.  R,  R,  Co,  v.  Morgan  Co.,  66  Am.  Deo.  497; 
St(Ue  ▼.  L^TigweU,  64  Mo.  474,  citing  the  principal  case. 

Thb  pbikcital  case  is  cited  in  St.  Charles  v.  NolU,  61  Mo.  125,  and  in 
St,  Loma  r,  Allen,  63  Id.  65,  to  the  point  that  the  legislature  cannot  take  the 
property  of  one  person  and  give  ib  to  another;  in  State  v.  County  Court  qfSt, 
LomiB  Oo,t  34  Id.  663,  to  the  point  that  whateTer  may  be  done  by  a  city  or 
county  is  the  act  of  the  legislature  through  that* agency;  and  in  People  ▼. 
Sttiem,  20  Mich.  474,  to  the  point  that  if  a  tax  is  imposed  upon  one  of  the 
munioipal  subdivisions'  of  the  state  only,  the  purpose  must  not  only  be  a 
public  parpotet  as  recEscds  the  people  of  that  subdivision,  bat  it  most  also  be 
locaL 
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[23  MiHOUBl,  618.] 

Obmt  or  Bquitv  has  No  Power  to  Revobm  Wnx.  by  oorrsetfaig  a  mistiike 
therein  made  by  the  draughtsman  in  drawing  it. 

Appbal  from  Franklin  circuit  court.    The  opinion  states  the 


r.  Pdk^  IHneU,  and  0.  Jones,  for  the  appellants. 

Stevenson  and  JohJison,  for  the  respondents. 

By  Ck>urt,  Btland,  J.    Some  time  in  April,  1856,  John  Gh>oda 
died  in  Franklin  oouniy,  haying  previously  made  his  last  will^ 
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with  a  codioil  thereto.  This  will  and  codicil  were  admitted  to 
probate  aboat  the  laai  of  April,  1866;  and  this  i>etition  is 
brought  by  some  of  the  legatees  of  said  John  Gk>ode  to  reform 
the  will,  so  as  to  make  it  oorxeepond  with  the  alleged  intention 
of  the  testator. 

To  this  petition  a  demurrer  was  filed,  which  was  sustained  hj 
the  court  below,  judgment  rendered  thereon  for  defendants, 
the  plaintiffs  bring  the  case  here  by  appeal. 

This  action  is  substantially  a  proceeding  to  correct  a  mistake 
in  a  will,  and  we  hesitate  not  to  declare  that  such  a  proceeding 
cannot  be  allowed  or  sustained;  and  consequently,  that  the 
circuit  court  decided  the  case  properly,  and  its  judgment  must 
bea£Srmed. 

Adams  in  his  treatise  on  equity,  p.  172,  says:  "A  will  cannot 
be  corrected  by  evidence  of  mistake,  so  as  to  supply  a  clause  or 
word  inadvertently  omitted  by  the  drawer  or  copyer;  for  there 
can  be  no  will  without  the  statutory  forms,  and  the  disappointed 
intention  has  not  those  forms.  But  it  seems  that  if  a  clause  be 
inadyertently  introduced,  there  may  be  an  issue  to  try  whether 
it  is  part  of  the  testator's  will."  Jarman  says:  **  Evidence  is 
not  admissible  to  supply  any  clause  or  word  which  may  have  been 
inadvertently  omitted  by  the  person  drawing  or  copying  the  will  :** 
1  Jarman  on  Wills,  853.  In  Mann  v.  Mann,  1  Johns.  Ch.  231, 
Ohancellor  Kent  says:  ''  It  is  a  well-settled  rule  that  seems  not 
to  stand  in  need  of  much  proof  or  illustration,  for  it  runs  through 
all  the  books,  fron  Cheynm/'s  Ccae,  5  Co.  68,  down  to  this  day, 
that  parol  evidence  cannot  be  admitted  to  supply  or  contradict, 
enlarge  or  vary,  the  words  of  a  will,  nor  to  explain  the  inten- 
tion of  the  testator,  except  in  two  specific  cases:  1.  Where  there 
is  a  latent  ambiguity  arising  dehors  the  wiU,  as  to  the  person  or 
anbjeot  meant  to  be  described;  and  2.  To  rebuta  resulting  trust — 
all  the  cases  profess  to  proceed  on  one  or  the  other  of  those 
grounds." 

After  citing  a  Ust  of  authorities  on  the  doctrine,  he  proceeds: 

If  there  be  a  mistake  in  the  name  of  the  legatee,  or  there  be 
two  legatees  of  the  same  name;  or  if  the  testator  bequeath  a 
particular  chattel,  and  there  be  two  or  more  of  the  same  descrip- 
tion; or  if,  from  any  other  misdescription  of  the  estate  or  of  the 
person,  there  arises  a  latent  ambiguity — ^it  may  and  must  be 
•explained  by  parol  proof,  or  the  will  would  fall  to  the  ground 
for  uncertainty.  When  a  latent  ambiguity  is  produced,  accord- 
ing to  the  language  of  the  courts — ^Lord  Thurlow,  in  Baugh  v. 
£ead,  1  Yes.  jun.  269, 261;  Ddmare  v.  Bobeilo,  Id.  416;  and  Lord 
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Kenyoiif  in  Walpole  t.  Cholmonddey^  7  T.  B.  148 — ^in  the  only 
way  in  which  it  can  be  prodnced.  Tic,  by  pazol  proof,  it  musi 
be  diflflolTed  in  the  same  way;  and  there  is  no  case  for  admitting^ 
parol  evidence  to  show  the  intention  upon  a  latent  amfaigoily  on 
the  face  of  fhe  will.  They  are  all  cases  of  latent  ambiguity,  and 
the  objection  to  supply  the  imperfection  of  a  written  will  by  the 
testimony  of  witnesses  is  founded  on  the  soundest  principles  of 
law  and  policy.  *  It  would  be  full  of  great  inconvenience/  say 
the  justices  in  Cheyneffs  Case,  '  that  none  should  know  by  the 
written  words  of  a  will  what  construction  to  make  or  advice  to 
give»  but  that  it  should  be  contndled  by  collateral  averments  out 
of  the  vrill; '  and  if  collateral  averments  be  admitted,  to  use  the 
words  of  Sir  Mathew  Hale,  in  I^  v.  Porter,  1  Mod.  800, '  how 
can  there  be  any  certainly  t  A  will  may  be  anything,  every* 
thing,  or  nothing.  The  statute  appointed  the  vrill  to  be  in  writ- 
ing, to  make  a  certainty;  and  shall  we  admit  collateral  aver- 
ments and  proofs,  and  make  it  utterly  uncertain  t '  ** 

Chancellor  Kent  says:  "  Perhaps  a  solitary  dictum  may  occa- 
sionally be  met  vrifh  (for  there  are  volumes  of  cases  on  tiie  sub- 
ject of  vrills,  immensiia  aliarum  super  alias  cumulus)  in  &vor  of 
the  admission  of  parol  proof  to  exphun  an  ambiguity  or  uncer- 
tainty appearing  on  the  face  of  a  vrill;  though  Lord  Thuriow  says 
there  is  no  such  case.  If  there  be,  we  may  venture  to  say  it  is 
no  authority;  the  only  apology  for  personal  proof  in  any  case 
is  the  necessity  of  the  thing,  because  the  ambiguity  is  so  com- 
plete as  to  elude  all  interpretation,  and  would  destroy  the  devise 
altogether  unless  explained."  Andress  v.  Weller,  8  N.  J.  L.  604» 
supports  the  same  doctrine. 

Judge  Story,  in  his  Equity  Jurisprudence,  1  Story's  Eq.  Jur.» 
sec.  179,  says:  ''  In  regard  to  mistakes  in  vrills,  there  is  no  doubt 
that  courts  of  equity  have  jurisdiction  to  correct  them  whenappar- 
ent  on  the  face  of  the  will,  or  are  to  be  made  out  by  construction 
of  its  terms;  for  in  cases  of  wills  the  intention  will  prevail.  Bui 
then  the  mistake  must  be  apparent  on  the  face  of  the  will,  other- 
vrise  there  can  be  no  relief;  for  at  least,  since  the  statute  of  frauds,, 
which  requires  vrills  to  be  in  vmting,  whatever  may  have  been 
the  cause  before  the  statute,  parol  eridence,  or  evidence  dehors 
the  vrill,  is  not  admissible  to  vary  or  control  the  terms  of  the 
vrill,  although  it  is  admissible  to  remove  a  latent  ambiguity.'' 

Parol  eridence  of  the  intention  of  the  testator  is  inadmissible 
to  vary  the  express  terms  of  a  will:  Avery  v.  Ckappel,  6  Conn» 
870  [16  Am.  Dec.  58 J;  Newburgh  v.  Newburgh,  6  Ifadd.  864. 

Apply  the  universally  admitted  doctrine  of  courts  of  equity  to 
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this  case  now  before  us  about  reforming  wills  and  correcting 
mietalcee  in  will8,and  there  will  remain  no  donbt  of  the  corzeci- 
nees  of  the  decision  of  the  conrt  below. 

Here  the  parties  (plaintiffs)  seek  to  change  a  sentence  or  para- 
graph of  the  will  of  the  testator  by  adding  the  names  of  other 
legatees  so  as  to  alter  materially  the  bequests — ^indeed,  seek  to 
0ut  out  one  paragraph  in  effect  and  set  up  a  new  one.  Admit 
this  doctrine,  and  you  may  as  well  repeal  the  statute  requiring 
wills  to  be  in  writing,  at  once.  Witnesses  will  then  make  wills» 
and  not  testators. 

Upon  the  full  examination  of  this  case,  and  the  lawazisingon 
it,  there  can  be  no  doubt  of  the  conectness  of  the  judgment  of 
the  court  below,  and  it  is  afSrmed  by  all  the  judges. 

RxfOBMUVO  AND  CoBBBCTDco  WiLLB  OT  Equxtt.— It  Is  well  estabUBhod 
by  the  anthoritiei  that  a  oonrt  of  equity  will  not  entertain  jurisdiction  of  a 
•ait  brought  for  the.  purpose  of  reforming  or  correcting  a  will  so  as  to  make 
it  conform  to  the  intention  of  the  testator.  Equity  has  jurisdiction  to  enters 
tain  suite  for  the  reformation  of  conveyances  and  agreements,  but  it  has  no 
analogous  jurisdiction  for  the  correction  or  reformation  of  wills:  Newburgh  v. 
Neiobwrgh,  6  Madd.  S64;  Box  ▼.  BarreU^  L.  B.  3  Eq.  244;  1  Story's  Eq.  Jur., 
see.  180a;  Pomeroy'sEq.  Jur.,  sec  871;  Adams' Eq.  172;  Afaehem  v.  Machtm^ 
28  Ala.  874;  Dwihaim  ▼.  AveriU,  45  Conn.  61;  HiU  v.  Felton,  47  Ga.  455; 
FUapatriek  v.  FUzpatrick,  36  Iowa,  674;  8.  C,  14  Am.  Hep.  638;  Jack/Km  v. 
Paine,  2  Mete.  (Ky.)  567;  Trexler  v.  MiUer,  I  Ired.  Eq.  248;  Yatea  v.  CoU, 
1  Jones  Eq.  110;  8.  C,  50  Am.  Dec.  602;  AUer*t  Appeal,  67  Pa.  St.  341;  S. 
a,  6  Am.  Sep.  433;  HwU  ▼.  White,  24  Tez.  652;  Sherwood  v.  Sherwood,  45 
Wis.  357;  8.  C,  30  Am.  Rep.  757.  In  the  case  of  Newburgh  v.  Newfmrgh, 
9Wpra,  the  vice-chancellor  said:  "  The  court  could  not  for  that  reason  set  up 
the  intention  of  the  testator,  which  by  mistake  he  had  been  prevented  from 
carrying  into  execution,  as  if  he  had  actually  executed  that  intention  in  the 
forms  prescribed  by  the  statute  of  frauds.  To  assume  such  a  jurisdiction 
would,  in  effect,  be  to  repeal  the  statute  of  frauds  in  all  cases  where  a  devisor 
failed  to  comply  with  the  statute  of  frauds  by  mistake  or  accident,  and  to 
operate  this  repeal  by  admitting  parol  evidence  of  the  intention  of  the  de- 
visor, which  it  was  the  very  object  of  the  statute  to  avoid."  And  Lord 
Bomilly,  M.  B.,  in  Box  y.  BarreU,  L.  R.  3  Eq.  244,  said:  ** Because  the  tes- 
tator has  made  a  mistake,  you  cannot  afterwards  remodel  the  will  and  make 
it  that  which  you  suppose  he  intended,  and  as  he  would  have  drawn  it  if  he  had 
known  the  Incorrectness  of  his  supposition."  In  1  Story's  Eq.  Jur.,  supple- 
mental section  180  a,  written  by  Judge  Redfield,  it  is  said:  **  It  will  be  found 
upon  examination  that  the  American  courts  of  equity  have  not  interfered  to 
correct  alleged  mistakes  in  the  execution  of  wills,  either  as  to  the  statutory 
requisites  or  the  manner  of  writing,  as  by  insertiog  the  name  of  another  leg- 
atee in  lieu  of  one  which  had  been  written  by  the  mistake  of  the  scrivener, 
or  applying  a  devise  or  bequest  to  a  subject-matter  intended  by  the  testator, 
but  not  fully  expressed."  See  also  1  Redf.  on  Wills,  571.  Professor  Pom- 
en^  says:  "There  is,  of  course,  no  power  to  reform  wills:"  2  Pomeroy  s 
£q.  Jur.,  sec.  871.  And  in  a  note  to  the  same  section  he  adds:  "Then*  is 
BO  jurisdiction  of  equity  to  entertain  suits  for  the  reformation  of  wills  analo- 
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foas  to  that  for  the  reformation  of  conveyanoei,  agreemeate*  and  the  Ukoii  1 

The  power  to  eorreot  mittakes  in  willi  is  dmply  a  part  of  the  more  genefal  \ 

fisnction  of  oonitniotion  and  inteipretatioo,  and  may  be  ezeroiaed,  if  at  aD, 
In  adminittration  enits,  or  in  any  other  soita  wfaevein  the  righta  of  partiaa 
nnder  the  will  are  adjudicated.  In  many  of  the  states  it  would  be  ezennaed 
by  courts  having  a  probate  jurisdiction  in  the  proceedings  for  the  final  set- 
tlement and  distribution  of  the  estate.  HoweTer  exerdsed,  the  power  only 
exists  within  Tory  narrow  limits."  The  only  case  we  have  been  able  to  find 
In  which  the  court  has  assumed  to  correct  a  will  by  changing  the  name  of  a 
devisee  named  therein  is  the  case  of  Wood  v.  WhiU^  32  Me.  340;  S.  C,  02 
Am.  Dec  654.  In  thatcaaethe  will  wasreformed  by  changing  the  name  "J. 
Wood"  to  "George  Wood,"  in  order  to  carry  out  the  alleged  intention  of  the 
testator.  Lyon,  J.,  deliTering  the  opinion  of  tiie  court  in  Sherwood  ▼•  Sherwood^ 
46  Wis.  357,  S.  C,  30  Am.  Rep.  757,  referring  to  Wood  ▼.  Whiio^  mpra^  said: 
"  The  caae  was  probably  a  proper  one  for  construing  the  will  as  containing  a 
legacy  to  Oeorge  Wood;  but  the  decision  is  of  little  value  as  authority  for 
reforming  wills."  Bat  notwithstanding  the  case  of  Wood  ▼.  WhUe^  Mcpro,  il 
ia  very  doubtful  if  a  court  of  equity  would  entertain  a  bill  brought  directly 
for  the  purpose  of  reforming  or  correcting  a  mistake  in  a  will  unless  both  the 
mistake  and  the  means  of  correcting  it  are  clearly  apparent  on  the  face  of  the 
will.  Wheeler,  C.  J.,  discussing  this  question  in  delivering  the  opinion  of 
the  court  in  Huni  v.  Wh»t€^  24  Tex.  652,  said:  "There  Is  no  mistake  appar- 
ent on  the  face  of  the  will  in  this  case;  none  that  can  be  made  out  by  a  doe 
construction  of  its  terms;  and  it  manifestly  is  not  a  case  for  relief  in  equity 
on  the  ground  of  mistake  or  accident.  The  will  is  complete  in  itaelf  and  for> 
mal  in  its  execution.  What  is  propoeed  by  the  parol  evidence  is  to  add  to 
the  will  an  independent  substantive  bequest,  and  to  make  it  speak  upon  a 
subject  on  which  it  is  altogether  silent.  It  is  not  proposed  to  call  in  extrin* 
sic  evidence  to  enable  the  court  to  arrive  at  the  meaning  of  the  testator'a 
language  used  in  the  will  itself,  but  to  introduce  into  the  will  an  intention 
not  apparent  upon  its  face,  and  different  from  that  which  the  language  used  im- 
ports, by  the  proof  of  other  language  not  contained  in  the  will;  in  effiwt,  to 
make  a  new  devise  for  the  testator,  which  he  is  supposed  to  have  omitted, 
and  not  quite  consistent  with  that  he  has  made.  The  e£foct  of  the  admissictt 
of  such  evidence  would  be  that  the  will,  though  made  and  executed  with  the 
requisite  l^gal  solemnities  by  the  testator  in  his  life-time,  would  really  and  in 
fact  be  made  by  the  witnesses  after  his  death.  It  is  unnecessary  to  advert  to 
the  danger  of  admitting  such  evidence.  It  is  sufficient  that  there  is  no  au- 
thority for  it  in  the  law;  that  it  would  destroy  all  the  guards  intended  to  be 
secured  by  the  statute  of  frauds,  and  the  statnte  concerning  wills,  for  the  pre- 
vention of  frauds  and  perjuries;  and  would  contravene  the  dearest  and  best^ 
established  principles  and  rules  of  law. 

But  if  the  mistidce  in  the  will  is  apparent  upon  the  face  of  the  wiU,  and  the 
court  is  able,  by  a  due  construction  of  its  terms,  to  ascertain  the  means  of 
correcting  the  mistake,  a  court  of  equity  will  correct  such  mistake  when 
called  upon  to  construe  the  will  or  to  determine  the  rights  of  parties  claiming 
under  its  provisions:  1  Story's  £q.  Jur.,  sec  170;  2  Pomeroy's  Eq.  Jur.,  sec. 
871;  1  Redf.  on  Wills,  dd  ed.,  500;  Kerr  on  Fraud  and  Mistake,  Am.  ed. 
by  Bump,  448;  WUton  v.  MorUy,  L.  R.  5  Ch.  Biv.  776;  AftUith  v.  MtUi»k^ 
4  Ves.  45;  Jadsmm  v.  Payne,  2  Mete  (Ky.)  567;  NvU  v.  NvU,  1  Fraero.  Ch. 
128;  Huai  v.  WhUe^  24  Tex.  643.  To  justify  the  granting  of  relief  in  equity, 
the  mistake  mast,  however,  be  dear,  and  demonstrable  from  the  scope  and 
stmctureof  thewill:  IStoiy'sBq.  Jur.,sec  180;KerroaFkandaBdMlildBak 
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449.  Th«  Jurisdiction  of  ooarto  of  equity  to  oomot  errors  and  mistakee 
iu  wills  is  exercised  with  great  oantioo:  2  Boper  on  Legacies,  1458.  Sir  Rich* 
td  Pepper  Arden,  BL  B.,  in  MdUA  ▼.  MeOUk,  4  Yes.  45,  40,  said:  <*The 
<)nestion  is.  Can  I  see  suffioieni  to  enable  me  to  dedare  that  demonstrably 
and  inoontroyertibly  the  name  of  'Ann'  has  crept  in  by  mere  mistake?  I 
really  believe  it  was  so;  bat  I  dare  not  as  a  Judge  take  upon  myself  to  say 
this  word  cannot  be  reooneiled  with  the  rest  of  the  will;  and  I  always  under- 
atood  that  where  there  is  a  mistake  or  an  omission,  all  the  court  has  to  do  is 
to  see  whether  it  is  possible  to  reconcile  that  part  with  the  rest,  and  whether 
it  is  perfectly  clear,  upon  the  whole  soope  of  the  will,  that  the  intention  can* 
not  stand  with  the  iUeged  mistake  or  omission."  A  court  of  equity  will  not 
•upply  blanks  in  a  will  where  it  is  not  clear  from  the  rest  of  the  instrument 
what  the  testatoi  meant  to  haTe  inserted  in  such  blanks:  Taylor  ▼.  Richard' 
mm,  2  Drew,  16;  TreaOer  y.  Miller^  I  Ired.  Bq.  248.  In  the  construction  of 
wills,  courts  of  equity  sometimes  correct  mistakes  which  are  apparent  upon 
the  face  of  the  will,  and  where  the  means  of  correction  are  afforded  by  the 
instrument  itself,  by — 

1.  R^feeUng  Word*  that  are  unmeaning  or  inconsistent  with  other  parts  of 
the  will:  Hugo  ▼.  WUUami^  L.  B.  14  Eq.  224;  CampbeU  ▼.  Bou$keU^  27  Beav. 
Z25i  CoryUm  y.  Hdyar^  2  Coz,  340;  Dot  ▼.  Siadake,  12  East,  515. 

2.  Supplying  Words  omitted  through  inadvertence.  To  justify  the  supply* 
tng  of  words  or  clauses  in  a  will,  it  must  very  clearly  appear,  not  only  that 
there  has  been  an  omission,  but  also  what  is  the  exact  word  or  clause  that 
ehould  be  supplied:  Shepard  v.  Leaiingham,  AmbL  122;  Spalding  v.  Spalding, 
Cro.  Car.  185;  Kirtpatrick  v.  Kirhpatrich,  13  Yes.  476;  Radlford  v.  Radford, 
\  Keen,  483;  KtUogg  r.  Mix,  37  Conn.  243;  Hanman  v.  Tlumaa,  44  Md.  30; 
ChrahoM  v.  Graham,  23  W.  Ya.  36;  S.  C,  48  Am.  Bep.  364.  Bat  where  a  testa- 
tor requested  his  executors  to  sell  '*  the  following-described  land,"  and  left 
out  the  description,  it  was  held  that  evidence  that  he  owned  a  parcel  of  land 
not  speoifically  disposed  of  was  not  admissible  for  the  purpose  of  supplying 
the  missing  description:  Crooh  v.  Whitford,  47  Mich.  283. 

3.  TVansponng  Words  or  clauses,  when  the  immediate  context  or  the  gen- 
eral scheme  of  the  Will  demands  the  transposition:  Marshall  v.  Hopkins,  15 
East,  309:  Modey  v.  Massey,  8  Id.  140;  Hmri  v.  Tulk,  2  De  G.  M.  ft  G.  300; 
ihvham  V.  Oraham,  23  W.  Ya.  36;  8.  C,  48  Am.  Bep.  364.  But  a  transpo- 
aition  of  the  language  of  a  will  can  only  be  justified  when  it  is  necessary  to 
give  effect  to  the  meaning  and  purpoee  of  the  testator:  Laiham  v.  XoCAm, 
30  Iowa,  204.  The  transposition  of  the  words  of  a  will  cannot  be  allowed 
when  the  words,  just  aa  they  stand,  have  a  manifest  meaning,  and  express  a 
dear  and  intelligible  idea;  such  transposition  is  permissible  only  when  the 
language  is  senseless  or  contradictory:  Sueeestion  f^McAvley^  29  La.  Ann.  33. 

4  Ckangiing  One  Word  to  Another. — Thus  "and",  is  sometimes  construed 
to  mean  ''or:"  Maynard  y.  Wright,  26  Beav.  285;  Hetherington  v.  Oaiman, 
^  Too.  k  ColL  C.  C.  299;  and  ''or**  sometimes  oonstrued  "and :"  Miles  v.  Dyer, 
5  Sim.  485;  Ortated  v.  Cfreated,  26  Beav.  621.  But  in  the  following  cases 
the  court  declined  to  read  "and"  aa  "on"  In  re  Sander^  Trusts,  L.  B.  1 
Eq.  675;  In  re  KirhMd^s  Trusts,  2  Id.  400;  Leeombe  y.  Edwards,  28  Beay. 
440.  In  the  case  of  Dtt  i3M«  v.  i?ay,  35  K.  T.  162,  the  words  "  may  leave  " 
were  treated  aa  though  changed  to  "may  have,"  where  such  change  was  re- 
garded aa  necessary  to  carry  out  the  intention  of  the  testator,  made  manifest 
by  the  other  parte  of  the  wi)l. 

Pabol  OB  EzTBiNBio  EvxDKNOB  is  not  adoussible  for  the  purpose  of  vaiy- 
faig,  oontroUing,  contradictini^  or  even  explaining  the  terma  of  a  will,  exoept 
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In  CAMS  of  latent  unbignitj:  1 8tory*s  Eq.  Jar.,  aec.  179;  2  Pomeix^'s  Eq.  Jar.» 
■eo.  1036;  1  Eedf.  on  Wills,  8d  ed.,  488;  1  Jarman  on  WiUa,  410;  MdUA 
T.  MeUiih,  4  Vet.  45;  Miller  v.  Traven,  8  Bing.  244;  /»  r$  The  Clergy  So- 
ekty,  2  Kay  ft  J.  615;  AknTB  EttaU^  L.  B.  12  Ch.  Dir.  291;  Barber  y. 
Wood,  L.  R.  4  Ch.  Div.  885;  Chappel  ▼.  Avery,  6  Conn.  31;  JSTicrte  v.  HUmer. 
65  HI.  514;  S.  C,  8  Am.  Rep.  665;  McAluUr  v.  BuUerfield,  81  Ind.  25;  Jwi^ 
▼.  OiXbeH,  77  Id.  96;  S.  C,  40  Am.  Rep.  289;  F%ii^(rUik  v.  i^polridt,  » 
Iowa,  674;  8.  C,  14  Am.  Rep.  538;  Jaekaon  ▼.  Payne,  2  Meto.  (Ky.)  567;  CoU- 
iM«  ▼.  Caldwell,  7  Bush,  615;  C<X(Ofi  ▼.  Snuikvriek,  66  Me.  860;  GJZKam  ▼. 
Brwrn,  43  Miss.  641;  VrtrUund  ▼.  fTiaiafiu,  32  N.  J.  Eq.  734;  Oriaam  ▼. 
Even$,  40  N.  J.  L.  402;  ifanit  v.  Mann,  1  Johns.  Ch.  231;  Clark  v.  Ocrrib,  2 
Lea,  723;  HorUm  y.  7%oisi>sofi,  8  Tenn.  Ch.  575.  Nor  is  sncfa  evidence  ad- 
missible to  show  that  the  testator  intended  to  make  a  partionlar  beqnest  bat 
&dled  to  do  so  throngh  mistake  or  inadvertence.  The  disappointed  intentioa 
of  the  testator  cannot  be  set  np  by  parol  or  extrinsic  evidence:  Newfmrgh  y. 
Neu^lmrgk,  5  Madd.  364;  In  re  Ingle's  TruaU,  L.  R.  11  Eq.  Css.  578;  Farter 
V.  8L  Caiharine'a  CoUege,  L.  R.  16  Eq.  Cas.  19;  Paiek  y.  WkUe,  1  Mackey 
(D.  C),  468;  HUl  v.  FeUon,  47  Ga.  455;  Jaekmm  v.  Payne,  2  Meto.  (Ky.)  567; 
Hawnum  v.  Tkonuu,  44  Md.  30;  Appel  v.  Byere,  98  Pa.  8t  479;  SHpwfitk  y. 
Cabell,  19  Oratt  758.  In  the  case  of  Patch  y.  White,  eupra,  the  testator  be- 
qaeathed  lot  6  in  square  403;  he  did  not  own  that  lot,  bat  did  own  lot  3  in 
square  406.  Parol  evidence  was  held  inadmissible  to  show  that  he  intended 
to  devise  the  latter  lot.  In  the  case  of  Appel  v.  Byere,  evqara,  the  testator 
devised  property  to  his  nephew  A.  B.,  and  died  leaving  two  nephews  of  that 
name,  one  legitimate  and  the  other  illegitimate.  The  court  decided  that 
parol  evidence  was  inadmissible  to  show  that  the  testator  intended  the  be- 
quest for  his  illegitimate,  and  not  for  his  legitimate,  nephew,  holding  that 
there  was  no  ambiguity  in  the  will,  either  latent  or  patent,  and  that  the 
legitimate  nephew  precisely  answered  the  designation  and  description  of  the 
will,  while  the  other  person  failed,  in  law,  to  be  a  nephew. 

Extrinsic  evidence  is  admissible  to  explain  what  a  testator  has  written^ 
but  not  .to  show  what  he  intended  to  have  written:  Oiiecom  y.  Evens,  40  N. 
J.  L.  402.  But  parol  or  extrinsic  evidence  of  the  circumstances  and  snr* 
roundings  of  the  testator  and  of  his  property  is  admitted,  in  order  to  place 
the  court  which  expounds  the  will  in  the  same  position  in  that  respect  as  the 
testator  who  made  it:  Lord  Camoys  v.  Blandel,  1  H.  L.  Cas.  778;  OiUiam  v. 
Ckance'^r,  43  Miss.  437;  Oriscom  v.  Evens,  40  K.  J.  L.  402;  Peters  v.  Porter, 
60  How.  Pr.  422;  Jones  v.  Dove,  6  Or.  188;  S.  C,  7  Id.  467;  Hunt  v.  White, 
24  Tex.  643.  So  also  where  a  latent  ambiguity  arises  in  the  language  of  a 
will,  parol  or  extrinsic  evidence  is  admitted  for  the  purpose  of  removing  the 
ambiguity  and  making  clear  the  intention  of  the  testator:  Beaumont  v.  Pell, 
2  P.  Wms.  141;  Stebbins  v.  Walkey,  1  Cox  250;  S.  C,  2  Bro.  C.  C.  85; 
Morgan  v.  Morgan,  1  Cromp.  k  M.  2.35;  Stringer  v.  Gardiner,  4  De  O.  &  J. 
468;  Bennett  v.  Marshall,  2  Kay  k  J.  740;  Qarvey  v.  Bibbert,  19  Ves.  124; 
Orant  v.  Orant,  L.  R.  5  C.  P.  Cas.  727;  McKechnie  v.  Vaughan,  L.  R.  15  Eq. 
Caa.  289;  Chambers  v.  Watson,  60  Iowa,  339;  S.  C,  46  Am.  Rep.  70;  MaUer 
of  Cahn,  3  Rcdf.  31;  EaiJierly  v.  Eatherly,  1  Coldw.  461;  Hawkins  v.  Oar- 
land*s  AdnCr,  76  Va.  149;  S.  C,  44  Am.  Rep.  158.  A  latent  ambiguity 
established  by  evidence  dehors  the  will  may  be  removed  by  the  same  sort  of 
evidence  by  which  it  is  raised:  Beaumont  v.  Fell,  2  P.  Wms.  141;  ffawkins 
r.  Oarland's  Adm'r,  76  Va.  149;  8.  C,  44  Am.  Rep.  158.  And  parol  evi- 
dence  may  be  admitted  to  show  that  a  part  of  the  instrument  is  not  the  will 
•f  the  testotor:  1  Jarman  on  Wills,  414;  Newburgh  v.  Newburgk,  5  Madd.  364. 
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MniikKZS  or  Dugbiftions  in  Wxxxs.— In  rofereooe  to  misdeioriptiaui  m 
wiOs»  either  of  the  property  deviaed  or  of  the  peraons  to  whom  it  U  devieed* 
the  nuudm,  Fiaiha  demonMr€Uio  mm  noetic  \a  applied  toprerenialftiliire  of  the 
gift.  Where  a  deeoriptioin  coDBiBti  of  two  parti,  aod  one  of  them  is  aecorate 
and  tnffioient  if  it  stood  alone,  this  maxim  la  always  applied  if  the  testator 
had  no  other  property  to  which  snch  description  coald  apply:  Blague  v.  CfM^ 
Crow  Gar.  447;  HawUod  ▼.  Stmrl^  1  Ld.  Baym.  728;  Memck  ▼.  Merrick,  87 
Ohio  St.  126;  8.  0.,  41  Am.  Rep.  493.  Miller,  J.,  delirering  the  opinion  of 
iheoonrtintfaecaaeof/UqsalrJdbT.  ^^UfeQMlridk,MIow%674^^  a,  14  Am. 
Bep.  538»  in  disenssing  this  sabjecti  said:  "If  there  is  no  person  or  no  prop- 
erty corresponding  to  the  description  in  all  particulars,  but  there  is  one  cor- 
responding in  many  particulars,  and  no  other  that  can  be  intended,  the  false 
description  will  be  rqected,  and  the  property  corresponding  to  the  descrip- 
tion in  other  partUmlars  is  held  to  pass,  or  the  person  thns  answering  the  de- 
scription will  take  under  the  will."  This  principle  waa  alao  applied  in  the 
loUowing  oases:  Jfodcy  ▼.  i/aas^,  8  Eaat,  149;  Parkin  v.  Porl^  5  Tannt 
321;  AdamM  t.  t/bnea,  9  Hare,  486;  Wett  t.  Lawda^,  11  H.  L.  CSaa.  376;  In 
re  Nunn'e  Trmt$»  L.  R.  19  Eq.  331;  Oarland  t.  Beverly,  L.  R.  9  Gh.  JHw. 
813. 


GotTNT7  OF  St.  Chables  V.  Powell. 

[92  MnsouBX,  629.] 

ICazzM,  KuixuM  TiMPVs  Oooubkit  Bjbqi,  Afpliis  onlt  to  Scam  aA 
large,  and  not  to  its  political  aubdiviaiona. 

Bffanjn  of  LmnAnoHB  Runs  aoaikst  Couinnr  on  loan  of  money  made  by 
the  county  to  a  private  peraon,  although  the  money  loaned  had  been 
donated  by  the  atate  to  the  county  for  the  purpoae  of  local  improTcmenk 
And  the  fact  that  the  borrower  waa,  for  a  part  of  the  period  of  limita- 
tion, a  judge  of  the  county  court  will  not  prevent  him  from  aetting  up 
the  atatute  of  limitationa  as  a  defenae. 

Apfbal  from  St.  Charles  circuit  court.  The  suit  was  brought 
on  the  following  instrument:  ''$176.  Twelve  months  after 
date,  we  or  either  of  us  promise  to  pay  to  the  county  of  St. 
Charles  one  hundred  and  seyenty-five  dollars,  to  bear  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date  till  paid,  it  being 
for  that  amount  borrowed  of  the  road  and  canal  fund  of  said 
county.  Witness  our  hands  and  seals  this  fifth  day  of  Febru- 
ary, 1841.  Ludwell  E.  Powell  (seal).  T.  Tosti  (seal).  Wm. 
Echert  (seal)."  The  petition  alleged  that  the  defendant,  Powell, 
was  from  1850  to  1854  a  justice  of  the  county  court  of  St. 
Charles  county,  "  and  as  such,  with  his  associates,  had  the  con- 
trol and  management  of  all  bonds,  notes,  and  evidences  of  debt 
due  said  county,  for  the  use  of  the  road  and  canal  fund."  The 
defendant  relied  upon  the  statute  of  limitations.  The  court 
gave  judgment  for  the  defendant,  on  the  ground  that  the  debt 
was  barred  bj  the  statute. 
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(7.  0.  WhiUelBey  and  7.  Cunningham,  for  the  appeila&t. 
J.  Ooatter  and  Alexander,  for  the  responcteni. 

By  Court/ LaoNABDy  J.    In  6  Bao.  Afar.,  tit.  Fk«rogatiTe,  ; 

Ey  6,  it  was  said  that  when  a  statate  is  general,  and  therebj  I 

any  prerogatiTe,  right,  title,  or  interest  is  diirested  or  taken 
from  the  king,  in  such  ease  the  king  should  not  be  bound,  I 

unless  the  statute  is  made  by  express  words  to  extend  to  him. 
It  is  upon  this  principle  that  by  the  English  common  law  stat- 
utes of  limitations  do  not  apply  to  actions  brought  by  the  crown, 
unless  there  be  an  express  proTision  including  it;  and  Stoiy 
( United  Stales  ▼.  Hoar,  2  Mason,  312),  after  referring  to  the  reason 
given  by  Blackstone,  1  Bla.  Com.  247,  says  that  ttie  true  reason 
of  the  king's  prerogative,  nulium  tempua  ooourrii  regi,  is  to  be 
found  in  the  great  public  policy  of  preserving  the  public  rights, 
revenues,  and  property  from  injury  and  loss  by  the  negligence 
of  public  officers.  But  whatever  the  reason  of  the  prerogative 
may  have  been,  it  was  originally  adopted,  it  is  believed,  in  all 
the  American  states  governed  by  the  common  law.  It  seems, 
however,  to  have  had  no  place  in  the  Boman  law  of  the  pre- 
scription of  actions,  except  to  enlarge  the  time  within  which  the 
public  authorities,  both  general  and  local,  were  required  to  bring 
their  suits:  1  Mackeldey's  Civil  Law,  by  Kaufman,  200,  202. 
The  new  French  code  expressly  renounces  it:  Civ.  Code,  sec. 
2227;  and  our  own  state  has  recently  done  so  too:  Prso.  Act, 
1849,  art.  2,  sec.  10. 

The  immunity,  however,  it  seems,  was,  even  at  comnion  law, 
an  attribute  of  sovereignty  only,  and  did  not  belong  to  the 
municipal  corporations,  or  other  local  authorities  established  to 
manage  the  affairs  of  the  political  subdivisions  of  the  state.  It 
was  so  expressly  held  in  Leassee  of  the  CUy  of  Cincinnati  v.  First 
Presbyterian  Church,  8  Ohio,  309  [32  Am.  Dec.  718],  and  in 
Armstrong  v.  DaUon,  4  Dev.  L.  569;  and  we  are  not  aware  of 
any  case  to  the  contrary.  In  Marion  County  v.  Moffett,  15  Mo. 
604,  the  omission  of  a  public  functionary  to  do  an  act  required 
by  law  for  the  security  of  the  public  interest  was  not  allowed  to 
operate  as  a  release  of  the  security;  but  the  decision  had  noth* 
ing  to  do  with  the  application  of  the  statute  of  limitations  to 
cases  of  that  character.  The  money  here  sued  for  belonged  to 
the  county,  and  not  to  the  state  at  large.  It  was  vested  in  the 
county  by  a  legislative  donation — impressed,  it  is  true,  with  a 
trust  for  local  improvements;  but  yet  it  belonged  exclusively  to 
the  county,  although  for  local,  and  not  for  general,  purposes. 


ICarcb,  1856.]  KiNQ  of  Pbussu  v.  Kusppir's  Adh'b.       639 

It  is  Bcaroely  neoesaaiy  to  xetnark  that  the  hci  that  the  de- 
fendant was  a  member  of  the  oounty  court  dnxing  part  of  the 
time  of  the  har  is  no  answer  to  the  statate.  If  the  defendant 
has  been  goilly  of  saoh  oondact,  in  the  discharge  of  his  official 
duties^  as  to  render  him  amenable  to  the  law,  he  must  be  called 
to  answer  in  a  proper  proceeding  institated  for  that  purpose. 

The  judgment  is  affirmed.  

MumoiPAL  OoBroa^noifs  abb  vor  Bzupt  ibom  Qtsbatiov  or  8tav- 
HTS  or  IJHiTATioifS:  See  OUif  qf  OktekmaU  t.  Mni  iVat.  Okmtk,  82  Am. 
Deo.  718,  note  719^  when  thie  subject  ie  dlecaned;  OUy  qf  AlUm  t.  iZlmoii 
T.  Ck^t  62  Id.  479,  note  488,  where  other  oMee  are  oolleeted;  Sckool Dkredof 
qf  St.  Okafie$  TnnuMp  ▼.  Chergu^  60  Mo.  198»  dting  the  prindpftl  oaae. 
Property  held  in  tmet  by  bodiei  politie  ie  m  oiimIi  nibjeet  to  the  etntiite  of 
limitatloBS  M  thnt  owned  by  iadiTidnalm  Oottsisay  Cb.  t.  iToB^,  Slid.  887, 
ftlao  oitiog  the  prindpel 
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FoBDOV  SovBBXioir  MAT  SuB  IK  Ck>nBin  Qv  MiaaouBi. 

Whxbs  SuBjnoT  or  Prussia  Bboombs  Indbbtbd  to  his  Sovsasiav,  hf 

the  kws  of  thai  kingdom  he  may  be  made  to  answer  lor  sooh  tndebfeed- 

ness  in  the  oonrts  of  Miasoori. 
JuBiBDioiiov  nr  Catobs  nr  Whioh  Fobbion  Scatbb  abb  PLAntniiB  has 

not  been  exdasively  Tested  in  the  federal  oonrts,  and  henoe  the  state 

ooarts  may  still  exercise  Jurisdietion  in  all  sooh  cases. 

Ebbob  to  St.  Louis  circuit  court  The  suit  was  brought  hj 
Frederick  William  lY.,  king  of  Prussia,  against  Felix  Ooste» 
administrator  of  Frederick  William  Kuepper,  deceased.  The 
petition  states  that  the  plainiiff  is  the  absolute  monarch 
of  the  kingdom  of  Prussia,  and  as  king  thereof  is  the  sole 
goyemment  of  that  country;  that  he  is  unrestrained  by  any  con« 
stitution  or  law,  and  that  his  will,  expressed  in  due  form,  is  the 
only  law  of  that  country,  and  is  the  only  legal  power  there 
known  to  exist  as  law.  The  plaintiff  further  says  that  any 
money  sent  through  the  royal  post-office  department  of  that 
country,  or  receiyed  to  be  so  transmitted  by  any  officer  of  that 
department,  if  lost,  stolen,  or  embezzled,  is  to  be  refunded  to 
the  proper  owners  thereof  by  the  plaintiff,  and  that  such  was 
the  law  on,  and  long  before,  the  tenth  of  April,  1849;  that  said 
Kuepper  was,  on  and  for  a  long  time  before  the  tenth  of  ApriJ, 
1849,  the  plaintiff's  servant  and  post-officer  at  Wermelskirchen, 
in  the  kingdom  of  Prussia,  and  as  such  officer  received  in  his 
official  capacity  huge  sums  of  money;  that  on  the  tenth  day  of 
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April,  1819,  said  Eaepper  absconded  with  Beven  thouaaiid  four 
hundred  German  dollars  of  said  monqr»  ftnd  embeszled  and  oon- 
▼erted  the  same  to  his  own  nee,  and  secretly  fled  from  said 
kingdom  and  came  to  St.  Loais,  Missonri,  where  he  died  in  the 
summer  of  1819,  and  that  letters  of  administration  were  duly 
granted  to  tbe  defendant,  Costs,  by  the  St.  Louis  probate  court, 
on  the  thirty-first  day  of  July,  1819.  The  plaintiff  further 
states  that  he  has,  according  to  the  law  and  custom  of  his  king- 
dom, duly  refunded  and  paid  to  the  various  owners  thereof  the 
various  sums  of  money  stolen  and  embeszled  from  them  by  said 
Euepper,  and  that  he  has,  according  to  said  law  and  custom,  a 
just  and  legal  demand  against  the  defendant  for  the  sums  of 
money  by  him  so  refunded  and  paid.  The  plaintiff  further  says 
that  Uie  defendant  justly  owes  him  said  sum  of  money,  and  he 
estimates  his  damage  for  said  money  and  interest  at  the  sum  of 
seven  thousand  dollars,  for  which  last-named  sum  he  prays 
judgment  against  tbe  defendant.  The  defendant  demurred  to 
the  petition,  and  the  court  sustained  the  demurxeri  whereupon 
the  plaintiff  sued  out  a  writ  of  error. 

CHbson,  for  the  plaintiff  in  error. 

B.  A.  Wl  and  Edward  Bates,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  This  case  comes  up  on  a  demurrer,  and 
raises  the  question  whether  a  foreign  sovereign  can  sue  in  our 
courts.  It  seems  to  be  now  well  settled  in  Eogland  that  a 
foreign  sovereign  can  sue  in  her  courts  both  at  law  and  in 
eqidty.  In  the  case  of  EuUet  d  Co,  v.  King  of  Spain^  1  Dow. 
&  C.  175,  Lord  Bedesdale  said:  "  I  have  no  doubt  but  a  foreign 
sovereign  may  sue  in  this  country,  otherwise  there  would  be  a 
right  without  a  remedy.  He  sues  here  on  behalf  of  his  subjects, 
and  if  foreign  sovereigns  were  not  allowed  to  do  that,  the  refusal 
might  be  a  cause  of  war:"  King  of  Spain  v.  Machado,  1  Buss.  225; 
King  of  Spain  v.  Hullet,  1  Clark  &  Fin.  333;  The  Coiomlnan 
Oovemmenl  v.  Rothschild,  1  Sim.  94,  2  Con.  Eng.  Chan. . 

Kings  have  been  allowed  to  sue  in  the  United  States.  In  the 
case  of  the  King  of  Spain  v.  Oliver,  1  Pet.  C.  C.  217,  276,  the 
suit  was  entertained  without  question  as  to  the  right  of  a  foreign 
sovereign  to  sue.  So  tbe  case  of  the  Republic  of  Mexico  v. 
Arrangois,  11  How.  Pr.  1,  was  entertained  by  the  courts  of  New 
York.  In  our  courts  a  writ  in  tbe  name  of  the  state  of  Indiana 
was  brought  and  passed  through  all  of  them,  without  any  queo- 
tion  as  to  the  right  to  do  so:  Tagari  v.  8UUe  qf  Indiana^  IS 
Mo.  209. 
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If  the  subjects  of  foreign  goTemments  will  contract  obligations, 
or  affect  themselTes  with  liabilities  to  their  kings  or  princes,  and 
afterwards  migrate  to  the  United  States,  there  is  nothing  in  the 
nature  of  our  institations  which  shields  them  from  their  just  re- 
sponsibilities. While  our  government  grants  their  rights  and 
privileges  of  citizenship  to  all  foreigners  who  are  naturalized 
under  our  laws,  there  is  neither  policy  nor  justice  in  screening 
them  from  the  civil  liabilities  which  they  have  conlracted  with 
the  government  to  which  they  were  once  subject.  Our  tribunals 
afford  no  assistance  in  the  enforcement  of  the  penal  codes  of 
foreign  nations,  nor  would  they  aid  despotic  rulers  in  the  exer- 
cise of  an  arbitrary  power  in  making  special  and  retrospective 
laws  affecting  foreigners  residing  here  who  were  once  their  sub- 
jects. But  when  laws  have  been  made  abroad,  and  debts  have 
been  contracted  under  those  laws,  there  is  no  reason  for  refus- 
ing our  assistance  in  their  collection.  Though  foreign  laws  may 
be  enacted  by  a  power  and  in  a  way  inconsistent  with  the  spirit 
of  our  institutions,  that  is  no  reason  why  they  should  not  be 
enforced  against  those  who  have  incurred  responsibilities  in 
respect  of  them.  Foreign  nations  have  the  same  right  to  deter- 
mine the  form  of  government  most  conducive  to  their  happiness 
that  we  have,  and  to  deny  the  validity  of  their  laws,  because  they 
have  not  been  made  in  a  manner  conformable  to  our  notions  of 
govommenty  would  be  to  destroy  all  comity  among  nations  and 
introduce  endless  wars  and  quarrels.  The  averments  in  the 
petition  show  that  by  the  laws  of  Prussia  the  defendant's  intea- 
tate  was  indebted  to  his  sovereign,  and  he  should  be  made  to 
answer  for  it. 

It  was  maintained  that  this  sidt  should  have  been  brought  in 
the  courts  of  the  United  States,  as  the  constitution  of  the  United 
States  expressly  provides  "  that  the  judicial  power  shall  extend 
to  all  cases  between  a  state  or  the  dtiiens  thereof,  and  foreign 
•tates,  citizens,  or  subjects.'' 

The  government  of  tiie  United  States  being  intrusted  with  the 
power  of  peace  and  war,  it  was  necessary  to  invest  it  with 
authority  to  establish  tribunals  to  which  foreign  states  or  sub- 
jects might  resort  for  injuries  sustained  by  the  conduct  of  those 
residing  within  the  limits  of  the  United  States.  For  the  judg- 
ments of  tribunals  thus  established,  the  United  States  would  be 
responsible  to  foreign  states.  But  if  they,  passing  by  the  courts 
created  by  the  general  government  for  the  redress  of  grievances 
they  may  have  sustained  at  the  hands  of  citizens  of  the  United 
States,  will  litigate  their  rights  in  courts  for  whose  conduct  tlia 
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United  Stateaare  not  responsible,  if  fhey  should  be  dissatisfied 
with  the  measure  of  justice  meted  to  ihem  by  the  courts,  tht^y 
have  no  cause  of  complaint  against  the  federal  government. 
The  ready  answer  to  any  remonstrances  made  on  that  score  would 
be  that  iiieie  should  have  been  a  resort  to  the  tribunals  estaV 
lished  by  the  United  States.  The  foreign  prince  has  the  right 
to  resort  to  the  courts  of  the  general  government;  this  is  a  privi- 
lege the  cdhstitution  and  laws  secure  to  him;  but  he  may 
renounce  it  like  any  other  privilege,  and  litigate  his  rights  in 
the  state  courts. 

Whilst  commentators  on  the  constitution  maintain  that  it  i» 
competent  for  congress  to  vest  all  of  the  judicial  powers  of  the 
United  States  delusively  in  tribunals  of  its  own  creation,  it  is 
nevertheless  admitted  that  this  has  not  been  done,  and  that  tho 
state  courts,  in  cases  in  which  they  had  cognisance  before  the 
adoption  of  the  federal  constitution,  may,  concurrently  with 
the  courts  of  the  United  States,  still  entertain  jurisdiction. 

The  state  'courts  undoubtedly,  before  the  existence  of  the  fed* 
eral  government,  had  cognizance  of  causes  in  which  foreign 
states  were  plaintiffs.  That  jurisdiction  remains,  unless  it  haa 
been  taken  away  by  the  constitution  and  laws  of  the  United 
States.  The  grant  of  judicial  powers  by  the  constitution  in  some 
oases  is  exclusive;  in  others  it  is  concurrent  at  the  will  of  con* 
gress;  that  is,  congress  may  make  it  exclusive  or  concurrent,  a» 
it  seems  best.  In  cases  in  which  the  state  courts  had  cognizance 
before  the  adoption  of  the  constitution  of  the  United  States,  thai 
jurisdiction  remains  unless  it  is  taken  away.  Congress  has  con* 
formed  its  action  to  this  principle,  and  has  suffered  a  portion  of 
the  judicial  powers  of  the  United  States  to  be  exercised  by  the 
state  courts:  1  Kent's  Com., 898;  Story's  Com.,  sec.  1784.  The 
jurisdiction,  in  cases  of  the  character  of  that  under  considera* 
tion,  has  not  been  exclusively  vested  in  the  federal  courts;  hence 
the  state  courts  may  still  exercise  jurisdiction  in  all  such  eases^ 

With  the  concurrence  of  the  other  judges,  the  judgment  wiU  be 
reversed  and  the  cause  remanded. 


Chabless  v.  Rankin. 

pa  MiMoxni,  066.] 

OonBifivous  OwNXB  Of  Land  has  No  Right  to  Incbxasxd  Suxtobt  for 
lateral  preMore  inoreaBed  by  the  erection  of  buildings  npon  his  land*  mi* 
leas  he  has  acquired  such  a  servitude  by  grant  or  prescription. 

OwvBB  or  Land  Making  Excavations  thjlseon  is  Liabls  vob  Damaos 
Vbmnhy  oansed  to  the  property  of  an  adjacent  owner,  if  suoh  damage 
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might  have  been  avoided  by  the  ezerciae  of  reMomhle  owe  in  making 
the  excavationa. 
OwirxB  OF  Lavd  Makiho  Exgayatioks  thxbbon,  bt  WmoH  Adjacbut 
Owvxb's  Builddto  is  Injuskd,  ia  not  protected  by  the  fact  that  lie 
need  each  care  ee  his  builder,  who  was  a  ekillfnl  and  careful  peraon^ 
deemed  neoeaaaiy .  The  qneation  aa  to  hia  liability  for  anoh  injury  de* 
panda  npon  whetlier  of  not  he  waa  negligent  in  the  performance  id  tha 
work. 

PkBflON    EXOAYATIVG  ON  HIS    OWN    LaKD,  BT    SiDX  OF  AnOTHEB'S  BuILD- 

lifo,  ii  not  bound  to  nae  anch  care  and  caution  to  prevent  injury  to  auch 
building  aa  a  aenaible  and  prudent  man,  experienced  iu  auch  work» 
would  ezerciae  if  he  were  the  owner  of  the  building.  He  ia  bound  to 
nae  ordinary  care  to  avoid  doing  harm  to  hia  neighbor*^  building;  but 
the  law  doea  not  exact  from  him  the  aame  care  and  expenae  for  the  aecu- 
rity  of  hia  neighbor'a  property  that  he  may  hav^  found  it  for  hia  intereat 
to  have  taken  for  hia  own. 

Appeal  from  St.  Louis  circuit  court.  The  action  was  brought 
to  recover  from  the  defendant  damages  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  the  negligent,  un- 
skillful, and  improper  manner  in  which  the  defendant  made 
certain  excavations  upon  a  lot  adjoining  that  of  the  plaintiff^ 
which,  by  undermining  the  foundations  of  the  plaintiff's  build- 
ing, caused  its  walls  to  fall.  The  answer  denied  the  negligence 
charged  in  the  petition.  The  following  is  the  third  instruction 
given  by  the  court,  at  the  plaintiff's  request:  **  8.  In  excavating 
by  the  side  of  another's  building,  it  is  the  duty  of  the  person 
having  the  excavating  done  to  use  such  care  and  caution  ta 
prevent  injury  to  such  building  as  a  sensible  and  prudent  man» 
experienced  in  such  work,  would  exercise  if  he  were  the  owner 
of  the  building;  and  the  omission  of  such  care  and  caution  is 
culpable  negligence,  and  renders  the  person  having  the  exca- 
vating done  liable  for  all  the  damages  resulting  therefrom. "  The 
following  instructions,  asked  by  the  defendant,  were  refused: 
''1.  If  the  jury  find  that  the  defendant,  in  excavating  bis 
cellar,  dug  a  proper  depth,  and  entirely  on  his  own  land,  the 
plaintiff  cannot  recover;  4.  If  the  jury  find  from  the  evidence 
that  defendant  had  employed  a  superintendent  and  architect  to 
oversee  and  control  aud  manage  the  erection  of  his  building, 
and  to  erect  the  same,  which  architect  and  superintendent  was 
skillful,  experienced,  careful,  and  competent  to  the  purpose^ 
and  that  all  the  carri  and  precaution  that  said  architect  and 
superintendent  judged  sufficient  to  protect  plaintiff's  wall  waa 
used  for  that  purpose,  they  ought  to  find  for  the  defendant ** 
The  defendant  appealed. 

T.  Polk,  for  the  appellant. 

8tr<mg  and  Drake,  for  the  respondenl 


[ 


044  Chabless  v.  Rankin.  [Misaonii 

By  Oourti  Liovabd,  J.  The  light  to  sapport  from  the  ad- 
joiniDg  Boil  may  be  olaimed  either  for  the  land  in  its  natural 
state,  or  for  it  subjected  to  an  artifioial  preeanre  by  means  of 
building  or  otherwise. 

The  right  in  the  fonner  case  would  seem  to  be  a  natural  ser- 
vitude or  easement  belonging  to  contiguous  lots,  and  accord- 
ingly it  was  recognized  and  protected  in  the  Boman  law  by 
specified  regulations,  and  similar  provisions  have  been  intro- 
duced into  the  civil  code  of  France:  Code  Civ.,  art  614.  We 
are  not  aware  of  any  express  common-law  decision  upon  this 
subject;  but  we  find  it  said  of  old,  in  BoUe's  Abr.  564,  tit. 
Trespass:  ''It  seems  that  a  man  who  has  land  closely  ad- 
joining my  land  cannot  dig  his  land  so  near  mine  that  mine 
would  fall  into  his  pit;  and  an  action  brought  for  such  an  act 
would  lie; "  and  in  Wyalt  v.  Earrisan,  3  Barn.  &  Adol.  871,  Lord 
Tenterden  remarked,  in  delivering  the  judgment  of  the  court  of 
king's  bench:  **  It  may  be  true  that  if  my  land  adjoins  that  of 
another,  and  I  have  not,  by  building,  increased  the  weight  upon 
my  soil,  and  my  neighbor  digs  in  his  land  so  as  to  occasion  mine 
to  fall  in,  he  may  be  liable  to  an  action." 

When,  however,  the  lateral  pressure  has  been  increased  by 
the  erection  of  buildings,  it  seems  to  be  well  settled  at  common 
law,  by  authorities,  that  no  man  has  a  right  to  an  increased 
support,  unless  he  has  acquired  such  a  servitude  by  grant  or 
prescription.  It  is  so  laid  down  in  the  early  case  of  WUde  v. 
Minaterley,  2  Boll.  Abr.  565.  *'  If  A  be  seised  in  fee  of  copy* 
hold  land,  closely  adjoining  the  land  of  B,  and  A  erect  a  new 
house  upon  his  copyhold  land,  and  any  part  of  his  house  is 
erected  on  the  confines  of  his  land  adjoining  the  land  of  B;  if 
B  afterwards  dig  his  land  so  near  to  the  foundation  of  the 
house  of  A,  but  not  in  the  land  of  A,  that  by  it  the  foundation 
of  the  messuage,  and  the  messuage  itself,  fall  into  the  pit,  still 
no  action  lies  by  A  against  B,  inasmuch  as  it  was  the  fault  of  A 
himself  that  he  built  his  house  so  near  the  land  ofB;  for  he 
cannot  by  his  own  act  prevent  B  from  making  the  best  usage 
of  his  land  that  he  can."  And  Lord  Tenterden,  in  delivering 
the  judgment  of  the  court  in  the  case  before  cited,  said:  '  The 
question  reduces  itself  to  this:  if  a  person  builds  to  the  utmost 
extremity  of  his  own  land,  and  the  owner  of  the  adjoining  land 
digs  the  ground  there  so  as  to  remove  some  part  of  the  soil 
^hich  formed  the  support  of  the  building  so  erected,  whether 
en  action  lies  for  the  injury  thereby  occasioned.  Whatever  the 
law  might  be,  if.  the  damage  complained  of  were  in  reqieot  of 
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an  ancient  measnage  posseBsed  by  the  plaintiff  at  the  exixennty 
of  his  own  land,  which  drcamstance  of  oontigmfy  might  imply 
the  oonaent  of  the  adjoining  proprietor  at  a  former  time  to  the 
erection  of  the  building  in  that  sitaationy  it  is  enough  to  say  in 
this  case  that  the  building  is  not  alleged  to  be  ancient,  but  may» 
as  jhr  as  appears  from  the  declaration^  have  been  recently 
erected,  and  if  so,  then,  according  to  the  authorities,  the  plain- 
tiff is  not  entitled  to  recover/'  In  the  more  recent  case  of  Parir 
ridge  v.  SooU,  8  Mee.  k  W.  220,  which  inyolved  the  same  ques- 
tion, it  is  said:  ''  If  a  man  builds  his  house  at  the  extremity  of 
his  land,  he  does  not  thereby  acquire  any  right  of  easement  for 
support,  or  otherwise,  over  the  land  of  his  neighbor.  He  haa 
no  right  to  load  his  own  soil  so  as  to  make  it  require  the  sup- 
port of  that  of  his  neighbor,  unless  he  has  some  grant  to  that 
effect; "  and  the  American  cases  are,  it  is  believed,  to  the  same 
effect:  ThursUm  v.  Hancock,  12  Mass.  221  [7  Am.  Dec.  57]. 

Although  not  altogether  in  good  taste,  I  repeat,  as  applicable 
to  the  present  case,  what  I  had  occasion  to  say  in  a  former  case. 
It  is  a  logical  consequence  from  legal  principles,  that  to  the  ez« 
tent  to  which  a  person  has  a  right  to  act,  others  are  bound  to 
suffer;  and  that  any  damage  that  may  accrue  to  them,  while  a 
person  thus  exercises  his  own  rights,  affords  no  valid  ground  of 
oomplaint.  The  loss  occasioned  in  such  cases  is  damnum  abcqiiB 
injuria.  'Eirerj  person,  however,  who  is  performing  an  act  is 
bound  to  take  some  care  in  what  he  is  doing.  He  cannot  exer- 
dse  his  own  indisputable  rights  without  observing  proper  pre- 
caution not  to  cause  others  more  damage  than  can  be  deemed 
fairly  incident  to  such  exercise.  In  Walters  v.  P/eil,  Moo.  A  M. 
864,  the  plaintiff  had  neglected  to  take  any  precaution  by  shor^ 
ing  up  their  own  houses  within,  or  in  any  other  way,  against  tha 
effect  of  pulling  down  the  defendant's  adjoining  house ;  and  it  ap- 
peared that  this  might  have  been  so  done  that  the  accident  would 
not  have  happened  to  the  same  extent.  There  was  also  evidence 
to  show  that  the  accident  was  owing  to  the  bad  foundation  of 
the  plaintiff's  house;  but  there  was  conflicting  evidence  as  to 
whether,  by  due  care  on  the  part  of  the  defendant's  workmen^ 
the  mischief  might  have  been  entirely  avoided.  In  summing  up, 
the  chief  justice  of  the  queen's  bench  stated  it  to  be  now  settled 
that  the  owner  of  premises  adjoining  those  pulled  down  must 
shore  up  his  own  in  the  inside,  and  do  everything  proper  to  be 
done  upon  them  for  their  preservation;  but  although  that  had 
not  been  done,  still  the  omission  did  not  necessarily  defeat  the 
motion,  and  that  if  the  pulling  down  were  irregularly  and  im* 
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properly  done,  and  an  injury  were  produced  thereby,  the  person 
JBO  acting  would  be  liable,  notwithstanding  the  omission  of  ths 
plaintiff;  and  the  jury  were  accordingly  charged  that  if  the  de- 
fendant's house  was  pulled  down  in  a  wasteful,  negligent,  and 
improvident  manner,  so  as  to  occasion  greater  risk  to  the  plain- 
tiff than  in  the  ordinary  course  of  doing  the  work  he  would  have 
incurred,  then  the  defendant  was  liable  to  make  compensation  for 
the  consequences  of  his  want  of  caution;  but  that  if  they  thought 
fair  and  proper  caution  had  been  exercised,  then  the  defendant 
would  be  entitled  to  a  verdict.  The  result  of  the  cases,  we  think, 
is,  and  such  would  seem  to  be  the  reasonable  doctrine,  that  if  a 
man  in  the  exercise  of  his  own  rights  of  property  do  damage  to 
his  neighbor,  he  is  liable  if  it  might  have  been  avoided  by  the  use 
of  reasonable  care;  and  it  seems  to  be  usual  in  England  for  a  party 
intending  to  make  alterations  that  may  affect  his  neighbor's 
premises  to  give  notice  of  his  intention;  .but  whether  any  such 
<duiy  be  imposed  by  law  (Chadwiek  v.  I^oioerf  8  Scott,  1)  need 
not  be  inquired  into  here,  as  the  present  plaintiff  knew  of  the 
digging,  and  took  measures  to  protect  himself  against  the  conse- 
quences of  it. 

These  principles  require  us,  we  think,  to  reverse  the  judgment, 
and  send  the  case  back  for  a  second  trial.  We  do  not  think 
there  is  any  error  in  the  refusal  of  the  defendant's  first  and 
fourth  instructions.  A  pariy  may  subject  himself  to  responsi- 
bility by  the  want  of  reasonable  care,  although  his  digging  be 
<K>nfined  to  his  own  ground  and  do  not  exceed  a  reasonable 
•depth;  nor  is  he  protected  by  the  fact  that  he  used  such  care  as 
his  builder,  who  was  a  skillful  and  careful  person,  deemed  neces- 
sary. The  question  is,  as  to  the  fact  of  negligence,  whether  the 
work  wore  done  in  a  careless  and  improvident  manner,  so  as  to 
occasion  greater  risk  to  the  plaintiff  than  in  the  reasonable 
<;ourse  of  doing  the  work  he  would  have  incurred,  and  not 
whether,  in  the  opinion  of  the  superintendent,  no  matter  how 
«killfuliie  may  have  been,  everything  was  done  that  he  deemed 
necessary.  His  opinion  may  be  proper  evidence  to  be  consid- 
ered by  the  jury,  but  it  does  not  condude  the  matter,  constitut- 
ing of  itself  a  bar  to  the  plaintiff's  recovery.  But  the  error  is 
in  plaintiff's  third  instruction,  where  an  attempt  is  made  to 
define  vrith  precision  the  degree  of  care  that  must  be  used  in 
a  case  like  the  present,  in  order  to  exempt  a  party  from  liability; 
«nd  the  standard  there  adopted  is  substantially  that  care  that  a 
prudent  man,  experienced  in  such  work,  would  have  exercised, 
if  he  had  been  himself  the  owner  of  the  injured  building. 
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Now,  it  is  quite  erident,  we  think,  that  this  is  going  beyond 
the  care  that  the  law  exacts  upon  each  occaaona.  It  ia  to  be 
observed  that  the  defendant  was  upon  his  own  ground,  and 
in  digging  upon  it,  exercised  an  undoubted  right  of  prop- 
erty which  the  plaintiff  had  no  right,  either  by  express  grant 
or  prescription,  by  statute  or  local  ordinance,  in  any  way  to 
interfere  with  or  prevent;  and  although,  in  exercising  his 
rights,  it  was  certainly  his  duty  to  his  neighbor  to  use  ordinary^ 
care  in  order  to  avoid  doing  him  harm,  he  was  not  bound  to  J 
observe  the  same  care  that  he  would  have  taken,  as  a  wise  and 
sensible  man,  if  he  had  been  the  owner  of  both  buildings — ^the 
one  erected  and  the  one  about  to  be  erected.  He  would,  of 
course,  in  that  event,  have  shored  up,  and  would  have  submitted 
to  many  inconveniences,  and  indeed,  would  have  incurred  con- 
siderable additional  expense  in  doing  the  new  work,  rather  than 
expose  the  building  already  erected  to  any  risk.  Every  pru- 
dent person,  in  such  a  situation,  would  take  precautions,  sub- 
ject himself  to  inconveniences,  and  forego  the  exercise  of  every 
right  that  would  endanger  his  present  building,  if  he  found  it 
for  his  interest  to  do  so.  In  the  present  case,  if  the  laying  of 
the  new  foundation  in  very  short  sections  would  have  been 
attended  with  increased  expense  and  with  danger  to  the  suffi- 
ciency of  the  new  wall,  and  the  defendant  had  been  the  owner 
of  the  plaintiff's  building,  he  might  have  found  it  for  his  inter- 
est to  have  submitted,  and  most  probably  would  have  submitted, 
to  this  inconvenience  and  risk,  and  even  increased  expense,  to 
avoid  all  hazard  to  his  own  property;  yet  the  law  does  not  exact 
of  him  the  same  forbearance  and  care  and  expense  for  the  secu- 
rity of  his  neighbor's  property  that  he  would  have  found  it  for 
his  interest  to  have  taken  for  his  own.  We  do  not  know  that 
the  instruction  was  intended,  or  indeed  understood  by  the  jury, 
in  the  sense  we  impute  to  it.  It  may,  however,  have  been  so  un- 
derstood, and  if  so,  could  not  but  have  misled  them;  and  we 
shall  therefore  reverse  the  judgment,  that  the  case  may  be 
retried  upon  a  fuller  understanding  of  the  facts  and  of  the  law 
applicable  to  them. 

The  judgment  is  reversed  and  the  cause  remanded. 


Lateral  Support— Bight  to  duppoBT  op  Land  prom  Asjaobiit  Laitb 
18  iNomxiVT  TO  OwKXBSHip.— This  Bobject  U  treated  in  the  note  to  ThwnU>n 
▼.  Haneock^  7  Am.  Deo.  C2-€6;  see  also  note  to  Sieharditm  v.  VL  Cent.  R, 
<Jo,f  00  Id.  289.  Additional  and  later  authorities  render  a  fnUer  treatment 
possible.  The  owner  of  land  has  a  right  ex  jure  wUurm  to  the  support  of  his 
«ril  in  its  natural  condition,  by  the  soil  of  his  adjoining  or  ooterminom 
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owBon.  **  JLitry  person  haa  a  nataral  right  ex  Jure  noters  to  the  mpport  ta 
his  Und  from  the  sdjaoent  or  snbjaoent  soil.  This  natorsl  right  is  inddsiit 
to  the  kad,  and  the  owner  is  as  mnch  entitled  to  it  as  he  is  to  the  land  itself^ 
withont  any  grant  by  the  serrient  owner^  or  any  aot  of  aoqoisitian  on  his  own 
part  -It  b  a  right,  therefore,  which  the  law  annexes  to  the  ownership  of  the- 
land,  that  he  shall  haTe  saffioiettt  support  for  his  groond  from  the  snbjaoent 
an4sdJaoent  soQ:"  SUvenaon  t.  WaUaee^  27  Oratt  80,  87,  |wr  Anderson,  J.;. 
see  also  PmUon  v.  HoUand,  17  Johns.  92;  Farrand  ▼.  Jlimhatt,  19  Barb. 
880;  S.  C,  21  Id.  409;  ThvrtUm  ▼.  Hancock,  12  Mass.  226;  S.  C,  7  Am.  Deo. 
fi7;  Oiimon  ▼.  DriKoU,  122  Mass.  199;  S.  a,  23  Am.  Rep.  312;  BichanUom 
V.  VermofU  Cent.  B,  B.  Co,^  25  Vt  466;  S.  O.,  60  Am.  Deo.  283;  Bwhjf  ▼. 
BoUkauB,  46  Ma  161.  The  owner  of  land  has  a  nataral  right  to  the  nse  of  it 
in  the  sitnation  in  whioh  it  was  placed  by  nature,  soxroanded  and  protected 
by  the  soil  of  the  adjacent  lots:  Lasaia  ▼.  Bolbrook,  4  Paige,  169;  S.  C,  2(^ 
Am.  Dec.  624;  Beard  v.  Murphy,  37  Vt  104;  Hvmphrics  v.  Brogden,  12  Ad. 
k  £1.,  N.  S.,  743;  see  WyaU  v,  Harrison,  3  Bam.  &  AdoL  871;  BMy  ▼.  Carter^ 
4  H.  ft N.  153;  MeGmre  ▼.  OrafU,  25  N.  J.  L.  366;  Hay  ▼.  Cohoea  Co.,  2K» 
T.  162;  BuAy  ▼.  HoUhauB,  46  Mo.  161 ;  and  the  principal  case.  Therefore  aa 
adjoining  owner,  when  making  excaTations,  mnst  provide  for  the  support  of 
the  soil  of  neighboring  owners,  by  the  construction  of  walls,  bulwarks,  or  other 
means,  in  order  that  his  neighbor's  soil  may  not  cave  or  fall  by  its  own  weight 
Into  the  excavation:  Waahb.  on  Beat  Prop.,  4th  ed.,  359:  WierU  Appeal,  81* 
Pia.  St.  203.  For  if  in  excavating  or  improving  his  land  such  a  fall  of  tlm 
adjoining  land  occurs  from  its  own  weight,  he  infringes  his  neighbor's  right 
to  lateral  support,  and  is  liable  to  him  in  damages,  independent  of  any  question 
of  negligence,  and  no  proof  of  want  of  care  is  required  to  sustain  the  plaintiff's 
action:  OUmore  v.  DriaeoU,  122  Mass.  199;  S.  C,  23  Am.  Eep.  312;  Bichard&om 
V.  Vemumi  OenL  B.  B.  Co.,  25  Vt.  465;  S.  C,  60  Am.  Deo.  283;  MeOuire  t. 
Orani,26'N.J.h,  356;  Tranaportatkm Co.  v.  Chicago,  99  U.S.  686;  WUdeT. 
MintUrley,  2  BolL  Abr.  665;  FoUy  v.  Wyeik,  2  Allen,  131;  BaUmort  S 
Potomac  B.  B,  Co.  v.  Bcaney,  42  Md.  117. 

OranUng  fnJuncHon, — One  quarrying  on  a  hiUslope  will  be  enjoined  from 
removing  the  lateral  support  to  his  neighbor's  land  unless  he  shall  protect 
such  land  by  a  substantial  stone  wall:  fFter's  Appeal,  81*  PiL  St.  208.  Bnt 
equity  will  not  enjoin  a  land-owner  from  making  excavations  on  bis  land 
when  no  serious  injury  to  the  adjoining  realty  is  imminent,  and  when  there 
is  nothing  peculiar  in  the  situation  and  circumstances  of  such  realty:  Ife- 
Ifaugh  V.  Burke,  12  R.  I.  499.  An  injonctioD  will  not  be  granted  on  the 
ground  of  damage  to  the  complainant's  edifice,  if  he  is  not  entitled  to  special 
protection,  either  by  prescription,  or  by  graot  from  the  one  making  the  im« 
provement:  Lasala  v.  Holbrook,  4  Paige,  169;  S.  C,  25  Am.  Dec.  624. 

Liability  qf  Municipal  Corporations  in  Making  Excavaiion$» — ^A  land* 
owner  is  entitled  to  the  lateral  support  of  the  adjoining  land  in  a  puUio 
street,  and  a  municipal  corporation  is  liable  for  damage  to  such  owner's  land 
occasioned  by  removing  such  lateral  support  in  grading  the  street:  J>yer  v. 
CUy  qfSt.  Paul,  27  Minn.  457,  citing  0*Briai  v.  CUy  qfSt,  Paul,  25  Id.  331. 
Herein  is  involved  the  question  of  a  city's  liability  for  the  natural  and  neces* 
sary  consequences  of  its  exercise  of  its  right  of  grading  streets,  and  the  weight 
of  authority  is,  that  for  such  consequences  the  city  is  not  liable,  though  it 
might  become  su  for  the  negligent  exercise  of  this  power:  See  note  to  Perry  v. 
Woreealer,  ante,  p.  431.  In  a  suit  against  a  city  for  damages  for  the  unlawful 
excavations  made  adjoining  the  plaintiff's  lot,  evidence  showing  what  would 
be  the  cost  of  a  wall  along  the  line  of  the  plaintiff's  lot  to  protect  it  bom 
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CATlng  ift  admiflsiUe;  the  ninotmSij  for  waoh  will  being  >  qoaftion  tor  the  Juiyt 
Aurora  ▼.  Fox^  78  Ind.  1. 

No  Katukal  Bight  to  Svffobt  ov  Bitilduio  bt  Adjaobit  Lamik— Thit 
natural  right  of  the  owner  to  the  sapport  of  hii  land  in  its  netaral  oonditkni 
does  not  extend  to  the  eopport  of  may  additional  weight  oar  strootnre  which  he 
may  place  or  erect  thereon.  And  therefore,  if  a  building  or  other  stnietdre 
erected  on  hia  land  is  injured  or  destroyed  by  excavations  of  an  adjoining  owner 
which  are  oondacted  lawfully  and  with  care,  and  which  woald  not  have 
canaed  the  land  itself  to  have  fallen,  or  have  injured  it  in  any  way,  the  injury 
will  be  danmum  aUgpte  it^uria,  and  the  owner  of  the  building  will  be  with- 
out remedy;  and  he  must,  in  order  to  protect  his  building,  support  it  by  ar- 
tificial means.  And  if  his  land  falls  into  the  adjacent  excavation,  not  by  its 
own  weight,  but  because  of  the  weight  of  the  superstructure,  this  will  be 
damnum  absque  h^uria:  Stevetuon  t.  WaUaee,  27  Oratt.  87;  Dodd  t.  Hohne^ 
1  Ad.  ft  EL  403;  Slttoi  v.  Northreastem  IPy  Co.,  10  H.  L.  Cas.  333;  Partridge 
V.  8eoU^  3  Mee.  k  W.  220;  Hide  ▼.  Thamborough,  2  Car.  &  E.  250;  BmUh  ▼. 
Thacherah,  L.  B.  1  C.  P.  564;  GUmore  t.  DrieeoU,  122  Mass.  100;  S.  C,  23 
Am.  Bep.  312;  Thwreion  ▼.  Hancock,  12  Mass.  220;  8.  C,  7  Am.  Deo.  57; 
Laeaia  v.  HoOrook,  4  Paige,  160;  S.  C,  25  Am.  Dec.  524;  Napier  t.  Bui- 
nMUe,  5  Bich.  L.  911,  323;  WyaU  t.  Harrieon,  3  Bam.  k  AdoL  871;  Palmer 
T.  FUeheee,  I  Sid.  167;  Qayford  ▼.  NiehoUe,  0  Exch.  702;  Rogere  ▼.  Tof/lor,  2 
H.  ft  K.  828,  834;  Bu^  v.  HoWimte,  46  Mo.  161;  dfcChiire  t.  Grant,  25  N. 
J.  L.  356.  It  is  not  the  duty  of  the  person  excavating  on  his  own  land'  to 
■npport  the  buildings  of  adjoining  owners:  Aston  v.  Kolan,  63  CSaL  260;  ifc* 
MuUen  v.  Watt,  27  Ohio  St.  306. 

Damaobs. — And  if  any  damages  are  recoverable  in  such  case,  they  will  be 
the  damages  to  the  land  itself,  not  to  the  buildings,  and  such  damages,  too» 
as  are  caused  by  the  excavation  and  not  by  the  weight  of  the  buildings  placed 
upon  the  soU:  La&eala  v.  Holbrook,  4  Pidge,  160;  S.  a,  25  Am.  Deo.  524; 
Gihnore  t.  DriecoU,  122  Mass.  100;  S.  0.,  23  Am.  Bep.  312;  TkureUm  v. 
JToneodb,  12 Mass. 220;  S.G.,7Am.  Dec  C7;  Smith y.  Thaekerah,  L.  B^  l(X 
P.  664;  Partridge  v.  8coU,  3  Mee.  ft  W.  220;  note  to  Thureton  v.  Hancock,  7 
Am.  Dec.  65;  and  the  damage  to  the  land  must  be  appreciable  or  there  will 
be  no  recovery:  Smith  v.  Thackerah,  L.  B.  1  0.  P.  564.  The  measure  of 
damages  for  the  removal  of  lateral  support  is  not  the  cost  of  restoring  the 
land  to  its  former  situation,  or  of  building  a  wall  to  support  it,  but  it  is  the 
diminution  in  value  of  the  plaintiff's  land  by  reason  of  the  defendant's  aotst 
McGuire  v.  Grant,  25  N.  J.  L.  356;  see  also  GUmore  v.  DriaeoU,  122  Mass. 
100. 

LiABLB  fOB  Ikjubus  TO  H0U8X  Caubxd  bt  Nkouoxnt  Bxoatatiok. — 
Notwithstanding  the  owner  of  a  building  has  no  natural  right  to  its  support 
by  the  adjacent  soil,  yet  he  will  have  a  right  based  upon  the  negligence  of 
the  adjoining  proprietor  in  making  excavations;  and  therefore,  if  the  adja- 
cent owner  proceeds  in  his  improvements  on  his  own  land,  and  makes  his  ex- 
cavation in  such  a  negligent,  improper,  and  unskillful  manner  as  to  impair  the 
foundations  of  the  building  or  injure  it,  he  will  be  liable.  He  must  exerdse 
reasonable  care  and  diligence,  though  he  is  not  obliged  to  support  the  buiidingsi 
Dodd  v.  Holme,  1  Ad.  ft  EL  403;  Panton  v.  Holland,  17  Johns.  02;  Shrieoe  v. 
Btokea,  8  B.  Mony453;  S.  C,  48  Am.  Dec.  401;  McGuire  v.  GrarU,  25  N.  J. 
L.  356;  J^friee^.  WUUame,  5  Exch.  702;  Peyton  v.  Mayor  qf  London,  0  Bam. 
ft  Cress.  725;  Baltimore  S  Potomac  R.  R,  Co.  v.  Reaney,  42  Md.  117;  see  also 
€Hlmore  v.  DriecoU,  122  Mass.  100.  But  if  he  uses  such  care  as  an  ordinarily 
prudent  person  would  use  in  making  excavations  and  building  his  walls,  he  is 
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not  liable  to  an  adjoining  owner  whoee  hoitw  is  Injnred  thereby:  DuBom  ▼• 
WOBHmm,  2  McArthnr,  426. 

Work  Done  6y  Caniradorf  Owner  not  Liable/or  HegUgenee^^^Tbe  owner  will 
not  be  liable  for  injuries  done  to  a  house  on  an  adjacent  lot  oansed  by  exca- 
vations made  for  building  purposes  on  his  own  lot  when  the  work  is  done  by 
a  skilled  contractor  to  whom  the  job  has  been  let,  for  here  the  doctrine  of 
rtspondeai  wperior  will  not  apply:  Myer  v.  Hobb»,  57  Ala.  175;  Aatm  t. 
Nolan,  63  Cal.  269;  Goj/ford  v.  NichoiU,  9  Exch.  703;  McGukn  ▼.  OrwU,  25 
N.  J.  L.  356.  But  see  DotrUy  v.  Bapp,  72  K.  Y.  307,  where  by  statute  the 
party  causing  the  excavation  to  be  made  was  bound  to  support  an  adjoining 
wall,  and  the  owner  was  held  to  be  such  party  and  not  to  be  relieved  from 
liability  for  failure  to  do  so  from  the  fact  of  his  having  employed  a  oontxaotor 
to  do  the  work:  See  also  Stevenson  v.  WaUaee^  27  Gratt.  77. 

NOTICX  TO  BB  GiVXB  TO  AdJACBNT    OwNBB  OF  BUILDINO  BBFORB  EhECA- 

TATioK. — The  owner  of  a  lot  having  a  building  upon  it  is  entitled  to  notice 
from  the  owner  of  an  adjoining  lot,  who  intends  to  build  on  the  latter,  and  so 
improve  it  as  to  make  it  necessary  for  the  secmity  of  the  former  house  that 
it  should  be  shored  up  and  be  supported  during  the  progress  of  the  work: 
Eno  V.  Del  Vecchio,  4  Duer,  66;  S.  C,  6  Id.  17;  AeUm  v.  Nolan,  63  Csl.  269 
(where  this  is  also  provided  by  statute);  Laaala  v.  Holbrooke  4  Paige,  169;  S. 
C,  25  Am.  Dec.  524;  see  also  Peyton  v.  Mayor  qf  London,  9  Bam.  &  Cress. 
725.  But  although  the  adjacent  owner  has  given  notice,  he  is  boun^  never- 
theless to  exerdse  reasonable  care  and  skill  in  improving  his  lot:  Id.  The 
provision  of  the  act  of  1855,  regulating  the  excavation  of  lands  by  owners  in 
the  cities  of  New  York  and  Brooklyn,  which  requires  such  owner,  when  intend- 
ing to  excavate  more  than  ten  feet  in  depth,  to  support  any  wall  on  adjoin- 
ing land  standing  near  the  boundaiy  line,  "  if  afforded  the  neceaBsry  license 
to  enter  on  the  adjoining  land,  and  not  otherwise,"  does  not  require  the  owner 
of  the  adjoining  land  to  tender  a  license  in  order  to  reoeive  the  benefit  of  the 
statute;  but  it  is  incumbent  upon  the  party  ''causing  the  excavation  to  be 
made  "  to  request  permission  to  enter  and  proceed  with  the  excavation  with- 
out supporting  the  wall;  and  if  he  fails  so  to  do,  he  is  liable  for  the  damage: 
Dorri^  v.  B(q>p,  72  K.  Y.  307. 

PBxsoBiFnyx  Btonr  to  Suppobt  or  BuiLDnros:  See  note  to  Thurdom  v. 
Hemcoek,  7  Am.  Deo.  63.  Though  there  is  no  natural  right  to  the  support  by 
adjacent  land  of  the  weight  of  structures  placed  upon  land,  yet  it  is  the  author- 
ity of  the  English  courts,  and  of  many  American  courts,  that  this  right  may  1m 
acquired  by  the  enjoyment  by  the  building  of  this  support  for  the  period  of 
time  requisite  to  create  a  prescriptive  right:  IIumphrieB  v.  Brogden,  12  Ad.  ft 
El.,  N.  S.,  739;  Bide  v.  Thomborough,  2  Car.  &  K.  250;  Bonomi  v.  BaMouee, 
EL  B.  &  B.  622;  S.  C,  9  H.  L.  Cas.  503;  Brown  v.  Windsor,  I  Cromp.  &  J. 
20;  Slingsby  v.  Barnard,  1  BoUe,  430;  Podmer  v.  Ftetihees,  1  Sid.  167;  Lamda 
V.  Holbrooh,  4  Paige,  169,  173;  S.  C,  25  Am.  Dec.  524;  Stevenson  v.  Wed- 
lace.,  27  Gratt.  77;  Aston  v.  Nolan,  63  Cal.  269  {obiter  dictum);  Biehart  v. 
SeoU,  7  Watts,  460;  Hay  v.  Cohoes  Go.,  2  N.  Y.  162.  The  easement  for  the 
support  of  buildings  is  acquired  by  grant,  which  may  be  express,  implied,  or 
presumed,  and  when  acquired,  it  gives  the  same  right  of  support  in  respect  to 
the  buildings  that  there  was  ex  jure  naJtura  in  respect  to  the  land:  Stevenson 
r.  WaJttaee,  27  Gratt.  77. 

A  grant  of  a  house  will  carry  with  it  the  right  of  support  for  it  by  the  ad- 
jacent land  of  the  grantor:  Stevmson  v.  Wailaee,  27  Gratt.  77.  Still,  even 
where  this  prescriptive  right  exists,  or  would  have  existed  by  lapse  of  time, 
the  owner  will  have  no  right  to  damages  where  his  house  Ib  injured  when  ez« 
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caT&tion  is  made  by  the  adjoining  owner,  if  the  hooae  wm  not  in  the  fini 
place  properly  oonstmcted,  and  its  injury  would  not  have  happened  from  tha 
•excavation  but  for  its  defectiTe  condition:  Biehart  v.  SeoU^  7  Watts,  460| 
SmUh  v.  Ewrdttiy,  81  Mo.  412. 

Oof^fliOmg  AvihorUif.—ThiB  doctrine,  that  a  right  to  the  support  of  a  Btnie>- 
ture  upon  land  may  be  acquired  by  lapse  of  time,  that  is,  by  prescription,  is 
rejected  by  some  of  the  American  courts:  MUchtU  v.  Mayor^  49  Ga.  19;  8.  C, 
15  Am.  Bep.  669;  and  see  OUmore  ▼.  DriseoU,  122  Mass.  199;  S.  C,  23  Am. 
Itep.  312;  Napier  y.  BvlwmUe,  5  Eich.  L.  324.  The  argument  against  the 
right  by  prescription  is  Tory  strong.  It  is,  in  brief,  that  the  doctrine  ia  the 
o£bpring  of  an  analogy  to  the  doctrine  of  ancient  lights,  which  latter  doctrine 
is  not  generally  in  force  in  this  Country:  MUchtU  v.  Mayor ^  49  Ga.  19;  S.  C, 
15  Am.  Rep.  669;  and  that  the  essential  element  of  a  prescriptiTe  right  is 
wanting,  since  there  can  be  no  adverse  holding  in  the  case  of  the  owner  of 
^he  building,  since  it  is  on  his  own  property;  or  against  the  adjacent  owner, 
since  he  has  no  right  of  entry  upon  the  land  of  the  owner  of  the  building. 
The  argument  is  more  fully  presented  in  the  note  to  TkwnUm  v.  Hancock^  7 
Am.  Dec  63,  64,  and  in  Bennett's  Groddard's  Law  of  Easements,  231  et  seq., 
where  the  author  perceives  a  leaning  in  the  English  courts  toward  departing 
from  the  doctrine  so  long  established  in  precedent;  and  directs  particular 
Attention  to  Angm  v.  DaUon,  L.  R.  3  Q.  K  B.  85,  which  will  be  found  ab- 
stracted in  the  note  to  Thurgton  v.  Ha/ncoeh^  7  Am.  Dec.  63.  See  this  case 
on  appeal,  L.  R.  4  Q.  B.  D.  162. 

Latxral  Sutpobt  ov  Walls. — An  easement  of  Uteral  support  for  the  wall 
of  one  house  against  another  may  be  acquired  from  an  implied  grant.  This 
is  the  case  where  one  erects  several  houses  in  a  block,  or  so  as  to  require 
mutual  support,  and  then  conveys  them  to  different  owners,  or  where  one 
house  is  conveyed  and  the  adjoining  one  retained  by  the  original  owner: 
Riehardu  v.  J26m,  9  Exch.  218;  a  G.,  24  Eng.  L.  ft  Eq.  406;  Solomon  v.  Vini' 
ner^  Co.,  4  H.  ft  N.  598;  Wehaier  v.  Stevens,  5  Duer,  553;  see  Eno  v.  Del 
Veeehio,  4*Id.  53;  Stevenson  v.  Wallace,  27  Gratt.  75.  But  separate  owners 
will  not  acquire  an  easement  or  servitude  of  the  mutual  support  of  adjacent 
buildings  from  the  mere  fact  of  their  juxtaposition,  however  long  continued: 
Peyton  v.  Mayor  qf  London,  9  Bam.  ft  Cress.  725;  Napier  v.  BtUwinkle,  5  Rich. 
L.  31 1 ,  324;  see  Ckamtler  y.  Robhuon,  4  Ezch.  170.  Still,  as  between  even  such 
adjacent  owners  one  of  them  will  incur  liability  if  he  pulls  down  his  house  in 
A  wasteful,  negligoit,  or  improper  manner,  and  thereby  injures  the  adjoining 
bouse:  IVaUere  v.  P/eil,  Moo.  ft  M.  362.  But  if  he  give  notice,  he  is  not 
bound  to  exerdse  extraordinary  care  in  removing  his  building  in  order  to  pre- 
sent injury  to  the  adjoining  house:  Maaeey  v.  Ooyder^  4  Car.  ft  P.  161. 


HoNeilly  v.  Patohin. 

[28  MtaSOTTBZ,  40.] 

tSfnuRHS  BT  SuooBSSiyx  Indgbsemxhts  on  Meboantilb  Papxb  are  pre- 
snmed  to  mean  to  stand  as  they  have  placed  themselves;  but  if  there  is 
an  agreement  between  them  to  become  indorsers  for  the  aooommodation 
of  the  drawer,  they  arc  presumed  to  promise  to  contribute  equally  toward 
any  loss  which  may  be  occasioned  by  non-payment. 
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FiBST  Ikdobsbb  18  Rbsfovsiblb  to  Evxst  HoLDXBt  and  to  every  pencm 

whose  name  is  on  the  note  Bobseqnent  to  his  own  and  who  has  besD 

oompelled  to  pay  the  amoant  of  the  note. 
SvooEsem  Ihdobsbbs  of  AoooMMODATioir  Papbe  an  not  Joint  sureties  in 

the  absence  of  any  nnderstanding  or  agresmsttt  between  thenselvea  in 

regard  to  the  manner  of  indorsing. 

Afpxal  from  the  St  Louis  court  of  oommon  pleas.  Tbn 
opinion  states  the  case. 

M.  L.  Oray,  for  the  appellant. 
A,  D.  Olover,  for  the  respondent. 

By  Court,  Btlamd,  J.  This  iras  a  suit  hy  MeNeilly»  who  mm 
an  accommodation  indorser,  against  Patchin,  who  was  also  a 
prior  accommodation  indorser,  to  recover  the  amount  paid  by 
him  to  the  holder  of  the  note.  Defense  was,  that  the  note  was 
executed  wholly  without  consideration,  so  &r  as  the  defendant- 
was  concerned;  that  it  was  indorsed  by  plaintiff  and  defendant 
in  blank  as  co-securities  for  Clarkson,  and  delivered  to  him  to 
be  discounted;  that  both  plaintiff  and  defendant  indorsed  the 
note  in  blank  as  co-securities  for  Clarkson,  and  not  as  succes- 
sion accommodation  indorsers;  that  defendant  is  not  liable  to 
plaintiff  at  all  on  the  note,  or  if  liable,  is  only  so  for  contribu- 
tion; also  that  there  was  no  notice  sufficient  to  charge  indorsers. 

There  was  a  trial  by  the  court,  and  the  facts  found  by  thet  court 
are  substantially  as  follows:  That  Clarkson,  the  maker,  applied 
to  Thompson  to  have  him  discount  a  note,  to  be  drawn  by  him 
(Clarkson),  and  indorsed  by  Patchin,  the  defendant,  a  portion 
of  the  proceeds  of  which  was  to  be  applied  by  Thompson  to 
the  payment  of  Clarkson's  indebtedness  to  him.  Thompson 
declined  discounting  such  a  note  unless  the  name  of  the  plain- 
tiff was  also  procured  on  the  note.  Thereupon  said  Clarkson, 
for  whom  Patchin  had  been  in  the  habit  of  indorsing  as  accom* 
modation  indorser,  applied  to  the  defendant  Patchin  to  indorse 
said  note,  and  stated  to  said  Patchin  what  had  occurred  between 
him  and  Thompson.  The  defendant  indorsed  said  note  for 
Clarkson's  accommodation;  Clarkson  also  applied  to  plaintiff  to 
have  him  indorse  the  same  subsequent  to  Patchings  indorsement, 
and  stated  to  the  plaintiff  that  Thompson  had  agreed  to  dis- 
count such  a  note.  Clarkson  was  at  that  time  indebted  to  the 
plaiutiff,  and  promised  the  plaintiff  if  he  would  so  indorse  the 
note  that  he  (Clarkson)  would  pay  to  the  plaintiff  fifty  dollars 
on  account  of  said  indebtedness  to  him.  Whether  said  fifty 
dollars  were  to  be  paid  out  of  the  proceeds  of  the  note  does  not 
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appear.  The  solvenoy  and  abiliiy  of  the  defendant  to  pay  the 
note  were  known  to  said  Clarkson  and  the  plaintiff,  and  Bome- 
thing  was  said  with  reference  thereto  by  Clarkson  when  he  ap* 
plied  to  the  plaintiff  to  indorse  said  note.  Thereupon  the  plain- 
tiff put  his  name  on  the  back  of  said  note,  under  that  of  the 
defendant,  who  was  the  payee  thereof,  and  said  note  was  then 
taken  by  said  Clarkson  to  Thompson,  and  was  discounted  by 
the  latter.  The  court  finds  that  the  note  was  not  paid;  was 
presented  for  payment,  which  was  refused,  and  was  duly  pro- 
tested; that  notice  of  protest  was  given,  a  copy  of  which  was 
inserted  by  the  court  in  its  finding.  Bankin,  who  was  also  an 
indorser,  paid  the  note,  and  sued  the  maker,  McNeilly  and 
Patchin.  The  maker,  Clarkson,  was  not  served  with  process, 
and  the  suit  was  dismissed  as  to  him.  McNeilly  neglected  to 
answer;  there  was  an  answer  by  Patchin,  denying  due  notice  of 
presentment  for  payment.  Judgment  by  default  was  taken 
against  McNeilly,  and  the  suit  was  dismissed  as  to  Patchin. 
McNeilly  paid  the  amount  of  the  judgment  on  execution  against 
him,  being  three  hundred  and  forty  dollars  and  fifty-six  cents, 
on  the  fifth  of  Januaiy,  1855. 

The  court  finds  that  at  the  time  said  McNeilly  put  his  name 
on  the  back  of  the  note  he  knew  that  Patchin  had  previously 
indorsed  the  same  for  the  accommodation  of  Clarkson,  and  said 
McNeilly  understood  the  purpose  to  which  said  note  was  to  be 
applied  by  said  Clarkson.  There  was  no  understanding  or  agree- 
ment between  said  Clarkson  and  the  plaintiff,  nor  between  the 
plaintiff  and  the  defendant  Patchin,  that  the  plaintiff  was  to  in- 
dorse said  note  in  any  other  way  than  as  second  indorser,  or 
that  he  was  to  be  co-surety  with  said  Patchin,  the  defendant. 
The  court  below  rendered  judgment  for  the  plaintiff,  and  the 
cause  is  brought  here  by  appeal  on  the  part  of  the  defendant. 

The  court  below  finds  that  the  plaintiff  and  defendant  were 
eoooessive  indorsers  without  any  concert — any  understanding  or 
agreement  between  them  in  regard  to  the  manner  of  indorsing; 
there  was  nothing  to  show  that  the  plaintiff  was  to  occupy  any 
other  position  than  as  second  indorser — nothing  that  they  were 
io  be  joint  sureties,  co-securities  for  Clarkson. 

When  two  or  more  persons  are  sureties  for  another,  the  law  im- 
plies a  promise  from  each  to  contribute  equally  towards  any  loss 
which  may  be  occasioned  thereby.  If  they  become  sureties  by 
successive  indorsements  on  mercantile  paper,  as  that  is  a  form 
of  contract  which,  in  general,  binds  the  first  to  indemnify  the 
eeeond,  the  law  presumes  that  they  mean  to  stand  as  they  have 
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placod  themselyes.  But  if  there  was  an  iEtgreement  between  them 
to  become  indorsers  for  the  accommodation  of  the  drawer,  the 
latter  presamption  is  removed  and  the  original  one  restored. 

The  first  indorser  undertakes  that  the  maker  shall  pay  the  note» 
or  that  he  will  pay  it,  if  due  diligence  be  used,  for  him.  This 
undertaking  makes  him  responsible  to  every  holder,  and  to 
every  person  whose  name  is  on  the  note  subsequent  to  his  own, 
and  who  has  been  compelled  to  pay  the  amount. 

The  defendant  contends  here  that  he  is  not  liable,  or  if  liable, 
he  is  only  so  for  his  portion,  as  he  was  a  joint  surefy  or  a  co- 
security  with  the  plaintiff.  If  this  were  so,  that  is,  if  he  were  co- 
security  only,  then  he  would  only  be  liable  to  contribute.  '*  Co- 
sureties are  bound  to  contribute  equally  to  pay  the  debt  they 
have  jointly  undertaken  to  pay;  but  the  undertaking  must  be 
joint,  not  separate  and  successive:"  See  Chief  Justice  Marshall's 
opinion  in  McDonald  v.  Magruder^  3  Pet.  474.  In  this  case 
before  us  McNeilly  and  Patchin  might  have  become  joint  in- 
dorsers.  Their  promise  might  have  been  a  joint  promise.  In 
that  event  each  would  have  been  liable  to  the  other  for  a  moiety. 
But  their  promise  is  not  joint.  They  have  indorsed  separately 
and  successively  in  the  usual  mode.  No  contract,  no  communi- 
cation has  taken  place  between  them  which  might  vaiy  the  legal 
liabilities  these  indorsements  are  knovm  to  create.  These  legal 
liabilities,  therefore,  remain  in  full  force. 

The  supreme  court  of  Ohio,  in  Williams  v.  Bo8»on,  11  Ohio, 
67,  say  that  the  case  of  Douglas  v.  Waddle,  1  Id.  413  [13  Am. 
Dec.  630],  was  decided  in  1824.  At  that  time  the  form  of  ob- 
taining accommodations  from  banks  was  on  notes  only;  upon 
such  notes  a  local  usage  obtained,  holding  the  sureties  on  such 
paper  as  joint  securities  only,  and  not  liable  to  each  other  in  the 
order  of  their  coming  upon  the  notes.  It  is  this  local  rule  which 
is  recognized  and  established  as  law  by  the  authority  of  that 
case.  The  court  in  this  case,  of  Williams  v.  Bosson,  supra, 
decides  that  the  indorsers  of  an  accommodation  bill  are  not 
joint  sureties,  but  are  liable  to  each  other  in  the  order  of  their 
becoming  parties. 

The  cases  referred  to  by  the  appellant's  counsel  in  Vermont 
reports  show  that  the  law  is  settled  in  that  state,  which  holds 
that  one  who  indorses  his  name  upon  a  promissory  note  in  blank, 
he  not  being  payee,  is  prima  facie  holder  as  a  joint  promisor: 
Strong  v.  Hiker,  16  Vt.  664;  Nash  v.  Skinner,  12  Id.  219.  In 
Flint  V.  Day,  9  Id.  346,  it  was  held  that  where  a  person  not  a 
party  to  a  note  signs  his  name  on  the  back,  without  any  words 
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to  express  the  natnre  of  his  nnderialdiig,  lie  is  to  be  considered 
AS  a  joint  promisor  with  the  other  signers,  and  if  any  of  the  other 
signers  are  merely  sureties,  he  is  to  be  considered  as  a  co-surety 
with  them.  Tet  in  this  case  the  court,  in  the  opinion  of  Chief 
Justice  Williams,  stated:  "Indorsers  are  not  co-sureties,  but 
their  undertaking  is  separate  and  successive."  In  McDonald 
T.  Magruder,  3  Pet.  474,  Marshall,  C.  J.,  asks  the  question,  *'  In 
what  does  the  claim  of  the  second  on  the  first  indorser  differ 
from  that  of  the  holder  on  the  second  indorser?  Neither  has 
paid  value  to  his  immediate  indorser,  but  the  holder  has  paid 
value  to  the  maker  on  the  credit  of  all  the  names  to  the  instru- 
ment. The  second  indorser,  if  he  takes  up  the  note,  has  paid 
value  to  the  holder,  in  virtue  of  the  liability  created  by  his 
indorsement.  If  this  liability  was  founded  equally  on  the  credit 
of  the  maker  and  of  the  first  indorser,  if  his  undertaking  on  the 
credit  of  both  subjects  him  to  the  loss  consequent  on  the  pay- 
ment of  the  note,  how  can  the  contract  between  him  and  his 
immediate  indorser  be  said  to  be  without  consideration  ?  We 
would  not  wish  to  be  understood  as  saying  that  two  persons  who 
indorse  for  a  third  cannot  be  considered  as  joint  indorsers  or  as 
co-sureties.  We  have  no  doubt  that  any  understanding  between 
them  to  that  effect,  or  any  communication  between  them  author- 
inng  the  belief  that  such  is  to  be  their  liability,  as  respects  them- 
selves,  would  be  sufficient  to  let  the  case  go  to  the  jury  for  their 
decision  on  the  fact  whether  they  were  joint  sureties,  or  whether 
they  were  to  be  considered  indorsers  successively,  each  responsi-* 
ble  according  to  the  place  his  name  occupied  on  the  note.  Per- 
sons who  are  willing  to  assist  or  to  lend  their  names  to  another 
to  obtain  money  can  always,  if  they  will,  make  themselves  bear 
the  relation  to  each  other  as  joint  sureties,  co-securities,  and  liable 
to  contribute  to  any  loss  in  consequence  of  such  use  of  their 
names." 

But  in  the  absence  of  any  understanding  or  agreement  betweeu 
them,  the  simple  fact  that  the  note  was  accommodation  paper, 
and  they  merely  indorsed  it,  will  not  make  them  joint  sureties. 
From  the  finding  of  the  court,  then,  in  this  case,  the  judgment 
is  correct  and  must  be  affirmed,  the  other  judges  concurring. 

Liability  to  Comtbibutiok  or  Suocbssivb  Indobskbs  to  one  another: 
8ee  DafM  ▼.  McRae^  11  Am.  Deo.  787,  note  792;  DougUu  v.  WaddU^  13  Id. 
eSO,  note  634;  Aihtn  ▼.  BarJdey,  42  Id.  402. 

Each  Indobsek  bas  Right  to  look  for  indemnity  to  all  the  indonen  who 
precede  him:  Baank  of  U.  8.  ▼.  Beime,  42  Am.  Dec  561.  Aooommodation 
indorsers  are  co-raretiee:  PUkm  v.  Flanaganf  00  Id.  61,  note  68*  oollecting 
prior  cases;  also  note  to  Aihm  ▼.  BarLUy^  42  Id.  402. 
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BuooMaarm  Aoooioiodatiok  Ikdobssbs  npon  negotUbla  paper  aze  not  oo- 
tnreties  m  between  themeelves,  tmlees  there  la  an  nnderatanding  or  agreement 
between  them  to  that  effect:  Drvhey.  Christy,  10  Mo.  App.  568;  StUlweUT. 
Bow,  46  Id.  601;  bnt  are  held  in  the  order  of  their  indorMments:  McOmm  ▼• 
Bett,  45  Id.  178;  Kuniz  v.  TempO.  48  Id.  76.  all  dting  the  prindpal 


Mabun  v.  Miohael. 

[38  IClMOUBl,  BO.] 

Anacmiro  Gbbditdb  is  not  EivTinjeD  to  Ikjitnotiov,  on  tba  gnmnd  of 
frandy  restraining  the  diBposition  of  hie  debtor'i  pmpeity  In  the  aheriff^ 
hands  nnder  judgments  and  execotions. 

Apkjgation  for  an  injunction.  W.  B.  Martin  and  0.  G.  Mar- 
tin were  partners,  composing  the  firm  of  Martin  k  Brother. 
The  other  plaintiffs  compose  other  firms  under  different  names. 
On  the  twelfth  day  of  August,  1854,  said  Martin  &  Brother 
commenced  suit  by  attachment  to  recover  a  debt  due  by  defend- 
ants Samuel  and  Isaac  Michael  who  composed  the  firm  of  S.  h 
I.  Michael.  Afterwards  other  suits  were  commenced  by  other 
of  the  plaintiffs  against  said  S.  &  I.  Michael  to  recover  debts  due 
the  other  firms.  On  the  eleventh  day  of  August,  1864,  said  S.  it 
I.  Michael  confessed  judgments  for  different  amounts  in  favor  of 
their  co-defendants,  except  defendant  Wimer,  who  was  then 
sheriff  of  St.  Louis  county.  On  the  same  day  executions  were 
issued  upon  said  judgments,  and  levied  by  said  Wimer  upon 
goods  belonging  to  S.  &  I.  Michael.  The  attachments  were 
levied  by  the  sheriff  as  they  came  to  his  hands  respectively  upon 
the  same  goods  seized  under  said  execution.  The  goods  were 
all  the  property  that  said  S.  &  I.  Michael  owned.  The  sheriff 
had  advertised  and  sold  the  same,  and  at  the  time  of  filing 
this  petition  the  proceeds  of  said  sales  were  in  his  hands.  On 
the  eleventh  day  of  August,  1864,  S.  &,  I.  Miohaal  executed  and 
delivered  to  H.  N.  Hart  and  Joseph  Jecks,  their  co-defendants, 
a  deed  of  assignment  purporting  to  be  a  general  assignment  for 
the  benefit  of  the  creditors  of  S.  &  L  Michael.  'Nothing  passed 
to  the  assignees  by  the  deed,  as  the  whole  properly  of  S.  k  L 
Michael  had  been  seized  under  the  aforesaid  executions,  and  the 
plaintiffs  never  assented  to  the  deed.  The  petition  further  states 
that  said  confession  of  judgments  and  deed  of  assignment  were 
voluntazy,  fraudulent,  without  consideration,  and  made  by  S.  k 
I.  Michael  and  their  co-defendants  with  the  fraudulent  intent  of 
hindering  and  delaying  their  bona  fide  creditors,  and  enaUing 
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«aid  S.  k  I.  liGchael  to  obtain  money  by  means  of  sales  under 
the  execution;  that  S.  k  I.  Michael  are  insolvent  and  have  no 
property  upon  which  attachment  or  execution  could  be  levied, 
<ixcepting  the  proceeds  of  said  sales,  which  are  still  in  the  hands 
of  the  sheriff.  The'plaintiffs  also  alleged  that  they  were  without 
remedy,  unless  the  money  in  the  sheriff's  hands  can  be  applied 
to  the  payment  of  the  debts  due  them,  and  pray  that  said  con- 
fessions of  judgment  be  annulled,  said  executions  quashed, 
that  defendimts  be  restrained  from  collecting  and  the  sheriff 
from  paying  the  proceeds  of  the  sales  to  his  co-defendants,  and 
also  prays  for  general  relief.  A  temporary  injunction  issued  in 
conformity  with  the  prayer  of  the  petition.  Defendant  James 
Michael  for  himself  alone,  and  the  other  defendants  jointly,  de- 
murred to  the  petition.  Demurrers  sustained.  Petition  dis- 
missed.   Plaintiffs  appealed. 

Knim  and  Harding ^  and  Biddlecame  and  B,  A.  HUl,  for  the  ap» 

pellants« 

8,  Ether f  tor  the  respondent. 

By  Court,  Lbonabd,  J.  In  Wiggins  v.  Jrmttrong,  2  Johns.  Oh. 
144,  Chancellor  Kent  said:  "  This  is  the  case  of  a  creditor  on 
simple  contract,  after  an  action  commenced  at  law  and  before 
judgment,  seeking  to  control  the  disposition  of  the  property  of 
his  debtor  under  judgments  and  executions  on  the  ground  of 
fraud.  My  first  impression  was  in  favor  of  the  plaintiffs,  but 
upon  examination  I  am  satisfied  that  a  creditor  at  large,  and 
before  judgment  and  execution,  cannot  be  entitled  to  the  inter- 
ference which  has  been  granted  in  this  case.  In  AngeQ,  v.  Draper^ 
1  Yem.  899,  and  Shirley  v.  WaUs,  8  Atk.  200,  it  was  held  that 
the  creditor  must  have  completed  his  title  at  law,  by  judg- 
ment and  execution,  before  he  can  question  the  disposition  of 
the  debtor's  property;  and  in  BenneU  v.  Musgrove^  2  Yem.  61, 
and  in  a  case  before  Lord  Nottingham,  cited  in  Bakh  v.  WaMU^ 
1  P.  Wms.  446,  the  same  doctrine  was  declared;  and  so  it  is 
understood  tiy  the  elementary  writers:  See  Mitford,  116;  Coop. 
Eq.  PL  149.  The  reason  of  the  rule  seems  to  be,  that  until  the 
creditor  haa  established  his  title  he  has  no  right  to  interfere, 
and  it  would  lead  to  an  unnecessary  and  perhaps  a  fruitless  and 
oppressive  interruption  to  the  exercise  of  the  debtor's  rights. 
Unless  he  has  a  certain  claim  upon  the  property  of  the  debtor, 
lie  has  no  concern  with  his  frauds.  On  the  strength  of  settled 
authorities,  I  shall  accordingly  grant  the  motion  for  dissolving 
ihe  injunction."   Afterwards,  in  Wirdringham v.  Wirdringhaim,  90 
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JolukB.  296,  the  same  doctrine  was  xecogniaed  and  aoted  npon 
hj  the  supreme  court  of  New  York,  and  we  are  not  aware  of 
any  case,  anywhere,  in  which  it  has  been  held  otherwise. 

An  attaching  creditor  stands  on  no  better  ground  than  one 
who  sues  by  the  ordinaiy  process  of  the  court.  The  reason  of 
the  rule  is  equaUy  applicable  to  both  rlannen  of  cases;  and  so  ii 
was  expressly  decided  in  the  supreme  court  of  New  Jersey,  in 
MeMUe  t.  Broum,  1  Harr.  (N.  J.)  867. 

Let  the  judgment  stand  affirmed. 


iNJUVonov  AOAnrarr  Dsbtob  Disroemo  or  P&ovHmr.— Only  a  jodgoMi^ 
craditor  oea  have  tbe  aadvUnoe  of  a  oonrt  of  equity  to  oontvol,  pravvnt,  or 
iiitvf«re  with  the  diepoiitioii  of  his  debtor's  property:  Momdm  ▼.  Cwufcw^ 
IS  Am.  Deo.  716,  note  719;  Seremm  ▼.  BoMkk,  16  Id.  664;  OamdkrY.PeUU^ 
19  Id.  899;  Beck  v.  BunUu,  LL  4S6,  note  440;  Bk$  ▼.  Bmmard,  60  Id.  64,. 
eaees  in  note  thereto  68,  and  notes  to  theie  eaeee;  eee  aleo  Oomdoek'r,  Bmg^ 
/ortf,  40  Id.  102. 

Tin  PBXHGirAL  OAsa  n  omD,  and  the  dootrine  thecein  emmeiated 
affirmed,  m  Himif  ▼.  TkomM.  86  Mb.  878;  Tmrmr  t.  ^deaii^  46  Id.  OQr 
/Uer  ▼.  SViUMoa,  74  Id.  40;  <>te  ▼.  roUer,  79  Id.  886;  I)to^ 
T.  Lm§^  10  Ho.  App^  122i 


ElIok  V.  Mbbbt. 

[2S  liiMOina,  T3.] 

Bmjob  Omom  oimror  Stifulatb  iob  Bzxba  CoMnmATiov  aor  tifce 
rewMd  for  eervioeB  rendered  within  the  dntieeof  hie  oAoe^  and  fbr  whtek 
lie  reoeivee  a  stated  salary. 

AflnoK  to  recoTer  upon  a  contract,  whereby  defendant  agreed 
to  compensate  defendant  for  services  in  apprehending  one  0» 
W.  Morrison,  charged  with  the  crime  of  hiroeny.  Phiintiff  re-^ 
oovered.    Defendant  appealed. 

8.  A.  BermeU^  for  the  appellant. 

Eairi  and  Jecto^  for  the  respondent. 

By  Court,  Scott,  J.  This  action  cannot  be  maintained.  It 
b  a  principle  of  the  common  law  that  an  officer  ought  not  tO' 
take  money  for  doing  his  duty.  Hawkins  says:  ''If  once  it 
should  be  allowed  that  promises  to  an  officer  to  pay  more  for  hia 
services  than  the  law  allows  could  sustain  an  action,  the  people^ 
would  quickly  be  given  to  understand  how  kindly  they  would 
be  taken,  and  happy  would  that  man  be  who  could  have  hia 
business  well  done  without  them:"  1  Hawk.  P.  0.,  c.  68,  sec.  4. 
Thisis  an  ancient  principle,  and  it  has  been  steadily  adhered  to  aa 
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being  neoeeaaiy  to  Bare  the  commmdty  from  extortion  and  oppx^ 
flion.  Once  allow  an  officer  to  contract  for  extra  compensation 
for  the  diachaige  of  his  duty,  and  bribery  would  become  the 
means  by  which  alone  the  laws  could  be  executed.  Chancellor 
Kent  says  that  every  seaman  is  bound,  from  the  nature  and 
terms  of  his  contract,  to  do  his  duty  in  the  service  to  the  utmost 
of  his  ability;  and  therefore  a  promise  made  by  a  master,  when 
the  ship  is  in  distress,  to  pay  extra  wages,  as  an  inducement  to 
extraordinaxy  exertion,  is  illegal  and  void:  8  Kent's  Com.  185.. 
In  the  case  of  Hatch  y.  Mann,  15  Wend.  44,  the  court  of  errors 
in  New  Tork  held  that  a  constable  or  other  ministerial  officer,, 
the  fees  for  whose  official  services  are  prescribed  by  law,  cannoi 
maintain  an  action  on  a  promise  of  extra  compensation  for  extn^ 
services,  although  services  beyond  what  could  l^ially  be  required 
are  rondered  by  the  officer.  In  MUcheU  v.  Vance,  5  T.  B.  Mon.. 
529  [17  Am.  Dec.  96],  the  court  maintained  that  a  bond  executed 
for  tiie  purpose  of  inducing  a  constable  to  do  that  which,  by  the 
duties  of  his  office,  it  was  incumbent  upon  him  to  do,  and  as 
such,  was  not  binding.  In  the  case  of  CaUigan  v.  Ballet,  1  Cai. 
it  was  held  that  a  contract  with  a  pilot  to  assist  a  vessel  in  dis- 
tress, for  a  certain  sum  to  be  paid,  is  absolutely  void.  The  court 
observed:  "  It  being  made  the  duty  of  the  pilot  to  assist  the 
defendant's  vessel,  it  was  oppression  in  them  to  exact  the  stipu- 
lation in  question.  It  would  lead  to  abuses  of  the  most  serious 
nature  if  such  contracts,  formed  on  such  considerations,  were 
held  to  be  legal."  The  case  of  Oilmare  v.  Lewis,  12  Ohio,  281> 
holds:  ''That  it  is  an  indictable  offense  in  public  officers  to 
exact  and  receive  anything  more  for  the  performance  of  their 
legal  duly  than  the  fees  allowed  by  statute.  A  promise  to  pay 
them  extra  compensation  is  absolutely  void.  A  reward  offered 
for  the  apprehension  of  a  thief,  and  the  recovery  of  the  money 
stolen,  cannot  be  claimed  by  a  constable  who  arrests  the  thief 
by  virtue  of  a  warrant  delivered  to  him  for  that  purpose."  In 
the  case  of  Pool  v.  CUy  of  Boston,  5  Cush.  819,  the  court  de- 
cided that  **  a  watchman  of  the  city  of  Boston  who,  while  in 
the  discharge  of  his  duty  as  such,  discovers  a  person  setting  firs 
to  a  building,  and  prosecutes  him  to  conviction,  is  not  entitled 
to  claim  a  reward  offered  by  the  city  government  for  the  de* 
tection  and  conviction  of  an  incendiary." 

The  ordinance  regulating  the  police  department  of  the  city  of 
St.  Louis,  section  21,  prescribes  that  '*  the  members  of  the  de- 
partment shall  not  engage  in  any  business  which  may  withdraw 
their  attention  from  their  police  service  or  unfit  them  for  ths 
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duties  xeqiiired  of  them/'  The  plaintiff  was  captain  of  the 
day-guard.    It  is  made  the  duty  of  the  pii^ates  of  the  polios  • 

department  to  obey  punctually,  and  to  the  best  of  their  ability,  I 

the  orders  of  the  captains  of  the  cily  guard.  They  are  required, 
to  the  best  of  their  ability,  to  preserre  order,  peace,  and  quiet 
throughout  the  city.  The  members  of  the  city  guard  may  enter 
any  house,  inclosure,  or  other  place,  where  a  breach  of  the  ' 

peace,  or  crime,  or  breach  of  ordinance,  has  been  or  is  being 
committed,  and  arrest  the  offender.  The  arrest  in  this  case  was 
lawful  without  a  warrant:  State  y.  Boberis^  16  Mo.  28.  The 
arrest  was  lawful  by  the  common  law  without  warrant.  Under 
the  circumstances,  the  officer  has  no  right  to  insist  that  he  acted 
as  an  individual  in  his  private  capacity.  The  case  falls  within 
the  mischief  of  the  rule  of  the  common  law  which  prohibits  an 
officer  from  taking  a  reward  as  an  inducement  to  do  his  duty. 
He  received  a  stated  salaiy  for  his  services.  The  services  ren- 
dered were  within  the  duties  of  his  office.  All  his  energies  had 
been  devoted  to  the  service  of  the  city.  Under  such  circum- 
stances, to  permit  an  officer  to  stipulate  for  extra  compensation 
for  services  to  which  the  public  was  entitled  would  lead  to 
great  corruption  and  oppression  in  office.  It  would  follow 
that  whenever  a  crime  was  committed,  instead  of  speedy  efforts 
for  the  arrest  of  the  offender,  there  would  be  a  holding  back 
in  the  hope  that  there  would  be  a  reward  given  for  his  appre- 
hension. If  once  a  habit  of  taking  a  reward  is  introduced, 
nothing  will  be  done  unless  the  service  is  previously  purchased 
by  extra  pay.  The  other  judges  concurring,  the  judgment  will 
be  reversed. 


DsFUTT  Sheripf  Makiko  Arrest  in  the  line  of  his  duty  is  not,  m  a  mas- 
ter of  pnblio  policy,  entitled  to  claim  a  reward  offered  for  rach  arreet:  SUtmper 
T.  Temple^  44  Am.  Dec  296;  and  a  promise  to  reward  a  constable  for  arrest- 
ing a  eriminal  is  withont  eonsideiation :  Smith  v.  WhOdm,  40  Id.  572 ;  J/itdM 
▼.  Vance,  17  Id.  Ml. 

Pouoi  OvFidR  OANHOT  Pabtioifatr  IK  Rbwards  offered  for  the  arrsal 
mnd  oonviction  of  criminals:  Auiiin  v.  Superwon  qf  MUwamlsee  Vo,,  24  Wis, 
{70.  An  agreement  to  prooare  the  appointment  of  an  administrator  is  void, 
as  against  pnblio  policy!  Porter  v.  Jomee,  52  Mo.  403»  both  citing  the  prinoi- 
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DiOKBOK  &  Qantt  v.  Desibe's  Admikibtbatob. 

t98]l!MOOBl,iIt] 
0XATOTOST  WOBDS  ''OKAmT,  .BaBOAIV,  A2fB  SSLL,"  DT  D0D9  ImFLT  COTB- 

XAHT  ov  TaiM  Bummio  with  Land;  and  where  *  dftfuMiMe  title  or 
poiMMLon  withoat  uiy  title  bae  paased  under  tnoh  deed»  the  statutory 
obligation  in  reepect  to  the  title  ia  one  of  indemnity,  and  until  damage 
ia  anatedned  by  breach  of  the  coTeoonty  inurea  to  the  benefit  of  the  party 
on  whom  the  Iom  faUa. 

OnrxBAL  PniKomn  or  Law  Afkigabli  to  Aonom  ioe  Bexaoh  oor 
CoiVBir AST  of  warranty  or  aeiain  diacnaaad  at  length. 

lixASUBi  ov  DAXAon  ur  Aonoir  fob  Bbbaoh  ov  GomrAar  ov  Wabbaxtt 
OB  Sbdin  ia  the  value  of  the  land  at  the  time  of  the  aale,  aa  fixed  by  the 
partiea  to  the  deed,  where  the  tranaaotion  remaina  between  the  original 
partlee;  but  when  the  original  grantee  baa  aold  the  land  to  another,  and 
the  aecond  purohaaer  baa  been  evicted,  hia  right  of  recovery  agalnat  the 
firat  grantor  upon  the  original  covwant  ia  limited  to  the  value  of  the 
land  at  the  time  of  hia  pnmhaae 

Iv  AonoB  vob  Bbba€B  ov  Covbhabt  ov  TmB,  it  ii  not  nnooaiaiy  for  party 
to  ahow  eviction,  but  he  muat  ahow  an  ontatanding  paramount  title 
which  baa  reaulted  in  aome  damage  to  blmaelf,  and  if  he  inaiati  that  he 
baa  extinguiahed  thia  title,  and  aeeka  to  recover  the  coat  of  it,  he  muaft 
ahow  affirmatively  that  the  price  paid  waa  roaaonable. 

Ebbob  from  St.  Louis  circnit  court  This  cause  was  oxigi« 
nally  commenced  by  plaintiffs  filing  a  demand  for  the  sum  of 
fire  thousand  seveu  hundred  and  twelve  dollars  and  Mtj  cents 
in  the  probate  court  of  St.  Louis  against  the  estate  of  Jacques 
Desire.  Said  demand  was  founded  upon  an  alleged  breach  of 
statutory  corenant  of  seisin  implied  from  the  words  **  grant, 
bargain,  and  sell,''  in  a  deed  for  a  certain  parcel  of  land  con- 
Teyed  by  Desire  to  one  Letitia  Duncan,  from  whom  plaintiffs 
claim  through  intermediate  conreyances,  as  will  more  fully  ap- 
pear below.  Demand  allowed  by  the  probate  court,  and  the 
cause  appealed  and  submitted  to  the  St,  Louis  circuit  court  upon 
an  agreed  statement  of  facts,  substantially  as  follows,  either 
party  reserving  the  right  to  appeal  to  the  supreme  court: 
August  8,  1885,  Jacques  Desire,  for  the  consideration  of  six 
thousand  five  hundred  dollars,  conreyed  by  deed  in  fee  to  Leti- 
tia Duncan  a  certain  lot  of  ground  in  St.  Louis.  By  said  deed 
Desire  covenanted  with  said  Duncan,  her  heirs  and  assigns,  that 
he  was  seised  in  fee-simple  in  said  real  estate.  Letitia  Duncan 
took  immediate  possession  under  and  by  virtue  of  said  deed,  and 
continued  in  possession  thereof  until  December  16,  1846,  at 
which  time  all  of  her  right,  titie,  claim,  and  estate  therein  was 
sold  by  the  sheriff  of  St.  Louis  county,  by  virtue  of  an  execu- 
tion issued  on  a  valid  judgment  against  her,  to  W.  H.  Dorsett, 
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^ho  took  immediate  poasessioD  of  said  real  estate,  and  continued 
in  poBsession  thereof  until  May  12, 1855,  when  heirs  of  one 
JSmilj  Chauvin,  claiming  the  said  property  by  title  paramount 
to  that  of  Desire,  by  yirtue  of  a  judgment  in  the  case  of  Ofum- 
mn  v.  Wagner  dk  Dorsetl^  reported  in  18  Mo.  631,  where  the 
«ame  subject-matter  was  in  controyersy.  Prior  to  said  judg- 
menty  Dorsett  had  conveyed  to  the  plaintiffs  in  this  case,  by  quit> 
<;]aim  deed^  all  his  interest  in  said  property,  and  any  right  of 
action  to  him  accruing  against  the  estate  of  Desire.  The  plain- 
tiffs, considering  the  before-mentioned  judgment  as  conclusiye 
t>f  the  rights  of  the  litigants,  compromised  with  the  heirs  of 
Emily  ChauTin  and  paid  the  said  heirs  the  sum  of  five  hundred 
doUitfs.  A  petition  was  filed  before  the  St.  Louis  land  court,  in 
which  it  was  set  forth  that  the  plaintiffs  were  entitled  to  one 
moiety,  and  said  heirs  to  the  other  moiety,  of  said  land.  In 
pursuance  of  said  petition,  an  order  was  made  by  said  court  for 
the  sale  of  said  land.  At  the  sale  the  plaintiffs,  Dickson  & 
Oantt,  became  purchasers,  and  received  the  sheriff's  deed  for 
«aid  land.  Plaintiffs  claim,  and  defendant  denies,  that  the  cov- 
enant of  tiUe  made  by  Desire  to  Letitia  Duncan  passed  to  Dor- 
sett,  and  from  Dorsett  to  plaintiffs  by  the  conveyances  above 
xecited,  as  incident  to  the  estate  of  Letitia  Duncan.  Also  that 
the  seisin  of  Dorsett,  vendee  of  said  Duncan,  was  defeated  by 
the  paramount  titie  of  the  heirs  of  Chauvin  and  the  recovery 
ebove  mentioned.  The  deed  from  Desire  to  Letitia  Duncan  is 
«s  follows:  *'  This  deed,  made  this  eighth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirfy- 
£ve,  between  Jacques  Desire  and  Pelagic,  his  wife,  grantors  of 
the  first  part,  and  Letitia  Duncan,  grantee  of  the  second  jiart, 
all  of  the  cily  and  county  of  St.  Louis  and  state  of  Missouri, 
witnesseth,  that  the  said  grantors,  for  and  in  consideration  of 
the  sum  of  six  thousand  five  hundred  dollars  to  them  in  hand 
paid  by  the  said  grantee  'at  and  before  the  sealing  and  deliv- 
«i7  thereof,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
l)argain,  and  sell,  unto  the  said  Letitia  Duncan,  her  heirs  and 
Assigns,  a  certain  lot,  piece,  or  parcel  of  ground,"  etc.  Judg* 
tnent  in  the  circuit  court  for  defendant.  Exceptions  tsken,  and 
^mt  of  error  to  this  court. 

T.  T.  Oanti,  for  the  plaintifb  in  erxor. 

J.  fi.  Shepleji,  for  the  defendant  in  enor* 
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Bj  Court,  Lbohabd,  J.  The  question  here  is  as  to  the  ca- 
pacity of  the  statute  corenant  of  title,  implied  from  the  use  of 
the  words  '*  grant,  bargain,  and  sell,"  to  run  with  the  land  where 
the  breach  complained  of  is  the  total  want  of  an  estate  in  fee  in 
the  grantor.  The  possession  of  the  land  passed  with  the  deed, 
and  the  title  of  the  parties  whose  claim  to  the  damages  is  here 
eought  to  be  enforced  is  deriyed  from  the  first  grantee  through 
a  sheriff's  conveyance,  made  upon  an  execution  sale.  It  is  thus 
seen  that  we  are  to  deal  with  a  question  that  has  been  the  sub- 
ject of  frequent  discussion  in  the  courts  of  justice  on  both  sides 
of  the  Atlantic,  and  upon  which  it  is  impossible  to  reconcile  the 
decisions,  not  merely  of  different  courts,  but  of  tfatf  same  courts 
at  different  periods  of  time.  We  proceed  to  state  what  we  con« 
eider  the  general  principles  of  law  applicable  to  the  subject,  and 
then,  applying  these  principles  to  the  case  before  us,  will  state 
the  practical  results  at  which  we  have  arrived. 

The  sale  of  a  thing  imports,  from  its  very  nature,  an  obliga- 
tion on  the  part  of  the  seller  to  secure  to  the  purchaser  the  pos- 
aession  and  enjoyment  of  the  thing  bought,  the  right  to  possess 
and  enjoy  being  really  that  which  is  purchased.  The  obligation, 
therefore,  is  an  incident  of  the  transferred  ownership,  and  goes 
along  with  it  for  its  protection;  and  in  order  to  afford  the  holder 
a  just  compensation  when  it  is  disturbed  or  lost,  the  benefit  of 
the  obligation  devolves,  of  course,  upon  the  successive  owners. 
In  this  manner  it  works  out  the  purpose  for  which  it  is  raised, 
by  holding  the  original  seller,  who  has  the  equivalent  for  the 
land  in  his  own  hands,  to  his  just  responsibility,  and  by  yield- 
ing the  indemnity  to  the  party  who  has  sustained  the  loss,  and 
is  entitled  by  succession  as  the  last  purchaser  to  the  rights  of 
of  the  preceding  proprietors  in  the  same  chain  of  tiUe.  This 
natural  warranty  of  tiUe,  however,  was  not  recognized  by  the 
<;ommon  law.  It  was  allowed  upon  the  sale  of  a  personal  chat- 
tel, where  the  seller  was  in  possession  as  the  apparent  owner; 
but  in  reference  to  real  property,  the  maxim  was  adopted 
vaveai  emptor;  and  in  such  sales,  therefore,  a  conventional  war- 
ranty was  resorted  to  in  practice,  which,  attaching  itself  to  the 
estate  conveyed,  ran  along  with  the  land  as  an  incident  to  it  for 
the  benefit  of  the  successive  owners. 

The  effect  of  this  engagement  was  to  oblige  the  warrantor  to 
defend  the  estate  to  which  it  was  annexed,  into  whosesoever,  hands 
it  went,  which  it  accomplished  by  estoppel  or  rebutter,  when 
the  attack  came  from  the  warrantor  himself,  and  by  a  recovery 
•of  other   lands   of   equal  value  upon  voucher  or  warraniia 
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tkofim,  when  the  attack  came  from  a  etianger;  and  althooj^ 
this  conventional  warranty  of  the  common  law  was  considered 
■0  entirely  an  accessory  obligation  that  it  could  subsist  only  aa 
an  incident  to  some  estate  in  the  land,  this  produced  no  inoon- 
Tenience  in  the  ancient  system  of  conveyancing  by  feoffment  and. 
other  similar  assurances,  which,  operating  upon  the  possessioii^ 
created  by  their  own  force  estates  de/cuio  (tortious  estates,  am 
they  were  called),  sufficient  to  support  the  warranty,  and  carzy 
it  ijong  with  the  land  to  all  the  subsequent  successors.    In  the- 
progress  of  time,  however,  other  modes  of  transfer  were  intro- 
duced undei^  the  statute  of  uses,  which  operated  upon  the  righl 
only;  and  the  present  covenants  of  titie  superseded  in  Englisb 
conveyancing  the  ancient  wananiy  of  the  conunon  law,  which^ 
yeilding  a  recovery  in  money  instead  of  land,  were  for  that  rea- 
son deemed  personal  covenants.    But  they  also,  without  dis- 
tinction,  until  broken  from  their  own  nature  and  purpose,  zaa 
with  the  land  in  the  same  manner  as  the  ancient  real  warranty. 
When  a  breach  occurs,  however,  they  are  converted  into  mere 
rights  of  action,  and  these  rights  are  then  arrested  in  the  hands 
of  the  party  who  is  the  owner  for  the  time  being,  and  the  actioB 
lies  where  it  falls,  under  the  ancient  common-law  rule  that  for> 
bids  the  assignment  of  these  rights. 

There  seems,  however,  to  be  a  distinction  between  the  doctrine 
of  the  English  courts  and  of  some  of  the  leading  courts  in  the 
United  States,  as  to  the  character  of  the  breach  of  a  covenant  of 
seisin,  that  will  produce  this  effect;  the  former  holding  that  ii 
must  be  a  final  complete  breach,  giving  a  right  of  substantial 
recovery;  while  in  the  latter  the  doctrine  seems  to  be  that  a 
mere  nominal  breach,  from  which  no  real  damage  results,  is  suf- 
ficient to  merge  the  covenant  in  the  right  of  action,  and  to  de* 
prive  it  of  the  capacity  of  running  with  the  land. 

The  English  doctrine  is  to  be  found  in  the  case  of  Kingdon  v. 
NotUe^  4  Mau.  &  Sel.  63,  which  was  an  action  by  the  devisee 
of  the  land  upon  the  covenant  of  seisin  in  the  defendant's  con- 
veyance in  fee,  and  it  has  been  followed  in  Indiana:  Martin  v. 
Baker,  6  Blackf.  232;  and  in  Ohio:  Backus  v.  MsCoy,  8  Ohio, 
211  [17  Am.  Dec.  685];  Foote  v.  BurneU,  10  Id.  817  [36  Am.  Dec. 
90];  Devore  v.  Sunderland,  17  Id.  66  [49  Am.  Dec.  442];  and 
in  reference  to  the  covenant  against  incumbrances,  in  Soutii  Car* 
olina:  McCrady  v.  Britbane,  1  Nott  k  M.  104  [9  Am.  Dec.  676]; 
and  formerly  in  Massachusetts:  PreacoU  v.  Trueman,  4  Mass. 
627  [8  Am.  Dec.  246];  and  Sprague  v.  Baker,  17  Id.  688.  Bui 
now  in  Massachusetts,  as  well  as  New  York  and  several  other 
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stated,  the  covenant  of  seisin  is  considered  to  be,  under  all  dr- 
cumstance%  a  corenant  in  the  present  tense,  which,  if  broken 
at  all,  is  broken  at  the  moment  of  its  creation,  and  is  imme- 
diately converted  into  a  mere  chose  in  action,  which  is  incapable 
of  running  with  the  land.  The  rule  seems  to  be  the  same,  both 
here  and  in  England,  that  the  breach  extinguishes  the  cove- 
nant, and  renders  it  incapable  of  running  with  the  land;  but 
the  difference  is  in  its  application — ^in  determining  under  what 
circumstances  the  breach  is  to  be  considered  as  having  this  ef- 
fect; the  English  courts  holding  that  the  breach  of  the  covenant 
of  seisin  is  not  final  and  complete  until  the  right  of  substantial 
recovery  exists,  while  in  most  of  the  United  States  this  effect  is 
supposed  to  result  from  the  formal  breach,  without  any  regard 
to  the  question  of  damage. 

In  the  English  case  of  Kingdon  v.  NotUe,  before  referred  to, 
where  the  possession  passed  with  the  deed,  Lord  Ellenborough 
remarked  that  "  here  the  covenant  passes  with  the  land  to  the 
devisee,  and  has  been  broken  in  the  time  of  the  devisee;  for  so 
long  as  the  defendant  has  not  a  good  title,  there  is  a  continuing 
breach;  and  it  is  not  like  a  covenant  to  do  an  act  of  solitary 
performance,  but  is  in  the  nature  of  a  covenant  to  do  a  thing 
Mties  quoHes,  as  the  exigency  of  the  case  may  require.  Here, 
according  to  the  letter,  there  has  been  a  breach  in  the  testator's 
life-time;  but  according  to  the  spirit,  the  substantial  breach  is 
in  the  time  of  the  devisee,  for  she  has  thereby  got  the  fruit  of 
the  covenant  in  not  being  able  to  dispose  of  the  estate." 

These  observations  were  severely  criticised  in  Mitchell  v.  War* 
ner,  6  Conn.  497,  where  it  was  said  by  the  chief  justice:  ''I 
affirm  that  the  novel  idea  attending  the  breach  in  the  testator's 
life-time,  by  calling  it  a  continuing  breach,  is  an  ingenious  sug- 
gestion, but  of  no  substantial  import.  Every  breach  of  contract 
is  a  continuing  one  until  it  is  in  some  manner  healed;  but  the 
great  question  is.  To  whom  does  it  continue  as  a  breach  ?  The 
only  answer  is.  To  the  person  who  had  the  title  to  the  contract 
when  it  was  first  broken.  It  remains  as  it  was,  a  breach  to  the 
same  person  who  first  had  a  cause  of  action  upon  it.  If  it  be 
anything  more,  it  is  not  a  continuing  breach,  but  a  new  exist- 
ence. In  the  next  place,  I  assert  that  it  is  like  a  covenant  to  do 
an  act  of  solitary  performance;  and  for  this  plain  reason,  that  it 
is  in  its  nature  a  covenant  for  a  solitary  act,  and  not  for  a  succea- 
give  one.  It  has  no  analogy  to  a  covenant  to  do  a  future  act  at 
different  times,  which  may  undergo  repeated  breaches.  It  can- 
not be  partly  broken  and  partly  sound,  but  the  grantor  is  seised 
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or  not  seifledy  and  therefore  the  covenant  is  inyioUte  or  violafted 
wholly.  I  therefore  conclude  that  the  judges  pronouncing  it 
would  have  been  of  an  opinion  different  from  the  one  expressed 
had  they  recogniaed' the  principle,  here  well  established,  that 
the  breach  of  the  ooTenant  of  seisin  is  in  its  nature  total,  and 
tlie  measure  of  damages  the  whole  consideration  paid  for  the 
land." 

It  is  thus  seen  that  the  real  point  of  difference  is,  that  in  Eng- 
land the  covenant  of  seisin  is,  under  some  circumstances,  a  mere 
covenant  of  indemnity;  but  in  most  of  the  United  States  it  is 
always  a  present  covenant,  which,  if  ever  broken,  must  be  broken 
as  soon  as  made,  and  upon  which,  of  course,  only  one  reooveiy 
can  be  had,  the  right  to  which  accrues  as  soon  as  the  covenant 
is  entered  into. 

The  true  question  would  then  seem  to  be,  at  what  time  the 
right  of  substantial  recovery  accrues:  whether  at  the  moment  of 
the  delivery  of  the  deed,  or  is  it  pos^K>ned,  under  any  cironm- 
stances,  until  the  actual  damage  is  sustained  ?  It  would  seem 
quite  impossible  to  hold,  as  we  were  asked  to  do  in  a  case  before 
us  at  the  present  term,  that  the  cause  of  action  accrues  imme- 
diately, so  as  to  set  the  statute  of  limitations  in  motion  against 
the  party,  if  we  are  to  hold  that  during  the  whole  period  of  its 
running  the  party  could  not  have  recovered  anything  more  than 
nominal  damages;  and  it  would  seem  quite  unreasonable  to  say 
that  the  party  could  not  have  a  real  recovexy  upon  the  mere 
formal  breach  because  no  actual  damage  has  resulted  to  him 
from  the  want  of  title,  and  yet  afterwards  to  allow  him  to  re- 
cover, not  on  account  of  any  damage  that  had  accrued  to  him- 
self, but  in  respect  to  the  loss  that  had  fallen  upon  his  grantee. 

Our  course  of  decision  must,  if  possible,  be  such  as  to  avoid 
these  difficulties.  In  Collier  v.  Gamble,  10  Mo.  466,  the  cove- 
nant was  created  by  the  statute,  and  the  hmd  had  passed  and 
been  enjoyed  according  to  the  deed,  and  the  breach  complained 
of  was  a  paramount  title  in  a  stranger  that  had  not  yet  been 
either  asserted  or  extinguished.  In  the  opinion  of  the  court,  it 
is  remarked  that ''  the  existence  of  a  paramount  title,  whether 
it  has  been  asserted  or  not,  is  a  breach  of  the  statutory  covenant; 
and  if  for  such  breach  the  grantee  is  permitted  to  recover  the 
consideration  money  and  interest,  he  may  get  both  the  pur- 
chase money  and  retain  possession  of  the  land  under  a  title 
which  is  defeasible,  but  which  may  in  fact  never  be  defeated. 
In  such  cases,  the  reasonable  rule  is  to  recover  nominal  damages 
only  until  the  estate  conveyed  is  defeated,  or  the  right  to  defeat 
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it  has  been  eztiDgaiflhed:  PreacM  ▼.  Trueman^  4  Mass.  627;  and 
Wyrnan  ▼.  BoUard,  12  Id.  802.  This  ayoids  the  manifest  in- 
justice of  permitting  the  plaintiff  to  recover  the  yalne  of  the 
land,  and  at  the  same  time  retain  possession  under  a  title  which 
may  never  be  distorbed,  or  the  defects  of  which  may  be  remedied 
by  the  payment  of  an  inconsiderable  sum.  It  is  the  nde  which 
prevails  in  the  construction  of  covenants  against  incumbrances, 
and  our  statutory  covenant  of  seisin  is,  in  fact,  a  covenant 
against  incumbrances  as  well  as  of  seisin."  And  the  judgment 
was,  that  under  the  circumstances  of  the  case  the  pariy  was  en- 
titled to  a  nominal  recovexy  only;  and  although  it  was  also 
decided  that  the  covenant  did  not,  in  reference  to  the  breach, 
run  with  the  land,  so  as  to  pass  the  benefit  of  it  to  the  grantee 
of  the  covenantee,  yet  we  may  remark  that  the  suit  for  the  use 
of  the  last  purchaser  was  in  the  name  of  the  first  grantee,  under 
an  express  assignment  of  the  right  of  action;  and  so  the  result 
of  the  decision,  as  to  the  substantial  rights  of  the  parties,  is  not 
inconsistent  with  any  we  shall  hold  in  the  present  case. 

The  same  doctrine,  in  reference  to  the  recovery  being  nom- 
inal, seems  to  have  been  applied  under  similar  circumstances, 
not  only  in  the  states  to  which  we  have  already  referred,  but 
also  in  New  York:  De  la  Vergne  v.  Morria,  7  Johns.  868  [6  Am. 
Dec.  281];  in  Maine:  Sean  v.  Mayo,  6  Me.  94;  and  Vermont: 
Bichardaon  v.  Dcw^  6  Yt.  9.  The  effect  of  these  decisions,  we 
think,  is  to  convert  the  oovenant  of  seisin,  under  such  circum- 
stances, substantially  into  a  covenant  of  indemnity  against  the 
damage  that  may  result  from  the  want  of  lawful  tiUe;  and  if 
so,  it  leaves  the  capacity  of  the  covenant  to  run  with  the  land 
untouched  until  the  damage  has  actually  resulted  to  the  party. 
This  is  the  view  taken  by  the  courts  in  Ohio,  and  accordingly,  in 
Backus'8  Adm'r  v.  McCoy,  8  Ohio,  216  [17  Am.  Dec.  585] ,  the  judge 
who  declared  the  opinion  of  the  court  laid  down  the  doctrine 
that ' '  when  the  heir  or  assignee  acquires  any  interest  in  the  land, 
however  small,  by  even  an  imperfect  or  defective  title,  he  shall 
be  entitled  to  the  benefit  of  all  those  covenants  that  concern  the 
realty;  and  when  he  has  been  evicted  by  paramount  title,  he  is 
the  party  damnified  by  non-performance  of  the  grantor's  cove- 
nants, and  for  such  may  sustain  an  action.  This  seems  to  be 
reasonable  in  itself,  as  well  as  in  accordance  with  the  terms  of 
the  covenant.  By  considering  the  covenant  of  seisin  as  a  real 
covenant  attendimt  upon  the  inheritance,  it  will  form  part  of 
every  grantee's  security,  and  make  that  which  otherwise  must  be 
either  a  dead  letter  or  a  means  of  injustice  a  most  useful  and 
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beneficial  coyenant:  a  dead  letter  when  an  intennediate  conTey* 
ance  has  taken  place  between  the  making  of  the  coTenani  and 
the  discoTexy  of  defect  of  title,  and  the  covenantee  xefuaes  to 
bring  suit;  a  means  of  injustice  when,  after  the  coTenantee  has 
Bold  and  conveyed  without  coyenants,  he  brings  and  sustains 
an  action  on  the  ground  that  the  covenant  was  broken  the  mo- 
ment it  was  entered  into,  and  could  not,  therefore,  be  assigned. 
When  lands  are  granted  in  fee  by  such  a  conveyance  as  will 
pass  a  fee,  and  the  grantor  covenants  that  he  is  seised  in  fee, 
we  can  perceive  no  objection,  legal  or  equitable,  to  this  cove* 
nant,  as  well  as  the  covenant  of  warranty,  passing  with  the 
land,  so  long  as  the  purchaser  and  the  successive  grantees 
under  him  remain  in  the  undisturbed  possession  and  enjoyment 
of  the  land; ''  and  it  was  again  reasserted  many  years  afterwards* 
in  the  recent  case  of  Devare  v.  Sunderland,  17  Id.  56. 

We  are  disposed  to  take  a  similar  view  of  our  statute  covenant. 
It  proceeded,  no  doubt,  from  an  instinctive  feeling  of  the  moral 
propriety  of  requiring  a  party  who  sells  land,  and  not  merely 
his  own  interest  in  it,  whatever  that  may  be,  and  conveys  it  by 
words  of  transfer  appropriate  to  such  a  transaction,  to  secure 
to  the  purchaser,  and  those  who  succeed  him  in  his  rights,  the 
enjoyment  of  the  property  sold,  and  to  indemnify  them  if  it 
should  be  lost  by  reason  of  any  defect  of  title.  This  construc- 
tion, we  think,  will  best  promote  the  object  the  legislature  had 
in  view,  and  subserve  the  purposes  of  justice  in  transactions  of 
this  kind;  and  we  may  remark  here,  historically,  that  the  state 
of  Maine,  in  the  recent  revision  of  her  laws,  has  expressly  pro- 
vided that  the  right  of  action  upon  a  covenant  of  seisin  shall 
vest  in  the  assignee  of  the  land,  so  as  to  enable  him  to  sue  and 
recover  in  his  own  right  after  an  eviction  by  a  title  paramount: 
B.  S.  1841,  tit.  10,  c.  115,  sec.  16;  PrescoU  v.  Eoblrie,  80  Me. 
846.  When,  therefore,  a  defeasible  title,  or  the  possession 
without  any  title,  has  passed  under  the  deed,  we  shall  consider 
the  statute  obligation  in  respect  to  the  title  rather  as  one  of  in- 
demnity, which,  running  with  the  land  until  the  damage  is  sus* 
tained,  inures  to  the  benefit  of  the  party  on  whom  the  loss  falls. 
The  general  doctrine  of  the  old  law  as  to  the  real  warranty,  that 
when  no  estate  passes  to  which  the  warranty  can  be  annexed 
the  benefit  of  it  does  not  run  to  a  subsequent  assignee,  admit- 
ting it  to  be  applicable  to  the  modem  covenants  of  title,  is  obvi- 
ated in  cases  like  the  present  by  the  American  dedsions  that  a 
conveyance  by  a  grantor  in  possession  under  a  claim  of  title 
passes  an  estate  to  the  grantee  sufficient  to  carry  the  covenanta 
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to  any  subseqaent  assignee:  Slater  ▼.  Batoson,  6  Met.  439,  Mar^ 
km  ▼.  EMs,  2  Mass.  439  [3  Am.  Dec.  61J;  WiOard  t.  Turikihea.  1 
N.  H.  178;  Beddoe%  v.  Wadsworih,  21  Wend.  120. 

We  proceed  dow  to  apply  these  principles  to  the  case  before 
us.  The  deed  under  which  Desir6,  the  original  grantor,  derived 
his  title  was  ineffectual  to  pass  the  fee,  on  account  of  the  defect 
in  the  certificate  of  acknowledgment,  as  has  been  again  decided 
at  the  present  term;  but  as  the  actual  possession  went  along 
with  the  deed,  the  covenant  attached  itself  to  the  land  and  ran 
with  it,  until  the  paramount  title  was  discovered  and  asserted. 
The  covenant  accordingly  passed  under  the  sheriff's  conveyance 
to  Dorsett,  not  as  an  independent  subject  of  sale,  but  as  an  in- 
cident to  the  possession  and  apparent  ownership  of  the  land, 
upon  the  same  principle  that  it  would  have  passed  had  the  sale 
and  transfer  been  made  by  the  owner  himself.  When  para- 
mount title  was  asserted,  the  party  upon  whom  the  loss  fell  be- 
came entitled  to  an  action  on  the  covenant  for  the  damage  he 
had  sustained.  The  amount  of  this  damage,  however,  is  not 
admitted  in  the  agreed  case,  nor  do  we  think  there  are  sufficient 
facts  in  it  from  which  we  can  ascertain  the  amount  as  a  matter 
of  law. 

On  a  covenant  of  warranfy  or  seisin,  where  the  transaetion 
remains  between  the  original  parties,  the  measure  of  damage  is 
the  value  of  the  land  at  the  time  of  the  sale,  as  fixed  by  the  par- 
ties themselves  in  the  price  given  and  received.  When,  how- 
ever, the  original  grantee  has  sold  the  land  to  another,  and  the 
second  purchaser  has  been  evicted,  the  damage  he  has  sustained 
is  the  value  of  the  land  at  the  time  of  his  purchase,  and  his  right 
of  recovery  against  the  first  grantor  upon  the  original  covenant 
must,  of  course,  be  limited  to  his  actual  loss,  although  it  can- 
not exceed  the  liability  of  the  first  vendor  to  his  immediate 
grantee.  These  are  our  present  views  upon  this  subject;  but  as 
the  question  as  to  the  amount  of  the  damages  has  not  been 
argued,  and  as  the  judgment  must  be  reversed,  what  is  said 
upon  that  subject  need  not  be  considered  as  concluding  us  in 
any  subsequent  investigation  of  the  case.  It  is  admitted  that 
upon  this  covenant  it  is  not  necessary  for  the  party  to  show  an 
eviction,  but  then  he  must  show  an  outstanding  paramount  title 
which  has  resulted  in  some  damage  to  himself;  and  if  he  insists 
that  he  has  extinguished  this  title  and  seeks  to  recover  the  cost 
of  it,  he  must  show  affirmatively  that  the  price  paid  was  reason^ 
able;  and  whether  this  were  so  or  not  depends  on  the  value  of 
the  lot  at  the  time  of  the  compromise,  and  not  upon  what  it 
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was  worth  either  when  Mrs.  Duncan  purchased  or  when  it  was 
subsequentlj  sold  at  sheriff's  sale.  Indeed,  it  may  be,  for  aught 
we  know,  that  the  whole  lot,  at  the  time  of  the  compromise,  was 
worth  veiy  little  more  than  twice  the  sum  then  paid  for  half  of 
it.  If,  however,  it  were  in  fact  worth  the  five  hundred,  and  one 
half  the  purchase  money  paid  by  Dorsett,  then  the  price  paid 
was  reasonable,  and  he  and  those  claiming  his  rights  are  entitled^ 
as  we  now  think,  to  recover  these  two  sums;  but  whether  hb 
will  be  entitled  to  interest  upon  the  half  of  his  purchase  money 
depends  upon  circumstances  not  now  disclosed:  Lawlesa  ▼• 
Ooaier'8  Eafrs,  19  Ho.  486. 

The  judgment  is  accordingly  reversed  and  the  oauae 
manded.  Judge  Byland  concurring. 


TntMS  **OaAirT,  Baboaiit,  and  Sill,**  nr  Diid»  import  ooveiuuiti  of 
«nl  waiTBnty  of  tltb  against  inonmbnuioM  and  for  qviet  onjoyiiient,  m  cffiBetaat 
M  if  rach  oovenanta  had  been  ezpraaed  in  tho  deed:  Bwh  ▼.  Cooper^  69  Am. 
Dec  270,  and  oaaes  in  note  thereto  274;  #Ubv.  ToMMia,  14  Id.  617.  note  (128; 
but  aee,  holding  the  contrary,  RichU  v.  Diekmi^  4  Id.  655;  Fro&t  ▼.  iZ^F- 
MOiui,  2  Id.  228.  Snch  oovenanta  ran  with  the  land:  Suffdam  v.  /onea,  25 
Id.  552;  HwU  v.  Anddon^  40  Id.  283,  and  notes  collecting  other  caeea;  and 
deaoend  with  it  to  the  hein  of  the  covenantee  or  veating  in  hia  aaaigneear 
Jfeore  ▼.  iferritf,  43  Id.  503,  and  oaaea  in  note  507;  McOrad^  v.  SrUoM,  0 
Id.  676;  8uifdam  v.  Jonei^  rapro. 

MxASUBx  or  Daxaobs  vob  Bbbaoh  or  Wabrastt  or  Trlb  to  land  la 
the  porchaae  money,  with  intereat,  from  the  time  of  the  porehaae:  Baekm^B 
AdnCn  v.  McCcy^  17  Am.  Deo.  585;  MarUand  v.  Crump,  27  Id.  230; 
Logan  v.  Moulder,  33  Id.  338;  EUioU  v.  Thompmm,  40  Id.  630;  Clark  ▼. 
Parr,  Id.  529;  DtUM v.  8mUh,^ld» 279,  and notea to theae caaea coUeeting 
all  caaea  in  thia  aeriea. 

Action  iob  Bbxach  or  Covrnant  or  Wakbahtt  or  Trlb  may  be 
maintained  without  showing  an  actaal  eviction  by  a  panunonnt  title.  A 
yielding  ap  the  possession  to  him  who  owns  snch  paramoont  title,  or  parchaa- 
ing  that  title,  is  sufficient:  DimmHL  v.  Tlt/ompwn,  25  Am.  Deo.  216;  but  aee 
cases  in  note  221,  and  Joknmm  v.  ^Tyoe's  Ex*r9,  49  Id.  444,  and  caaea  in  note 
447,  holding  that  it  is  necessary,  in  such  action,  to  show  eviction. 

Statdtobt  Wobds  "Gbant,  BAROAiy,  and  Skll,"  in  a  deed,  imply  an 
express  covenant  of  indefeasible  seisin  in  fee-simple  in  the  land  conveyed, 
which  covenant  is  one  of  indemnity  running  with  the  land,  continning  to  suc- 
cessive grantees,  and  inuring  to  the  one  upon  whom  the  loss  fialla:  Magmre 
V.  Riggin,  44  Mo.  514;  Jone»  v.  WhUmU,  79  Id.  191;  Walhar  v.  Denser,  Id. 
075;  Hvni  v.  Mar$h,  80  Id.  398;  WhiU  v.  Stevm»,  13  Mo.  App.  346;  Walker'B 
AdmW  v.  Deaver,  5  Id.  147;  Meeklem  v.  Blake,  22  Wis.  498;  BkUan  v.  Lpmam, 
30  Id.  51,  all  citing  the  principal  caae. 

Ik  AcnoK  tob  Breach  or  Covenant  or  Simnv,  the  measure  of  damages 
is  the  consideration  given  and  received:  CUy  of  St,  Louis  v.  Bi$$eU,  46  Ma 
160;  Kirkpatrick  v.  Downing,  58  Id.  38;  Walker  v.  Deaver,  79  Id.  769;  Ward 
T.  A$hbrook,  78  Id.  517;  Walker's  AdmW  v.  Deaver,  5  Mo.  App.  146;  and  In 
BBoh  action  where  the  grantee  takes  possession  under  a  grant,  bargain,  and 
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mIs  deed,  he  otn  recorer  only  nominal  damagee  nntil  he  haa  been  oompelled 
by  the  aaseition  of  *  panunonnt  title  to  yield  poeaearion  to  the  claimant: 
CoebreUy.  Prodor.KUo.  46;  Clarhr.  BuUoek,  Id.  536;  WalkerY.  Dtwotr^ 
70  Id.  676»  all  citing  the  principal  oaae  to  the  pointi  aboTe. 

It  Dsvoltb  utok  Covkmantex  Who  Bmrs  is  Adtxbss  TiTUy  withont 
suffering  an  action,  to  prove  that  the  title  parchaaed  ia  good,  and  that  it  waa 
porchaaed  for  *  fair  and  reaaonable  price:  HaU  v.  Bra/y^  61  Mo»  292»  dtlag 
the  principal  oaae. 

AcnoNa  iob  Bbiaoh  ov  GbmrAiiT  occnrring  in  the  life-time  of  the  an* 
ceator,  but  cansing  him  no  actoal  damage,  ahonld,  after  hia  death,  be  bnmght 
in  the  name  of  hia  heir  or  deriaee:  Biehard  v.  Beni,  69  IlL  42,  dting  the 

principal  caae. 

SmBBiVF'a  Dekd  wnx  Pass  CovxirAiiT  ov  Titlb:  Barnard  r.  Dmmtam,  88 
Mo»  182;  and  the  grantee  in  *  8heriff*8  deed  ia  a  porehaaer,  and  takea  each 
intereat  only  aa  the  Judgment  debtor  had:  /Imt  t.  JToil,  74  Mo.  818^  both  cit- 
ing ^f^  principal 


Bank  of  Mibsoubi  v.  Wheeb. 

I»  IfBMnmx,  MS.] 

tf  AmminmATOB'fl  Sali  n  Void  iob  Wakt  ov  Ck>NFn]CATioir,  oo  titk 
paaMB,  and  creditors  and  heirs  of  the  estate  are  not  entitled  to  equitable 
relief  against  porchaaera  at  soch  sale;  hot  must  pnrsne  their  appropri- 
ate legal  remediea:  the  creditors  by  proceeding  in  the  probate  court  for  * 
reaale  of  the  land,  the  hairs  by  snit  at  law  to  recover  poaseasion. 

Ir  ADMniI8XEAT0B*8  SaLI  18  NOT  VoiD  BUT  VoiDABLB  MBBBLT  OV  AOOOUHT 

ov  Fbaud  practiced  by  the  purchaser,  equity  will  relieve  by  converting 
the  purohaaers  into  trustees  against  their  will,  and  making  the  land  anb- 
aervient  to  rights  of  the  defrauded  parties  by  way  of  equitable  trusty  but 
a  creditor  cannot  acquire  priority  for  hia  debt  in  equity  in  a  caae  of  this 
kind. 

Avpbal  from  the  Lewis  connfy  cixonii  couri.  The  opmion 
states  the  case. 

PraU^  Olover  and  Bu^utrdaon^  and  H.  ML  J&ne$^  tor  ^  the 
appellants. 

Driden  and  Chreen,  for  the  respondents. 

By  Ooiirty  Lbovabd,  J.  This  was  a  petition  to  set  aside  a  sale 
and  oonTsyanee  of  real  estate  made  by  an  administrator  for  the 
payment  of  debts  under  the  decree  of  a  probate  court.  A 
single  creditor  and  the  widow  and  heir  of  the  intestate  are  the 
plaintiflb,  and  the  purchasers  of  the  land  are  the  defendants. 
The  petition  charges  that  the  sale  was  never  approved  by  the 
probate  court,  as  required  by  law;  and  that  the  purchasers  ac- 
quired the  land,  at  a  great  sacrifice  to  the  owners,  by  fraudulent 
and  other  improper  conduct  at  the  bidding;  and  that  the  admin-* 
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iBtrator  (who  is  not  a  pariy  to  this  proceeding)  has  made  hii 
final  Betilement,  leaving  the  debt  of  one  of  the  plaintifiiB,  who 
is  the  only  remaining  creditor  of  the  estate,  unpaid.  Upon  a 
trial  by  the  court,  it  is  found  that  the  sale  was  never  approved 
bj  the  court;  that  the  defendants  effected  the  purchase  by  the 
alleged  misconduct;  and  that  one  of  the  plaintiffs  is  a  creditor 
of  the  estate,  but  whether  the  only  creditor  or  not  is  not  found. 
Upon  these  facts,  the  court  declared  that  the  sale  was  void  for 
want  of  the  judicial  confirmation,  and  also  on  account  of  the 
alleged  fraudulent  cooduct  of  the  purchasers,  and  thereupon 
decreed  a  resale  of  the  land,  ordering  the  proceeds  to  be  applied, 
first,  to  refund  the  purchase  money,  then  to  pay  the  creditor 
plaintiff  his  debt,  and  the  residue  to  be  distributed  among  the 
heirs  of  the  estate. 

It  is  insisted  that  the  administrator's  sale  is  a  forced  sale  of 
the  heirs'  land,  and  that  by  an  express  sanction  of  it  by  the 
tribunal  that  ordered  it,  is  prescribed  by  law  as  essential  to  its 
validity,  and  that  the  present  sale  is  void  for  want  of  this  con- 
firmation. If  this  be  true  both  in  law  and  fact,  no  title  passed; 
the  condition  of  the  jMurty  is  not  changed  by  the  unfinished  pro- 
ceeding, and  the  creditors  and  heirs  of  the  estate,  instead  of 
filing  their  petition  for  equitable  relief  against  the  purchasers, 
are  at  liberty  to  pursue  their  appropriate  legal  remedies  for  the 
enforcement  of  their  respective  rights:  the  creditors  by  a  proper 
proceeding  in  the  probate  court  for  a  resale  of  the  land,  and 
the  heirs  by  their  suit  at  law  to  recover  the  possession.  With 
this  remark  we  dismiss  this  part  of  the  case,  and  refrain  from 
expressing  any  opinion  at  this  time  upon  this  legal  question, 
as  it  may  be  that  the  facts  are  not  now  sufficiently  devel- 
oped to  enable  us  to  determine  it  correctly  in  reference  to  the 
rights  of  the  parties.  It  is  enough  for  the  present  suit  that  if 
the  sale  and  conveyance  be  void  for  want  of  confirmation,  as 
plaintiffs  insist,  then  they  are  not  entitled  to  the  equitable  rdief 
sought  for  by  this  petition,  but  must  seek  their  remedy  in  a 
dififorent  manner. 

If,  however,  the  sale,  instead  of  being  void  for  the  reason 
above  suggested,  were  merely  voidable  in  equity  on  account  of 
the  fraud  practiced  by  the  purchasers,  equity  will  relieve  by  con- 
verting the  purchasers  into  trustees  against  their  will,  and  mak- 
ing the  land  subservient  to  the  rights  of  the  defrauded  parties 
by  way  of  equitable  trust.  A  creditor,  however,  cannot  acquire 
any  priority  for  his  debt  by  filing  a  bill  of  this  kind;  and  there- 
fore, where  there  are  several  creditors,  it  would  be  proper  for  the 
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€Ourt,  instead  of  taking  upon  itself  the  adminiBtration  of  the 
fund,  to  order  it  to  be  paid  into  the  hands  of  the  administrator, 
to  be  applied  according  to  law,  under  the  supervision  of  tht 
proper  probate  court.  But  the  allegation  here  is,  that  there  is 
but  a  single  creditor,  who,  of  course,  is  entitled  to  the  fnnd 
before  the  heir;  and  if  this  be  so,  we  see  no  reason  why  he 
should  not  be  paid  immediately  out  of  the  fund,  instead  of 
being  reiflitted,  together  with  the  fund,  to  the  county  court  for 
that  purpose.  That  fact,  however,  is  not  found,  and  wc  shall 
therefore  reverse  the  judgment  and  remand  the  cause.  It  has 
been  strongly  insisted  before  us  that  there  was  no  evidence  to 
establish  the  fraud;  but  as  the  course  of  the  court  has  heretofore 
been,  whenever  the  finding  was  defective,  to  set  it  aside  alto- 
gether, and  direct  a  new  trial,  and  as  that  is  the  course  we  adopt 
in  the  present  case,  we  refrain  from  expressing  any  opinion 
upon  the  evidence,  and  leave  the  tribunal,  whether  court  or 
juiy,  before  which  the  trial  will  be  had,  to  determine  the  ques- 
tion of  fact,  uninfluenced  by  any  expression  of  our  opinion  upon 
the  subject. 
The  judgment  is  reversed  and  the  cause  remanded. 


Bona  Fids  Pubchaseb  from  Executor  havino  No  Power  to  Bell  Ao* 
OriRBS  No  Title:  WiUiamaon  v.  WiUiafiuon,  41  Am.  D«o.  636,  note  643;  Wor- 
thy V.  Johnson^  52  Id.  399.  Such  parchuer  may  have  the  Mle  reidDded  in  a 
ooart  of  equity:  Woods  v.  Nwrih,  44  Id.  312. 

Pebsovb  Pubohaswo  at  Void  Adminutbatoe's  Sale  will  be  deokred 
inuteee  for  the  parties  injoredi  WiUiamaon  v.  WiUkunaont  41  Am.  Dea  636. 


Faoifio  Railboad  v.  The  Goternob* 

[23  HauouBZ,  853.3 
llAimAMnS  MAT  ISSITB  TO  GOVERNOR  FROM    StaTB  SUPREME  OOUBT,  wheo 

■tate  oonstitatioii  delegates  the  power  to  iesae  writs  of  manclafiiiif  to 

that  oonrt,  and  makes  no  exceptions  as  to  persons. 
CkyvEBROB  IB  Subject  to  Mandamus  to  compel  perfonnance  of  ministerial 

aets»  but  the  performaDoe  of  discretionary  acts  cannot  be  compelled  by 

ooorts. 
GouBTS  mat  Pass  upon  Validitt  of  Laws,  Judging  them  by  the  standard 

of  the  state  constltation,  when  the  legisUtnre  exceeds  its  powers  in  their 

enactment. 
IiiGtBLATXVE  JouBKAU  ARE  voT  BiCDBM:  they  an  ol  no  validity  after  an 

act  has  psssed  the  l^slatore. 

#fATUTB  Roll  u  ovlt  Absolute  aitd  Coxolusivb  Pnoor  ov  SzATon}  this 

record  imports  absolute  verity,  and  cannot  be  oontradioted. 
An.  Dna  Vol.  IXVI— tt 


674  Pacific  R  R.  u  The  GtovERNOR.        [Missouri^ 

OommrunoTf  AUTT  or  Statctb  caitnot  bs  Attacked  bt  iNTBODUcnra 
JouBNALB  ov  LxoiBLATURi  M  eridence  to  contradict  the  statute  rolL 

LVOISLATUBB  HAT   PHOTIDB    MODB    BT    StATOTS    TOB   AUTHBHTIGATION  OF 

Laws  retnmed  to  the  legiBlatnre  hy  the  goremor  without  hit  signatan^ 
and  after  reooncideratioii  paieed  hy  both  honaee,  when  the  conttitatioa 
it  silent  at  to  the  mode  by  which  each  ]awt  thall  be  authenticated. 

AmJOASiox  for  a  mandamus  to  Sterling  Pxioe,  goremor  oi 
Misaouri.    The  opinion  states  the  case. 

H.  R.  Oamble  and  T.  7.  GanU,  for  the  appellants. 
Churdenhiref  aUomey  general^  for  the  goyemor. 

By  Court,  Sooir,  J.  On  the  tenth  day  of  December,  ISSB9 
an  act  entitled  ''An  act  to  secure  the  completion  of  certain  rail- 
roads in  this  state "  was  passed  by  the  general  assembly,  the 
goyemor's  objections  to  the  contrary  notwithstanding.  This  act 
was  authenticated  pursuant  to  the  constitution  and  laws,  and 
was  deposited  by  the  goyemor  in  the  o£Sce  of  the  secretaxy  of 
state.  It  is  agreed  between  the  parties  to  this  proceeding  that, 
according  to  the  proyisions  of  this  act,  if  it  is  binding  as  a  law, 
the  Pacific  Bailroad  Company  became  entitled,  upon  the  per- 
formance of  certain  conditions  therein  mentioned,  to  haye  and 
demand  from  the  goyemor  of  the  state  of  Missouri,  eight  hun- 
dred state  bonds,  each  for  the  sum  of  one  thousand  dollars,  pay- 
able  thirty  years  after  date.  It  is  also  admitted  that  the  said 
company  has  performed  the  conditions  prescribed  by  the  law, 
and  did,  on  the  seyenteenth  day  of  January,  1856,  demand  of 
the  goyemor  the  said  state  bonds,  and  that  the  goyemor  refused 
to  issue  them,  alleging  as  a  reason  for  such  refusal  that  the 
proceedings  of  the  general  assembly,  after  the  return  of  said 
bill  by  him  with  his  objections  thereto,  were  not  in  conformity 
to  the  constitution,  and  especially  to  the  requirements  of  the 
tenth  section  of  the  fourth  article  of  that  instrument. 
.  Extracting  from  the  agreed  case  the  substance  of  so  much  of 
the  journals  as  shows  wherein  consisted  the  alleged  irregularity 
in  reconsidering  the  bill,  after  its  return  with  the  goyemor's  ob- 
jections, it  appears  that  the  bill  was  sent  to  the  goyemor  on  the 
fourth  day  of  December,  1865,  for  his  approyal;  on  the  tenth  day 
of  that  month  it  was  returned  to  the  senate,  the  house  in  which 
it  originated,  by  ULe  goyemor,  with  his  objections,  which  were 
spread  upon  the  journal  of  that  day,  and  ordered  to  be  printed. 
The  bill  was  reconsidered  on  the  same  day  and  passed  by  the 
majority  required  by  the  constitution,  its  passage  being  eyi- 
denced  by  the  names  of  those  yoting  for  and  against  it  being 
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Bpread  upon  the  joixmal.  After  having  passed  the  senate,  the 
billy  together  witti  the  governor's  message,  was  on  motion  or- 
dered to  be  sent  to  the  house  of  representatives.  On  the  same 
day  that  the  bill  passed  the  senate  the  fact  of  its  passage  bj 
that  body  was  communicated  to  the  house  of  representatives, 
and  it  v^as  immediately  taken  up  for  consideration,  and  after  an 
unsudbessfnl  motion  to  defer  its  reconsideration  until  the  fol- 
lowing day,  and  after  dispensiog  vrith  the  reading  of  the  gov- 
ernor's objections,  it  passed  by  the  requisite  majority,  the  ayes 
and  nays  for  and  against  the  bill  being  spread  upon  the  journal. 
On  the  twelfth  of  December,  en  motion,  the  governor's  ob- 
jections to  the  bill  were  spread  upon  the  journal  of  the  house 
of  representatives;  and  on  the  thirteenth  day  of  December,  the 
senate  journal  was,  on  motion,  so  amended  as  to  make  it  appear 
that  on  the  day  on  which  the  bill  passed  the  senate  it  was 
ordered  that  the  bill  and  message  of  the  governor  be  sent  to  the 
house  of  representatives.  It  was  further  agreed  that  the  ad- 
missions made  on  the  part  of  the  •governor  were  made  because 
the  duties  required  by  said  bill  are  not  political  duties  apper- 
taining to  his  office  of  chief  magistrate,  but  duties  created  by 
said  bill,  which  he  was  willing  to  perform,  if  said  bill  be  a  law; 
in  which  event  there  shall  be  no  necessity  for  the  actual  emana- 
tion of  the  writ  of  mandamus,  the  governor  being  only  desirous 
to  know  whether  the  said  law  be  coustitutional  or  not.  The 
foregoing  are  substantially  the- facts  on  which  the  mandamus  is 
prayed,  requiring  the  governor  to  issue  the  bonds  demanded  by 
the  Pacific  Bailroad  Company. 

This  application  involves  several  novel  and  very  important 
questions.  But  it  has  been  intimated  that  the  matter  first  to  be 
determined  is  vfhetiier  Aviandamus  can  issue  to  the  chief  executive 
officer  of  the  state  requiring  him  to  do  any  act;  and  that,  in  the 
event  the  opinion  should  be  entertained,  a  mandamus  cannot 
Issue  to  the  governor,  then  the  judgment  of  this  court,  on  the 
other  questions  involved  in  the  case,  would  be  extrajudicial, 
and  should  not  be  expressed. 

We  know  no  rule  or  principle  of  law  which  prescribes  the 
order  in  which  the  mattera  of  law  involved  in  a  controversy  of 
which  a  court  has  jurisdiction  shall  be  considered.  If  a  question 
is  fairly  involved  in  a  controversy,  and  it  is  so  presented  by  the 
parties  to  it  that  its  determination  would  settle  the  litigation,  it 
would  be  unusual  for  the  court  to  evade  the  question  presented,  and 
rid  itself  of  the  controveirsy  by  an  opinion  that  would  leave  the  leg- 
islation between  the  parties  undetermined,  to  be  again  renewed^ 
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Tbia  is  a  matter  of  pmdence  and  discretion,  in  the  exercifle  ot 
which  courts  will  be  goremed  bj  circumstancee.  Bj  the  o(»- 
Btitution  of  this  state  the  supreme  court  has  power  to  issue  write 
of  mandamus,  and  to  hear  and  detmnine  the  same.  To  the 
delegation  of  this  power  there  is  no  exception.  The  juriadictioii 
conferred  extends  to  all  writs  of  mandamus,  without  any  limita* 
tion  whatever,  and  without  any  regard  to  the  official  rank  or  con- 
dition of  the  party.  The  jurisdiction  granted,  it  is  supposed,  is 
to  be  exercised  as  jurisdiction  is  exercised  in  all  other  cases. 
When  a  court  has  a  general  jurisdiction  oyer  a  subject,  and  a 
case  arises  for  the  exercise  of  that  jurisdiction,  the  most  appro- 
priate course  is  to  issue  the  writ  to  bring  the  party  before  it,  and 
then  to  hear  and  determine  the  question  whether  the  case  made 
is  a  proper  one  for  the  remedy  sought.  That  the  exception  is 
to  the  jurisdiction  of  the  person  makes  no  difference.  That  ex- 
ception, when  the  comrt  has  jurisdiction  of  the  subject-matter 
of  the  suit,  is  to  be  taken  and  determined  like  all  others,  after 
the  return  of  the  writ.  It  is  (erroneous  to  say  that  the  court  has 
no  jurisdiction  to  issue  a  mandamus  to  the  governor.  The  court 
has  power  to  issue  the  writ,  and  after  a  return  to  it,  will  de- 
termine whether  that  officer  is  subject  to  it  or  not.  If  the  con- 
clusion is  attained  that  the  case  is  not  a  proper  one  for  a 
mandamus,  that  is  not  a  denial  of  the  jurisdiction  to  hear  and 
•determine  the  cause,  but  a  determination  of  the  controversy  in 
iavor  of  the  party  claiming  an  exemption  from  the  operation  of 
the  writ.  Applications  for  a  writ  of  mandamus  may  be  based  on 
«uch  grounds  as  would,  at  the  first  blush,  satisfy  a  court  that  it 
could  not  be  sustained.  Under  such  circumstances,  it  might,  for 
the  sake  of  expedition,  be  refused  on  the  ground  stated  by  the 
petitioner.  This  would  be  no  denial  of  the  jurisdiction  of  the 
court.  As  the  court  can  issue  the  writ  in  cases  of  any  doubt  or 
importance,  an  order  is  made,  as  a  matter  of  course,  on  the  party 
to  whom  the  writ  is  prayed,  requiring  him  to  show  cause  why 
lie  should  not  be  required  to  do  the  act  whose  performance  is 
sought  to  be  coerced  by  the  petitioner,  and  on  his  return  made 
to  this  order  all  the  questions  involved  on  the  case  are  deter- 
mined. 

In  the  case  of  Low  v.  Oovemvr  Towns,  8  Ghi.  365,  a  mandamus 
was  applied  for  to  the  governor.  An  order  was  made  and 
eerved  requiring  him  to  show  cause  why  a  peremptory  writ 
-should  not  go;  the  governor  appeared  in  obedience  to  the  rule, 
jind  upon  his  showing  cause,  the  court  held  that  for  political 
the  chief  magistrate  of  the  state  could  not,  by  mom- 
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damus,  be  oompelldd  to  peiform  even  a  mere  miniBterial  act; 
jei  an  opinion  was  expreaaed  in  relation  to  the  matter  in  con- 
troversy between  the  parties.  In  the  case  of  Taylor  ▼.  The  Oov* 
emcTy  1  Ark.  21,  on  an  application  for  a  writ  of  Tnandamus  ta 
the  governor,  the  court,  without  determining  the  question 
whether  a  mandanms  can  be  awarded  to  the  chief  magistrate  of 
a  state,  gave  an  opinion  on  the  merits  of  the  controvers}^  and 
refused  the  writ.  In  the  case  of  Marbury  v.  Madinon^  1  Cranch, 
60,  the  supreme  court  of  the  United  Btates  granted  a  rule  on 
the  secretaxy  of  state  to  show  cause  why  a  mandamus  should 
not  issue  directing  him  to  deliver  a  commission.  The  court 
heard  the  cause,  expressed  the  opinion  that  the  petitioner  was 
entitled  to  his  commission,  and  afterwards  refused  to  issue  a 
peremptory  mandamus^  on  the  ground  that  the  law  conferring 
jurisdiction  on  the  supreme  court  to  issue  writs  of  mandamus  to 
public  officers  was  not  wairanted  by  the  constitution.  This  was 
done  by  Chief  Justice  Marshall.  If  by  the  law  of  the  land  a  writ 
of  mandamus  cannot  issue  to  the  chief  magistmte  of  the  state,  we 
do  not  maintain  that  he  can  waive  this  exemption.  The  rule^ 
Qui  libet  potest  renunciare  juri  pro  se  introdujcto,  is  not  applicable 
to  the  case.  The  question  whether  a  governor  of  a  state  can^ 
by  a  mandamus,  be  compelled  to  perform  a  mere  ministerial  act 
imposed  on  him  by  law  has  been  discussed  in  the  courts  of  some 
of  the  states  of  the  Union,  and  has  undergone  some  contrariety 
of  determination.  In  the  case  of  Bonner  v.  Slate,  7  Gsl.  473,  it 
was  the  opinion  of  the  court  that  a  writ  of  mandamus  might  be 
issued  to  the  governor  of  a  state  requiring  him  to  do  a  minis* 
terial  act.  In  the  case  of  Taylor  v.  The  Oovemor,  1  Ark.  21, 
the  question  was  left  undetermined.  In  the  argument  of  the 
case  of  Kendall  v.  United  States,  12  Pet.  524,  the  attorney  gen* 
eral  of  the  United  States,  though  appearing  on  behalf  of  the 
officer  to  whom  the  writ  of  mandaimus  was  prayed,  conceded 
that  such  a  writ  might  be  issued  against  the  president  of  the 
United  States,  to  compel  him  to  peiform  a  duty  merely  minis- 
terial— an  admission  entitled  to  some  weight,  when  we  take 
into  consideration  the  officer  by  whom  and  the  circumstances 
under  which  it  was  made.  On  the  other  hand,  in  the  case  of 
Low  V.  Oovemor  Towns,  8  Ga.  361,  we  have  seen  that  it  was 
held  that  a  writ  of  mandamus  could  not  be  issued  to  the  chief 
magistrate  of  a  state.  The  like  doctrine  was  maintained  in  the 
case  of  Hawkins  v.  The  Governor,  1  Ark.  570;  and  the  court,  in 
that  case,  refused  to  express  any  opinion  on  the  matter  in  con- 
troversy, departing  from  the  course  that  was  pursued  by  the 
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same  court  in  the  case  of  Taylor  y.  The  Oovemor,  to  which  raf « 
erence  has  already  been  made:  2  Stoiy  on  Constitation,  see. 
1569. 

In  the  discussion  of  the  question  whether  the  chief  magistxate 
of  a  state  is  subject  to  the  writ  of  mandamus,  the  distinction 
between  acts  purely  ministerial,  about  which  he  has  no  discre- 
tion, but  is  required  by  law  to  do  them,  and  those  in  the  pef^ 
formance  of  which  his  discretion  or  judgment  is  to  be  exercised, 
is  constantly  taken.  The  performance  of  one  class  of  these 
duties,  it  is  maintained,  may  be  enforced  by  a  mandamus,  whilst 
the  other,  it  is  conceded  on  all  hands,  is  of  such  a  character 
that  its  performance  cannot  be  compelled  by  the  courts.  In 
order,  then,  to  a  full  inyestigation  of  the  question  whether  the 
writ  can  issue  to  the  governor,  it  is  necessary  to  look  into  the 
law  to  ascertain  the  nature  of  the  duties  enjoined,  preliminary 
to  which  the  question  would  naturally  arise  whether  the  law  was 
constitutional.  It  may  be  urged  that  the  question  may  be  con- 
sidered whether  the  writ  of  mandamus  will,  in  any  case,  be 
issued  to  the  goyemor,  and  if  it  should  be  determined  that  it 
cannot  be  done,  then  there  is  an  end  of  this  controyersy,  so  far 
as  this  court  is  concerned.  In  addition  to  the  considerations 
heretofore  addressed  to  this  yiew  of  the  subject,  it  may  be  re- 
marked that  this  is  a  real  controversy  between  the  parties  to  this 
proceeding.  A  large  portion  of  the  people  feel  a  deep  interest 
in  the  execution  of  a  law  which  they  believe  is  not  only  essential 
to  prevent  a  great  sacrifice  of  capital  already  invested,  but  is 
ultimately  connected  with  the  improvement  and  permanent 
welfare  of  the  state.  A  question  arises  whether  that  law  is  con- 
stitutional or  not.  An  officer  intrusted  with  the  execution  of 
that  law  entertains  doubts  whether  it  has  passed  in  conformity 
to  the  requirements  of  the  constitution,  and  seeks  to  have  those 
doubts  removed  by  the  tribunal  appointed,  in  the  last  resort,  to 
ascertain  and  determine  the  meaning  of  the  constitution  and 
laws.  In  the  proceeding  instituted  for  that  purpose,  the  con- 
stitutionality of  the  law  is  clearly  involved,  and  it  may  be  a 
question  necessaiy  to  be  determined  in  order  to  the  settlement 
of  this  controversy.  There  are  other  questions  involved,  the 
determination  of  which,  in  a  particular  way,  while  it  woidd  end 
this  suit,  would  not  determine  the  matter  in  dispute.  Under 
such  circumstances,  how  much  soever  we  may  sympathize  with 
those  who  were  opposed  to  the  passage  of  the  law,  we  do  fed 
that  we  would  not  have  discharged  the  duty  imposed  on  U8 
wore  we   to  select  one  of  the  ntuvitions  involved,  which,  il 
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determined  in  a  partioular  way,  would  reliere  us  from  the  re- 
sponsibilily  of  settling  the  point  in  controversy.  If,  by  such  a 
course,  this  act  should  fail  of  being  executed,  no  step  has  fallen 
under  our  observation  so  well  calculated  to  inspire  distrust  in 
our  institutions  and  laws.  This  court  ordinarily,  without  hesita- 
tion, decides  questions  which  are  not  necessary  to  be  determined, 
in  order  to  dispose  of  a  suit,  but  which  are  required  to  be  set- 
tled in  order  to  adjust  finidly  the  matter  in  litigation  between 
the  parties. 

The  question  involyed  in  this  case,  about  which  our  opinion 
alone  is  sought,  is  presented  in  such  a  way  by  the  argument  of 
parties  as  to  render  it  unnecessary  to  decide  whether  a  manda- 
mus can  issue  to  the  chief  ezecutive,  requiring  him  to  do  any 
act.  Nor  do  we  determine  it,  or  preclude  him  from  insisting  on 
his  exemption  from  it.  We  will  express  an  opinion  in  relation 
to  the  point  submitted  for  our  judgment,  and  will  so  shape  our 
course  that  the  goyemor  will,  so  far  as  our  action  is  concerned, 
be  entirely  at  liberty  to  raise  the  question  of  his  liability  to  be 
coerced  by  a  writ  of  mandamua,  and  have  it  judicially  deter- 
mined— a  question  about  which  we  express  no  opinion,  es- 
pecially as  it  has  not  been  argued  on  the  part  of  the  executiye. 
After  ofifering  the  foregoing  considerations  in  vindication  of  the 
course  which  a  sense  of  duty  requires  us  to  pursue  on  this  occa- 
sion, we  will  proceed  to  consider  the  question  which  this  appli- 
cation submits  for  our  judgment. 

Whilst  the  power  of  the  courts  to  declare  a  law  unconstitu- 
tional is  admitted  on  all  hands  as  being  necessary  to  preseiTC 
the  constitution  from  violation,  yet  such  a  power  is  claimed  and 
exercised  in  relation  to  laws  which  on  their  face  show  that  the 
constitutional  limits  have  been  transcended.  The  reason  of  this 
principle  limits  the  claim  of  juiisdiction  to  such  cases.  The  con- 
stitution is  designed  to  limit  the  powers  of  the  government  and 
to  confine  each  of  the  departments  to  its  appropriate  sphere.  If 
the  legislature  exceed  its  powers  in  the  enactment  of  a  law,  the 
courts,  being  sworn  to  support  the  constitution,  must  judge  that 
law  by  the  standard  of  the  constitution,  and  declare  its  validity. 
But  the  question  whether  a  law  on  its  face  violates  the  consti- 
tution is  very  different  from  that  growing  out  of  the  non-com- 
pliance with  the  forms  required  to  be  observed  in  its  enactn^ent. 
In  the  one  case,  a  power  is  exercised,  not  delegated,  or  which  ia 
prohibited,  aud  the  question  of  the  validity  of  the  law  is  deter- 
mined from  the  language  of  it.  In  the  other,  the  law  is  not  in 
its  terms  contrary  to  the  constitution;  on  its  face  it  is  regular, 
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but  roBort  is  had  to  Bomething  behind  the  law  itself  in  order  to 
ascertain  whether  the  general  assembly*  in  making  the  law,  was 
governed  by  the  rules  prescribed  for  its  action  by  the  consti- 
tution. This  would  seem  lilce  an  inquisition  into  the  conduei 
of  the  members  of  the  general  assembly,  and  it  must  be  seen  at 
once  that  it  is  a  Teiy  delicate  power,  the  frequent  exercise  of 
which  must  lead  to  endless  confusion  in  the  administration  of 
the  hfcw. 

This  inquiry  may  be  extended  to  good  as  well  as  to  bad 
laws — to  those  passed  as  well  with  the  approval  of  the  governor 
as  to  those  which  are  passed  his  objections  to  the  contrary  not- 
withstanding; for  it  is  clear  that  if  a  law  passed  over  the  objec- 
tions of  the  governor  may  be  impeached  by  inquiring  whether 
the  forms  of  the  constitution  were  observed  in  its  enactment,  the 
same  inquiry  may  be  instituted  in  relation  to  laws  passed  with 
his  sanction;  and  thus  statutes  constitutional  on  their  face, 
regular  in  their  terms,  which  may  have  been  the  rules  of  action 
for  years,  and  under  which  large  amounts  of  property  have  been 
vested  and  numerous  titles  taken,  may  be  abrogated  and  de- 
clared void.  A  principle  with  such  a  consequence  should  be 
supported  by  a  weight  of  authority  which  no  court  can  resist. 
When  we  reflect  on  the  manner  in  which  the  journals  art 
made  up,  and  the  rank  of  the  officers  to  which  that  duty  is  in« 
trusted,  how  startling  must  the  proposition  be  that  all  our  stat* 
ute  laws  depend  for  their  validity  on  the  journals  of  the  two 
houses  of  the  general  assembly  showing  that  all  the  forms 
required  by  the  constitution  to  be  observed  in  their  enactment 
have  been  complied  with.  The  required  forms  may  be  observed 
and  the  clerks  may  fail  to  make  the  necessary  or  correct  entry. 
If  the  journals  have  been  designed  as  the  evidence  in  the  last 
resort  that  the  hiws  were  constitutionally  passed,  would  not 
some  method  have  been  adopted  by  which  greater  care  would 
have  been  exacted  in  entering  the  proceedings  of  the  two  houses  ? 
Would  the  task  of  making  them  have  been  intrusted  to  a  single 
clerk,  with  a  power  in  the  houses  to  dispense  with  their  readings 
even  should  there  be  a  rule  requiring  them  to  be  read — ^a  mat- 
ter, however,  about  which  the  constitution  and  laws  are  silent  f 
In  that  country  from  which  we  borrow  so  many  of  our  ideas 
respecting  government  and  laws,  and  whose  common  law  and 
early  statutes  constitute  the  substratum  of  all  our  systems  of 
jurisprudence,  the  statute  roll  is  the  only  and  the  exclusive  evi- 
dence of  what  the  statute  law  is,  so  long  as  it  is  in  existence 
Then  it  is  maintained  that  if  the  journal  were  every  way  fuJi 
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and  perfect,  yet  it  hath  no  power  to  satisfy,  destroy,  or  weaken 
the  act,  which,  being  a  high  record,  must  be  tried  only  by  itself  p 
teste  meipao.  **  Journals  are  no  records,  but  remembrances  for 
forms  of  proceedings  to  the  record;  they  are  not  of  necessity, 
nor  have  they  always  been.  They  are  like  the  dockets  of  the 
prothonotaiies,  or  the  particulars  to  the  king's  patent.  The 
journal  is  of  good  use  for  the  observation  of  the  generality  and 
mateiality  of  proceedings  and  deliberations,  as  to  the  three 
readings  of  any  bill,  the  intercourses  between  the  two  houses, 
and  the  like;  but  when  the  act  is  passed,  the  journal  is  expired : " 
Rex  V.  Countess  of  Arundel,  Hob.  110.  "  The  judges  ought  ta 
take  notice  of  a  general  law,  for  they  are  to  determine  whether 
it  be  a  statute  or  not,  and  therefore  a  man  cannot  plead  nul  iiet 
record  to  it.  It  BhaU  not  be  proved  by  a  journal : "  Hale's  Hist. 
Com.  Law,  18.  Numerous  authorities  might  be  cited  of  the  same 
purport. 

So  it  appears  that  by  the  common  law  the  statute  roll  was  the 
absolute  and  conclusive  proof  of  a  statute.  This  record  could 
not  be  contradicted.  It  implied  absolute  verity.  There  was  no 
plea  by  which  the  existence  of  a  statute  could  be  put  in  issue. 
Under  this  state  of  the  law  our  constitution  was  adopted.  That 
instrument  provides  that  every  bill,  having  passed  both  houses, 
shall  be  signed  by  the  speaker  of  the  house  of  representatives 
and  by  the  president  of  the  senate.  This  is  the  mode  adopted 
for  the  authentication  of  every  bill,  and  furnishes  the  evidence 
of  its  passage  by  the  two  houses  in  the  first  instance.  The  gov- 
ernor's signature  to  a  bill  is  not  required  as  a  means  or  part  of 
its  authentication,  but  as  evidence  of  his  approval.  The  gov- 
ernor, being  no  member  of  either  house,  and  in  contemplation 
of  the  constitution  not  being  present  during  their  deliberations^ 
could  not  know  whether  a  bill  had  passed  the  two  houses  or  not.  * 
The  constitution  itself  contemplated  that  there  might  be  lawa 
without  the  signature  of  the  governor,  and  therefore  the  mode 
of  authentioation  adopted  was  the  evidence  of  the  passage  of  all 
bills,  in  the  first  instance,  by  the  two  houses,  as  well  those 
passed  with  his  approbation  as  those  passed  against  his  consent. 
Now,  looking  at  the  matter  by  the  light  of  reason  alone,  is  not 
the  evidence  furnished  by  the  roll,  that  the  bill  has  passed  the 
two  houses,  stronger  and  more  conclusive  to  the  mind  than  that 
furnished  by  the  journal  ?  The  constitution  does  not  expressly 
require  a  journal  to  be  kept,  though  it  evidently  contemplates 
that  there  would  be  one.  But  it  nowhere  provides  how  the 
journal  shall  be  authenticated.    It  does  not  require  that  it  shall 
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be  signed  hy  any  one,  not  even  a  clerk.    It  is  not  required  to 
be  read  or  examined.    Now,  is  not  the  evidence  famished  by 
the  bill,  authenticated  in  the  manner  prescribed  by  the  consti- 
tuUon,  with  the  signatures  of  the  highest  officers  of  the  two 
houses,  more  conclusive  to  the  mind  than  the  unauthenticated 
journals  kept  by  the  two  houses  f    But  on  what  principle  is  a 
resort  had  to  the  journals  to  impeach  the  validity  of  a  law?     It 
could  not  be  done  at  common  law;  there  is  nothing  in  the  con- 
stitution which  authorizes  any  such  resort  even  by  implication. 
There  is  no  statute  law  which  sanctions  such  a  course.    Where, 
then,  is  the  authority  found  for  going  behind  the  statute  roll, 
and  looking  into  the  journals  of  the  two  houses,  in  order  to 
ascertain  whether  they  have  conformed  their  conduct  to   the 
constitution  in  the  enactment  of  the  laws  ?    Greenleaf  is  cited 
(sec.  491)  to  show  that  the  journals  of  either  house  are  the 
proper  evidence  of  the  action  of  that  house  upon  all  matters 
before  it.     This  is  unquestioned  law.    But  it  is  clear  that  the 
author  did  not  mean  that  the  journals,  which  are  not  records, 
are  evidence   to  contradict   the  most  solemn  records  known 
to  the  constitution  and  laws.     In  support  of  the  position, 
reference  is  made  to  English  authorities.    Now,  those  author- 
ities, while  they  admit  the  journals  are  evidence,  could  never 
intend  that  they  were  evidence  to  contradict  the  statute  roll;  for 
if  any  one  thing  is  better  settled  in  the  English  law  than  all 
others,  it  is  that  the  statute  roll  is  a  record  of  so  high  a  nature 
that  it  imports  absolute  verity,  and  cannot  be  contradicted. 

The  case  of  Bool  v.  King,  7  Cow.  613,  is  also  cited  by  Green- 
leaf  to  show  that  the  journals  of  the  houses  of  assembly  are  evi- 
dence; but  a  reference  to  that  case  shows  that  the  point  whether 
they  are  evidence  to  contradict  the  statute  roll  was  never  thought 
of  or  considered.  Documents  may  be  evidence  for  one  purpose 
but  not  for  another.  The  oath  of  a  competent  witness  is  evidence; 
but  because  it  is  evidence,  is  it  therefore  to  be  received  to  con- 
tradict a  solemn  record  ?  But  it  is  said  that  courts  have  the 
undoubted  right  to  declare  the  laws  unconstitutional.  No  prin- 
ciple io  better  settled  than  this.  But  it  has  no  application  to 
the  question  under  consideration;  it  has  been  applied  to  those 
cases  in  which  it  appears  from  the  face  of  the  law  itself — cases 
in  which  it  was  conceded  that  the  forms  of  the  constitution  were 
observed  in  its  enactment.  It  has  not  been  perverted  to  the  pur- 
pose of  going  behind  the  statute  roll  in  order  to  ascertain  whether 
the  legislature  did  not  depart  from  the  rules  prescribed  by  the 
constitution  for  the  government  of  its  conduct  in  making  the 
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laws.    In  oar  inyestigation  we  have  not  met  with  a  single  case  in 
winch  the  courts  have  looked  behind  the  statute  roll  in  order  to 
determine  whether,  in  passing  a  law,  the  members  of  the  legis- 
lature conformed  their  conduct  to  the  rules  directed  by  the  con- 
stitution to  be  observed  in  framing  laws.    The  case  of  Spangler  t. 
Jacoby,  14  HI.  299  [68  Am.  Dec.  671],  does  not  detract  from  the 
correctness  of  this  assertion.   Nor  do  the  cases  of  Douglass  y.  Bank 
o/MissouH,  1  Mo.  23,  and  the  Stale  y.  McBride.A.  Id.  303  [29  Am. 
Dec.  636].    The  question  how  far  it  is  permitted  to  go  behind  a 
statute  roll  in  order  to  ascertain  whether  a  law  has  been  passed  in 
conformity  to  the  requirements  of  the  constitution  has  been  con- 
sidered in  the  courts  of  the  state  of  New  York.    But  the  history  of 
the  controversy  will  show  that  the  power  assumed  in  this  case 
was  never  claimed  by  one  for  the  courts.    By  the  constitution  of 
the  state  of  New  York  it  is  prescribed  '*  that  the  assent  of  two 
thirds  of  the  members  elected  to  each  branch  of  the  legislature 
shall  be  requisite  to  every  bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes,  or  creating,  continu- 
ing, altering,  or  renewing  any  body  politic  or  corporate."    It 
was  provided  by  a  law  that  no  bill  shall  be  deemed  to  have  been 
passed  by  the  assent  of  two  thirds  of  the  members  elected  to 
each  house  unless  so  certified  by  the  presiding  officer  of  each 
house.    A  statute  made  it  the  duty  of  the  secretary  of  state  to 
certify  and  indorse  upon  every  bill  the  day,  month,  and  year 
when  the  same  became  a  law,  and  make  such  certificate  conclu- 
sive evidence  of  the  facts  therein  declared.    Under  this  provis- 
ion of  the  constitution  and  these  statutes,  the  general  banking 
law,  and  others  altering  the  charters  of  bodies  politic,  were 
passed;  they  passed,  however,  as  ordinary  laws,  and  were  not 
indorsed  by  the  presiding  officers  of  the  two  houses,  as  haviug 
passed  by  a  two-thirds  vote.     Questions  arose  whether  these 
laws  were  not  within  the  meaning  of  the  constitution,  and  there- 
fore should  have  been  passed  by  a  vote  of  two  thirds  of  the 
members  of  each  house.    It  was  held  that  these  laws  were  not 
within  the  provision  of  the  constitution  requiiing  a  two-thirds 
vote  for  their  passage,  and  so  a  decision  of  the  question  as  to 
their  constitutionality  became  unnecessary.     The  extreme  claim 
of  those  who  maintained  that  the  constitutionality  of  these  laws 
might  be  inquired  into  by  going  behind  the  certificate  of  the 
secretary  of  state  was  limited  to  the  examination  whether  the 
requisite  number  of  votes  had  been  given  to  pass  them.    The 
constitution  requiring  that  the  vote  of  two  thirds  of  the  members 
should  be  necessary  to  pass  such  laws,  it  was  maintained  that 
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ihe  namber  of  votes  by  which  ihej  had  passed  was  of  their 
essence  and  vitality,  and  therefore  could  be  inquired  into. 
Those  who  maintained  this  opinion  deprecated  any  further  in- 
quiiy  into  the  manner  in  which  the  general  assembly  had  con- 
ducted itself  in  the  enactment  of  laws,  maintaining  that  the 
certificate  of  the  secretary  of  state  was  conclusiTe  as  to  all  other 
matters.  This  is  as  far  as  any  case  which  has  been  shown  us 
has  gone. 

It  is  the  principle  of  the  case  of  Spangler  v.  Jacoby^  14  HI.  299  [58 
Am.  Dec.  571] ,  to  which  reference  has  been  made.    It  is  the  prin- 
ciple of  the  case  of  Stale  v.  McBride,  4  Mo.  303  [29  Am.  Dec.  636]. 
The  case  in  Illinois  seems  to  be  founded  on  the  peculiarify  of  the 
constitution  of  that  state.    The  case  of  MoBride  was  not  a  case  in 
which  the  authenticity  of  a  statute  roll  was  involved,  but  grew  out 
of  the  provision  in  our  constitution  respecting  the  mode  of  mak- 
ing amendments  to  it,  and  is  deemed  inapplicable  to  the  ques- 
tion under  consideration ,  as  neither  the  constitution  itself  nor  any 
statute  prescribed  a  mode  by  which  they  should  be  authenti- 
cated, or  declared  what  should  be  the  evidence  of  their  passage. 
If  the  principle  contended  for  in  this  case,  and  which,  to  the 
extent  claimed  for  it,  we  have  found  maintained  in  no  other,  is 
sanctioned,  then  every  law  may  be  overturned  which  is  shown  by 
the  journals  to  have  been  irregularly  passed.    It  is  asked.  Is  the 
constitution  to  be  departed  from  with  impunity?  and  is  there  no 
way  to  confine  the  legislature  to  the  observance  of  the  rules  of 
conduct  prescribed  by  the  constitution  for  its  government  in  the 
enactment  of  laws  ?    Our  government  is  administered  by  means 
of  trusts  reposed  in  agents.    Powers  are  confided  to  all  the  de- 
partments to  be  exercised  in  a  mode  prescribed  by  the  organic 
law.     The  course  required  to  be  observed  in  the  performance  of 
an  act  is  not  always  of  its  essence  or  vitality.     When  an  act  is 
directed  to  be  done  in  a  particular  way,  the  direction  may  be 
merely  mandatory — that  is,  it  is  not  of  the  essence  of  the  act» 
but  the  act  may  stand  in  law  notwithstanding  the  direction  was 
not  strictly  observed.     This  is  a  familiar  principle.     Those  exer- 
cising the  powers  of  the  several  departments  are  sworn  to  support 
the  constitution;  yet  if  they  violate  their  duty,  the  exigencies  of 
government  require  that  their  acts  must  be  upheld.     This  is  not 
true  of  all  violations  of  the  constitution,  but  is  particularly  ap- 
plicable to  violations  of  the  class  of  those  which  are  urged  against 
the  validity  of  the  law  under  consideration.     We  do  not  mean 
to  say  that  the  general  assembly  violated  its  duty  in  the  mode 
adopted  in  the  reconsideration  of  the  bill  which  is  now  before 
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UB.  All  we  design  to  hold  is,  that  tbere  are  forms  to  be  observed 
in  the  enactment  of  laws;  that  the  members  of  the  legislature  are 
sworn  to  observe  those  forms;  and  yet,  if  thej  are  violated,  the 
constitution  never  intended  that  their  acts  should  be  void.  The 
provisions  of  the  constitution  alleged  to  have  been  violated  in 
the  reconsideration  of  this  bill  were  designed  to  be  directory. 
The  objections  urged  against  the  manner  of  its  reconsideration 
are  of  such  a  character  that  it  is  impossible  to  say  that  if  they 
did  not  exist  the  result  would  have  been  the  same.  If  the  form 
of  spreading  the  message  upon  the  journal  and  reading  it  in  both 
houses  had  been  complied  with  before  the  bill  had  been  recon- 
sidered, and  all  the  members  of  both  houses  had  stopped  their 
ears  and  absolutely  refused  to  hear  or  be  informed  of  the  nature 
of  the  governor's  objections,  would  not  the  law  still  have  been 
binding  ?  Would  not  the  spirit  of  the  constitution  have  been 
violated  by  such  a  course,  and  yet  the  law  be  adjudged  constitu- 
tional ?  The  same  arguments  which  show  that  there  must  be  an 
inquiry  into  the  regularity  of  legislative  proceedings  are  as 
strong  to  shpw  that  there  should  be  an  inquiry  into  the  acts  of 
the  other  departments.  Would  it  be  allowed  to  inquire  whether 
a  judgment  pronounced  by  this  court,  regular  on  its  face,  was 
not  concurred  in  by  the  requisite  number  of  judges?  If  the 
minutes  of  the  court  showed  that  a  judgment  was  different  from 
that  entered  of  record,  could  the  minutes  be  produced  in  evi- 
dence to  invalidate  the  judgment?  The  constitution,  in  requir- 
ing the  governor  to  approve  a  bill,  contemplated  that  the  act  of 
approval  should  be  done  understandingly;  that  he  should  be  in- 
formed of  its  contents.  Now,  in  order  to  defeat  a  law,  could  it 
be  shown  that  the  governor  approved  it  without  knovdng  any- 
thing whatever  in  relation  to  it?  The  sense  of  the  words  in 
which  the  forms  to  be  observed  in  legislation  are  prescribed  may 
be  matter  of  doubt.  Different  opinions  may  be  entertained  as 
to  the  meaning  of  the  language  in  which  they  are  expressed,  as 
well  as  to  the  end  or  object  of  them.  This  very  case  furnishes  an 
illustration  of  the  truth  of  this  remark.  The  members  of  the 
general  assembly  may  conscientiously  believe  that  they  have 
pursued  the  constitutional  course.  But  to  give  the  executive 
and  judicial  departments  a  right  to  re- revise  this  exercise  of  their 
judgment,  would  it  not  be  subjecting  the  legislature  to  a  sur- 
veillance, which,  instead  of  making  it  a  co-ordinate  department, 
would  subject  it  to  a  dependence  on  the  others.  There  is  a  fit- 
ness in  making  each  department  the  sole  judge  of  the  rules 
prescribed  for  its  conduct;  this  is  necessary  to  render  them 
eo-ordinate»  and  not  dependent  on  each  other. 
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It  remains  to  consider  an  aigument  drawn  from  the  omis- 
idon  in  the  constitution  to  provide  a  mode  of  authentication  for 
those  laws  returned  by  the  governor  without  his  signature,  and« 
after  reconsideration,  passed  by  both  houses.  From  this  omis- 
sion, the  argument  was  advanced  that  the  constitution  failing  to 
provide  a  mode  of  authentication  for  such  laws,  the  journals  of 
the  two  houses  were  the  only  evidence  of.  the  passage  of  them, 
and  from  those  journals  it  must  appear  that  the  action  of  the 
two  houses  was  in  conformity  to  the  forms  prescribed  by  the 
constitution.  The  constitution  having  omitted  to  provide*  how 
those  laws  should  be  authenticated,  it  was  competent  for  the 
legislature  to  do  so.  Hence  we  find  that  as  early  as  the  year 
1820  a  statute  now  in  force  in  relation  to  this  subject  waa 
passed. 

We  do  not  maintain  that  the  legislature  can  prevent  a  scrutiny 
into  its  acts,  which  the  constitution  designed  should  be  made, 
by  any  mode  of  authentication  it  may  adopt.  We  have  en- 
deavored to  show  that  the  constitution  never  contemplated  that 
objections  of  the  character  urged  against  the  law  whose  valid- 
ity is  now  under  consideration  should  be  raised  against  a  bill 
passed  with  the  approval  of  the  governor.  There  is  no  reason 
why  objections  of  a  like  character  should  be  r  ised  against  a 
bill  passed  against  his  will.  As  the  constitution  did  not  com- 
template  that  such  objections  should  be  fatal  to  the  validity 
of  a  law,  the  mode  of  authenticating  bills  passed  over  the  ob- 
jections of  the  governor,  provided  by  the  act  of  1820,  and  which 
continues  in  force  to  this  day,  is  consistent  with  the  constitu- 
tion, and  is  binding  and  conclusive.  As  the  signatures  of  the 
presiding  officers  of  the  two  houses  were  the  evidence  of  the  pas- 
sage of  a  bill  in  the  first  instance,  nothing  was  more  appropriate 
than  that  the  certificates  of  the  same  officers  should  be  evidence 
of  its  passage  against  the  consent  of  the  governor.  As  their 
certificate  shut  out  objections  against  the  manner  of  passing 
bills  in  the  first  instance,  it  is  entirely  consistent  with  the  con- 
stitution and  with  reason  that  a  like  certificate  should  silence 
all  objections  of  a  like  character  taken  against  the  mode  of  pass- 
ing it  on  its  reconsideration. 

Upon  the  whole,  we  are  of  the  opinion  that  the  objections 
taken  against  the  mode  of  passing  this  law  by  the  general  as- 
sembly on  its  reconsideration  are  untenable;  that  the  constitu- 
tion and  law  precludes  an  inquiry  as  to  the  existence  of  such 
objections,  the  constitution  regarding  the  provisions  alleged  to 
have  been  violated  in  the  passage  of  this  law  as  merely  direo« 
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ioiy,  and  being  bo  a  departure  from  them,  eTen  if  there  was  a 
departure,  would  not  render  the  law  Toid.  Under  the  ciroum* 
Btanoes,  we  will  not  direct  a  peremptory  writ,  but  a  rule  niii 
will  be  made. 

LioHABD,  J«,  diaaenta. 
• 

PoMTSB  07  JuoiciABT  TO  Luvi  ICAMOAMini  AOAiirer  Cknm»oB.— if«l- 
damtu  to  compel  the  governor  to  perfonn  a  ministerial  act:  HawkiM  t.  Oc^- 
ernor,  33  Am.  Deo.  846,  and  extended  note  thereto  861,  where  thia  queatkxa 
la  folly  diecniaed. 

Journals  or  Eitkui  Branch  or  LsaiaLATUBB  may  be  appealed  to  to  ihow 
that  a  particular  act  was  not  paaeed  in  the  mode  prescribed  by  the  oonstitn- 
tion,  and  thos  defeat  i&  operation  altogether:  SpangUr  ▼.  Jaccby,  58  Am. 
Dec.  571 1  note  574,  collecting  prior  oases,  and  citing  the  principal  case;  note 
to  J<mts  V.  i/itmef,  51  Id.  616,  slso  citing  the  principal  case,  and  discussing  the 
question  at  length. 

ExROLUfXKT  or  Statutk  is  an  unimpeachable  record:  Note  to  Jtmu  t. 
JoncBy  56  Am.  Dec.  616;  but  see  Spamgler  ▼.  Jaeoby,  58  Id.  571,  where  it  waa 
held  that  the  signatures  of  speakers  and  ezecutiye  to  the  act  are  presumptiye^ 
but  not  conclusive,  evidence  of  the  passage  of  the  law,  and  this  presumption 
may  be  overcome  by  the  journals. 

OoTBRNOR  MAY  BB  Ck>MPBLLEi>  BT  Mandajcus  to  perform  ministerial  actst 
Stale  ex  rd.  Barilty  v.  Oovemor^  39  Mo.  388;  S^thtrlcuidy,  Chvemor,  29  Mich. 
327,  both  citing  the  principal  case. 

Validity  of  Statutk  authenticated  in  the  manner  prescribed  by  law  can- 
not be  impeached  by  showing  a  departure  from  the  forms  prescribed  by  the 
constitution  for  the  passage  of  the  act:  CUtf  of  St.  Louis  v.  Foster,  52  Mo.  515. 
Buch  act  is  not  void:  City  qf  Cape  OiranUau  v.  Biley,  Id.  427;  and  legislative 
Journals  are  inadmissible  as  evidence  to  impeach  the  acts  of  a  l^slature: 
Ball  V.  Fogg,  67  Id.  484;  Sherman  v.  Story,  30  Cal.  272;  but  the  constitution 
of  Missouri  has  since  provided  otherwise:  State  ex  rel.  Attorney  General  v. 
Mead,  71  Ma  270;  In  re  BoberU,  5  Col.  529,  all  citing  the  principal  case. 

Thb  PRINCIPAL  CASK  IS  CITED  iu  Toum  qf  Pac\fic  V.  Sitferi,  79  Mo.  213,  to 
the  point  that  the  statute  roll  is  the  best  evidence  of  a  legislative  enactment; 
and  in  Svana  t.  Brown^  30  Ind.  525,  that  the  statute  roll  cannot  be  impeached 
1^  other  evidence. 


Salisbubt  V.  Marine  Iksxtbanob  Gompant  of  St* 

Louis. 

[28  MnsouBi.  668.] 

IimiJiucRS  OuARANTEK  ONLY  Safb  ARRIVAL  '}F  OooDS.  They  do  uot  guar- 
antee speedy  arrival,  nor  arrival  in  time  for  an  advantageous  market,  nor 
do  they  incur  loss  from  delay  in  the  voyage,  unless  the  delay  is  pro- 
duced by  peril  insured  against,  or  the  cargo  be  subject  to  deterioration 
by  mere  lapse  of  time. 

Umtom  may  Transship  Iitsurbd  Garoo  if  original  ship  is  dinbled;  and  if 
ha»  aoting  with  discretion,  forwards  the  cargo  in  another  ship^  such  ohaafa 
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will  not  discharge  the  liwarer  of  the  goods  from  liability  for  loss  iHiiek 
may  take  place  subsequent  to  tFanaihipiiieot;  bat  if  the  traDsshipmesit  ii 
not  neoessary,  or  without  the  insorers'  oonsent,  he  will  be 

DiLAT  OF  TWELVB  DaYS  IN  TkaNSPORTATION  OF  IVSUBXD  CaBOO, 

by  waiting  for  necessary  repairs,  will  not  justify  transshipment  of  cax^  in 
another  vessel.  By  such  transshipment  the  insorsn  are  disehacged  from 
liability  for  loss  snbsequently  happening  to  the  cargo  in  the  new  bottom. 

Appeal  from  the  St.  Louis  court  of  common  pleas.  The  opin* 
ion  states  the  facts. 

KasHon,  and  Hudson  and  Thomas,  for  the  appellant. 

Krum  and  Harding,  for  the  respondents. 

By  Court,  Btlakb,  J.  This  was  a  suit  upon  a  policj  of  in- 
surance. The  facts  were  found  by  the  court,  and  judgment 
rendered  thereon  for  the  plaintiff.  The  only  question  here  ia, 
whether,  upon  the  facts  found,  the  carrier  was  authorised  to 
transship  the  property  insured  so  as  to  subject  the  underwriter* 
to  a  loss  that  subsequently  occurred  to  the  goods  in  the  new 
bottom,  occasioned  by  a  peril  insured  against.  The  facts  found 
Are  as  follows:  "On  the  thirty-first  day  of  March,  1853,  the 
plaintiffs  were  possessed  of  twelve  wagons,  and  a  lot  of  other 
merchandise,  all  valued  in  the  policy  hereinafter  named  at  one 
thousand  nine  hundred  and  seventy  dollars;  and  the  plaintiffs 
caused  them  at  that  date  to  be  insured  at  that  valuation  in  the 
open  policy  of  John  McMechan,  issued  by  defendant;  and  so 
the  defendant  accepted  the  risk  in  consideration  of  a  premium 
of  forty-nine  dollars  and  twenty-five  cents  paid  to  the  company 
therefor,  John  McMechan  being  insured  thereon  for  the  bene- 
fit of  plaintiffs.  The  insurance  was  upon  merchandise  on  the 
steamboat  Georgia,  from  St.  Louis  to  Council  Bluffs.  And  said 
insurance  was  taken  by  indorsement  in  policy-book,  as  custom- 
ary, and  as  above  stated,  and  for  plaintiffs'  benefit.  Said  steam- 
boat Georgia  departed  on  said  voyage  with  the  merchandise 
aforesaid  on  board,  and  proceeded  in  safety  to  a  point  on  the 
Missouri  river  some  distance  above  St.  Joseph,  where,  in  en- 
deavoring to  round  a  point,  she  was  caught  by  an  eddy,  which 
she  was  trying  to  avoid,  and  forced  towards  the  river-bank, 
where  her  cabin  was  broken,  and  her  chimneys  were  caught  in 
a  tree  and  broken  off,  so  that  one  was  lost  in  the  river  and  the 
other  himg  by  attachment  to  the  boat.  This  chimney  was 
saved  and  afterwards  cut  in  two,  and  so  put  up  to  supply  tem- 
porary chimneys  by  the  hands  of  the  boat,  after  her  return  to 
St.  Joseph,  but  only  serving  as  half-chimneys.  The  water  was 
rising,  and  she  could  not  make  steam  enough  to  go  up  with  bti 
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cargo.  She  returned  to  St.  Joseph.  This  was  a  safe  port  to  lie 
in,  and  there  was  ample  room  and  warehouses  for  storage  of  her 
cargo;  or  the  boat  could  have  remained  there  in  security  with  all 
her  cargo  unmoved  in  safety  on  board  until  she  could  have  sent 
an  order  to  St.  Louis  for  new  flues  and  received  them  at  St. 
Joseph,  where  she  could  have  readily  put  them  up  and  pro- 
ceeded on  her  voyage.  St.  Louis  was  the  nearest  port  where 
the  necessaiy  chimneys  and  repairs  could  have  been  procured. 
It  would  have  taken  twelve  days  to  have  made  the  trip  to  St. 
Louis,  put  on  the  necessary  repairs,  and  returned  to  St.  Joseph, 
or  to  have  sent  to  St.  Louis  for  chimneys  and  put  them  up. 
The  only  obstruction  to  her  proceeding  on  the  voyage  with  her 
cargo  was  her  want  of  sufficient  draught  from  loss  of  chimneys 
to  keep  up  a  sufficiently  hot  fire  to  make  steam  enough  for  up 
navigation. 

''  It  also  appears  that  some  boats  can  sometimes  construct 
temporary  flues  out  of  common  boards  and  sacking  for  the  pur- 
pose of  increasing  the  draught,  and  have  so  sometimes  proceeded 
up  stream  for  hundreds  of  miles  with  cargo  on  board,  but  that 
the  Georgia  was  not  so  constructed  as  to  be  able  to  do  ho.  As 
it  was  in  this  case,  the  Georgia,  at  Council  BlufEs,  made  a  con- 
tract with  the  Kansas  steamboat  by  which  the  Kansas  paid  hear 
a  large  proportion  of  her  freight  to  accrue,  and  the  whole  cargo, 
including  the  merchandise  in  question,  was  transshipped  to 
the  Kansas,  with  which  the  Kansas  left  that  port  and  proceeded 
towards  Council  Blufib,  and  on  her  way,  about  the  twentieth  of 
April,  1854,  was,  by  a  peril  of  the  river,  sunk.  Port  of  said 
merchandise  insured  was  lost,  and  part,  being  xdne  wagons, 
saved  in  a  damaged  condition.  This  property  saved  was  worth 
three  hundred  and  sixty  dollars.  The  whole  amount  insured 
was  one  thousand  nine  hundred  and  seventy  dollars.  The  sal- 
vage was  therefore  eighteen  and  one  third  per  cent  of  the  valua- 
tion in  the  policy.  Applying  this  percentage  to  the  actual 
invoice  value  (which  was  one  thousand  nine  hundred  and  ten 
dollars  and  fifty  cents),  as  required  by  the  terms  of  the  policy  in 
case  of  partial  loss,  the  actual  damage  to  the  plainti£fs  was  one 
thousand  five  hundred  and  forty-one  dollars  and  thirteen  cents 
on  July  1, 1853.  Due  preliminary  proof  was  o£fered,  but  waived 
by  the  company's  refusal  to  pay  upon  other  facts  in  the  case. 
If  the  company  became  liable  to  pay,  that  liability  was  mature  on 
the  first  of  July,  1854.  Both  steamboats  were  seaworthy  at  the 
time  of  their  respective  shipments  of  said  cargo.  The  court  find, 
also:  1.  That  said  loss  of  chimneys  was  the  only  hindeiance  to 
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the  Georgia's  proceeding  on  her  voyage;  and  that  without  other 
repairs  than  above  mentioned,  as  made  by  cutting  one  chimney 
into  two,  she  returned  in  safety  to  St.  Louis,  her  port  of  departs 
ure,  and  thence  proceeded  down  the  Mississippi  without  further 
repairs,  but  that  without  further  repairs  she  could  not  make 
sufficient  steam  to  proceed  from  St.  Joseph  to  Council  Blufib 
with  her  cargo;  2.  That  all  needful  repairs  could  have  been 
made  at  moderate  costs,  in  forty-eight  hours,  at  St.  Louis, 
whereupon  she  could  have  resumed  and  completed  her  %oyage 
to  Council  Blufib;  that  but  one  new  chimney  was  required 
from  St.  Louis;  the  other  chimney,  which  had  been  cut  in 
two,  could  have  been  riveted  together  and  put  up  at  St.  Jo> 
seph,  and  also  at  St.  Louis;  that  the  Georgia  would  have  re- 
quired but  twelve  days  to  have  returned  to  St.  Louis  and 
repaired,  and  returned  again  to  St.  Joseph,  and  started  on  her  | 

voyage  up  with  said  cargo,  which  could  in  the  mean  time  have  i 

been  stored  safely  at  St.  Joseph;  3.  That  the  Georgia  could  . 
have  remained  safely  at  St.  Joseph  without  any  change  of  cargo; 
ordered  and  obtained,  at  reasonable  cost,  a  new  chimney  from 
St.  Louis;  put  up  both  chimneys  at  St.  Joseph,  and  after  twelve 
days'  delay  thence  from  her  arrival,  which  would  have  been  all 
the  detention  necessary,  could  have  proceeded  on  and  accom- 
plished the  voyage  insured  in  two  or  three  days  from  that  time; 
4.  That  this  merchandise  was  intended  to  proceed  on  the  route 
to  California  with  its  owners,  the  plaintiffs,  in  that  season  which 
commenced  (for  the  departure  of  trains  from  various  points 
from  Council  Bluffs  down  below  St.  Joseph,  so  far  as  Weston 
and  IndependcQce)  from  the  first  of  April  to  the  middle  of  May; 
and  the  Georgia  left  St.  Joseph  on  her  return  to  St.  Louis  on 
the  eighteenth  of  April,  1854.  The  interest  on  damages  from 
July  1,  1853,  to  the  present  time  is  one  hundred  and  seventy- 
one  dollars  and  forty-nine  cents." 

From  these  facts,  the  main  question  arises,  Will  a  detention 
for  twelve  days,  on  a  voyage  up  the  Missouri,  from  St.  Louis  to 
Council  BluffSy  warrant  the  boat  originally  undertaking  to 
transport  the  goods  in  transshipping  them  on  another  boat  so 
as  to  continue  the  policy  on  the  goods  in  the  new  bottom? 
The  Georgia  was  disabled,  by  the  loss  of  one  chimney  and  by 
her  cutting  the  other  into  two  parts  in  order  to  come  down  to  St. 
Joseph,  from  immediately  prosecuting  her  voyage  up  the  Mis- 
souri. She  returned  to  St.  Joseph,  and  there  had  a  safe  port. 
The  goods  were  on  board  uninjured;  there  were  good  and  suffi- 
cient warehouses  to  store  away  the  goods,  and  it  would  have 
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taken  about  twelve  days  for  the  Georgia  to  have  come  down  to 
St.  Louis,  and  refitted  and  repaired,  and  returned  to  St.  Joseph 
ready  to  proceed  on  her  voyage.  Or  she  might  have  remained 
in  the  port  of  St  Joseph  in  safety,  with  her  cargo  uninjured, 
until  she  could  have  sent  to  St.  Louis  and  have  procured  the 
necessary  repairs,  and  have  been  ready  for  the  trip  again  in 
twelve  days.  So  the  detention  of  twelve  days  is  all  that  she 
had  to  justify  her  in  making  the  transshipment. 

This  detention  does  not,  in  our  opinion,  break  up  this  voyage, 
so  as  to  make  it  the  master's  duty  to  transship,  or  give  him  the 
privilege  to  transship.  Here,  by  the  boat's  running  into  an  eddy, 
she  had  her  chimneys  carried  away;  one  was  entirely  lost  over- 
board, the  other  was  lodged  and  retained,  was  cut  into  two 
parts,  and  put  up  so  as  to  enable  the  boat  to  descend  the  nver 
to  the  port  of  St  Joseph;  but  these,  thus  cut  and  shortened, 
were  not  of  sufficient  length  to  make  draught  sufficient  to  create 
steam  enough  to  propel  the  boat  up  stream.  There  was  no 
place  to  procure  a  chimney  nearer  than  St.  Louis.  The  boat 
came  to  a  safe  and  sufficient  harbor,  and  could  have  come  on 
down  to  St.  Louis,  and  procured  a  new  chimney,  have  the  other 
again  put  together  by  rivets  and  bands,  making  a  sufficiently  good 
chimney,  and  have  returned  to  St.  Joseph  in  twelve  days,  or 
might  have  all  necessary  repairs  ordered  from  St.  Louis  and  in 
twelve  days  been  ready  to  commence  again  ascending  the  river 
from  the  port  of  St.  Joseph.  Was  it  the  duty  of  the  master  to 
make  this  transshipment.  The  goods  were  wagons — ^property 
not  easily  deteriorated  by  delay  in  delivery.  Now,  suppose  the 
Oeorgia  had  been  run  on  a  sand-bar  in  the  night,  with  a  falling 
river,  and  had  been  detained  in  making  efforts  to  extricate  her- 
self from  the  bar  for  twelve  days  in  vain:  would  this  have  been 
a  sufficient  cause  to  justify  transshipment  in  a  lighter  vessel,  so 
as  to  continue  the  policy  in  the  goods  in  the  new  bottom? 
Surely  not.  The  insurers  did  not  estimate  the  rapidity  with 
which  the  voyage  was  to  be,  or  could  be,  made.  The  safety  of 
the  goods  on  the  voyage,  long  or  short,  was  their  object. 

We  are  of  opinion  that  the  facts  found  here  by  the  court  did 
not  amount  to  a  breaking  up  of  the  voyage,  or  to  such  a  disaster 
to  the  boat  as  would  justify  her  in  sending  on  the  goods  by  a  new 
bottom;  that  this  transshipment  was  at  the  master's  risk,  and 
not  at  the  insurers';  it  was  for  his  interest  and  not  for  the  benefit 
of  all.  The  insurers  guarantee  only  the  safe  arrival  of  the  goods. 
They  do  not  guarantee  the  speedy  arrival;  nor  do  they  incur  any 
loss  on  account  of  the  new  delay  in  the  voyage,  unless  the  delay 
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be  produced  by  a  peril  iiunired  against,  and  the  cargo,  in  con- 
seqiienoe  of  the  damage  occasioned  bj  such  peril,  or  of  its  per- 
ishable quality,  be  subject  to  deterioration  by  mere  lapse  of 
time;  nor  do  the  insurers  guarantee  by  their  general  undertak- 
ing that  the  cargo  shall  arrive  in  time  for  an  advantageous 
market;  they  have  nothing  to  do  with  the  fluctuations  of  the 
market.    If  the  vessel  be  only  partially  injured,  and  might  be 
repaired  in  a  reasonable  time  and  at  reasonable  cost,  it  is  the 
duty  of  the  master  to  do  it,  and  to  forward  the  goods  in  his 
own  vessel:  SchtdU  v.  Ohio  Ins,  Oo.^  1  B.  Mon.  336.    The  de- 
tention of  twelve  days  in  this  case  is  not  an  unreasonable  delay. 
The  mastet  should  have  waited  and  made  the  repairs,  and  then 
proceeded  on  his  voyage.    His  tiansahipment  in  this  case  can- 
not be  said  to  be  for  the  general  interest  of  all  parties.    Ko 
doubt  that  a  master  may  tnmsship  when  his  vessel  has  been  so 
injured  that  repairs  would  be  unreasonable,  or  the  time  required 
to  make  them  so  long  as  to  ruin  the  goods  by  delay.    ''  By  the 
contract,  the  ship-owner,  and  the  master  as  his  agent,  is  bound 
to  carry  the  goods  to  their  destination  in  his  own  ship,  if  not 
prevented  from  doing  so  by  some  event  which  he  has  not  occa- 
sioned, and  over  which  he  has  no  control:"  SkipUm  v.  Thorn'- 
ton,  9  Ad.  &  El.  814.     "  If,  by  reason  of  the  damage  done  to 
the  ship,  or  through  want  of  necessary  matiftriala  she  cannot  be 
repaired,  at  all,  or  not  without  very  general  loss  of  time,  the 
master  is  at  liberty  to  procure  another  ship  to  transport  the 
cargo  to  the  place  of  destination.    But  if  his  own  ship  can  be 
repaired,  he  is  not  bound  to  send  the  cargo  by  another,  but 
may  detain  it  till  the  repairs  are  made:"  Abbott  on  Shipping, 
448,  449.    The  general  doctrine,  however,  clearly  is,  that  if,  by 
reason  of  stranding  or  some  other  unexpected  cause,  it  becomes 
impossible  to  convey  the  cargo  safely  to  its  destination  in  his 
own  vessel,  the  master  is  to  do  what  a  prudent  man  would 
think  most  for  the  benefit  of  all  concerned.    Transshipment  to 
the  place  of  destination,  if  it  be  practicable,  is  the  first  object, 
because  that  is  the  furtherance  of  the  original  object:  Augell  on 
Carriers,  sec.  187.    It  is  recognized  as  an  undoubted  doctrine 
of  insurance  law  that  if  the  original  ship  be  disabled,  and  the 
master,  acting  with  a  wise  discretion,  as  the  agent  of  the  mer- 
chant and  the  ship-owners,  forwards  the  cargo  in  another  ship, 
such  necessity  and  justifiable  change  of  ship  will  not  discharge 
the  underwriter  on  the  goods  from  liability  for  any  loss  which 
may  take  place  on  goods  subsequentiy  to  such  transshipment; 
but  if  this  transshipment  be  without  neoessiiy,  or  without  the 
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tmderwriter's  consent,  he  will  be  dischax^ged.  If,  in  the  course 
of  the  TOjage,  the  ship  becomes  so  disabled  as  to  be  incapable,  bj 
any  means  at  the  master's  disposal,  of  being  repaired  at  all  so 
as  to  take  on  the  cargo,  the  master,  as  agent  for  all  concerned, 
may  procure  another  ship  in  which  to  forward  the  cargo  to  its 
port  of  destination;  and  in  such  case  the  change  of  ship  does 
not  discharge  the  underwriter  on  goods,  freight,  or  profits 
from  his  liability  for  any  loss  on  the  subjects  they  have  insured 
which  may  occur  subsequently  to  such  change  of  ship:  Amould 
on  Ins.  178,  179. 

In  the  case  of  Fidd  v.  CitiMens*  Im.  Co,^  11  Mo.  60,  the  origi- 
nal boat  was  so  injured  that  she  could  not  pursue  her  voyage;  she 
stored  her  cargo  safely  and  returned  to  St.  Louis,  where  she  was 
repaired.  She  shipped  her  cargo,  as  she  thought  it  her  duty  to 
do,  but  the  master  of  the  original  boat  insured  made  an  agree- 
ment with  the  insurance  company  that  they  would  be  bound  by 
their  policies  on  the  cargo  in  the  new  bottom.  He  did  not  run 
the  risk  of  transshipping,  in  the  idea  that  the  policy  on  his  boat 
attached  to  the  transshipped  cargo.  He  therefore  made  an 
agreement  with  the  underwriters  in  relation  to  it.  It  does  not 
bear  with  any  authority  on  this  question. 

We  have  carefully  looked  into  the  various  decisions  on  this 
question,  and  become  satisfied  that  the  mere  delay  occasioned  by 
waiting  for  the  necessary  repairs  in  this  case  did  not  justify  and 
warrant  the  transshipment  into  the  new  bottom,  and  ihat  the  un- 
derwriters are  discharged  from  any  loss  subsequently  happening 
to  the  cargo  in  the  new  bottom. 

It  was  the  duty  of  the  master  of  the  Georgia  to  have  repaired 
it  by  taking  proper  steps,  and  the  time  necessary  to  repair  is  not 
unreasonable.  He  acted  only  for  his  own  interest,  disregarding 
the  underwriters.  Permit  such  an  accident  or  such  a  disaster, 
under  such  circumstances,  so  easily  repaired,  and  causing  only 
a  few  days'  detention  in  a  safe  port,  the  cargo  uninjured,  to  jus- 
tify the  master  in  breaking  up  his  voyage  and  changing  the  boat, 
and  thereby  causing  the  policy  to  attach  on  the  cargo  in  the  new 
bottom,  and  the  rights  and  safety  of  underwriters  must  gradu- 
ally give  way  and  fall,  without  a  principle  to  support  and  pro- 
tect them. 

Under  this  view,  the  judgment  of  the  court  below  must  be 
reversed,  and,  with  the  concurrence  of  the  other  judges,  it  is 
reversed  accordingly.  

Dbiat  of  Insdbed  Gaboo  for  three  weeka  is  not  sufficient  cause  to  Justify 
the  nutfter  of  a  yesael  in  transshiping  cargo,  and  where  such  transshipment  is 
BMle  wlthoat  the  consent  of  the  insorera,  they  will  be  diachiiged  from  li»- 
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bility:  MaUnekrodi  ▼.  J^erson  Fire  InM.  Co.,  1  Mo.  App.  208,  citing  the  prin* 
dpal  case.  Unneoeuary  transshipment  of  goods  insured  in  one  Teasel  to  aa* 
other  discharges  the  insurers:  1  Phillips  on  Ins.  550,  citing,  with  others,  thm 
principal 


Vasquez  v.  Ewino. 

[34  Ml8W>UBl,  81.] 

▲cT  07  GoKORiss  ComriRHiNO  Approved  Subvet  of  commons  in  viUagea 
was  equivalent  to  a  patent,  and  conveyed  to  the  city  of  St.  Louis  a  per- 
fect title  to  her  commons  from  the  government.  A  claimant  seeking  to 
dispossess  her,  or  those  claiming  under  her,  of  such  title,  must  produce 
actual  proof  of  prior  cultivation,  inhabitation,  and  possession.  Prima 
/aeU  proof  of  such  fact  is  not  sufiScient. 

C)0-TBNANT  IN  POSSESSION    IS    NOT   EsTOPPED  FROM  DeKTINO  TlTLB  OF  HI8 

Ck>-TBNANTS,  where  he  came  into  possession  through  a  deed  from  another 
co-tenant  against  whom  he  had  obtained  judgment  of  possession  at  the 
time  that  the  deed  was  made,  at  which  time  a  writ  for  delivery  of  posses- 
sion was  in  the  hands  of  an  officer.  This  latter  proceeding  terminated 
the  co-tenancy;  actual  execution  of  the  writ  was  not  necessaiy  to  effect 
that  object. 
Parties  cannot  Claim  Equitable  Relief  in  Action  of  Ejectment, 
UNDER  Petition,  the  allegations  of  which  are  only  suited  to  try  the 
legal  title.  If  the  parties  are  entitled  to  equitable  relief,  they  must  seek 
it  in  a  separate  proceeding. 

Ejeoticent  to  recover  possession  of  certain  lands  in  the  county 
of  St.  Louis.  Plaintiffs  claim  title  as  heirs  of  one  Benito  Vas- 
quez, and  allege  that  said  lands  were  confirmed  to  them  by  act 
of  congress,  June  13,  1812.  At  the  trial,  they  introduced  in 
evidence  a  certified  copy  of  an  extract  from  a  list  furnished  by 
the  recorder  of  land  titles  in  the  state  of  Missouri  to  the  sur- 
veyor general  of  Illinois  and  Missouri,  pursuant  to  act  of  con- 
gress of  May  26,  1824.    The  extract  is  as  follows: 


Ko.  658. 


1825. 


August  13. 


Near  town  of 
St.  Louis. 


Bounded  in  part  east- 
wardly  by  the  com- 
mons or  vacant  land; 
thence  running  back 
eight  arpens,  so  as  to 
include  the  spring 
usually  called  Beni- 
to's spring. 


Feet. 


Arpena. 


4  front. 
8  deep. 


Plaintiffs  also  introduced  in  evidence  a  certificate  of  the  sur- 
veyor general  of  Illinois  and  Missouri,  to  the  effect  that  the 
above  is  a  true  copy  of  the  extract,  and  that  it  stood  in  the  naiae 
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of  Benito  Vaaqnez*  legal  representatiyes.  Plaintiffs  also  intro- 
duced as  eyidence  a  certified  copy  of  United  States  survey.  No. 
2965,  which  survey  was  for  the  legal  representatives  of  said 
Yasquez,  of  a  tract  of  land  four  by  eight  arpens,  and  embracing 
the  land  at  present  in  controversy.  They  introduced  evidence 
to  prove  that  they  were  the  heirs  and  legal  representatives  of 
said  Yasquez;  that  one  Quinette  had  been  in  possession  of  the 
land,  holding  a  portion  of  the  Yasquez  title;  that  defendant, 
claiming  by  tiUe  adverse  to  that  of  Yasquez*  heirs,  having  ob- 
tained judgment  against  Quinette  for  possession  of  said  land, 
and  that  a  writ  of  possession  having  been  placed  in  the  sheriff's 
hands,  Quinette  executed  a  deed  of  said  tract  to  Ewing,  which 
deed  recited  that  the  land  conveyed  thereby  is  **  the  same  which 
the  said  party  of  the  first  part  acquired  of  the  heirs  and  legal 
representatives  of  Benito  Yasquez  by  deed  bearing  date  Septem- 
ber 3,  1847,"  etc.  Defendant  Ewing  proved  that  the  tract  of 
land  in  controversy  was  embraced  within  the  common  of  St 
Louis,  as  per  the  United  States  survey.  Upon  motion  of  de- 
fendant the  court  instructed  the  jury  that  plaintiffs  were  not 
entitied  to  recover.  Plaintiffs  excepted,  and  bring  the  case  to 
this  court  by  writ  of  error. 

F.  A,  Dick,  for  the  plaintiffs  in  error. 

H.  S.  Oeyer,  for  the  defendant  in  enx>r. 

By  Court,  Soott,  J.  1.  The  case  of  Le  Jiois  v.  BrameU,  4 
How.  449,  establishes  the  doctrine  that  the  approved  survey  of 
the  commons  of  a  village  confirmed  by  the  act  of  June  13, 1812, 
is  equivalent  to  a  patent.  If  this  is  so,  then  the  city  of  St. 
Louis  had  as  perfect  a  titie  from  the  general  government  to  her 
commons  as  could  be  obtained.  That  tiUe  being  perfect,  it 
could  only  be  surmounted  by  the  proof  of  facts  which  showed 
that  she  could  not  have  had  title.  Her  titie  could  not  be  as- 
sailed by  the  government,  nor  any  one  claiming  subsequentiy  to 
her  confirmation.  By  the  act  of  1812,  if  one  could  actually  show 
that  he  inhabited,  cultivated,  or  possessed  a  lot  within  its  mean- 
ing prior  to  the  twentieth  of  December,  1803,  within  the  boun- 
dary of  the  survey  of  the  commons,  he  would  have  a  better  titie 
than  the  city;  for,  being  a  lot  inhabited,  cultivated,  or  possessed, 
it  could  not  have  been  commons.  But  the  city  having  a  perfect 
titie  against  the  government,  and  against  all  the  world  except 
such  a  claimant,  in  order  to  dispossess  her,  or  those  claiming  un- 
der her,  the  fact  of  cultivation,  inhabitation,  or  possession  prior 
to  the  twentieth  of  December,  1808,  must  be  actually  proved. 
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Prima  facie  eridenoe  of  such  fact  ia  not  sufficient.  The  city 
haying  a  perfect  title  against  all  who  do  not  show  actual  inhab- 
itation, cultivationy  or  posaesdon,  on  what  principle  in  law  or 
reason  can  one  who  has  only  prima/acie  evidence  of  one  of  these 
facts  overthrow  her  title  ?  Her  perfect  title  is  of  no  avail  if, 
when  it  is  attacked,  she  has  to  disprove  her  assailant's  title. 
As  against  the  perfect  title,  nothing  but  an  actual  showing  of 
the  existence  of  the  fact  which  will  overcome  it  can  be  deemed 
sufficient.  The  villages  whose  commons  were  confirmed  bj  the 
act  of  1812  were  not  authorized  to  prove  their  claims  before  the 
recorder  under  the  act  of  1824.  How  unjust,  then,  to  make  the 
proof  taken  by  an  individual  claimant  of  such  effect  as  to  throw 
the  burden  of  disproving  it  on  the  villages.  If  the  villages  could 
have  proved  their  claims,  then  they  would  have  prima  facie 
evidence  against  prima  facie,  and  being  in  possession,  they  could 
not  be  disturbed.  By  the  act  of  1812,  the  title  of  the  villages  to 
commons  could  only  be  overcome  by  actual  proof  of  the  inhab- 
itation, cultivation,  or  possession  of  port  of  them  prior  to  the 
twentieth  of  December,  1803,  by  inhabitants  of  the  villages,  as 
a  lot,  out-lot,  or  common  field-lot.  If  it  was  competent  to  con- 
gress to  do  so,  we  will  not  presume  that  they  intended  by  the 
act  of  1824  to  require  evidence  less  strong  than  the  act  of  1812 
to  overthrow  the  claims  of  the  villages  enumerated  in  the  act  to 
their  commons. 

We  are  not  aware  of  any  case  in  which  the  precise  point 
involved  in  this  controversy  has  arisen.  The  doctrine  that  the 
certificates  and  proofs  taken  before  the  recorder,  under  the  act 
of  1824,  were  prima  facie  evidence,  was  not  established  without 
a  struggle.  Taken,  as  it  has  been  received,  that  the  certificates 
were  prima  facie  evidence  against  the  government,  there  is  not 
much  to  be  said  against  it.  Being  evidence  against  the  govem- 
'ment,  those  claiming  subsequently  to  the  act  of  1812  cannot 
occupy  a  more  advantageous  position  than  the  government  itsel( 
maintained.  But  we  can  see  no  reason  nor  perceive  any  prin- 
ciple on  which  a  certificate  of  the  recorder  should  have  a  pre- 
vailing effect,  unless  disproved,  against  one  claiming  under  the 
act  of  1812,  or  any  act  prior  thereto.  Indeed,  it  would  be 
against  principle,  as  it  would  be  assuming  that  congress  may 
pass  a  title,  and  then,  by  a  subsequent  act,  require  less  evidence 
to  defeat  that  title  than  was  required  when  it  was  first  conveyed. 
The  certificate  would  prevail  against  one  claiming  under  the 
act  of  1812,  who  had  none,  and  who  could  not  prove  inhabita- 
tion, cultivation,  or  possession  before  the  twentieth  of  Decern- 
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ber,  1803,  because  in  that  case  there  would  on  one  side  be  bo 
eTidence  of  any  fact  which  was  requisite  to  confer  title  bj  the 
act  of  1812. 

2.  It  is  maintained  by  the  plaintifGs  that  Quinette  having 
been  a  tenant  in  common  with  them,  and  having  been  in  posses 
sion  of  the  premises  in  controversy,  the  defendant  Ewing, 
succeeding  to  Quinette's  possession  by  a  deed  from  him,  held 
likewise  as  a  co-tenant,  and  was  estopped  from  denying  the 
right  of  his  co-tenants,  the  plaintiffs,  to  tiie  possession  of  the  dis- 
puted lot.  The  &cts  preserved  in  the  record  do  not  sustain  this 
point.  It  appears  that  Ewing  sued  Quinette  to  recover  posses- 
sion of  the  lot;  that  he  obtained  a  judgment,  and  that  a  writ  for 
the  deliveiy  of  the  possession  was  in  the  hands  of  the  officer 
when  Quinette  conveyed  to  Ewing.  This  we  consider  such  an 
ouster  as  terminated  the  co-tenancy.  An -actual  execution  of  the 
writ  was  not  necessary  to  effect  that  object. 

It  is  next  insisted  that  the  purchase  by  the  defendant  Ewing 
of  Quinette's  interest  in  this  land,  and  the  recitals  in  the  deeds 
under  which  Ewing  and  Quinette  held  possession,  amounted  to 
such  a  recognition  of  the  Yasquez  title  as  estops  Ewing  from 
denying  that  there  was  such  a  title  to  this  land.  Inasmuch  as 
Ewing  claims  by  a  distinct  title,  wholly  disconnected  with  that 
of  Yasquez,  we  hold  that  the  doctrine  of  estoppel  does  not 
apply.  There  is  nothing  in  the  nature  of  an  estoppel  which 
precludes  a  party  from  setting  up  a  title  like  that  interposed  by 
Ewing  against  the  recovery  of  the  plaintiffs:  Landes  v.  Perhins, 
12  Mo.  259;  BligJU's  Lessee  v.  Rochester,  7  Wheat.  535. 

3.  The  plaintiffs,  moreover,  contend  that  the  deed  of  the  city 
to  Lane  inured  to  the  joint  use  of  himself  and  his  co-tenants, 
inasmuch  as  he  compromised  the  Yasquez  title  with  the  city,  and 
by  means  of  it  obtained  the  commons  title  from  her.  Whatever 
equity  there  may  be  in  the  defendants,  grovring  out  of  the  com- 
promise with  the  city,  about  which  we  express  no  opinion,  it  is 
evident  that  the  petition  filed  in  this  cause  is  not  so  framed  as 
to  obtain  any  such  relief.  This  action  was  brought  to  try  the 
legal  title  of  the  parties;  it  is  in  the  nature  of  an  ejectment,  and 
the  allegations  in  the  bill  are  only  suited  to  that  purpose.  If  the 
defendants  have  any  equity,  it  must  be  sought  in  a  proceeding 
so  ordered  as  to  show  that  they  are  entitled.  Surely  the  defend- 
ants  could  not  expect  that  the  court  would  hold  that  they  were 
legally  entitled  to  the  right  acquired  from  the  city,  when  they 
had  neither  paid  nor  offered  to  pay  any  portion  of  the  sum  by 
means  of  which  Lane  obtained  her  title. 

Judge  Byland  eonouning,  the  judgment  wiU  be  affirmed* 
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ScBVXT  07  Comfoirs  Contibmsd  bt  Covovsaa  Vests  Psbtsct  Tnu, 
the  validity  of  which  ia  derived  from  the  act  of  confirmation.  The  doctrine 
of  senior  and  junior  equities  and  of  relation  back  has  no  application  to  snefa 
cases;  the  elder  confirmee  has  a  better  right  than  the  junior,  without  referenoo 
to  the  date  of  the  origin  of  their  respective  claims:  Dent  ▼.  Emmeger^  14 
Wa^L  313,  citing  the  principal  case. 

CoKTiRMATiov  OF  TiTLB  BY  AcT  07  GoNOBBSs  Is  equivalent  to  a  patent^ 
and  can  only  be  defeated  by  a  prior  title  out  of  the  government:  BocUner  v. 
Walker,  30  Am.  Dec  723;  Slack  v.  OrUlum,  Id.  724;  Jackson  v.  Astor,  39  Id. 
281,  note  296. 

Equitt  will  not  Entertain  Jubisdiotion  of  a  cause  involving  title  to 
land,  where  no  ground  of  equitable  relief  is  alleged:  Buttp  v.  JUcKie^  16 
Am.  Deo.  628. 


Abrahams  v.  Kbautlbil 

[24  HiMOURI,  69.] 

Fartt  Bthldino  on  his  Own  Land  and  thebebt  Using  Wall  op  Avothib 
is  not  liable  to  the  owner  for  one  half  the  cost  of  the  wall. 

Iv  Party's  Wall  is  Used  bt  Another  to  Owner's  Injubt,  hJbt  nmody 
is  an  action  for  damages  resulting  from  such  injury. 

Ebbor  from  the  St.  Louis  circuit  court.  The  reoord  does  not 
present  any  facts  except  those  stated  in  the  opinion* 

£7100;  and  Kellogg^  for  the  plaintiffs  in  error. 

Hudson  and  Thonxas^  for  the  defendant  in  error. 

By  Court,  Soott,  J.  It  does  not  appear  from  anything  oon* 
tained  in  the  record  whether  the  wall,  the  half  of  whose  value 
is  sued  for,  stands  on  the  dividing  line  between  the  plaintiffs  and 
defendant,  or  whether  it  is  entirely  on  the  land  of  the  plaintiffs. 
Nothing  appearing  on  the  subject,  we  must  take  it  that  the 
builders  of  the  house  occupied  by  the  plaintiffs  were  not  tres- 
passers,  and  built  upon  their  own  land.  If  this  be  so,  even 
then  we  do  not  see  the  principle  on  which  the  plaintiffs  seek  to 
make  the  defendant  liable  for  one  half  of  the  cost  of  their  wall. 
If  the  principle  insisted  upon  be  a  correct  one,  then  the  use  of 
the  wall  of  the  plaintiffs  by  the  defendant,  as  a  wall  for  his 
house,  for  any,  no  matter  how  short  a  time,  would  render  him 
liable  for  half  the  cost  of  it.  Though  the  wall  might  be  an  old 
one,  in  use  for  a  great  many  years,  yet  if  one  afterwards  uses  it 
he  will  be  liable  for  one  half  of  the  original  cost.  There  may 
be  statutes  in  England,  and  in  some  of  the  United  States,  which 
give  an  action  like  the  present  against  one  who  uses  the  wall  of 
another  as  a  party- wall;  but  we  have  found  no  case  at  common 
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law  which  famishes  a  grotmd  for  an  action  like  this.  If  one's 
wall  is  used  by  another  to  his  injury,  he  may  undoubtedly  ha^e 
an  action  for  such  injuxy.  The  case  of  BanHn  t.  Charless^  19 
Ifo.  490  [61  Am.  Dec.  674],  contains  a  recognition  of  this  prin- 
dple.  But  if  one  of  two  adjoining  proprietors  puts  a  structure 
on  his  land,  from  which  his  neighbor  derives  a  benefit  without 
any  injury  to  the  owner  of  the  structure,  we  know  of  no  case 
which  gives  an  action  under  such  circumstances.  If  one  makes 
use  of  his  neighbor's  fence  as  a  part  of  his  inclosure,  committing 
no  trespass  and  doing  no  injury,  will  an  action  lie  against  him 
for  half  the  cost  of  the  fence?  The  want  of  generosity  in  such 
conduct  is  a  matter  with  which  the  law  has  nothing  to  do.  If 
the  plaintiffs  have  sustained  any  injury  by  the  conduct  of  the 
defendant,  his  redress  is  an  action  for  damages  resulting  from 
such  injury.  If  the  injury  committed  amounts  to  a  nuisance, 
the  law  furnishes  an  appropriate  remedy. 
The  other  judges  concurring,  the  judgment  will  be  affirmed. 


Afl8C7UPSiT  DOES  NOT  LiB  to  recovcr  damaget  for  use  of  a  wall  standing  on 
pfafintiff's  land,  but  nsed  by  an  adjoining  owner  in  building  a  honae  on  hia 
land,  in  the  abaence  of  any  contract  between  the  parties  to  pay  for  saoh  nse: 
Si»quay  ▼.  Jeundol^  44  Am.  Deo.  483,  and  case  in  note  48& 


Oubiie's  Heibs  akd  Adminibtbatob  v.  Eddy. 

[34  MiMOUBi,  117.] 
VlBBAL  AORBBMZXrr  BITWXKN  0.  AND  E.  FOR  £.  TO  HOLD  LaND  A8  SbOU- 

RiTT  FOB  FuTUBK  Adtancis,  made  by  E.  to  C,  is  within  the  statute  of 
frauds,  and  void. 

IfORTOAOBS,  TO  SbOURS  FuTURB  LlABIUTIBSy  MUST  EZPRISS  ThAT  OrJICT. 

IParol  Contract  is  Void,  as  buko  Contrary  to  Statutx  of  Frauds, 
when  such  contract  provides  tliat  future  advances  made  by  B.  to  C.  shall 
operate  as  an  equitable  lien  or  mortgage  on  the  land  of  C.,  the  title  to 
which  is  in  B. 

Appeal  from  the  St.  Louis  land  court.  The  opinion  states 
the  case. 

Todd,  and  Krum  and  Harding,  for  the  appellants. 

Olover  and  Richardson,  and  J.  E,  Munfcrd,  for  the  respond- 
<cnt8. 

By  Courty  Btlahd,  J.  This  is  a  suit  by  the  heirs  and  adminis- 
tzator  of  Bichmond  J.  Curie,  deceased,  against  Joseph  A. 
CSddj  and  another,  to  compel  the  defendants  to  convey  to  them 
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title  to  a  certain  tract  of  land  doeoribed  in  the  petiiion,  pani» 
ant  to  their  written  agreement  to  that  effect,  upon  the  paymeni 
of  certain  moneys  specifictd  in  the  agreement. 

The  defendants  answer  and  state  that  they  and  Bichmond  J. 
Curie  made  a  joint  purchase  of  the  land,  and  that  Curie  not 
being  in  funds,  it  was  agreed  that  the  defendants  should  advance 
the  purchase  money;  that  the  title  for  Curie's  interest  should  be 
conveyed  to  them  as  a  security  for  the  money  advanced,  and  it 
was  so  conveyed  under  this  oral  contract;  and  that  at  the  same 
time  it  was  further  orally  agreed  that  the  defendants  should 
advance  for  Curie  the  money  to  pay  taxes,  costs,  etc.,  and  hold 
the  title  in  securiiy  for  these  advances;  which  they  aver  they 
made,  and  which  amount  to  six  hundred  and  sixty-seven  dol- 
lars. The  answer  also  states  that  after  the  title  was  conveyed 
to  the  defendants  it  was  agreed  orally  between  said  Curie  and 
John  Scott,  and  Beach  &  Eddy,  and  these  defendants,  that 
Beach  &  Eddy  should  advance  to  Curie  &  Scott,  goods, 
wares,  and  merchandise  for  the  purpose  of  carrying  on  their 
coal  adventure;  and  that  Curie  proposed  to  Beach  &  Eddy,  and 
these  defendants,  that  these  defendants  should  hold  the  title  of 
said  Curie's  part  of  the  land  already  conveyed  to  them  until 
the  money  or  goods  advanced  to  Curie  &  Scott,  by  Beach  & 
Eddy,  should  be  repaid  to  them;  that  Beach  &  Eddy  advanced 
to  Curie  &  Scott  goods,  wares,  and  merchandise  to  a  large 
amount;  that  Beach  &  Eddy  sued  the  administrators  of  Curie, 
and  recovered  judgment  for  a  large  amount — upwards  of  eight 
thousand  four  hundred  dollars;  and  that  this  judgment  is  not 
satisfied,  but  the  money  is  still  due  to  the  said  Beach  &  Eddy, 
said  Eddy  being  one  of  the  defendants  to  this  suit.  The  an- 
swer avers  that  said  Curie  always,  up  to  the  time  of  his  death, 
verbally  recognized  and  acknowledged  the  right  of  these  defend- 
ants to  hold  the  title  to  bis  share  of  said  land  until  said  advances 
were  paid.  The  answer  avers  that  Bichmond  J.  Curie  did  not 
in  his  life-time  fully  pay  and  reimburse  to  these  defendants  the 
sum  of  two  thousand  five  hundred  dollars,  advanced  by  them 
for  him,  in  order  to  pay  the  purchase  money  for  the  land.  They 
say  that  there  is  justly  due  to  these  defendants  the  amount  of 
money  specified  in  the  judgment  in  favor  of  Beach  &Eddy,  and 
also  the  amount  for  advances  and  costs  and  services  rendered, 
amounting  to  one  thousand  one  hundred  dollars  or  one  thou- 
sand two  hundred  dollars. 

The  court  struck  out  that  part  of  the  answer  in  relation  to  the 
advances  made  by  Beach  &  Eddy  to  Curie  &  Scott.    There  was 


Oct  1866.]       Cuble's  Heibs  sxa  v.  Eddy.  701 

a  bearing  and  finding  of  facts;  no  Terbal  agreement  found — ^no 
finding  as  to  the  manner  of  acquiring  the  title  by  the  defend- 
ants except  what  appears  from  the  miting.  The  court  decreed 
title  to  be  made  upon  the  payment  of  nine  hundred  and  sixiy* 
seven  dollars,  the  amount  allowed  to  defendants  for  advances 
and  services,  and  from  this  part  of  the  decree  the  plaintiffs  bring 
the  case  here  by  writ  of  error;  and  the  defendants  bring  it  here 
by  appeal  because  the  court  refused  to  allow  the  matters  set  up 
in  the  answer  in  regard  to  the  agreement  verbally  made  by  Curie 
to  the  defendants  to  hold  the  land  subject  to  the  advances  made 
by  Beach  &  Eddy  to  Curie  &  Scott.  The  defendants  contend 
that  these  advances  were  by  agreement  to  be  charges  on  the 
land,  and  that  they  are  not  bound  in  equity  to  convey,  unless 
these  sums  be  first  paid  back.  The  agreement  is  as  follows: 
"Whereas  we  have  this  day  received  from  BichardF.  Barrett 
a  bond  for  a  deed,  for  the  undivided  half  of  forty  arpens  of 
land  purchased  of  Dominike  Burthe  and  others,  dated  the  tenth 
of  July,  1847;  and  whereas  Richmond  J.  Curie  is  the  owner  of 
one  third  of  said  land  conveyed  by  said  Barrett,  we  bind  our- 
selves, after  the  payment  by  said  Curie  of  one  note  of  five  hun- 
dred dollars,  and  one  note  of  two  thousand  dollars,  given  to 
Joseph  A.  and  J.  P.  Eddy,  and  any  other  liabilities  of  said 
Curie  to  us,  to  convey  to  him  his  interest  of  one  third  of  the 
above  land.  St.  Louis,  Mo.,  July  12, 1847.  Signed  J.  A.  A 
J.  P.  Eddy." 

There  are  no  verbal  agreements  found  to  exist  between  the 
parties.  We  suppose  the  act  of  the  court  below,  cutting  out,  on 
motion,  the  defendant's  claim  to  hold  the  land  until  the  money, 
goods,  wares,  and  merchandise  advanced  to  Curie  &  Scott  should 
be  refunded,  rendered  no  finding  necessazy  as  to  any  agreement  on 
that  matter.  The  two  thousand  five  hundred  dollars  were  found 
to  have  been  paid  by  Curie  in  his  life-time  to  the  defendants. 
The  main  questions,  then,  in  this  case  involve  the  correctness  of 
the  rulings  of  the  lower  court  in  regard  to  allowing  the  claim 
for  taxes,  fencing  the  land^  and  other  costs  accruing  on  account 
of  the  land,  and  the  allowance  for  services  of  the  defendants  in 
attending  to  this  matter.  These  are  the  subjects  on  the  rulings 
in  regard  to  which  the  plaintifb  complain. 

The  other  party  complain  of  the  rulings  cutting  out  their 
rights  to  hold  the  title  subject  to  advances  made  by  Beach  A 
Eddy  to  Curie  &  Scott. 

So  far  as  regards  the  plaintiffs'  objections,  we  think  that  the 
agreement  to  convey  gives  the  right  to  demand  that  the  taxes. 
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costs  in  defending  title,  fees  in  relation  to  the  land,  inclosures^ 
etc.,  should  be  paid  by  Curie  in  his  proper  proportion  to  the  de- 
fendants before  he  can  demand  the  conveyance  to  be  made  to  hiia. 
But  so  far  as  regards  the  services  in  attending  to  this  businesai^ 
we  entertain  great  doubts  of  the  propriety  of  such  claim;  but  am 
the  record  shows  that  the  plaintiffs  were  willing  to  admit  thros 
hundred  dollars  of  these  services,  we  will  not  reverse  for  allow- 
ing to  them  that  amount.  The  words  "and  any  other  liabili- 
ties of  said  Curie  to  us"  may  be  fairly  understood  to  embraoo 
all  proper  liabilities  incurred  by  them  in  regard  to  the  subject- 
matter  of  the  contract.  They  did  not  know  what  these  might 
be;  therefore,  under  this  expression,  the  payment  of  money  by 
the  defendants,  as  specified  in  the  account  presented  by  them, 
might  properly  form  a  debt  from  Curie  to  them.  It  becomes  a 
liability  resting  on  Curie,  which  must  be  discharged  before  he 
can  require  the  title  to  be  conveyed  to  him.  We  see  no  reason, 
therefore,  to  reverse  the  judgment  below  for  anything  alleged 
by  the  plaintiffs  in  their  writ  of  error. 

The  defendants  contend  that  by  the  parol  agreement  hf 
Curie  and  themselves  the  advances  made  by  Beach  &  Eddy  to 
Curie  &  Scott  became  liens  on  the  land  of  Curie,  and  that  the 
court  below  should  have  required  by  its  decree  that  this  sum 
should  be  paid  out  of  the  land  before  the  defendants  can  be 
equitably  or  legally  required  to  convey.  They  say  it  is  of  the 
nature  of  a  mortgage,  at  least  an  equitable  mortgage;  and  thai 
by  the  title  remaining  in  the  hands  of  defendants,  taken  in  their 
name  at  first,  they  being  the  legal  owners  of  the  land,  any  ad- 
vances made  by  Beach  &  Eddy  to  Curio  &  Scott  are  in  law  pre- 
sumed to  be  made  on  this  land,  looking  with  an  eye  to  this  land 
as  a  means  of  payment  in  future. 

By  our  statute  no  action  shall  be  brought  upon  any  contract 
for  the  sale  of  lands,  tenements,  hereditaments,  or  any  other 
interest  in  or  concerning  them,  unless  the  agreement  upon 
which  the  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
charged  therewith,  or  some  other  person  by  him  lawfully  thereto 
authorized.  Now,  in  the  opinion  of  this  court  the  verbal  agree- 
ment between  Curie  and  these  defendants  to  hold  the  land  sub- 
ject to  the  advances  to  be  made  by  Beach  &  Eddy  to  Curie  & 
Scott  is  within  the  provisions  of  this  statute,  and  therefore  not 
binding.  Consequently  it  was  proper  in  the  court  below  to 
strike  out  so  much  of  the  defense  as  rested  on  this  agreements 

There  is  much  learning  on  the  subject  of  mortgages  to  seouie 
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fature  liabilities.    But  it  seems  that  the  mortgage  for  this  pur« 
pose  must  express  the  object.     The  assistant  vice-chancellor,  in 
the  case  of  Walker  t.  Snediker,  1  Hoff.  146,  said:  <'  It  had  been 
settled  in  equity,  by  repeated  decisionfii.  that  a  mortgage  to  secui^e 
future  as  well  as  present  responsibilities  is  good;  but  the  better 
opinion,  if  not  decided  law,  is,  that  the  mortgage  must  express 
the  object.    It  is  certain  that  it  cannot  be  rendered  available 
for  future  liability  by  a  subsequent  parol  agreement.''    In  Jar- 
vis  V.  Bogera,  15  Mass.  892,  Parker,  C.  J.,  said:  ''I  admit  that 
by  the  principles  of  the  civil  law,  as  they  have  been  applied  to 
mortgages,  if  the  debtor  pledges  property  for  the  security  of  a 
debt,  and  afterwards  another  debt  is  contracted  to  the  same 
party,  the  creditor  may  retain  until  both  debts  are  paid,  provided 
no  other  security  is  given  and  no  stipulation  is  made  with  respect 
to  the  second  debt,  tending  to  negative  the  presumption  of  an 
implied  contract,  that  the  pledge  should  be  so  retained.     But 
this  doctrine,  I  believe,  is  founded  upon  the  presumption  of 
such  contract,  and  where  there  is  no  original  contract  to  pledge, 
there  can  be  no  presumption  with  respect  to  a  subsequent  debt.  *' 
Chief  Justice  Sharkey,  in  WUliama  v.  Slratton,  10  Smed.  &  M.  426, 
said:  "A  deposit  of  all  the  titie  deeds,  as  a  security  for  a  debt 
created  at  the  time  the  deposit  is  made,  is  generally  recognized 
as  constituting  an  equitable  mortgage.     Such  equitable  liens 
have  met  with  very  decided  opposition  in  England,  though  they 
have  been  generally  sustained;  but  it  is  admitted  on  all  bauds 
that  they  should  not  be  extended  beyond  their  present  limit. 
Such  a  mortgage  is  in  direct  opposition  to  the  statute  of  frauds, 
in  regard  to  which  we  have  said  that  we  will  create  no  exceptions 
not  found  in  the  statute.     Lord  Eldon  said,  in  departing  from 
the  rule  of  the  statute,  there  is  no  rule  to  go  by,  and  it  was 
essential  that  those  who  wished  to  render  such  securities  valid 
should  learn  the  utility  of  requiring  two  or  three  lines  in  writing. " 
In  ShirU  v.  Dieffenbach,  3  Pa.  St.  234,  it  was  held  that  there 
could  be  no  such  thing  as  a  parol  mortgage  of  lands  in  Penn- 
sylvania: Bowers  v.  Oyster,  3  Pa.  239.     The  court  of  appeals 
of  Kentucky,  in  Van  Meier  v.  McFaddin,  8  B.  Mon.  435,  said: 
**  We  are  strongly  inclined  to  the  opinion  that  the  mere  deposit 
of  tiUe  deeds  should  not  be  regarded  in  this  state  as  constituting 
any  lien  upon  real  estate.     If  permitted  to  have  this  effect,  an 
interest  in  landed  property  is  created  by  the  contract  of  the 
parties  not  reduced  to  writing,  in  direct  violation  of  the  statute- 
of  frauds.     Under  our  registry  laws,  the  mere  possession  of  the 
title  deeds  is  of  no  real  importance  to  the  owner  of  the  estate 
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He  oan  procure  office  copies  and  use  them  without  aocounting 
for  the  abeenoe  of  the  original  deeds,  and  that  necessitj  which 
gave  rise  to  this  doctrine  of  implied  or  equitable  lien  haying  no 
existence  here,  the  doctrine  itself  would  be  difficult  to  be  main- 
tained, either  upon  the  ground  of  principle  or  of  public  policy/' 
Lord  Eldon  said,  in  Ex  parte  Eooper,  19  Yes.  480,  that  "  there 
never  was  a  case  where  a  man  having  taken  a  mortgage  by  legal 
conveyance  was  afterwards  permitted  to  hold  that  estate  as 
further  charged,  not  by  legal  contract,  but  by  inference  from 
the  possession  of  the  deed."  The  same  chancellor  said,  in  Eg 
parie  Whitbread^  Id.  210:  "  Upon  this  subject  I  must  always  pro- 
test that  the  doctrine  now  prevailing  ought  never  to  have  been 
established.  The  law  previously  was,  that  if  there  was  a  clear 
mortgage  and  a  subsequent  advancement,  the  latter  could  not 
be  added  without  writing.  When  that  was  once  determined, 
how  could  it  be  said  that  these  deposits  should  have  this  effect?" 

Without  deciding  whether  there  can  be  an  equitable  mort- 
gage under  our  system  of  law  or  not,  the  court  is  fully  satisfied 
that  the  parol  contract — set  up  in  this  case  by  the  defendants  in 
order  to  make  the  future  advances  to  Ourle  &  Scott  operate  as 
an  equitable  lien  or  mortgage  on  the  land  of  Ourle,  the  title  of 
which  was  then  in  the  defendantsr-is  void,  being  contrary  to 
the  statute  of  frauds  and  perjuries. 

Upon  this  contract,  then,  which  was  contrary  to  the  statute, 
the  defendants  cannot  insist  on  tacking  their  debt  against  Ourle 
&  Scott  to  the  amount  of  the  purchase  money  originally  ad* 
vanced  by  them  for  Ourle,  and  which  has  been  paid  back,  and 
require  this  debt  to  be  paid  before  they  convey  according  to 
their  written  agreement.  This  view  settles  both  cases,  affirm- 
ing the  judgment  below  in  all  things;  this  court  allowing  the 
same  time  as  the  court  below  did.  The  plaintiffs  must  pay  the 
costs  of  the  case  brought  here  on  error,  and  the  defendants  the 
costs  of  the  case  brought  here  by  them  on  appeal.  The  record 
in  this  case  will  be  remitted  to  the  court  below,  with  instruc- 
tions to  carry  into  execution  the  decree  which  was  made  by  that 
court,  allowing  to  the  parties  the  same  time  to  perform  their 
respective  parts  as  decreed,  counting  from  this  day. 

Verbal  Agreement  to  Secure  Future  Advaboes  for  the  payment  of 
land  is  within  the  statute  of  frauds,  and  void:  O^NdU  v.  CqpdKe,  62  Mo. 
209,  citing  the  principal  case,  which  is  cited  to  the  same  effect  in  3  Reed  on 
Stat,  of  Frauds,  sec.  1014;  and  in  Wood  on  Fraud,  seo.  238,  and  Brown  on  Stat, 
of  Frauds,  sec.  267,  to  the  point  that  a  parol  agreement  to  cover  other  or  fu« 
ture  indebtedness  than  that  named  in  a  mortgage  is  void. 

MoRTOAOBS  TO  Seourb  Futurs  ADVANCES,  VAUDiTr  OF:  See  Bamk  «/ 
CTfiea  v.  Mhkcht  49  Am.  Deo.  176i  and  note  178|  ooUeotiog  prior 
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W^EBSTER  V.  Webster. 

[S3  Kkw  HAMnnsB,  18.] 

Temast  won  LiR  sas  No  Rionr  to  Coancrr  Wastb  miDKB  RmoMWjmov 
of  "  ftll  the  ri^ht,  title,  and  interest  in  and  unto  the  above-named  land 
and  premises  for  and  daring  my  natural  life.*' 

UlFTAKX  ISI  DxaO  OANNOT  BK  SUOWN  BT  PaROL  1M  DEnCIBV  90  BlUt  f0B 

iNJTTircnoN  to  restrain  commission  in  waste»  hronght  by  the  graafeM 

against  the  grantor,  who  reserved  to  himself  a  life  estate. 
KyiDBNOi  IS  NOT  Competent  on  Question  or  Waste  of  the  praotloe  of 

the  tenant  for  life  in  using  the  land  when  he  was  the  owner  in  fee-simplsi 
Tenant  roB  LirE  is  not  Bound  to  Resort  roR  Fuel  or  Timber,  neoea* 

sarily  and  properly  used  on  the  farm,  to  outljrlng  lands  owned  by  hiBt 

unconnected  with  and  not  belonging  to  the  farm. 

Bill  in  equity  by  Levi  B.  Webster,  alleging  that  the  defend- 
ant, Isaac  Webster,  jun.,  had  conveyed  to  the  complainant  a 
farm  by  a  deed  containing  the  words,  "  reserving  all  the  right, 
title,  and  interest  in  and  unto  the  above-named  land  and  build- 
ings for  and  during  my  natural  life; "  that  on  the  same  day 
the  complainant  reconveyed  the  farm  to  the  defendant  for 
life,  vrithout  any  provision  concerning  waste;  and  that  the 
defendants,  Webster  and  one  Collins,  had  cut  and  split  into 
fuel  a  large  number  of  oak-trees,  fit  for  timber,  and  threatened 
to  cut  down  and  cany  away  all  of  the  wood  and  timber  on 
the  land.  There  was  a  prayer  for  an  injunction  to  restrain 
waste,  and  for  an  account  of  the  trees  already  cut.  The  defend- 
ants alleged  that  by  virtue  of  the  reservation  in  his  deed, 
Isaac  Webster,  jun.,  held  the  premises  without  impeachment 
for  waste,  and  that  it  was  agreed  between  the  parties  that  Isaao 
should  have  the  same  control  over  the  farm  as  previ0ua|jj| 
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Aud  the  right  to  cut  and  cany  off  wood  and  timber  as  hfl 
pleased.  There  were  also  allegations  of  fraud,  and  of  mis- 
take of  the  draughtsman,  one  Oeorge,  in  drawing  up  the  deeds, 
and  denials  that  the  trees  cut  were  fit  for  timber,  that  any  waste 
had  been  committed,  and  that  the  defendants  had  threatened  to 
cut  all 'the  wood  and  timber  on  the  land.  Evidence  was  intro- 
duced by  both  parties  to  show  the  kind,  quality,  number,  and 
▼alue  of  the  trees  cut,  and  of  the  threats  of  Isaac  Webster,  jun.; 
and  by  the  plaintiff  to  show  that  before  the  conyeyanoe,  Isaac 
had  usually  collected  decayed  and  fallen  wood  for  fuel,  instead 
of  cutting  growing  trees,  and  had  obtained  part  of  his  fad 
from  sev€a?al  pieces  of  outlying  woodland  owned  by  him,  uncon- 
nected with  the  farm.  The  defendants  also  introduced  evidence 
of  the  agreement  between  Isaac  and  Levi  Webster,  pursuant  to 
which  the  deeds  were  made,  and  of  the  mistake  of  the  draughts- 
man in  drawing  them  up. 

WeU8  and  Bacon^  for  the  plaintiff. 

Mardon  and  Stanyan^  for  the  defendants. 

By  Court,  Psblst,  C.  J.  The  deed  of  Isaac  Webster,  jun., 
to  Levi  B.  Webster,  and  the  deed  of  Levi  to  Isaac,  bear  ilie 
same  date,  and  were  intended  to  carry  into  effect  the  same  bar- 
gain and  arrangement,  and  are  to  be  construed  together.  The 
deed  from  Levi  to  Isaac  reconveys  an  estate  for  the  life  of  the 
grantee,  without  anything  to  indicate  that  the  life  estate  should 
be  without  impeachment  for  waste. 

The  deed  from  Isaac  to  Levi  conveys  the  land  in  fee-simple, 
with  the  usual  covenants  of  warranty,  and  contains  this  reserva- 
tion: "Beserving  all  the  right,  title,  and  interest  in  and  unto 
the  above-named  land  and  premises  for  and  during  my  natural 
life."  Does  this  reservation  make  the  estate  for  life  of  Isaac 
Webster  dispunishable  for  waste? 

It  would  seem  that  no  particular  form  of  words  is  necessary 
to  make  an  estate  for  life  without  impeachment  for  waste:  Chod* 
right  v.  Barron,  11  East,  220. 

Timber  and  wood  standing  and  growing  on  land  is  in  con- 
templation of  law  part  of  the  land  itself.  When  land  is  con- 
veyed, the  wood  and  timber  growing  on  it  are  conveyed  as  par- 
cel of  it.  The  wood  is  not  a  product  of  the  thing  conveyed;  it 
does  not  issue  out  of  the  thing  conveyed,  in  the  nature  of  m 
crop  or  of  increase.  Tenant  for  life  may  take  wood  for  hia 
necessary  fires  and  timber  for  repairs;  otherwise  he  could  not 
and  enjoy  his  estate.    But  the  use  of  the  land,  the  ooa- 
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trol  and  enjoyment  of  the  land  for  life,  imply  no  power  to  dis- 
pose of  the  wood  and  timber  for  other  purposes,  any  more  than 
to  sell  off  the  buildings  or  the  soil  itself. 

A  deed  conveying  all  the  right  and  title  of  the  grantor  in  the 
land  conveys  the  land  itself,  and  this  is  the  usual  and  proper 
form  employed  to  release  or  quitclaim  an  estate  in  land:  Hall  t, 
Chaffee,  U  N.  H.  215;  MiUs  t.  Caain,  22  Yt.  d8;  Barton  y.  Mar- 
ris,  15  Ohio,  408;  Taiinghasi  y.  JVye,  1  B.  I.  53.  A  deed  con- 
veying all  the  right,  title,  and  interest  of  the  grantor  for  the 
life  of  the  grantee  would  convey  the  land  for  his  life,  and  would 
have  the  same  effect,  and  no  higher,  than  if  the  deed  had  con- 
veyed the  land  for  life.  When  Isaac  Webster  reserved  in  his 
deed  all  his  right,  title,  and  interest  in  and  to  the  land  and  build- 
ings conveyed,  he  employed  the  usual  and  proper  words  to  re- 
serve the  land  itself  for  his  life,  and  no  inference  can  be  drawn 
from  the  language  of  the  deed  that  anything  more  than  a  life 
estate  was  understood  or  intended  to  be  reserved.  General 
words  in  a  lease  for  years  will  not  give  power  to  fell  timber. 

The  owner  leased  the  manor  of  Swillington  for  eighty  years, 
"cum  boscis,  boscorum  rendiiixmibus,  magno  mceremio,  magnia 
arboribus,  mineris  carbonum,  etc.,  to  hold,  in  lam  amplis  modo 
proui  the  lessor  habuil  vel  jure  habere  poluU: "  held,  that  the 
lessee  could  not  fell  timber:  Lord  Darcy  v.  AakvnUi,  Hob.  234. 

Where  land  is  granted,  reserving  to  the  grantor  the  use  and 
control  of  the  lands  during  his  natural  life,  the  reservation  gives 
to  the  grantor  but  an  estate  for  life  in  the  land,  and  he  has  no 
right  to  cut  and  take  timber  trees  therefrom  for  sale:  Bichardson 
V.  York,  14  Me.  21G. 

The  reservation  in  the  deed  of  Isaac  Webster  of  "all  the 
right,  title,  and  interest  in  and  unto  "  the  land,  was  the  same  in 
legal  effect  as  a  reservation  of  the  land  itself  for  his  life,  and 
gives  no  right  to  commit  waste. 

While  the  deed  stands  as  the  act  and  contract  of  the  parties, 
parol  evidence  cannot  be  received  to  contradict  or  control  it. 
This  elementary  general  rule  has  been  applied  to  the  case  of 
reservations  in  deeds:  Swick  v.  Sears,  1  Hill  (N.  Y.),  17;  Noble 
V.  Bosworih,  19  Pick.  314. 

But  a  mistake  in  a  deed  or  other  written  instrument  may  be 
rectified  in  equity.  And  where  an  instrument  is  drawn  and  exe- 
cuted which  is  intended  to  carry  into  effect  a  previous  agree- 
ment, but  which,  by  mistake  of  the  draughtsman,  either  as  to 
fact  or  law,  does  not  fulfill  that  intention,  equity  will  correct  the 
mistake:  1  Story's  Eq.  Jur.,  sec.  120;  Wooden  v.  Uaviland,  li 
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Oonn.  101;  StedweU  t.  Anderaon,  21  IcL  139;  Lavendsr  t.  Lee,  U 
Ala.  G88;  SUme  ▼.  Haie,  17  Id.  557  [52  Am.  Deo.  185]. 

And  that  is  the  case  set  up  by  the  answer.  And  there  is  en- 
4eiioe,  standiag  uncontzadicted  and  nnexplaiiiedy  soAoiflnt  to 
satisfy  us  that  the  agreement  between  Isaac  and  Levi  Webste 
was  that  Isaac  should  have  the  right  to  cot  and  sell  off  wood  and 
timber  as  he  pleased,  and  that  by  the  blunder  and  mistake  of 
•Oeorge,  the  draughtsman,  this  right  was  not  giyen  by  the  deed. 

Cut  the  evidence  does  not  show  that  the  conTeyanoe  was  ob- 
"lained  by  fraud.  The  queetion  then  arises,  whether  the  defend- 
ants can  set  up  this  mistake  by  way  of  defense  to  the  complain- 
ant's bill,  without  having  the  deed  first  corrected  by  a  decree  in 
a  separate  proceeding  instituted  for  that  purpose. 

It  has  been  sometimes  stated  in  general  terms  that  in  equity 
a  mistake  in  a  written  instrument  may  be  shown  by  parol  i»oof , 
mod  relief  granted  to  the  injured  party,  whether  he  sets  up  the 
-mistake  offirmativel}''  or  as  a  defense.  There  is  such  a  remark 
in  OiUespie  v.  Moon,  2  Johns.  Ch.  596  [7  Am.  Dec.  559].  Chan- 
cellor Kent  there  cites  several  cases:  Joynee  v.  Staiham,  3  Atk« 
888;  Ths  Marquis  JbumsJiend  v.  Stanffroom,  6  Yes.  333;  EamS" 
baUom  v.  Oosdon,  1  Yes.  &  B.  165;  and  Flood  v.  Iilrday.  2  Ball 
A  B.  9.  These  cases  were  all  bills  for  the  specific  performance 
of  contracts,  and  the  chancellor  adds:  "  This  is  only  one  class 
lA  cases;  there  is  another  class,  in  which  the  parol  proof  is  to 
^  correct  mistakes  in  bonds,  deeds,  settlements,  mortgages,  and 
\  generally  in  all  contracts  and  agreements,  and  where  the  proof 
Js  introduced  to  aid  the  plaintiff  in  his  bill  as  well  as  to  aid  the 
xlefendant  in  his  defense."  From  the  broad  expressions  here 
used,  it  might  be  inferred  that,  as  a  general  rule,  a  defendant 
might  in  equity  show  by  parol  a  mistake  in  the  deed  or  other 
instrument  under  which  the  defendant  claimed  to  defeat  his 
bill.  But  all  the  cases,  so  far  as  they  have  come  to  my  knowl« 
.edge,  in  which  a  defendant  has  been  allowed  to  show  by  parol 
'Evidence  a  mistake  in  a  wiitten  instrument  to  defeat  the  plain- 
tiff's bill,  have  been  where  the  aid  of  the  court  was  sought  to 
carry  into  effect  by  specific  performance  the  written  contract  in 
which  the  mistake  was  proved.  In  the  language  of  Reeh  v. 
Jacksoriy  6  Yes.  334,  the  plaintiff  sought  •*  to  obtain  by  a  decree 
of  the  court  a  farther  security,  or  more  ample  interest  than  the 
party  was  in  possession  of  by  the  paper  itself." 

In  such  case  the  evidence  is  not  introduced  to  contradict  the 
writing  or  control  its  legal  effect,  but  a  matter  collateral  to  the 
uniting  is  shown  by  parol,  which  is  allowed  to  defeat  the  appli« 
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oafcion  of  tbe  plaintiff  for  the  equitable  interventioa  of  tiie  oonri 
in  hia  faTor.  The  contract  remains  untouched,  and  in  ftiU* 
force;  the  court  receiTe  the  parol  eyidence,  not  to  conect  the»- 
written  instrument,  but  to  show  that  the  plaintiff  ought  i&- 
equity  to  be  left  to  rely  upon  it  as  it  stands,  and  should  bavd- 
no  aid  from  the  equitable  jurisdiction  of  the  court  to  give  him> 
by  a  decree  for  specific  performance,  a  laiger  legal  estate  or 
interest  than  he  has  under  the  writing,  which  is  proved  to  b^* 
erroneous. 

In  Clowen  v.  Eigginson,  1  Yes.  &  B.  627,  it  is  said  by  Flumer, 
yice-chancellor,  that  the  parol  evidence  "  is  introduced,  not  to 
explain  or  alter  the  agreement,  but,  consistently  with  its  terms» 
to  show  circumstances  of  mistake  or  surprise,  making  a  specifio' 
performance,  as  in  the  case  of  fraud,  unjust." 

In  the  present  case  the  plaintiff  stands  on  his  legal  title,  con* 
veyed  to  him  by  the  deed  of  Isaac  Webster,  one  of  the  defend* 
ants.  He  does  not  set  up  the  deed  as  an  executoiy  contract* 
and  ask  aid  from  the  equitable  jurisdiction  of  the  court  to  carry 
it  into  effect  specifically,  and  so  give  him  an  estate  and  interest 
in  the  land.  He,  to  be  sure,  complains  of  an  injury  done,  and', 
a  further  injury  threatened  to  his  l^gal  rights  under  the  deed». 
and  asks  aid  from  the  equitable  jurisdiction  of  the  court  to  pro- 
tect his  legal  rights;  but  his  tiUe  is  vested  and  his  legal  right 
complete  under  the  deed.  And  in  this  respect  his  case  differs 
from  all  those  in  which  we  have  seen  parol  evidence  admitted 
to  show  a  mistake  in  a  written  instrument  for  the  purpose  oi 
defeating  the  plaintiff's  bill. 

Courts  of  equity  have  proceeded  with  great  caution  in  the  ex*- 
ercise  of  their  jurisdiction  for  the  correction  of  mistakes  ia 
written  instruments.  No  case  has  occurred  to  us  in  which  the 
plaintiff  has  relied  in  his  bill  on  a  vested  legal  title  derived 
under  a  deed,  and  the  defendant  has  been  allowed  to  introduce 
parol  proof  of  a  mistake  in  the  deed  by  way  of  defense  to  the^ 
bill,  leaving  the  deed  uncorrected  and  in  full  force.  The  course 
has  been  for  the  party  relying  on  the  mistake  to  bring  a  bili 
and  have  a  decree  correcting  it.  This,  we  think,  is  the  safe^ 
and  correct  practice;  and  the  evidence  taken  in  this  cause  can-- 
not  be  received  to  show  a  mistake  in  the  deed  under  which  the. 
plaintiff  derives  his  title. 

In  a  suit  at  law,  what  is  waste  is  a  question  of  fact  for  the* 
juiy.    In  equity,  the  court  must  find  the  facts,  whether  waste 
has  been  committed  or  threatened.    The  general  principle  gov* 
eming  the  question  is  that  the  tenant  shall  not  be  permitted  to 
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do  any  aet  of  pennanent  injuiy  to  the  inlieritanoe,  except  to 
take  his  reasonable  estovers:  1  Gxeenl.  Cm.  116,  note;  CJuue 
v.  EoMdUm,  7  N.  H.  171;  Pynchon  t.  Steams,  11  Met  304  [45 
Am.  Dec.  207]. 

Whether  cuitiiig  any  particular  kind  of  trees  for  fuel  is  waste 
would  depend  upon  the  situation  and  circumstances,  and  per- 
haps, in  some  instances,  on  the  custom  of  the  district  of  ooun- 
try  in  which  the  land  lay.  Where  oak-trees  are  abundant  and 
are  in  common  use  for  fuel,  it  is  not  waste  to  cut  them  for  that 
purpose:  Padddford  v.  Paddel/ord,  7  Pick.  152;  and  in  this 
country  no  act  of  the  tenant  amounts  to  waste  unless  it  is  or 
may  be  prejudicial  to  the  inheritance. 

Evidence  of  Isaac  Webster's  former  practice  in  the  manner  of 
pi-ocuring  the  fuel  used  on  the  farm  was  not  competent  on  the 
question  of  waste.  His  rights  would  depend  on  his  deed,  con- 
strued according  to  the  law  of  the  land,  and  could  not  be  ex- 
tended or  restrained  by  showing  how  he  had  used  the  land 
when  he  was  the  owner  in  fee-simple.  Nor  was  he  bound  to 
resort,  for  any  part  of  the  fuel  or  timber  necessarily  and  prop- 
erly used  on  the  farm,  to  outlying  lands  that  did  not  belong  to 
it.  The  land  conveyed  was  a  farm,  described  as  such  in  the 
deed;  the  question  is,  whether  the  farm  was  used  in  a  proper 
and  husband-like  manner,  and  that  question  could  in  no  way  de- 
pend on  the  circumstance  that  the  defendant  had  other  uncon- 
nected land  from  which  he  might  have  taken  wood  and  timber 
if  he  had  thought  proper. 

The  evidence  shows  that  the  defendants  cut  about  ten  cords  of 
wood,  and  drew  it  to  the  house  on  the  premises  for  fuel.  There 
were  about  one  thousand  cords  of  wood  growing  on  the  land. 
The  quantity  cut  does  not  appear  to  be  unreasonable  for  a  year's 
supply.  As  to  the  quality  and  value  of  the  trees  cut,  the  evidence 
is  somewhat  contradictory.  The  inference  we  draw  from  the 
whole  is,  that  about  five  small  oak-trees  were  cut  and  split  into 
fuel  that  might  have  answered  for  certain  descriptions  of  timber; 
but  the  quantity  would  have  been  small,  and  the  salable  value 
trifling,  and  it  would  have  been  bad  economy  to  attempt  to 
i^eloct  these  few  sticks  and  dispose  of  them  as  timber. 

There  were  other  trees  on  the  farm,  scrub-oaks,  birch,  and 
white  maple,  that  might  have  been  taken  for  fuel;  but  they  were 
more  difficult  to  get,  and  some  of  the  witnesses  say  the  wood  for 
fuel  could  not  have  been  cut  with  less  injury  to  the  farm  in  anv 
other  way.  The  tenant  was  entitled  to  take  out  of  the  thousand 
isorns  on  the  farm  good  fuel,  and  such  as  was  conveniently  sit* 
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uated.  The  evidence  fails  to  show  that  any  sobstantial  injnrj 
was  done  to  the  inheritance  by  cutting  these.ten  cords  of  wood; 
certainly  no  amount  of  timbcor  was  out  which  would  warrant  us 
in  referring  the  cause  to  take  an  account. 

But  the  defendant  Isaac  Webster  asserts  the  right  under  the 
reseryation  in  his  deed  to  cut  wood  and  timber  as  he  may  think 
fit,  and  the  eyidence  shows  that  he  has  proposed  to  sell  and  cut 
large  quantities,  and  the  injunction  must  be  made  perpetual 
against  his  committing  waste,  unless  he  desires  the  cause  should 
be  retained  in  order  that  he  may  have  opportunity  to  bring  a  bill 
to  correct  the  alleged  mistake  in  the  deeds.  If  this  plaintiff,  in 
answer  to  such  a  bill,  should  positively  deny  the  mistake,  it 
might  be  questionable  whether  the  evidence  taken  in  this  cause 
would  be  sufficient  to  overcome  the  denial. 

Tenant  fob  Life  mat  Cut  only  so  Much  ^yooD  as  is  Nscissabt  roa 
Fuel  and  Repairs:  Clemtnoe  v.  Sleere,  53  Am.  Dec.  021;  •/oAtuon  v.  Johnwn^ 
29  Id.  72.  He  cannot  cnt  and  sell  wood  or  timber,  however,  to  raise  money 
to  pay  for  repairs,  however  necessary  or  indispensable:  DmneU  v.  DenneUt 
43  N.  II.  500;  but  lie  may  take  reasonable  fuel  for  himself  and  family  residing 
upon  the  land,  including  persons  employed  in  the  cultivation  of  the  land: 
Smith  V.  Jewett,  40  Id.  533.    The  last  two  cases  cite  the  principal  case. 

Act  MrsT  be  Prejctdioial  to  Inhebitakcb  to  Constitute  Waste: 
Pynehon  v.  Stearrut,  45  Am.  Dec.  207;  bat  whatever  is  done  which  tends  to 
the  destraction  of  the  inheritance,  or  the  impairing  of  its  value,  is  waste:  Jack* 
son  v.  Brownstm,  5  Id.  258;  Wilds  v.  Laylon,  12  Id.  91;  Duvallr.  Waters,  18 
Id.  350;  Owen  v.  Hyde,  27  Id.  467;  Cflemenee  v.  Steere,  53  Id.  621;  Smith  v. 
Sharpen  57  Id.  574.  The  condition  of  the  country  is  to  be  considered  in  de< 
tennining  what  is  waste:  Ward  v.  Sheppard,  2  Id.  625;  Findlay  v.  Smith,  8 
Id.  733;  Jadcion  v.  Brownson,  Otoen  t.  Jlyde,  Pynehon  v.  Steams,  Clemencs 
V.  Steere^  smpra^ 


FiLLSBURT  V.  Locke- 

[33  New  IlAMPSBZBa,  90.] 
^tMkSnSQ  OV  WOBDS  AND  TeR^^IS   OF   CoNTEACT  IS  TO  BE  DBTEBMIinED,  il 

the  absence  of  fraud,  by  their  known  or  proved  signification,  and  not  by 
the  declarations  of  the  parties  at  the  time  the  contract  was  made. 

MsAinNO  07  Term  *'Ship  Timber,"  as  used  in  a  contract  by  which  the  de- 
fendant was  to  take  all  the  white-oak  upon  the  plaintiffs'  lot  that  was 
suitable  therefor,  cannot  be  shown  by  declarations  of  the  defendant,  at 
the  time  of  making  the  contract,  that  the  vessel  for  which  he  designed 
the  timber  was  a  small-sized  one,  and  that  he  wanted  the  small  timber 
upon  the  lot  to  put  into  the  top  of  the  vessel. 

IflMORANDUM'BOOK  IS  ADMISSIBLE  AS  ORIGINAL  ExTRY  to  show  the  quan- 
tity of  timber,  where  a  witness  testifies  that  he  took  down  upon  a  slats 
the  quantity  in  each  stick,  and  added  up  the  aevcral  quantities,  and 
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gare  Uieir  mm  to  his  wife  or  daughter,  who  entered  it  in  his  preecnoe  la 
the  book,  which  the  witneea  then  examined  to  see  if  the  entry  was  oor- 
leot. 
QjOAjmrr  or  Timbkb  ih  Dxsputi  mat  bi  Shown  by  the  size  of  the  team 
which  haaled  it  and  the  oonditioB  of  the  roads,  aad  tiie  tsstimony  of  a 
witness  who  had  been  oter  the  lot  where  it  grew  and  desoribed  tiia  aiza 
of  the  treee. 

AasuxPBiT.    The  questions  in  the  case  were  concerning  the 
ftdmission  of  certain  evidence.    The  parties  had  entered  into  m 
contract  by  which  the  defendant  had  agreed  to  take  all   the 
white-oak  upon  the  plaintiffs'  lot  that  was  suitable  for  **  ship  tim- 
ber," and  to  show  the  meaning  of  this  term,  a  witness  was  per- 
mitted to  testify,  on  behalf  of  the  plaintiffs,  that  at  the  time  the 
contract  was  entered  into  the  defendant  said  that  the  vessel  for 
which  he  designed  the  timber  was  a  small-sized  one,  and  that 
he  wanted  the  small  timber  upon  the  lot  to  put  into  the  top  of 
the  vessel.    The  defendant,  in  explanation  of  what  he  meant  bj 
a  "  small-sized  vessel,"  proposed  to  show  that  at  the  time  the 
declarations  were  made  he  had  contracted  with  Femald  &  Pei- 
tigrew  to  furnish  timber  for  a  certain  vessel  of  a  certain  size,  and 
that  the  timber  in  question  actually  went  into  it,  but  the  evi- 
dence was  held  inadmissible.    To  prove  a  quantity  of  timber  in 
dispute,  which  one  Ellison  hauled,  the  plaintiffs,  against  the 
objection  of  the  defendant,  introduced  in  evidence  a  memoran- 
dum-book, and  Ellison  testified  that  he  jmssed  by  his  house  in 
drawing  the  timber,  and  as  he  drew  each  load,  he  took  down 
upon  a  slate  the  quantity  in  each  stick,  and  added  up  the  sct- 
eral  quantities,  and  gave  the  sum  to  his  wife  or  daughter,  who 
entered  it  in  his  presence  in  the  book,  which  he  then  examined 
to  see  if  the  entry  was  correct.    Bills  for  getting  out  and  mold- 
ing the  timber  were  also  shown  to  a  vdtness  for  the  defendant, 
who  did  the  work,  and  who  stated  that  they  were  made  out  by 
him  and  were  correct,  and  were  allowed  to  be  read  as  a  part  of 
the  testimony  of  the  witness  upon  cross-examination.    To  show 
the  quantity  of  timber  that  was  hauled  by  one  Batchelder,  he 
was  permitted  by  the  court  to  state  the  size  of  his  team  and  the 
ccmdition  of  the  road.    The  court  also  permitted  a  vdtness,  who 
had  been  over  the  plaintiffs'  lot,  to  describe  the  size  of  the  trees. 
The  plaintiffs  had  a  verdict  which  the  defendant  moved  to  eet 


Feavey  and  Christie^  for  the  plaintiffs. 
Wheeler,  for  the  defendant. 
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By  Court,  EisricAii,  J.  SeTezal  rulingB  weie  made  by  the 
oaart  in  the  progrees  of  the  trial  of  thie  cause,  and  we  think 
they  may  all  be  sustained  except  the  first. 

The  parties  had  entered  into  a  contract  by  which  the  defend* 
ant  was  to  take  all  the  white-oak  upon  the  plaintifffl'  lot  that 
was  suitable  for  **  ship  timber."  As  tending  to  show  the  mean* 
ing  of  the  term  "  ship  timber/'  a  witness  was  permitted  to  tes- 
tify that  at  the  time  the  contract  was  entered  into  the  defend* 
ant  said  that  the  Tessel  for  which  he  designed  the  timber  was  a 
small-sized  one,  and  that  he  wanted  the  small  timber  upon  the 
lot  to  put  into  the  top  of  the  Tessel. 

It  is  a  principle  too  well  settled  to  require  discussion,  that 
when  a  contract  is  reduced  to  writing,  any  parol  agreement 
made  at  the  time,  varying  the  terms  of  the  contract,  cannot  be 
shown  by  the  parties  thereto  to  change  it;  and  evidence  tend- 
ing to  show  any  such  change  or  variation  is  inadmissible. 

Among  those  who  deal  in  the  article,  the  phrase  ''  ship  tim- 
ber "  has  undoubtedly  a  somewhat  definite  meaning,  as  much 
so  as  ''  merchantable  boards,"  or  **  cord-wood,"  or  the  like;  and 
the  declarations  of  the  purchaser  at  the  time  of  discussing  the 
bargain,  as  to  the  uses  to  which  he  intends  to  put  the  articles, 
cannot  be  competent  to  change  or  vary  the  signification  of  the 
terms  finally  used  in  the  contract.  The  meaning  of  words  and 
terms  used  in  making  a  contract  or  agreement  must,  in  the  ab- 
sence of  fraud,  be  determined  by  their  known  or  proved  signifi* 
cation,  and  not  by  the  statements  of  the  parties,  or  the  conver- 
sations that  they  may  have  at  the  time  the  contract  is  made.  If 
one  phrase  in  a  contract  may  be  controlled  or  explained  by  the 
declarations  of  a  party  at  the  time  it  is  entered  into,  then  may 
others ;  and  the  real  contract  made  may  be  thus  materially  changed . 

Suppose  a  person,  in  contracting  for  the  ship  timber  on  a 
lot,  should  say  that  he  wished  to  use  some  smaU  sticks  for 
the  making  of  a  skiff  or  a  row-boat;  or  an  individual  purchas- 
ing cord-wood,  should  remark  that  he  desired  the  limbs  and 
brush  for  summer  use— -would  such  evidence  be  competent  as 
tending  to  show  what  the  terms  "ship  timber"  and  "cord- 
wood''  mean?  Evidently  not.  If  one  purchasing  the  ship 
timber  on  a  lot  should  take  therefrom  other  timber  not  answer- 
ing the  description  of  that  purchased,  he  would  be  liable  there- 
for, but  not  on  the  contract.  And  so  with  this  defendant;  if  he 
has  converted  to  his  use  what  he  did  not  buy,  he  is  answerable 
for  the  same,  but  not  by  virtue  of  the  agreement  made.  Thiv 
ruling  of  the  court  was  wrong. 
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As  to  the  next  point;  for  the  same  reasons  the  defendant's  pro- 
position to  show  his  contract  with  Femald  &  Fettigrew,  and  the 
size  of  a  certain  vessel,  could  have  no  legitimate  tendency  to 
flLow  the  meaning  of  the  terms  he  used*  The  plaintiflb  were  to 
judge  from  his  language,  and  not  from  what  he  had  done,  or 
from  what  was  passing  in  his  mind. 

The  memorandum-book  was  admissihle.  It  was  so  fiur  an 
original  entry  as  not  to  be  objectionable  on  that  account:  Haven 
▼.  WendeU,  11  N.  H.  112;  Watson  v.  Walker,  28  Id.  471;  W*. 
9ier  V.  Clark,  30  Id.  245.  And  the  objection  to  the  bills  used 
upon  the  trial  comes  within  the  same  principle. 

Batchelder's  testimony  was  rightly  admitted.  The  size  of  the 
team  and  the  condition  of  the  roads  had  a  tendency  to  show  the 
quantity  that  he  drew. 

The  testimony  of  the  witness  who  had  been  over  the  lot,  and 
who  described  tiie  size  of  the  trees,  was  also  competent  Though 
slight,  it  had  some  tendency  to  show  what  amount  was  on  the 
lot. 

There  is  no  new  principle  involved  in  any  of  these  rulings, 
and  it  is  unnecessary  to  go  further  than  to  say  that  they  appear 
to  the  court  to  be  correct.  For  error  in  the  first  ruling,  how- 
ever, the  verdict  must  be  set  aside. 


Memobakdum  and  Aooount  Books,  Admissibiutt  op,  in  Qknkral: 
See  Union  Bank  v.  Knapp,  15  Am.  Dee.  181,  and  note  oonaideiing  the  mbject; 
Altoell  y.  AfUler,  61  Id.  294,  and  prior  caaes  in  note.  Entriee  made  in  the 
usual  ooarae  of  boaineaa  upon  the  booka  of  others,  by  persons  wboee  daty  it  is 
to  make  them,  and  who  testify  to  their  correctness  when  made,  bnt  who  have 
now  forgotten  the  transactions,  are  competent  to  be  read  in  evidence:  StaU 
V.  Shinbom,  46  N.  H.  604;  and  entries  and  other  memoranda,  not  made  in 
the  course  of  business,  but  merely  for  the  convenience  of  the  party  making 
them,  may  likewise  be  read:  Penibroke  v.  AUenttown,  41  Id.  369,  both  citing 
the  principal  case. 

Admissibiutt  op  Memobandum  and  Account  Books,  whxbb  Entbib 
HAVR  BEEN  Tbansobibed  thxbein:  See  Ingrciham  y.  Boekitu^  11  Am.  Dec 
730;  Foraythe  ▼.  Norcross,  30  Id.  334;  Sickles  ▼.  McUher,  32  Id.  621,  and  notes 
to  these  cases;  note  to  Union  Bank  t.  Knapp,  15  Id.  196.  It  is  no  objectiai 
to  the  admission  of  entries  that  they  were  first  made  upon  a  slate  by  two 
persons  during  the  day,  and  at  night  copied  by  one  of  them  into  the  books, 
provided  the  original  entries  and  copying  are  verified  by  the  parties  making 
thorn:  Stale  v.  Slunbcm^  46  N.  H.  504;  nor  is  the  character  of  account-boobs 
as  those  of  original  entries  destroyed  by  the  fact  that  the  charges  in  the  ficst 
instance  were  made  on  a  slate  and  were  transferred  to  the  books  within  a 
reasonable  time:  RedUeh  v.  Baturke,  98  IlL  138;  the  minutes  on  the  alate 
^ere  mere  memoranda,  to  assist  the  memory  until  the  items  were  transferred 
to  the  books,  and  were  not  intended  to  be  permanent — ^both  citing  the  pria- 
cipal  case. 
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WiNKLEY   V.  FOYB. 

[S8  Nbw  Hammbzu,  171.] 

Onb  Who  Dxpobits  Monkt  with  Anothkb  to  bb  Attumd  to  Tribd 
Pebson'8  Bbkbfit  mat  Couktbbmahd  Appbopbiation  at  any  tuna  bo- 
fore  it  has  been  applied  to  that  purpose,  or  before  eooh  an  engagement 
has  been  entered  into  between  the  depositary  and  the  one  for  whose  ben- 
efit the  money  was  originally  deposited  as  creates  a  privity  between 
them,  and  amounts  to  an  appropriation. 

Vbbdict  will  bb  8bt  asidb  roB  Admission  op  Immatkbial  Evidbkob, 
when  snoh  evidence  may  have  excited  prejudices  or  raised  false  impres- 
sions in  the  minds  of  the  jury. 

Assumpsit  to  recoyer  a  sum  of  money  reoeiyed  by  the  defend- 
ant to  the  plaintiff's  use.    The  opinion  states  the  case. 

Samuel  if.  Wheeler,  for  the  plaintiff. 

Christie  and  Kingman,  for  the  defendant. 

By  Court,  Fowleb,  J.  Where  a  consignment  or  remittance  ii 
made,  with  instructions  to  pay  over  the  proceeds  to  a  third  per- 
son, the  appropriation  is  not  absolute,  for  it  amounts  to  no 
more  than  a  mandate  from  a  principal  to  his  agent.  It  may  be 
revoked  at  any  time  before  it  is  executed,  or  at  least  before  any 
engagement  is  entered  into  by  the  mandatary  with  the  third 
person  to  execute  it  for  his  benefit;  and  it  will  be  revoked  by 
any  prior  disposition  of  the  property  inconsistent  with  such  ex- 
ecution: 2  Story's  Eq.  Jur.,  sees.  972, 1046, 1036  a,  1036  b,  1046; 
Scoil  V.  Porcher,  8  Meriv.  652,  664;  Acton  v.  Woodgate,  2  Myl. 
&  E.  492. 

Where  goods  are  delivered  to  a  bailee  to  be  delivered  over  to 
another,  if  the  delivery  over  is  not  for  a  valuable  consideration 
the  bailor,  at  any  time  before  the  actual  delivery,  may  counter- 
mand his  bailment,  and  after  such  countermand  a  delivery  over 
by  the  bailee  will  not  be  good :  Story  on  Bailm. ,  sec.  104;  Bacon's 
Abr.,  Bailment,  D. 

Where  one  person  remits  a  bill  to  another  for  the  use  of 
third  persons,  it  is  the  right  of  the  remittor  to  give  and  counter- 
mand his  own  directions  respecting  the  bill  as  often  as  he 
pleases,  and  the  person  to  whom  the  bill  is  remitted  will  still 
bold  it,  and  its  amount  when  received,  for  the  use  of  the  re- 
mittor himself,  until,  by  some  arrangement  entered  into  by  him- 
self with  the  person  who  is  the  object  of  the  remittance,  he  has 
precluded  himself  from  so  doing,  and  appropriated  the  remittanoa 
to  the  use  of  such  person:  Williams  v.  Everett,  14  East,  697, 
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Until  both  the  party  receiving  a  consignment  or  remittance 
has  done  some  act  recognizing  the  appropriation  of  it  to  the  par- 
ticular purposes  specified,  and  the  person  for  whose  benefit  it  was 
r^nitted  or  consigned  has  signified  his  acceptance  of  the  con- 
signment or  remittance,  so  as  to  create  a  privily  between  them, 
the  property  or  proceeds  remain  at  the  risk  and  on  acconnt  of 
the  remittor  or  owner,  and  subject  to  his  order:  Jlenuzn  t.  Jact- 
Bon,  5  Pet.  601. 

The  case  before  us  finds  there  was  some  evidence  from  which 
it  would  have  been  competent  for  the  juiy  to  find  that  the  money 
in  controversy  belonged  to  the  plaintiff,  and  that  he,  in  his  own 
name,  delivered  it  to  the  defendant,  to  be  applied  in  full  or  part 
payment,  as  the  case  might  be,  of  the  debt  and  costs  of  a  suit 
brought  by  the  defendant  against  the  son  and  son-in-law  of  the 
plaintiff,  but  that  the  money  never  had  been  so  applied,  and 
that  before  the  commencement  of  the  present  suit  the  plaintiff 
had  demanded  the  money  of  the  defendant.  Now,  if  this  were 
the  plaintiff's  money,  deposited  by  him  with  the  defendant  for 
a  particular  purpose,  and  he  were  under  no  legal  obligation 
thus  to  appropriate  it,  he  had  a  right  to  countermand  that  ap- 
propriation of  it  and  recall  the  money  at  any  time  before  it  had 
been  applied  to  that  purpose,  or  before  such  an  engagement 
had  been  entered  into  by  the  defendant  with  the  son  and  son- 
in-law  of  the  plaintiff,  for  whose  benefit  the  money  was  origi- 
nally deposited,  as  created  a  privity  between  them,  and 
amotmted  to  an  application  of  it  to  their  use.  Anything  less 
than  that  was  unimportant  and  immaterial,  so  far  aa  the  plain- 
tiff's right  to  recall  the  money,  and  if  not  delivered  up  on  de* 
mand  to  recover  the  same  in  the  present  suit,  was  concerned. 
Until  that  had  been  done,  the  money  remained  the  property  of 
the  plaintiff,  and  subject  to  his  control. 

But  the  court  permitted  the  defendant  to  show  that  on  the 
trial  of  his  suit  against  the  plaintiff's  son  and  son-in-law  he 
offered  to  apply  the  money,  so  far  as  it  would  go,  but  they  de- 
clined to  have  it  applied  in  that  suit,  and  it  never  was  so 
applied.  This  evidence  had  no  tendency  to  prove  that  the 
plaintiff  was  not  entitled  to  recover  back  the  money,  if  it 
originally  belonged  to  him,  for  which  purpose  it  seems  to  have 
been  admitted.  The  offer  to  apply  it  according  to  its  original 
appropriation  by  the  plaintiff,  for  the  benefit  of  his  son  and  son- 
in-law  in  the  defendant's  suit  against  them,  having  been  refused 
by  them,  was  wholly  immaterial,  so  far  as  the  plaintiff's  rights 
irere  concerned.    Had  the  son  and  son-in-law  accepted  the  offer. 
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«o  as  to  have  created  a  priTity  between  themselves  and  the  de- 
fendant, the  testimony  showing  that  fact  would  have  been  ma- 
terial and  competent  As  it  was,  the  defendant  might  as  well 
have  shown  almost  any  other  fact  in  evidence  as  this  unac- 
cepted offer  to  apply  the  money.  As  evidence  to  rebut  and  con- 
trol the  plaintiff's  right  to  recover  back  his  own  money,  it  was 
clearly  incompetent.  On  that  question  it  was  immaterial,  and 
therefore  inadmissible.  What  instructions  may  have  been 
given  in  relation  to  it  does  not  very  clearly  apx>ear  from  the 
case;  but  the  fact  that  the  question  of  its  admissibility  was  re- 
served and  transferred  would  indicate  such  importance  to  have 
been  attached  to  it  that,  in  the  opinion  of  the  judge  who  tried 
the  cause,  it  may  have  influenced  the  decision  of  the  jury. 

The  evidence,  then,  having  been  incompetent  and  inadmis- 
sible, although  immaterial  upon  the  question  on  which  it  was 
admitted,  we  think  the  verdict,  which  may  have  been  influenced 
by  it,  should  not  be  permitted  to  stand.  As  well  observed  bj 
the  court  in  a  former  decision  in  this  suit,  Winkleij  v.  Foye,  28 
K.  H.  518,  "  evidence  which  has  no  legitimate  bearing  may  still 
have  an  unfavorable  influence  upon  a  claim  or  defense.  It  may 
be  calculated  to  excite  prejudices,  or  raise  false  impressions,  and 
in  such  cases  its  admission  may  furnish  good  ground  to  set 
aside  a  verdict."  Such  would  seem  to  have  been  the  charac- 
ter of  the  evidence  improperly  admitted  in  this  case.  It  had  no 
legitimate  bearing,  and,  whatever  the  instructions  in  regard  to 
it  may  have  been,  it  was  well  calculated  to  prejudice  the  minds 
of  the  jury  against  the  plaintiff's  right  to  recover. 

Verdict  set  aside,  and  new  trial  granted. 


Admission  of  Ibkklevant  or  Immaterial  Evidexcr  as  Oroxtkd  for  Kxw 
l^iAL  or  Reversal  of  Judgment.— It  is  well  settled  by  numeroQB  cases  that 
a  verdict  will  not  be  set  aside,  a  judgment  rcTersed,  or  a  new  trial  granted 
because  irrelevant  or  immaterial  evidence  was  admitted  which  docs  not  affect 
the  result  or  has  not  prejudiced  the  jiarty  complaining:  Donley  v.  Camp,  22 
Ala.  659;  S.  C,  63  Am.  Dec.  274;  Seabury  v.  Doe  ex  dem,  Stexcart,  22  Id.  207; 
8.  C, 53  Am.  Dec. 254;  Wallace  v,SlaU,1Skr\L,bZ\\  Clarkv.Lockwood,  21  Cal. 
220;  MilU  V.  Bamejf,  22  Id.  240;  Kidd  v.  TeepU,  Id.  2r>5;  Zeiglfr  v.  Welh, 
28  Id.  263;  Porter  v.  PecLham,  44  Id.  204;  Dee  v,  San  Francisco  etc.  /?.  /?., 
46  Id.  243;  Crosby  v.  Fitch,  12  Conn.  410;  S.  C,  31  Am.  Dec.  745;  Lee  v. 
Jialdwin,  10  Ga.  208;  3IUchell  v.  Home  7?.  Ji.,  17  Id.  674;  ChurchiUv.  Corker, 
25  Id.  479;  Seibel  v.  VaugJtan,  60  III.  257;  Paria  eU,  7?.  7?.  v.  Ilendemon,  89 
Id.  86,  89;  Wayne  Co,  Tump.  Co,  v.  Bernj,  6  Ind.  280;  Latterett  v.  Cook,  1 
Iowa,  1;  S.  0.,  63  Am.  Dec.  428;  McKenzie  v.  KUter,  27  Iowa,  254;  WhaJOey 
V.  Small,  29  Id.  238;  Wahh  v.  jEtna  L\fe  Ins.  Co.,  30  Id.  133;  Union  AgH- 
adturaletc.  AMoetationv.  NtUl,  31  Id.  05;  Brayley  v.  Ros$,  33 Id.  605;  Smari 
V.  Eadey,  6  J.  J.  Marsh.  214, 216;  Merriam  ▼.  AfUcheU,  13  Me.  439:  S.  C,  2f 
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An.  I>60. 514;  FFortmi  v.  iVopr^  qfLUban  Bridge  14  Me.  201;  S.  C.  31  Aa 
Dm.  40;  Sbowhegan  Bank  ▼.  CtOler^  52  Me.  509;  /fiJba&iftiivfo  qf  Smilhfidd  t. 
/iiiba5i<aiK« </  WatervUU,  64  Id.  412;  Bftddrngtany.  Shearer,  22  Pick.  427, 490| 
Barrjf  ▼.  ^auiett,  7  Id.  854;  Packard  ▼.  City  </  New  Bet(/brd,  9  Allen,  200| 
Ljfnd  T.  Pidbe<,  7  Minn.  184;  imngwoHhY.  Oreenkqf,  11  Id.  233;   Wiwrnadc 

B.  B.  V.  Waldron,  Id.  515;  Browning  ▼.  £toto,  83  Min.  47;  IlaaaOAdLix.  Ham. 
hUU,  6  N.  H.  833,  842;  CUtnent  v.  ^n>o£9,  13  Id.  92,  97;  Swam&eot  Madum 
Co.  T.  raZ2«r,  22  Id.  457;  S.  C,  56  Am.  Dec  172,  175;  ScAooi  DUirid  ▼. 
Bragden,  23  N.  H.  507;  Edgedg  t.  Mfmermm,  Id.  555;  &  a,  65  Am.  Dec  207; 
TUuB  Y.  Ash,  24  N.  H.  319,  331;  Tueher  ▼.  Peaelee,  36  Id.  167;  i'affe  ▼•  P*^ 
her,  40  Id.  47;  Haich  ▼.  //art,  Id.  93;  BlodgeU  Paper  Co.  ▼.  larmer,  41  Id. 
898;  TFtfu&tp  v.  Et\fiM,  42  Id.  197;  Carter  v.  JBeolt,  44  Id.  406;  Adam  r. 
BlodgeU,  4.1  Id.  219,  223;  Famiemort  ▼.  CoM,  36  N.  Y.  639,  644;  Qmnceg 
▼.  rottiif/,  5  Daly,  327;  Ahemv.  Standard  Life  Ine,  Co.,  2 Sweeny,  441;  i/ojf 
▼.  Oen^.  4  Dev.  &  B.  L.  117,  119;  People^s  Nat.  Bank  ▼.  McKelhan,  84  N. 

C.  582;  Diheman  ▼.  Parriah,  6  Pa.  St.  210;  S.  C,  47  Am.  Deo.  455;  /brfef 
▼.  Howard,  4  R.  I.  364;  Peters  ▼.  BamhUl,  1  HiU  (S.  a),  2^4;  JfeCaU  t. 
Brodb,  5  Strobh.  119;  Campbell  ▼.  IFOMm,  6  Tex.  379;  Linard  v.  Croeditmd, 
10  Id.  462;  S.  C,  60  Am.  Dec  213;  /oAiMon'f  iBbr'x  ▼.  Jenmnga'm  AdmW,  10 
Oratt  1;  S.  C,  60  Am.  Deo.  323;  SotUkem  MtU.  Ine.  Co,  ▼.  Trear,  29  Gratt 
255;  McElroy  v.  Eaw  Claire  Lumber  Co.,  57  Wis.  189.  See  the  principal  case 
cited  on  thU  point  in  TuckerY.  Peadee,  36N.  H.  181;  Pager.  Parker,  40 Id. 
64;  Hatch  r.  Hart,  Id.  100;  BlodgeU  Paper  Co.  v.  Farmer,  41  Id.  405;  /Fiff- 
ehip  V.  Ei\fidd,  42  Id.  21 1 . 

The  convene  of  this  proposition  is  true,  and  if  the  admission  of  auch  evi- 
dence has  a  tendency  to  prejudice  the  minds  of  the  jury,  the  judgment  will 
be  reversed  and  a  new  trial  granted:  Clark  v.  Vorce,  19  Wend.  232;  Farmers* 
4b  Mteh.  Bank  v.  Whinfield,  24  Id.  410, 427;  Myers  v.  Malcolm,  6  Hill,  292;  8. 
C,  41  Am.  Dec.  744;  Wiiikley  v.  /bye,  28  K.  II.  513,  519;  Cook  v.  Brotcn, 
84  Id.  4C0;  CeiUer  v.  CetUer,  38  Id.  318;  Boyce  v.  Cheshire  R.  R.,  42  Id.  97, 
100,  citing  the  principal  case;  Ellis  v.  Short,  21  Pick.  142;  PaUon  v.  PoHer, 
Z  Jones  L.  539;  Hoberg  v.  State,  3  Minn.  262;  Massengill  v.  Shadden,  1  Heisk. 
857;  Hessin  v.  Heck,  88  Ind.  449;  Dougherty  v.  Vanderpool,  35  Miss.  165; 
Smith  V.  Russ,  22  Wis.  439.     '*T6  authorize  the  reversal  of  a  judgment  for 
error  in  admitting  irrelevant  evidence/*  says  Moncure,  P.,  in  Southern  MuL 
Ins,  Co,  V.  Trear,  29  Gratt  255,  259,  **  not  only  must  the  evidence  be  irrele- 
vant, but  it  must  bo  of  such  a  nature  as  that  its  admission  may  have  preju- 
diced the  adverse  party."    In  Buddington  v.  Shearer,  22  Pick.  427,  43O9 
Shaw,  C.  J.,  said:  '*  Where  evidence  is  given  solely  for  the  purpose  of  prov- 
ing a  fact  which  upon  examination  is  found  to  be  unnecessary  to  be  proved* 
and  such  evidence  has  no  tendency  to  influence  the  minds  of  the  jury  upon 
other  points,  the  verdict  ought  not  to  be  set  aside,  though  such  evidence 
should  not  be  legally  competent."    Dixon,  C.  J.,  in  Smith  v.  Russ,  22  Wis. 
439,  thus  states  the  doctrine:  '*  I  think  the  correct  rule  in  regard  to  the 
granting  or  refusing  of  a  new  trial  for  the  admission  of  irrelevint  or  improper 
evidence  is  this:  where  the  exceptional  evidence  is  of  little  weight  compared 
with  the  rest  of  the  proof,  and  the  latter  clearly  justifies  the  finding  of  the 
Jury,  a  new  trial  will  not  be  granted;  but  it  must  in  all  cases  appear  very 
satisfactorily  that  the  verdict  must  and  ought  to  have  been  the  same,  whether 
tiie  questionable  evidence  was  admitted  or  not."    To  use  the  language  of 
Gowen,  J.,  in  Farmers*  ^  Mech.  Bank  v.  Whif{/leld,  24  Wend.  419,  427,  in 
■peaking  of  this  evidence,  *'so  long  as  the  chance  is  equal  that  it  may  havt 
IhmI  some  effect  one  way  or  the  other,  the  party  is  entitled  to  tbe  benefit  ol 
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the  principle  that  imleyant  testimoDy  ahoQld  be  ahnt  oat  from  the  jury;** 
approved  in  Ilcberg  ▼.  StaUt  3  Minn.  262.  If  no  nae  was  made  of  testiroon]^ 
inunaterial  to  the  issue,  it  may  be  fairly  presumed  not  to  have  inflnenoed  the 
minds  of  the  jury,  and  will  be  no  gronnd  for  disturbing  the  Terdict:  Vtm 
Cori  V,  Van  Chrty  4  £dw.  Ch.  621.  So  the  admission  of  immaterial  or  irrele- 
vant evidence  famishes  no  ground  for  a  new  trial,  if  the  jury  are  instructed 
to  disregard  it:  WUtney  v.  Bayky^  4  Allen,  173;  8mUh  v.  WkUiman,  6  Id. 
662;  ^aU  ▼.  Kingtbury^  08  Me.  238.  They  will  be  presumed  to  have  obeyed 
the  instruction,  at  least  in  a  civil  case.  The  admission  of  inelevant  testi* 
mony  is  no  ground  of  objection,  if  it  be  afterwards  rendered  pertinent  by  th* 
introduction  of  other  testimony:  Black  ▼.  Camden  fte,  Co^  45  Barb.  40^ 
Rncber  v.  ffamUUm,  3  Dana,  36;  and  where  irrelevant  testimony  is  admitted 
solely  to  remove  a  ground  of  prejudice  caused  by  the  irrelevant  testimony  of 
the  objecting  party,  its  admission  is  not  only  not  a  ground  for  a  new  trial, 
but  proper  hi  the  discretion  of  the  judge  trying  the  cause  to  the  impartial 
ordering  of  the  trial:  WiUan  v.  Haimpden  F,  In$.  Co.,  4  B.  I.  159.  The  ad- 
mission of  immaterial  evidence  which  would  work  no  injury,  and  furnish  na 
ground  for  reversing  the  judgment,  becomes  a  gronnd  of  reversal  if  subsequent 
testimony  of  the  unsuccessful  party  upon  a  material  point  is  inconsistent 
with  it,  and  may  have  had  weight  in  discrediting  such  testimony,  and  leading 
to  the  judgment  ap][>ealed  from:  WiUan  v.  WiUoTi,  4  Abb.  App.  Dec.  621. 

The  general  rules  as  given  above  obtain  in  case  immaterial  evidence  ia 
introduced  which  is  otherwise  incompetent;  the  admission  of  such  evidence 
being  no  ground  for  objection  if  the  minds  of  the  jury  could  not  have  beea 
prejudiced  by  it:  Norris  v.  Badger,  6  Cow.  449;  Supervisort  o/Chenatif/o  v.  Bird* 
mU^  4  Wend.  453,  458;  VaUanee  v.  King,  3  Barb.  548;  Lamb  v.  Camden  etc. 
R.  B,,2  Daly,  454;  BenneU  v.  Austin,  5  Hun,  536;  Princt  v.  Shepard,  9  Pick. 
176,  183;  Bragg  v.  Boston  etc,  B.  B.,d  Allen,  54;  JeweU  v.  Stevens,  6  N.  JI. 
60;  PoOeys  v.  Ocean  Ins.  Co,,  14  Me.  141;  Ilortan  v.  WUliams,  21  Minn.  187;. 
'Stephens  v.  Craiqfind,  1  Ga.  574;  S.  C,  44  Am.  Dea  680. 

We  are  not  sure  but  the  broad  ground  ought  to  be  taken  that  the  admission 
of  immaterial  evidence  must  result  in  the  granting  of  a  new  trial.  Wer«^ 
this  rule  once  established,  courts  would  soon  begin  to  pay  some  decent  respect 
to  the  rules  of  evidence,  and  would  exclude  all  testimony  which  it  would  be 
improper  to  consider  in  the  Anal  determination  of  the  case.  At  the  present 
time  the  appellate  courts  are  very  loath  to  reverse  a  judgment  because  of  the 
admission  of  immaterial  evidence,  and  thii  would  result  in  very  little  wrung 
if  there  were  any  means  of  knowing  what  influence  the  objectionable  evidence- 
In  fact  had  upon  the  court  or  jury  by  which  it  was  heard.  If  that  court  or 
jury  viewed  the  evidence  as  irrelevant  and  permitted  it  to  have  no  influence^ 
then  certainly  it  ought  not  to  be  regarded  as  a  destroying  vice  of  a  judgment 
of  which  it  formed  no  part.  But  why  was  the  evidence  admitted  in  oppoai* 
tion  to  the  objection  of  the  complaining  litigant  f  Are  we  to  presume  that 
the  judge  dinregatded  the  duties  of  his  office,  and  admitted  testimony  which 
he  knew  he  had  no  business  to  hear  T  or  shall  we  not  rather  conclude  that  he 
admitted  it  not  from  the  mere  love  of  gossip,  but  because  he  thought  it  proper 
to  influence  him  in  the  performance  of  his  official  duties  with  respect  to  the 
litigation  before  him  T  And  if  it  did  influence  him,  his  judgment  ought  not 
to  stand. 

Irrelevant  evidence  is  not  offered  without  an  object.  That  object  is  to  pro- 
duce an  effect  favorable  to  the  party  offering  it.  That  the  judge  rules  in 
favor  of  the  reception  of  the  evidence  is  a  Judicial  decision  that  he  will  and 
Mgfal  to  give  it  some  weight  where  the  case  is  to  be  decided  by  him,  and 
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thai  the  Jury  ought  to  give  it  lome  weight  where  the  detwmlniKtion 
with  them.  Ai  a  matter  of  fact,  irreleTaot  eridenoe  freqveotly  potaom  the 
minds  of  Judges  and  jnrors,  and  indirectly  oontrilmtes  to  the  detemtiiiatMRi 
of  the  real  issnes  in  the  case.  The  injured  party  is  without  redress.  He  osa- 
not  be  expected  to  come  to  trial  prepared  to  controvert  irreleTant  testimooy; 
and  he  can  rarely  procnrs  a  new  trial,  for  the  appellate  court  wiU  assnnie  that 
becanse  of  its  manifest  irreleTancy,  the  evidence  could  have  done  no  hann. 
Becanse  there  is  no  other  way  of  avoiding  its  influence,  director  indirect^  we 
incline  to  the  opinion  that  a  party  who  snccessfnlly  insists  upon  the  recep- 
tion of  irrelevant  testimony  should  do  so  at  the  hasard  of  losing  his  Judg- 
ment, should  he  obtain  one,  whether  the  decision  is  by  court  or  Jury, 
it  is  clear  from  the  whole  case  that  no  other  result  thiin  the  one  leaehed 
legally  possible. 


Blanding  v.  Sabgent. 

[S3  Viw  HAmnxas,  S9.] 

JmvnAL  GooimAVcs  oaitxot  bb  Takkx  of  Existriob,  SmrATioir,  Ain> 
LimTB  OF  Plaob,  not  being  a  public  corporation,  described  by  its  nane 
only. 

Ck)NTRACT  18  KOT  wiTHUT  STATtm  OF  FRAUDS  if  by  its  terms,  or  by  rea- 
sonable construction,  it  can  be  fully  performed  within  a  year,  ahhovigh 
it  can  only  be  done  by  the  occurrence  of  some  contingency,  as  deatli,  by 
no  means  likely  to  happen. 

Co5TBA0T  18  NOT  WITHIN  Statutb  OF  FRAUDS  if  the  agreement  on  <me 
side  can  be  performed  within  a  year,  and  is  so  performed,  although  the 
agreement  on  the  other  side  is  impossible  to  be  performed  within  that 
time. 

Assumpsit.  The  declaration  alleged  that  in  conBidexation  that 
the  plaintiff  would  buy  of  the  defendant  the  good-will  of  th^ 
business  of  a  physician  which  the  parties  were  conducting  to- 
gether at  a  place  called  Fisherville,  lying  in  Concord  and  in  Boa- 
eawen,  and  would  pay  the  defendant  therefor  two  hundred 
dollars  in  five  years,  the  defendant  agreed  to  give  up  to  the 
plaintiff  the  business,  and  not  to  do  any  more  business  as  a 
physician  at  said  Fisherrille;  and  the  plaintiff,  relying  upon  the 
defendant's  promise,  purchased  of  the  defendxmt  the  good-will 
for  the  said  sum,  to  be  paid  in  five  years;  but  the  defendant  hod 
continued  to  do  business  at  said  Fisherville  as  a  physician.  A 
second  count  alleged  the  payment,  instead  of  being  in  five  years, 
to  be  on  demand;  while  a  third  count  alleged  that  it  was  to 
be  made  in  five  equal  installments  of  forty  dollars  each.  There 
was  a  demurrer  to  the  declaration,  on  the  grounds  that  the  con- 
tract set  forth  was  void  for  uncertainty,  there  being  no  such 
place  as  Fisherrille  known  to  the  law,  and  no  limits  shown 
within  which  the  defendant  was  not  to  practice.  The  declazir 
fcion  was  also  asserted  to  be  uncertain  upon  similar  groondflr 
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The  parties  agreed  that  the  ccmtzact  set  up  by  the  plaintiff  was 
not  in  Tmting;  and  if  the  fact  that  the  plaintiff  gare  his  notes 
for  the  two  hundred  dollars  should  be  considered  material,  the 
agreement  was  to  be  dischaiged,  and  the  case  to  stand  for  trial. 

W.  n.  BarOeU,  for  the  defendant 

BeUows^  for  the  plaintiff. 

By  Court,  Bell,  J.  The  court  are  in  no  situation  to  decide 
that  Fisherville  is  not  a  good  and  sufficient  description  of  a 
place  in  Concord  and  Boscawen,  as  alleged.  Whether  there  is 
a  place  called  by  that  name,  where  it  is  situate,  what  are  its 
limits,  if  it  has  any,  are  matters  of  fact,  to  be  determined  by  a 
jury  upon  such  evidence  as  the  parties  may  lay  before  them. 
It  is  in  no  sense  a  matter  of  law  of  which  a  court  can  take  judi- 
cial cognizance.  What  is  included  in  a  name  descriptive  of  a 
place,  not  being  a  public  corporation,  is  always  matter  for  a 
jury:  Claremani  v.  Carlton,  2  N.  H.  373  [9  Am.  Dec.  88];  Doe 
▼.  Burt/l  T.  II.  701;  Comyn  on  Land,  and  Ten.  75;  and  see 
Peake  Ey.  12;  1  Phill.  £v.  272,  1  Cowen  &  Hill's  Notes,  241. 
Upon  the  demurrer  no  exception  can  be  taken  on  this  ground. 

It  is  admitted  by  the  case  that  the  contract  relied  on  by  the 
plaintiff  is  by  parol,  and  not  in  writing.  And  the  question  then 
arises  whether,  under  the  statute  of  frauds,  any  action  can  be 
maintained  upon  it.  The  language  of  the  revised  statutes,  Comp. 
L.  459,  sec.  9,  is  much  the  same  in  this  respect  as  the  statute  29 
Car.  n.,  c.  3,  sec.  4,  ''  to  charge  any  person  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  from  the  time  of 
making  it,  imless  the  agreement,  etc.,  shall  be  in  writing,"  etc. 

The  authorities  cited  for  the  plaintiff  have  established  else- 
where the  rule  that  the  statute  does  not  apply  to  any  contract, 
unless  by  its  express  terms,  or  by  reasonable  construction,  it  is 
not  to  be  performed,  that  is,  is  incapable  in  any  event  of  being 
performed,  within  one  year  from  the  time  it  is  made. 

If  by  its  terms,  or  by  reasonable  construction,  the  contract 
can  be  fully  performed  within  a  year,  although  it  can  only  be 
done  by  the  occurrence  of  some  contingency  by  no  means  likely 
to  happen,  such  as  the  death  of  some  party  or  person  referred 
to  in  the  contract,  the  statute  has  no  application,  and  no  writing 
is  necessary. 

Though  either  of  the  parties  may  have  it  in  his  power  to  put 
an  end  to  a  contract  within  a  year,  yet  if,  independent  of  the 
exercise  of  such  a  power,  the  agreement  cannot  be  performed 
within  a  year,  it  must  be  in  writing. 

Am.  Dm,  Yifu  LXVI— M 
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If  the  agreement  can  be  fully  performed  by  either  of  the  par- 
ties within  the  year,  and  it  is  so  performed,  the  agreement  of 
the  other  party  is  not  within  the  statute,  though  it  may  be  im« 
possible  to  perform  it  within  a  year. 

These  decisions  are  almost  equivalent  to  a  repeal  of  this 
clause  of  the  statute;  but  as  they  met  the  approval  of  the  courts 
generally,  and  may  be  regarded  as  the  settled  construction  of 
the  statute,  they  may  properly  bo  considered  as  adopted  by  our 
legislature  when  the  statute  was  re-enacted. 

When  these  principles  are  applied  to  the  present  case,  it  is 
found  not  to  fall  within  the  statute,  because  it  is  evident  that  if 
the  defendant  had  died  within  a  year  from  the  making  of  the 
contract,  having  kept  Lis  agreement  while  he  lived,  his  contract 
would  have  been  fully  performed. 

If  the  plaintiff,  instead  of  a  verbal  agreement  to  pay  twa 
hundred  dollars  in  five  years,  as  the  consideration  of  the  de- 
fendant's contract,  as  might  naturally  be  understood  from  the 
declaration,  had  agreed  to  give  at  once  his  notes  for  two  hun- 
dred dollars,  payable  in  five  years,  and  the  notes  were  made 
accordingly,  the  whole  contract  might  be  valid  without  any 
other  writing,  on  the  ground  that  the  agreement  on  one  side 
was  to  be  performed,  and  was  performed,  within  a  year. 

It  does  not,  however,  seem  to  be  material  to  show  that  to  be 
the  true  state  of  facts,  and  it  could  not  be  done  effectively  with- 
out an  amendment  of  the  declaration. 

Demurrer  overruled. 

PzBLET,  (X  J.,  and  Fowler,  J.,  having  been  of  counsel,  did 
not  sit.  

JCTDICIAL  COONTZANCB  WILL  BE  TaKBM  OF  CiVIL  DlVlSIOlIB  Of  SXATE  CTTe 

Counties,  etc.:  State  v.  Okugow,  2  Am.  Dec  629. 

Contract  Capable  or  being  Performed  xhthin  Tear  is  not  wrrBr!f 
Btatutb  of  Frauds:  Moore  v.  Ibx,  6  Am.  Dec.  338;  Petere  v.  Wedborongh^ 
81  Id.  142;  LmscoU  v.  Mclntire,  33  Id.  602;  Gadsden  v.  Lance,  37  Id.  548;  Lock^ 
wood  V.  Barnes^  88  Id.  620;  Lapham  v.  Whipple^  41  Id.  487;  Lyon  v.  King^ 
45  Id.  210.  The  principal  case  is  cited  to  this  effect  in  Esty  v.  Aldrich^  46 
N.  H.  129;  and  in  Worihy  v.  JcmB,  11  Gray,  170,  it  is  cited  to  the  point  thai 
an  agreement  by  two  millers,  npon  selling  their  mill  and  store,  not  to  engage 
in  the  same  business  at  snch  place  or  in  snch  way  as  to  interfere  with  Um 
business  to  be  done  by  the  purchasers,  is  liable  to  be  terminated  within  a  year 
by  the  death  of  the  promisors,  and  is  therefore  not  within  the  statute. 

Contract  Void  in  Part  under  Statute  of  Frauds  is  not  Nbcbssa- 
RiLT  Void  in  Totc:  Rand  v.  Mather^  59  Am.  Dec  131,  and  note.  In  Rogers 
V.  Brightmant  10  Wis.  68,  the  principal  case  is  referred  to  on  the  point  thai 
where  an  agreement  on  the  one  side  was  to  be  and  was  fully  executed  withitt 
a  year,  the  contract  was  not  within  the  statute  of  frauds. 
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State  v.  Clarke. 

[33  New  HAVPteiBS,  329.] 

It  n  LoiTiRT,  wrranr  Meaning  or  Statute  imposing  a  fine  for  dispos- 
ing of  any  estate,  real  or  personal,  by  lottery,  where  a  sale  of  books  is 
made  for  more  than  their  yalne,  and  the  purchasers  are  entitled  to  gifts  or 
prises,  to  be  ascertained  by  a  correspondence,  unknown  to  them,  be- 
tween certain  numbers  placed  on  the  books,  and  the  different  articles  pro- 
posed as  gifts  or  prizes. 

Indiotment  charging  William  L.  and  Oliver  H.  Clarke  with 
disposing  of  a  ring  by  lottery  to  one  Charles  Flanders.  The 
evidence  showed  that  the  defendants  kept  a  store  at  Concord, 
and  Flanders,  seeing  one  of  their  handbills  headed  '*  gift-book 
sale,"  went  to  their  store,  and  purchased  of  William  L.  Clarke, 
for  one  dollar,  a  book  worth  less  than  that  amount.  On  the 
back  of  the  book  was  written  a  number  which  William  L.  gave 
to  Oliver  H.  Clarke,  who  opened  a  book  and  placed  a  piece  of 
one  with  a  hole  in  it  on  one  of  its  pages,  and  then  informed 
Flanders  that  he  was  entitled  to  a  gold  ring  of  the  value  of  three 
dollars.  This  evidence  was  excepted  to  by  the  defendants  as 
incompetent  to  show  that  the  ring  was  disposed  of  by  lottery; 
and  it  was  also  claimed  that  it  did  not  show  the  defendants  to 
be  jointly  guilty,  or  that  William  L.  was  guilty  if  Oliver  H. 
was.  The  exceptions  were  overruled,  and  the  jury  instructed 
that  if  they  found  that  the  ring  was  disposed  of  by  lot,  or  chance, 
there  was  a  lot  or  chance  used  in  determining  whether  Flanders 
was  to  have  it  or  not;  and  tbat  if  the  defendants  acted  together 
in  disposing  of  the  ring,  they  were  both  guilty,  but  if  either 
did  not  participate,  he  might  be  declared  not  guilty,  and  the 
other  guilty.  The  defendants  were  each  found  guilty,  and  they 
moved  to  set  aside  the  verdict  and  for  a  new  trial. 

Rol/e  and  Marshall^  for  the  defendants. 
Oeorge  and  Foster ^  for  the  state. 

By  Court,  Perley,  C.  J.  The  provision  of  the  statute  on 
which  this  indictment  is  founded  is  in  these  terms:  ''If  any 
person  shall  make  or  put  up  any  lottery,  or  shall  dispose  of  any 
estate,  real  or  personal,  by  lotterj',"  he  shall  bo  tiuetl  not  exceed- 
ing five  hundred  dollars  nor  less  than  fifty  dollars:  Ccmp. 
Stats.  5G1,  sees.  1,  2. 

The  word  **  lottery"  is  not  a  term  of  the  law,  and  to  dispose 
of  real  or  personal  estate  by  lottery  is  not  an  offense  which  has 
a  recognized  and  established  legal  definition.  In  construing 
the  statute,  we  must  be  guided  chiefly  by  the  meaning  of  the  term 
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as  it  is  ordinarily  ueei  in  a  popular  sense,  and  by  xefeienoe  to 
the  mischief  intended  to  be  redressed. 

There  are,  however,  some  cases  in  which  conrta  of  other  juria* 
dictions  have  been  called  on  to  give  a  constmction  to  reeenft 
laws  enacted  against  lotteries.  The  annual  distribution  of 
paintings  by  lot  among  the  members  of  the  American  Art 
Union  has  been  held  to  be  a  lottery  forbidden  by  the  constita* 
tion  of  New  York:  People  v.  Art  Vhion^  7  N.  Y.  240;  Bemwt  v. 
Art  Union,  6  Sandf .  614. 

In  Den  ex  deni.  Wooden  T.ShoitoeU,  23  N.  J.  L.  466,  it  was  held 
that  if  a  tiact  of  land  is  divided  into  lots  of  unequal  value,  and 
these  are  sold  at  a  uniform  price  and  distributed  among  the  pur- 
chasers by  lot,  it  is  a  lottery.  In  People  v.  Ari  Unions  13  Barb. 
677,  it  was  decided  to  be  unlawful  to  hold  forth  to  others  that 
he  has  articles  which  will  be  distributed  by  lot  or  ohalkice  to  any 
person  who  before  the  distribution  shall  have  paid  any  money 
for  the  chance  of  obtaining  such  article. 

The  name  given  to  the  process  and  the  form  of  the  machinery 
used  to  accomplish  the  object  are  not  material,  provided  the 
substance  of  the  transaction  is  a  distribution  or  disposition  of 
property  by  lot.  In  the  interpretation  of  remedial  statutes  like 
this,  **  the  office  of  the  judges  is  to  make  such  a  construction  as 
will  suppress  the  mischief  and  advance  the  remedy,  and  to  sup- 
press ail  evasions  for  the  continuance  of  the  mischief: "  Magdalen 
College  Case,  11  Go.  71,  b. 

From  these  authorities,  and  from  the  common  signification  of 
the  term,  we  draw  the  conclusion  that  where  a  pecuniary  con* 
sideration  is  paid,  and  it  is  determined  by  lot  or  chance,  accord* 
ing  to  some  scheme  held  out  to  the  public  what  the  party  who 
pays  the  money  is  to  have  for  it,  or  whether  he  is  to  have  any- 
thing, it  is  a  lottery  within  the  meaning  of  the  statute. 

From  the  evidence  reported  in  this  case,  the  jury  were  well 
warranted  in  finding  that  according  to  some  scheme  upon  which 
the  defendants  professed  to  act  there  was  a  comspondence  be- 
tween the  numbers  placed  on  the  books  purchased  and  the  dif- 
ferent articles  proposed  as  gifts  or  prises,  by  which  when  the 
book  was  purchased  the  defendants  ascertained  what  gift  or  prin 
the  purchaser  was  entitled  to  have  according  to  their  scheme. 
The  defendants,  on  the  evidence,  appear  to  have  held  out  thai 
notion  to  the  public,  and  the  jury  were  at  liberty  to  find  that, 
so  far  at  least,  the  business  was  fairly  conducted. 

The  purchaser  did  not  know  when  he  bought  his  book  and 
paid  his  money  what  prise  or  gift  the  number  on  it  would  entitfe 
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bim  to  xeoerte,  and  it  was  with  him  as  maoh  a  nmtter  of  lot 
and  chance  as  if  he  had  drawn  the  number  from  a  hat. 

He  paid  more  than  the  book  was  worth,  and  the  eausess  must 
be  understood  to  have  been  paid  for  this  chance.  As  to  the 
real  nature  of  the  contriYance,  it  stands  as  if  the  ezoess  had 
been  paid  for  the  chance  without  any  sale  of  a  book  to  color 
the  transaction. 

It  is  objected  that,  by  the  purchase  of  the  book,  with  a  num- 
ber that  in  some  way  designated  the  gift  to  which  the  purchaser 
was  entitled,  his  gift  was  ascertained  at  once  upon  the  pui^chase, 
and  did  not  depend  on  any  subsequent  drawing  of  lots;  and 
that  therefore  the  case  does  not  fall  within  the  meaning  of 
the  term  ''  lottery/'  as  it  is  ordinarily  used,  and  is  not  within 
the  statute.  But  with  the  purchaser,  what  prize  he  might  obtain 
was  a  mere  matter  of  lot  and  chance.  The  scheme  iuTolved  sub* 
etantially  the  same  sort  of  gambling  upon  chances  as  in  any  other 
kind  of  lottery.  It  appealed  to  the  same  disposition  for  engag- 
ing in  hazards  and  chances  with  the  hope  that  luck  and  good 
fortune  may  give  a  great  return  for  a  small  outlay,  and,  as  wd 
think,  within  the  general  meaning  of  the  word  **  lottery,"  and 
clearly  within  the  mischief  against  which  the  statute  is  aimed. 
The  instructions  of  the  court,  on  this  part  of  the  case,  appear 
to  have  been  quite  correct. 

The  CTidence  was  competent  and  abundantly  sufficient  to 
show  the  concurrence  of  both  the  defendants  in  ilie  transaction. 
They  occupied  the  shop  together;  the  sale  of  this  parfcicuhtf 
book  was  not  a  solitaiy  act;  they  carried  on  together  a  trade  in 
books  on  the  same  plan;  this  sale  of  the  book  and  number,  and 
the  ascertaining  of  the  gift  to  which  the  purchaser,  according 
to  their  scheme,  was  entitled,  were  in  the  course  of  their  ordi- 
nary trade  and  business.  They  both  actually  and  actively  con- 
curred in  the  matter.  One  made  the  sale  and  took  payment; 
the  other  received  the  number,  went  through  the  ceremony  of 
applying  the  zinc,  told  Flanders  what  he  was  entitled  to  have 
by  way  of  gift,  and  delivered  him  the  ring. 

The  offense  charged  in  the  indictment  is  made  a  crime  by  the 
statute,  and,  like  most  other  crimes,  may  be  committed  by  one 
one  man  separately,  or  by  two  or  more  jointly. 

The  conviction  was  right,  and  there  must  be  judgment  accord* 
ingly  on  the  verdict.  

Statdtib  aoaikbt  Lottsbibs  Includis  What.^A  stefcnle  deolaring  ''aQ 
lott0ri«8  what«v«r,  whether  pnblio  or  private,  oonunon  and  paUio  imiMiioea,'* 
sad  prohibitiiig  the  anne  under  penalty,  inolndeB  in  ita  por?iew  a  achiBM 
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Cor  the  nlo  of  a  tnot  of  land  in  lota  of  unequal  value,  to  be  distributed  among 
tho  purchasera  by  chanoe,  by  means  of  tickets  or  numbers  bought  at  a  fixed 
price  greatly  ezoeeding  that  of  a  majority  of  the  lots,  although  there  are  no 
blanks  in  such  scheme:  SMenbender  v.  ChaHtaj  8  Am.  Dec.  682;  and  see  the 
principal  case  cited  in  Swain  v.  Bundl,  10  Ind.  440,  on  a  similar  state  of  facts 
to  the  foregoing,  to  the  point  that  schemes  for  the  division  of  property  by 
chance  are  lotteries.  The  principal  case  is  also  referred  to  in  WWney  ▼.  SlCoCe, 
Id.  405,  on  the  point  that  many  schemes  to  aid  schools  and  churches  and  gift 
exhibitions  are  disguised  lotteries,  and  may  be  prohibited  by  statute;  and  ft 
statute  having  such  operation  is  not  the  inhibition  of  a  free  sale  of  property^ 
but  of  a  mode  of  swindling  in  disposing  of  it 


Towns  v.  Pratt. 

[83  Nzw  nAMPSHiaB,  8A5.J 

OmoiH  Attaohiko  Trunk  is  not  Liablb  for  InTEKiiBDDLiiro  with  in 
CovTKNTS,  which  are  exempt  from  attachment,  if  he  does  it  to  no  greater 
extent  than  merely  to  remove  them  from  the  trunk,  and  deliver  them  to 
the  owner,  or  upon  the  owner's  declining  to  receive  them  when  offered, 
to  keep  them  safely  until  called  for.     Per  Sawyer,  J. 

Trunk,  Cabinet-box,  and  Brea-stpin  are  not  BbcsMPT  from  Attaghmbnt 
as  household  furniture  and  wearing  apparel  necessary  for  the  debtor  and 
his  family,  under  the  New  Hampshire  statute. 

Tboyeb  for  a  trunk  and  its  contents.  The  trunk  contained 
articles  of  wearing  apparel  and  a  mahogany  cabinet-box  contain- 
ing a  breastpin,  a  cigar-case,  and  a  pack  of  playing-cards.  From 
the  agreed  statement  of  facts,  it  appeared  that  the  defendant 
Durgin,  a  deputy  sheriff,  attached  the  articles  in  question  as  the 
property  of  the  plaintiff.  The  plaintiff  was  present  at  the  time 
of  attachment,  and  was  requested  by  the  officer  to  remove  the 
wearing  apparel  from  the  trunk,  but  he  declined  to  do  so.  The 
officer  then  opened  the  trunk,  carefully  removed  the  clothing, 
and  offeree^*  it  to  the  plaintiff,  who  declined  to  receive  it.  The 
clothing  was  retained  by  the  officer  in  his  possession  until  de- 
livered by  him  to  the  plaintiff,  who  sent  for  it  some  time  after- 
wards. The  plaintiff  was  in  the  habit  of  keeping  his  clothing  in 
the  trunk.  The  trunk  and  the  cabinet-box  and  its  contents 
were  sold  under  execution.  Judgment  was  to  be  rendered  for 
the  plaintiff  for  such  damages  as  might  be  agreed  upon  by  the 
parties,  or  assessed  by  the  court,  if  the  court  should .  be  of 
the  opinion  that  the  defendants  were  liable  for  taking  any  of  thfl 
articles;  otherwise  judgment  was  to  be  given  for  the  defendania. 

Bellows^  for  the  plaintiff. 

Alexander  and  BarlleU^  for  the  defendants* 
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By  Court,  Sawtkb,  J.  If  the  trunk  in  question  was  liable  to 
attachment,  the  defendant  Durgin  was  authorized  to  seize  it, 
although  in  so  doing  he  might  to  some  extent  interfere  with 
the  plaintiff's  possession  of  articles  contained  in  it  which  were 
exempted.  In  taking  the  trunk  into  his  possession  upon  attach- 
ing it,  he  must  necessarily  take  with  it  its  contents;  and  if  he 
intermeddled  with  such  of  them  as  were  not  liable  to  attachment 
to  no  greater  extent  than  merely  to  remove  them  from  the  trunk 
and  deliver  them  to  the  owner,  or  upon  his  declining  to  receive 
them  when  offered,  then  to  keep  them  safely  until  called  for,  he 
committed  no  wrong  to  the  plaintiff  for  which  he  can  be  made 
liable  in  any  form  of  action. 

The  only  question  which  arises  upon  the  case  is,  whether  the 
trunk  itself,  or  either  of  the  other  articles  taken  and  sold  by  the 
defendant  Durgin,  namely,  the  cabinet-box  or  breastpin,  were 
exempted  from  attachment  by  virtue  of  the  provisions  of  section 
2,  chapter  184,  of  the  revised  statutes,  in  which  are  enumerated 
the  several  classes  of  property  exempted  from  attachment  and 
execution,  and  among  which  are  "  the  wearing  apparel  necessary 
for  the  debtor  and  his  family,"  and  "  household  furniture  to  the 
Talue  of  twenty  dollars." 

The  cigar-case  and  playing-cards,  it  would  seem  to  be  con- 
ceded, do  not  come  within  the  description  of  any  of  the  kinds 
of  exempted  property. 

Articles  of  jewelry,  designed  to  be  worn  upon  the  person  as 
ornaments,  are  not  wearing  apparel  in  the  popular  sense  of  the 
term.  As  understood  in  its  ordinary  signification,  it  means 
clothing;  garments  worn  to  protect  the  person  from  exposure, 
and  not  articles  used  for  ornament  merely.  In  its  original  sig- 
nification, the  word  **  apparel"  may  have  a  more  extensive  mean- 
ing, including  not  merely  vesture — ^habiliments  for  covering 
the  person — but  all  ornaments  and  decorations  worn  with  the 
Testure. 

The  exemption,  however,  under  the  statute  is  limited  to  the 
wearing  apparel  necessary  for  the  debtor  and  his  family.  The 
word  "  necessary,"  as  here  used,  is  not  to  be  understood  in  its 
most  rigid  sense,  implying  something  indispensable,  but  as 
equivalent  to  convenient  and  comfortable:  Peverly  ▼.  Sayles,  10 
N.  H.  356.  It  would  therefore  include  such  articles  of  dress 
or  clothing  as  might  properly  be  considered  among  the  neces- 
saries in  contradistinction  to  the  luxuries  of  life:  Davlin  v.  Stone, 
4  Cush.  359.  Whether  an  article  attached  is  a  necessary  or  a 
luxury  may,  under  some  circumstanoes,  be  a  question  for  the 
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Jozy,  depending  upon  the  situation  of  the  debtor  and  the  char- 
acter and  uses,  and  perhaps  the  cost,  of  the  article.  But  in 
reference  to  trinkets,  like  a  breastpin,  we  think  the  court  may 
be  understood  to  know  so  much  of  their  nature  and  purposes  as 
to  be  at  liberty  to  detennine,  without  the  interrention  of  a  juiy, 
that  under  no  circumstances  can  they  be  held  to  be  requisite  for 
the  comfort  or  convenience  of  the  wearer  as  apparel,  so  as  to 
render  them  necessary,  within  the  meaning  of  the  statute. 

The  trunk  and  cabinet-box,  it  is  contended  by  the  plaintiff,  are 
household  furniture.  That  either  may  be — and  the  former,  at 
least,  often  is  conveniently  applied  to  household  uses,  and  thus 
made  to  subserve  the  purposes  of  household  furniture — ^is  un- 
doubtedly true;  but  such  we  do  not  understand  it  to  be  their  pri- 
mary or  principal  use.  The  expression  ''household  furniture" 
must  be  understood  to  mean  those  vessels,  utensils,  or  goods 
which,  not  becoming  fixtures,  are  designed  in  their  manufacture 
originally  and  chiefly  for  use  in  the  family  as  instruments  of  the 
household  and  for  conducting  and  managing  household  afiairs. 
Neither  of  these  articles  would  seem  to  hold  such  a  place  ia  the 
domestic  economy.  The  trunk,  though  often  perhaps  made,  to 
some  extent,  to  take  the  place  of  the  chest  of  drawers,  the  bu- 
reau, or  the  wardrobe,  is,  nevertheless,  in  its  construction  de- 
signed for  and  adapted  to  the  use  of  the  traveler  as  such,  rather 
than  the  householder.  By  the  cabinet-bof  we  understand  an 
article  designed,  in  its  material  and  workmanship,  rather  for 
ornament  than  use,  and,  so  far  as  designed  for  use,  intended  for 
keeping  jewelry  and  other  small  articles  of  value,  thus  minister- 
ing to  the  taste  of  the  owner  rather  than  the  necessities  or  con- 
venience of  the  household. 

The  object  of  the  statute  is  not  to  secure  to  the  debtor  the 
enjoyment  of  property  of  that  character  at  the  expense  of  his 
creditors,  but  to  prevent  his  being  stripped  of  those  articles  of 
utility  and  convenience,  under  the  limited  value  prescribed, 
requisite  for  the  comfort  of  himself  and  family  in  maintaining 
a  household  in  every  condition  of  life. 

The  articles  specified  were  all  liable  to  attachment,  and  conse- 
quently the  plaintiff,  upon  the  facts  stated,  having  no  cause  of 
action,  there  must  be  judgment  for  the  defendant. 

Ofticeb's  Liability  for  Seizinq  or  Attaohino  Exshft  Pbopbrtt:  See 
Dow  ▼.  Smithy  29  Am.  Deo.  202;  McOtte  v.  Andemon,  36  Id.  570;  State  v.  Afor^ 
gan,  38  Id.  714;  StaU  v.  Johiuon,  46  Id.  2S3.  The  principal  case  it  cited  ui 
0€^f  T.  Southtoorthf  113  Mass.  334,  as  assuming,  rather  than  deciding,  thai 
in  an  action  against  an  officer  for  attachiug  exempt  goods  it  was  for  thm 
plaintiff  to  show  that  they  were  snch  as  were  exempt  from  attftofame&k 
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"HoosraoLD  FuRNiTV&B,'*  Mbanino  ot,  is  Statute  Ezexptivo  vbok 
Sxbcution:  See  note  to  Hoekwell  ▼.  HMMb  AdvfCn,  45  Am.  Deo.  255. 

^'KscxssABY  WxARivo  Appabel,"  What  Ihcludbd  IK,  IN  Statittb  Ex* 
XXFtino  from  ExBcnnoN:  See  Riehmrdson  v.  ButweU^  43  Am.  Dec.  450;  nots 
to  Rockwdl  T.  HvbbdCB  AdnCn,  46  Id.  256. 

**NbOB88ABT/'  MXAinKO  OF,  IN  StaTTTTX  EZBUPTUia  HOUSXHOLD  FUBHI* 

tvsB  VBOic  ExxounoK:  See  MonUigue  v.  Richardson,  63  Am.  Dec  173. 


Badgeb  v.  Gilmobb. 

[88  Kbw  KnoKnam,  881.] 
CtaTBA€T  BirWXBN  PaTKX  AND  InDOBSEX  OF  NOTB  DlBOBABOXD  IN  BaVK* 

SUFT07  IS  Adxissiblb  IN  EVIDENCE  ia  an  action  on  the  note  by  a  rab- 
aeqaent  indorsee  against  the  maker,  where  the  maker,  after  the  dis- 
charge, promised  to  pay  to  the  first  indorsee  an  amount  sufficient  to 
reimburse  him  what  he  had  paid  for  the  note. 

Dkbtor's  Pbomisb  TO  Pat  Debt  Disohabgxd  in  Bankbuttot  Waiyxs 
Dkfknsb  of  Dischabox,  and  restores  the  debt  to  its  condition  of  a  valid 
legal  obligation. 

Pbokissobt  Note  hat  bx  Indobsxd  aftxb  Dischabox  in  Bankbuptct, 
and  is  revived  pro  UuUo  by  a  promise  to  the  indorsee  to  pay  a  part  of  the 
note,  so  as  to  give  a  subsequent  indorsee  a  right  of  action  thereon. 

Assumpsit  on  a  promissory  note  made  by  a  firm,  of  which  the 
defendant  was  a  member,  to  the  order  of  Boynton  &  Swasey. 
The  principal  defense  relied  upon  was  a  discharge  in  bank- 
mptcy,  to  which  the  plaintiff  replied  a  new  promise.  It  ap- 
peared from  the  plaintiff's  evidence  that  Boynton  proved  the 
note  against  the  estate  in  bankruptcy  of  the  defendant,  and  re- 
ceived a  dividend  thereon,  and  after  the  discharge  sold  the  note 
to  S.  O.  Badger  for  a  less  sum  than  appeared  to  be  due  upon  it. 
The  agreement  between  Boynton  and  Badger  in  regard  to  the 
sale  of  the  note  was  admitted  in  evidence,  against  the  objection 
of  the  defendant.  Badger  had  desired  the  defendant  to  testify 
in  a  suit  on  the  note  against  a  supposed  silent  partner  of  the 
defendant's  firm,  but  the  defendant  declared  that  rather  than 
do  so  he  would  pay  the  note.  He  also  declared  that  part  of  it 
had  been  paid,  but  that  there  was  enough  due  on  it  to  pay 
Badger.  Badger,  subsequently  to  these  declarations,  indorsed 
the  note  to  the  plaintiff.  The  counsel  for  the  defendant  claimed 
that  the  evidence  dicl  not  sustain  the  declaration,  and  asked  the 
court  to  rule  that  the  action  could  not  be  maintained,  but  the 
court  declined  so  to  do.  The  court  instructed  the  jury  that  if 
the  defendant,  after  his  discharge  in  bankruptcy,  promised  to 
paj  the  note,  or  any  part  of  it,  to  S*  0.  Badger,  such  promise 
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renewed  the  note,  and  the  plaintiff  could  maintain  this  action 
in  his  own  name,  and  recover  the  whole  or  Buch  part  of  the  note 
as  the  defendant  promised  to  pay.  The  plaintiff  had  a  verdiciy 
which  the  defendant  moved  to  set  aside,  and  that  a  new  trial 
be  granted. 

BeiUows,  for  the  plaintiff. 

BarUeU,  for  the  defendant. 

By  Court,  Sawteb,  J.  The  defendant  was  discharged  from 
liability  upon  the  note  declared  on  by  the  proceedings  in  bank- 
ruptcy. That  liability,  however,  was  one  which  could  be  revived 
by  an  express  promise  to  pay  the  note,  made  subsequent  to  the 
discharge,  and  it  may  be  revived  in  part  by  such  express  promise 
to  pay  a  part  of  the  debt.  The  note  was  transferred  by  the 
payees,  Boynton  &  Swasey,  to  S.  C.  Badger,  subsequently  to  the 
discharge  in  bankruptcy,  and  by  S.  C.  Badger  to  the  plaintiff, 
subsequently  to  the  new  promise  relied  on  to  revive  it.  Waiv- 
ing for  the  present  the  consideration  of  the  questions  arising 
upon  these  facts,  and  assuming  that  a  new  promise  to  S.  0. 
Badger,  while  he  was  the  holder,  would  inure  to  the  benefit  of 
the  plaintiff,  the  evidence  introduced  by  the  plaintiff  of  the  dec- 
larations made  by  the  defendant  to  S.  G.  Badger,  that  he  would 
pay  the  note,  was  clearly  competent  to  be  submitted  to  a  jury  as 
evidence  of  such  express  promise.  But  considered  in  connec- 
tion with  the  accompanying  declarations,  that  a  part  of  the  note 
had  been  paid,  and  that  there  was  enough  due  on  it  to  pay  the 
witness  S.  C.  Badger,  it  might  properly  be  considered  by  the 
jiuy  under  the  circumstances  as  a  pi  jmise  to  pay  only  so  much 
as  would  be  sufficient  to  reimburse  to  S.  O.  Badger  the  amount 
he  had  paid  for  it.  In  this  view  it  was  material  for  the  plaintiff 
to  show  what  the  agreement  was  between  S.  C.  Badger  and 
Boynton  at  the  time  of  the  purchase  of  the  note  by  Badger; 
and  the  evidence  upon  that  point,  introduced  by  the  plaintiff 
and  objected  to  by  the  defendant,  was  competent. 

The  question  then  arises  whether,  when  the  new  promise  was 
made  to  S.  0.  Badger,  the  note  then  in  his  hands,  in  virtue  of 
the  transfer  from  Boynton  &  Swasey,  was  capable  of  being 
revived  by  the  new  promise,  so  as  to  give  to  it  a  legal  existence 
as  a  subsisting  promissory  note,  with  all  its  qualities  as  such, 
negotiability  among  the  rest;  or,  assuming  that  S.  C.  Badger 
may  be  regarded  at  that  time  so  far  the  holder  of  the  note  that 
there  was  a  moral  obligation  on  the  defendant  to  pay  it  to  him, 
which  would  constitute  a  good  consideration  for  the  new  prom- 
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186  to  S.  0.  Badger  himself,  whether,  nerertheless,  that  nen 
promise  is  of  a  character  to  be  enforced  by  him  alone,  not  hav- 
ing the  quality  of  negotiability,  so  as  to  give  a  right  of  action  . 
upon  the  note  to  this  plaintiff  as  the  assignee  of  Badger. 

If  no  right  of  action  exists  in  the  plaintiff,  it  must  be  because 
the  effect  of  the  proceedings  in  bankruptcy  is  not  merely  to  bar 
a  recovery  against  the  defendant,  but  to  extinguish  the  debt,  in 
the  same  manner  as  it  would  be  extinguished  by  payment,  leav- 
ing nothing  of  its  original  vitality  in  the  note  to  be  the  subject 
of  transfer  from  Boynton  A  Swasey  to  S.  0.  Badger,  and  noth- 
ing to  be  transferred  by  him  to  the  plaintiff;  while  on  the  other 
hand,  if  the  operation  of  the  bankrupt  discharge  is  to  create  a 
bar  to  a  recovery,  by  subjecting  the  debt  to  a  disability  which 
the  debtor  may  remove  at  his  pleasure,  and  by  removing  restore 
the  debt  to  its  original  condition  as  a  legal  obligation,  it  must 
be  because,  notwithstanding  the  discharge,  something  of  its 
original  vitality — a  tscintilla  juris — still  attaches  to  the  debt, 
which  by  the  transfer  in  this  case  passed  to  S.  O.  Badger,  and 
by  the  promise  to  him  is  raised  to  the  condition  of  a  legal  lia- 
bility, capable  of  being  enforced  by  a  suit. 

In  the  case  of  debts  barred  by  the  statute  of  limitations,  and 
taken  out  of  the  statute  bar  by  a  new  promise,  it  is  well  settled 
that  they  are  revived,  with  all  their  qualities  and  incidents,  as 
though  the  bar  had  never  existed. 

Thu!3  in  lAUle  v.  Blunt,  9  Pick.  488,  it  was  held  that  a  new 
promise  to  the  holder  of  a  note,  barred  by  the  statute  of  limita- 
tions, inures  to  the  benefit  of  a  subsequent  indorsee;  and  the 
same  was  held  again  in  LUUe  v.  BlurU,  16  Id.  859. 

In  Whitney  v.  Bigelow,  4  Pick.  110,  Parker,  0.  J.,  says  an 
original  promise  must  be  made  to  the  party  or  to  some  one  au- 
thorized to  receive  it;  but  an  acknowledgment,  to  take  the  case  out 
of  the  statute  of  limitations,  is  an  independent  fact,  which,  even 
when  made  to  a  stranger,  and  in  the  absence  of  the  plaintiff, 
defeats  the  operation  of  the  statate. 

In  Dean  v.  Eetoit,  5  Wend.  257,  it  was  decided  that  an  action 
may  be  maintained  by  the  indorsee  of  a  promissory  note,  when 
the  statute  of  limitations  has  attached,  on  proof  of  a  new  prom- 
ise to  the  payee;  and  the  doctrine  is  reaffirmed  in  Pinkerton  v. 
Bailey,  8  Id.  GOO;  and  in  Sotdden  v.  Van  Rensselaer,  9  Id.  293. 
Baxter  v.  Penniman,  8  Mass.  133,  was  assumpsit  on'a  note  signed 
by  the  defendant,  payable  to  the  plaintiff's  intestate,  to  which 
the  statute  of  limitations  was  pleaded,  and  a  replication  of  a 
new  promise  to  the  administrator.      Parsons,  0.  J.,  says  when 
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ibe  partieB  ace  Irring,  an  admiaaion  of  a  prondae  or  oonlzaet^ 
undiBoharged  within  six  years  before  action  brought^  takes  it 
out  of  the  statute  of  limitations.  For  the  same  reason,  saoh  an 
admission  niade  by  or  to  an  escecotor  or  administrator  is  considered 
as  having  the  same  e&ct;  and  in  accordance  with  this  Tiew,  in 
Emerson  v.  Thompgon,  16  Id.  429,  it  was  decided  that  a  new 
promise  by  an  administrator  within  six  years  takes  the  case  oak 
of  the  statute  of  limitations,  as  weU  in  an  action  against  an  ad-- 
ministrator  de  boms  non  as  against  the  original  administrator. 

In  our  own  courts  the  same  doctrine  has  uniformly  been  held. 
In  BusweU  y.  Boby^  8  N.  H.  467,  the  new  promise  was  to  the 
administrator  upon  a  note  given  to  the  intestate.  ItichardBon^ 
G.  J.,  says:  "We  are  aware  that  it  has  long  been  settied  in  Eng- 
land that  when  an  adminiBtrator  declares  upon  a  promise  to  hia 
intestate,  the  declaration  cannot  be  supported  by  evidence  of  a 
promise  to  the  administrator  after  his  decease.  But  in  thiB 
state  and  in  Massachusetts  it  has  always  been  held  otherwise.'" 
Hale  V.  Boberis^  cited  in  the  case  of  BvsweU  v.  Bobi/y  supra, 
and  decided  in  Strafford  county,  September  term,  1820,  was 
upon  a  note  to  the  plaintiff,  signed  by  the  defendant's  in* 
testate,  and  admissions  by  the  administrator  were  held  to  be 
competent  to  support  the  replication  of  a  new  promise  to  the 
intestate.  So,  too,  an  original  absolute  promise,  barred  by  the 
statute  of  limitations,  is  revived  by  a  conditional  promise,  upon 
proof  of  the  fulfillment  of  the  condition.  And  where  such  con* 
ditional  promise  is  made  after  the  decease  of  the  creditor,  and 
while  there  was  no  administrator  upon  his  estate,  it  was  held 
that  the  debt  is  revived  upon  proof  of  the  happening  of  the  con* 
dition,  in  a  suit  by  a  subsequenUy  appointed  administrator,  and 
that  in  such  case  the  declaration  may  proceed  upon  the  original 
undertaking  without  averring  the  new  conditional  promise: 
BeUan  v.  GuUs,  11  N.  H.  170;  Attoood  v.  Gobum,  4  Id.  816. 

In  lldey  v.  Jeweii^  3  Met.  489,  it  was  decided  that  the  new 
promise  removes  the  statute  bar  merely,  but  does  not  create  a 
new  and  substantive  cause  of  action,  which  can  be  the  basis  of 
the  judgment,  but  that  the  judgment  must  be  considered  aa 
rendered  upon  the  old  contract. 

In  England  the  course  in  all  cases,  except  in  actions  by  ex- 
ecutors and  administrators,  is  to  declare  upon  the  original  cause 
of  action:  Leaper  v.  TaUon^  16  East,  420. 

In  the  case  of  a  negotiable  promissory  note,  given  by  an  in* 
tant,  and  ratified  on  coming  of  age  by  a  promise  to  the  payee^ 
it  may  be  negotiated  afterwands  by  the  payee,  and  a  suit  maia* 
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upon  it  by  the  indoxBee  in  hia  own  name:  Seed  t.  Batch* 
elder,  1  Met  659* 

In  all  these  caaee  the  party  pzoceeda  in  the  suit,  not  upon  the 
new  promise,  but  upon  the  original  secoriiy  as  the  substantiye 
«au8e  of  action. 

The  exemption  from  liability  upon  the  original  demand,  whieh 
the  limitation  act,  or  the  legal  principle  or  rule  for  the  protec- 
tion of  the  minor,  intezposesy  is  considered  as  removed  by  the 
new  promise,  the  benefit  of  the  exemption  being  thereby  waived 
by  the  party  for  whom  the  benefit  was  intended;  and  the  debt 
becomes,  by  this  consent  of  the  debtor,  a  valid  legal  obligation, 
capable  of  being  enforced  by  a  suit  upon  it,  precisely  as  if  the 
exemption  had  never  been  interposed  by  the  law. 

And  we  think  there  is  no  sound  distinction  in  this  respect 
between  these  cases  and  that  of  a  debt  discharged  by  pro- 
ceedings in  bankruptcy,  or  under  an  insolvent  law,  and  revived 
by  a  new  promise.  That  for  certain  purposes  and  in  some  of 
their  aspects  there  is  a  well-founded  distinction  between  the 
two  classes  of  cases  is  not  to  be  questioned.  Thus  the  statute 
bar  under  a  limitation  act  may  bo  held  to  affect  the  remedy  only 
tso  as  not  to  fall  within  the  constitutional  prohibition  against  en- 
actments impairing  the  obligation  of  contracts;  while  a  bank- 
rupt law  may  be  considered  m  this  respect  as  going  beyond  the 
remedy  and  discharging  the  debt.  So,  too,  when  the  debt  is 
transferred  to  a  foreign  jurisdiction,  the  discharge  granted  in 
certain  cases  under  the  lex  loci  accompanies  it,  while  the  statute 
bar  is  limited  to  the  boundaries  of  the  domestic  jurisdiction. 
8o,  too,  a  distinction  obtains  between  the  cases  of  demands 
barred  by  the  statute  of  limitations  on  the  one  hand,  and  those 
discharged  in  bankruptcy  or  voidable  on  account  of  infancy  on 
the  other,  in  reference  to  the  nature  of  the  promise  required  to 
remove  the  exemption  from  liability;  in  the  latter  an  express 
promise  being  necessary,  while  in  the  former  an  acknowledg- 
ment from  which  a  promise  may  be  inferred  is  sufiicient.  But 
whatever  distinctions  in  other  respects  may  exist  among  tbem, 
there  is  none  of  a  substantial  character  in  reference  to  the  effect 
upon  them  of  a  promise  sufficient  in  law  to  remove  the  disability 
under  which  they  are  placed,  as  debts  incapable  of  being  en- 
forced un  til  that  disability  is  removed  by  the  new  promise.  That 
effect  is  in  all  the  cases  to  give  them  vitality  as  legal  obligations, 
and  to  do  it  in  precisely  the  same  mode;  namely,  by  removing 
the  bar,  discharge,  or  disability,  by  whatever  term  it  may  be 
designated,  which  the  statute  provision  or  legal  rale  has  applied 
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for  the  time,  and  'which  will  continue  until  remoyed  by  the  new 
promise.  They  all  stand  alike  upon  the  ground  of  debts  which 
are  not  of  legal  obligation,  but  which  may  be  made  so  by  the 
act  of  the  debtor  in  promising  to  pay  them;  amounting  to  a 
waiver  of  the  benefit  conferred  by  the  law  in  respect  to  them; 
namely,  exemption  from  legal  liability  for  the  debt. 

To  sustain  this  view,  it  is  unnecessary  to  deny  that  the  effect 
of  the  bankrupt  certificate  is  to  discharge  the  debt  as  a  legal 
liability.  It  is  only  necessary  to  deny  that  it  pays  it.  By  pay- 
ment the  debt  is  dissolved  and  utterly  extinguished.  It  can 
never  be  resuscitated  as  the  same  debt.  Any  arrangement  by 
which  such  a  result  is  apparently  produced  is  the  creation  of  a 
new  debt.  But  there  is  no  inconsistency  in  holding  that  the 
debt  is  discharged  as  a  legal  obligation  by  operation  of  the  bank- 
rupt certificate,  and  at  the  same  time  capable  of  being  restored 
to  its  original  validity  upon  being  taken  out  of  the  operation 
of  the  discharge  by  a  new  promise.  That  the  debt  is  not  entirely 
extinguished  by  the  discharge,  conclusively  appears  from  the  fact 
that  in  all  courts,  even  those  in  which  the  doctrine  has  been 
most  studiously  maintained  that  the  bankrupt  proceedings  dis- 
charged the  debt,  the  suit,  nevertheless,  in  case  of  a  new  promise, 
proceeds  upon  the  original  demand;  or  if  the  new  promise  is  so 
qualified  and  limited  as  to  render  it  necessary  to  declare  upon  that, 
then  it  must  proceed  upon  it  as  supported  by  the  consideration 
which  the  original  demand  furnishes.  The  bankrupt  or  iDsolvent 
law  may  declare  the  debt  discharged,  and  it  is  so  in  the  sense  that 
it  is  to  be  treated  as  discharged  at  the  debtor's  election,  but  not 
in  the  sense  that  the  obligation  is  dissolved  as  by  payment. 
That  remains  unbroken,  though  deprived  of  its  validity  as  a 
legal  obligation  by  operation  of  the  dischaige,  until  taken  out  of 
its  operation  by  the  new  promise.  And  it  is  immaterial  whether 
the  view  be  taken  that  the  legal  liability  is  renewed  because  the 
debtor  is  again  made  directly  liable  for  the  original  debt,  or  a  new 
legal  liability  is  incurred  because  he  has  promised  to  pay  the  old 
debt,  and  that  is  a  sufficient  consideration  for  such  promise. 
In  either  case  the  plaintiff  must  prove  the  original  indebtedness, 
and  the  liability  at  the  time  of  suit  brought;  and  if  that  liabil- 
ity arise  from  the  new  promise,  it  is  just  such  a  liability  as  the 
law  implies  from  the  old  considei-ation,  and  hence  the  new 
promise  accords  with  the  old:  Whitcomb  v.  Whitney,  1  Smith's 
Lead.  Cas.,  4th  Am.  ed.,  621,  note.  The  new  promise  may  be 
qualified  and  limited,  so  as  to  fall  short  of  the  original  liability; 
as,  to  pay  in  installment8»  or  aome  other  partioular  mode  col 
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ooniemplated  in  the  original  contract;  or  it  may  be  conditional, 
as,  to  pay,  if  ever  able,  or  the  like;  but  it  cannot  exceed  the 
original  promise,  nor  will  the  original  liability  constitute  a  con- 
sideration to  do  another  or  collateral  thing:  Beeves  y.  Heame,  1 
Mee.  &  W.  323.  In  Birle  v.  Oliver,  2  Exch.  89,  Parke,  B., 
says:  ''Promises  to  pay  such  debts  simply  [that  is,  debts  barred 
by  statute  of  limitations  or  discharged  in  bankruptcy],  or  to 
pay  by  installments,  or  when  the  party  is  able,  are  all  equally 
supported  by  the  past  consideration  of  the  original  indebtedness; 
and  when  the  debts  have  become  payable  instanter,  may  be  given  in 
eyidence  under  the  ordinary  declaration  in  indebilalus  assumpsit. 
But  it  does  not  follow,  thqugh  a  promise  revives  the  debt  in 
such  cases,  that  any  of  the  debts  will  be  a  sufficient  considera- 
tion to  support  a  promise  to  do  a  collateral  thing,  as  to  supply 
goods  or  perform  work  and  labor.  In  such  a  case  it  is  but  an 
accord  unexecuted,  and  no  action  will  lie  for  not  executing  it." 

In  Underwood  v.  Easlman,  cited  for  the  plaintiff,  which  was 
decided  in  Grafton  county,  July  term,  1847,  the  new  promise 
was  made  by  the  defendant  after  his  discharge  in  bankruptcy; 
the  note  being  in  the  hands  of  the  attorney  of  the  payee  for 
collection,  and  the  new  promise  being  made  to  him.  The 
action  was  brought  upon  it  for  the  benefit  of  the  payee  in  the 
name  of  a  nominal  indorsee,  and  it  was  decided  that  the  new 
promise  took  the  debt  out  of  the  operation  of  the  discharge; 
that  thereby  the  debt  was  revived,  and  with  it  the  note  as  the 
evidence  of  the  debt,  with  all  its  former  properties  as  a  negotia- 
ble  promissory  note,  and  that  the  action  might  therefore  be 
maintained  in  the  name  of  the  indorsee. 

We  have  been  furnished  with  the  opinion  of  the  court  as 
delivered  by  Parker,  C.  J. ,  in  that  case,  and  his  reasoning  fully 
sustains  the  views  here  presented.  The  reasoning  of  the  same 
learned  judge  in  Betton  v.  Cutis,  11  N.  H.  179,  points  directly 
to  the  same  conclusions. 

The  decisions  in  New  York,  Maine,  and  Vermont,  which  es* 
teblish  the  contrary  doctrine  as  the  law  of  those  states,  proceed 
entirely  upon  the  ground  of  the  distinction  between  the  cases  of 
debts  barred  by  the  statute  of  limitations,  and  those  discharged 
under  bankrupt  or  insolvent  laws.  The  leading  case  upon  this 
point,  and  the  one  upon  the  authority  of  which  the  subsequent 
cases  in  New  York  and  the  decisions  in  Maine  and  Vermont 
mainly  depend,  is  Depuy  y.  Stoart,  3  V?^end.  135;  and  in  that 
case  the  ground  of  the  decision  as  stated  by  the  court  is,  that  by 
operation  of  the  discharge  the  note  is  functwi  officio,  and  the 
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debt  eztmguished  as  though  paid,  while  the  statulB  hm  under  a 
limitation  act  affects  the  remedy  only.  The  sonndness  of  the 
distinction  in  its  application  to  the  cases  of  debts  bailed  or 
discharged  and  reviyed  by  a  new  promise  has  been  questioned 
in  the  courts  of  New  York  by  several  of  their  ablest  judges. 
Thus  in  Soulden  v.  Van  Bansselaer,  9  Id.  398»  Nelson,  J.,  in  de* 
livering  the  opinion  of  the  court,  says  that  there  is  under  the 
decisions  of  their  courts  a  well-settled  distinction  between  the 
bar  by  the  statute  of  limitations  and  a  bankrupt  discharge;  the 
former  operating  only  on  the  remedy,  and  the  latter  impairing 
the  contract;  and  at  the  same  time  he  admits  there  maybe  great 
difficulty  in  maintaining  the  distinction  in  reference  to  the  re- 
Tival  of  debts  under  them  by  a  new  promise,  upon  any  sound 
and  consistent  reasoning. 

In  Shippey  v.  Henderson,  14  Johns.  178  [7  Am.  Dec.  458],  in 
which  the  point  decided  was  that  where  a  debt  was  dischai^ged 
and  revived  by  a  new  promise  the  plaintiff  might  declare  upon 
the  oijginal  cause  of  action  without  noticing  the  subsequent 
promise,  Thompson,  J.,  says:  ''I  see  no  reason  why  this  case 
should  differ  from  that  of  infancy,  or  that  where  the  action  is 
barred  by  the  statute  of  limitations  and  revived  by  a  new  prom- 
ise." And  in  Sands  v.  Oellon,  15  Id.  511,  Spencer,  J.,  says: 
*'  I  never  could  see  any  difference,  as  regards  the  revival  of  a 
debt  by  a  new  promise,  between  one  barred  by  the  statute  of 
limitations  and  one  from  which  the  debtor  has  been  discharged 
under  the  bankrupt  or  insolvent  laws.  The  remedy  is  equally 
gone  in  both  cases.  There  is  no  substantial  difference  between 
them,  and  both  rest  on  the  same  principle  with  a  debt  contracted 
by  an  infant  not  for  necessaries." 

And  the  distinction  upon  which  the  decisions  in  New  York, 
followed  by  the  cases  in  Maine  and  Vermont,  are  made  to  rest, 
doubted  as  it  is  by  some  of  the  ablest  judges  of  the  court  which 
lead  the  way  in  establishing  it,  is  practically  repudiated  in  that 
court  and  all  others,  both  American  and  English,  by  permitting 
the  promisee  to  declare  upon  the  original  contract,  as  one  re- 
vived and  restored  to  its  former  condition  by  the  new  promise. 

In  Massachusetts  the  decisions  upon  the  subject  have  main- 
tained consistent  ground.  The  early  case  of  Maxim  v.  Mane, 
6  Mass.  127,  decided  in  1811,  was  an  action  of  debt  on  a  judg- 
ment of  the  court  of  common  pleas.  Plea,  discharged  in  bank- 
ruptcy, under  the  bankrupt  act  of  congress  of  the  f  omrth  of  April, 
1800.  Replication,  that  the  defendant  had  waived  and  given 
up  all  advantage  from  that  dischaige,  by  a  subsequent  promiM 
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to  pay  ihe  jadgxnent.  Bejoinder,  no  such  promise,  and  issiM 
thereon.  The  yerdict  found  that  the  defendant  did  promise,  as 
set  forth  in  the  replication.  The  defendant  moved  in  arrest  of 
judgment  that  the  action  was  misconceiyed;  that  it  should  hare 
been  astmmjmi  upon  the  new  promise  to  pay  the  judgment,  and 
not  debt  on  the  judgment.  In  support  of  the  motion,  it  was 
urged  that  the  debt  was  discharged  and  extinguished  by  the 
bankruptcy;  that  the  replication  was  inconsistent  with  and  a  de* 
parture  from  the  declaration,  and  that  the  finding  was  upon  an 
immaterial  issue,  being  an  absurd  and  insufficient  finding  in  an 
action  of  debt.  But  the  court  held  that  the  issue  was  material; 
the  pleadings  very  similar  to  those  which  frequently  arise  under 
the  statute  of  limitations;  that  the  defendant  pleaded  what  was 
a  legal  bar  to  the  plaintifiF's  demand.  The  plaintiff  replied  other 
matter,  which  showed  the  defendant  bound  in  law  to  pay;  and 
this  being  found  for  the  plaintiff,  there  was  no  reason  why  judg- 
ment should  not  be  rendered  on  the  verdict. 

In  Way  v.  Sperry,  6  Gush.  238  [52  Am.  Dec.  779],  the  question 
now  under  consideration  was  directly  presented.  That  was 
asswmpsU  on  notes  payable  to  a  third  person,  and  by  him 
indorsed  to  the  plaintiff  on  the  day  of  the  commencement 
of  the  suit.  The  defense  set  up  was  a  discharge  in  bank- 
ruptcy, and  the  answer  of  the  plaintiff  to  this  defense  was  a 
new  promise  subsequent  to  the  discharge,  but  before  the  indorse- 
ment  made  to  the  payee.  In  delivering  the  opinion  of  the  oourtf 
Metcalf,  J.,  pronounces  the  grounds  of  decision  in  the  eases 
cited  from  the  New  York,  Maine,  and  Vermont  reports  as  un- 
satisfactory and  inconsistent,  and  says  that  the  original  debt  is  not 
destroyed  by  a  discharge  in  bankruptcy,  but  is  still  so  far  an 
existing  debt  that  it  may  constitute  a  sufficient  consideration 
for  the  new  promise,  and  may  therefore  be  revived  as  a  legal 
liability  by  a  waiver  of  the  defense  which  the  discharge  fur- 
nishes. 

The  promise  of  a  debtor,  then,  to  pay  a  debt,  a  legal  recovery 
upon  which  is  thus  barred,  whether  it  is  by  a  statute  of  limitations 
or  of  bankruptcy,  or  by  the  legal  maxim  that  an  infant's  con- 
tracts, not  for  necessaries,  are  void  at  his  election,  though  usually 
called  a  new  promise,  is  rather  to  be  considered  in  the  light  of  a 
waiver  of  the  defense  which  the  law  furnishes  for  the  benefit  of 
the  party  so  held  discharged.  In  pleading,  it  is  sufficient  to  count 
on  the  original  demand,  and  when  the  bar,  discharge,  or  defense 
of  infancy  is  interposed  in  the  plea,  then  to  reply  the  new  prom- 
ise, and  tiie  evidence  offered  under  that  replication  is  no  vsriaaot 
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between  the  declaratioit  and  the  proof;  because,  whether  the 
defendant  is  held  liable  by  reason  of  the  original  undertaking  as 
an  indebtedness  reviTed,  or  by  reason  of  his  subsequent  agree- 
ment, is  immaterial,  as  the  plaintiff  must  proTe  both  the  origi- 
nal undertaking  and  the  existing  liability.  And  if  it  is  to  be 
considered  that  the  liability  arises  from  the  new  promise,  it  is 
precisely  the  liability  which  the  law  implies  from  the  original 
consideration. 

It  is  true  that  the  bankrupt  act  explicitly  declares  that  no 
action  shall  be  brought  upon  demands  discharged;  but  if  this  is 
to  be  held  to  refer  to  all  demands  proTable  under  the  act,  still 
the  language  used  is  no  more  explicit  and  direct  than  that  of 
the  statute  of  limitations,  which  declares  that  personal  actions 
shall  be  brought  within  six  years  after  the  cause  of  action  ac- 
crued, and  not  afterwards.  In  both  cases  the  condition  must 
be  understood  to  be  implied  that  the  debtor  has  not  waived  the 
defense  which  the  statute  gives  him. 

The  conclusions,  then,  to  which  we  arrive  are,  that  the  promis- 
BOiy  note  declared  on  was  not  destroyed  by  the  discharge,  but 
still  subsisted  as  a  promissoiy  note,  capable  of  indorsement  and 
transfer,  though  divested  of  its  character  of  a  legal  obligation 
while  under  the  operation  of  a  discharge,  and  therefore,  when 
indorsed  to  8.  0.  Badger,  taken  by  him  subject  to  that  dis- 
ability; that  upon  the  promise  made  to  S.  C.  Badger,  and  which, 
under  the  instructions  given  to  the  juiy,  has  been  found  by  them 
to  have  been  a  promise  to  pay  part  of  the  note,  it  was  revived 
pro  tanio,  as  a  subsisting  legal  obligation,  and  with  all  its  prop- 
erties and  qualities  as  a  negotiable  promissoiy  note;  that  the  in- 
dorsement to  the  plaintiff  gave  him  the  property  in  the  note  and 
aright  of  action  thereon,  as  though  the  discharge  had  never  be- 
come operative  as  to  that  part  of  the  debt  due  upon  the  note  to 
which  the  new  promise  related. 

Upon  these  views  no  other  questions  arise  in  the  case. 
Whether  the  new  promise  was  made  upon  the  consideration  that 
the  defendant  should  be  relieved  from  testifying,  or  upon  any 
other  consideration,  or  whether  it  was  made  voluntarily  without 
any  other  inducement  or  consideration  than  such  as  is  to  be 
found  in  the  original  indebtedness,  are  entirely  immaterial.  If 
the  new  promise  is. regarded  merely  as  a  waiver  of  the  defense 
under  the  discharge,  it  is  none  the  less  or  more  a  waiver  because 
it  was  made  upon  this  or  that  consideration,  or  without  any 
consideration  other  than  the  indebtedness  itself.  The  instruc- 
tions given  to  the  juxy  were  correct,  and  were  all  that  the  case 
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required^  and  oonfleqaextily  there  must  be  jadgment  on  the 
TerdicL 

PuLiT,  0.  J.,  did  not  sit  in  this  case. 


Dibtob's  Pbomibs  to  Pat  I>kbt  Di8Cbabobo  nr  Bavxsurot  Waitb 
Dmorei  07  Dibobabgk:  Sameti  v.  Parhe,  27  Am.  Deo.  280,  and  note) 
Farmen  y.  FlhU^  44  Id.  351;  Way  ▼.  Sparry,  62  Id.  779;  Hahnu  ▼.  Siaufer^ 
63  Id.  493;  McWUHe  ▼.  Kirlyairick,  64  Id.  126;  HollUter  ▼.  AbboU,  Id.  342; 
but  a  distinct  unequivocal  promiBe  to  pay  the  debt  is  neoeeaaiy  to  reviye  it: 
Merriam  ▼,  Bayleyt  48  Id.  691;  Toxthdmer  t.  Keyaer,  51  Id.  655;  and  eee 
SUffard  ▼.  Bacon,  37  Id.  366. 

KiaonABiUTT  of  Kotx  n  RxviyxD  bt  New  Pbomibb  Aim  Dibcharoi 
19  Bansbitftct,  and  the  new  promioe  inures  to  the  benefit  of  a  subsequent 
indorsee:  Way  y.  Speny,  62  Anu  Dec.  779;  and  see  Depmy  v.  SwoH^  20  Id. 
673. 


Alcutt  v.  Lakin. 

[38  Nxw  HAXnniBS,  607.] 

RlSEBVAiloir  IN  Dkbd  Includis  Staitdino  Thess,  where  it  is  of  "all  the 
hemlock,  spruce,  and  birch  timber  in  the  wood-Iot,"  especially  when  it 
does  not  appear  that  there  was  any  manufactured  lumber,  and  the  reser* 
▼ation  refers  for  measurement  of  the  trees  to  the  circumferenoe  at  the 
stump. 

Admbasubemsnt  07  Tbbes  Rbsebted  Includes  Babk,  where  the  reserva- 
tion  IB  limited  to  trees  "  measuring  forty- two  inches  in  circumferenoe  at 
the  stump.'* 

Tbebpass  for  cutting  and  carrying  away  timber.  Plea  of  the 
general  issue,  with  a  justification  of  the  act  under  a  reservation  in 
a  deed.  It  appeared  that  the  defendant  had  conveyed  the  prem- 
ises to  the  plaintiff  by  a  deed  containing  a  reservation  of  "  all 
the  timber  in  the  wood-lot  on  said  land,  measuring  forty-two 
inches  in  circumference  at  the  stump,  said  timber  to  be  removed 
from  off  said  land  before  the  first  day  of  April,  1855,  meaning 
the  hemlock,  spruce,  and  birch  timber."  The  jury  were  in- 
structed that  under  this  reservation  the  defendant  had  the  right, 
within  the  time  limited,  to  cut  and  carry  away  all  the  hemlock, 
spruce,  and  birch  trees  standing  in  the  lot  measuring  forty-two 
inches  and  over  in  circumference,  with  the  bark  on,  at  the  usual 
place  of  cutting  them  off.  The  plaintiff  contended  that  the 
reservation  did  not  include  standing  trees,  and  that  the  meas- 
urement should  be  made  after  the  bark  was  removed  or  with 
the  bark  on,  making  proper  allowance  therefor. 

CiUier,  for  the  plaintiff. 

Stevena  OTid  D.  Clark^  for  the  defendant. 
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By  Court,  Fowiab,  J.    Two  quesdons  only  arise  upon  fhe  6X« 

ceptions  to  the  rulings  of  the  judge  who  presided  at  the  trial 
below.  The  first  is,  whether  the  reservation  in  a  deed  of  "  all 
the  hemlock,  spruce,  and  birch  timber  in  the  wood-lot,"  on  the 
premises  conrejed,  includes  standing  timber  trees  of  those 
kinds;  and  the  second,  whether,  if  standing  trees  be  thus  in- 
cluded, the  words  of  the  deed  limiting  the  reservation  to  treea 
"measuring  forty-two  inches  in  circumference  at  the  stump" 
are  to  be  construed  as  including  or  excluding  the  bark  upon 
those  trees  at  the  point  of  admeasurement.  There  hardly  seems 
to  be  any  reasonable  doubt  of  the  correctness  of  the  ruling  on 
both  points. 

Timber  is  defined  by  Webster  and  other  lexicographers  as 
that  sort  of  wood  which  is  proper  for  buildings,  or  for  tools, 
utensils,  fumitui-e,  carriages,  fences,  ships,  and  the  like.  The 
word,  says  Webster,  is  applied  to  standing  trees  which  are 
suitable  for  the  uses  above  mentioned,  as  when  we  speak  of  a 
forest,  it  is  said  to  contain  excellent  timber;  or  it  is  applied  to 
beams,  rafters,  scantling,  boards,  planks,  and  other  manufac- 
tured lumber,  hewed  or  sawed  from  such  trees.  These  are  the 
two  principal  and  legitimate  applications  of  the  word,  and  it  is 
manifest  that  the  first  must  have  been  intended  by  the  reserva- 
tion in  the  defendant's  deed  to  the  plaintiff,  for  there  was  no 
manufactured  lumber  on  which  it  could  operate,  so  far  as  ap- 
pears from  the  facts  reported  in  the  case.  Besides,  the  refer- 
ence to  the  circumference  at  the  stump  would  very  clearly 
indicate  that  the  parties  at  the  time  must  have  had  reference  to 
trees  that  were  to  be  cut  down,  else  they  would  not  have  imposed 
such  a  restriction.  If  only  trees  already  felled  were  intended 
to  be  reserved,  the  reservation  would  have  been  unnecessary,  or,  it 
necessary  at  all,  it  could  hardly  have  been  deemed  important  to 
specify  the  size  of  the  trees,  inasmuch  as  those  less  than  forty- 
two  inches  in  circumference  at  the  stump  could  have  been  of 
very  little  value  to  the  purchaser  of  the  land,  while  they  might 
have  been  of  some  importance  to  the  owner  of  the  larger  fulled 
trees,  to  be  removed  at  the  same  time  and  sold  with  them.  But 
small  standing  trees  would  be  valuable  to  the  land-owner,  to  be 
preserved  until  they  attained  suitable  dimensions  for  timber. 
They  might  grow  upon  the  soil,  and  in  a  few  years  become 
valuable  property,  without  risk  or  expense  to  him,  and  in  tliat 
view  only  could  the  limitation  be  of  importance 

The  statutes  and  adjudged  cases  furnish  numerous  examples 
of  the  use  of  the  word  *^  timber"  in  the  precise  sense  given  to  it 
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in  the  rulings  of  the  court  below.  In  Pease  y.  CHbson,  6  Me.  81, 
there  was  a  contract  for  the  sale  of  all  the  **  pine-trees  fit  for  mill- 
logs  "  on  certain  lands.  In  various  parts  of  the  same  contract 
these  trees  are  spoken  of  as  '*  timber/'  **  the  timber/'  and  "  said 
timber/'  showing  conclusiyely  that  the  parties  in  that  case  un- 
derstood '* pine-trees  fit  for  mill-logs"  to  be  ''timber/'  and 
nothing  else. 

In  Pulney  v.  Day,  6  N.  H.  430  [25  Am.  Dee.  470],  a  sale  of 
*'  all  the  pine  timber  on  a  certain  part  of  a  lot "  was  construed 
by  the  court,  in  accordance  with  what  appears  to  have  been  the 
understanding  of  all  the  parties,  to  be  a  sale  of  all  the  pine-trees 
standing  on  that  part  of  the  lot  suitable  for  timber.  So  in 
Olmstead  y.  NUea,  7  Id.  522,  where  the  contract  was  a  sale  of 
"all  the  pine  timber  on  lot  No.  18,"  nobody  seems  to  have 
doubted  it  was  a  sale  of  all  the  standing  pine  timber  trees  on 
the  lot. 

By  section  6  of  chapter  164  of  the  revised  statutes,  the  judg« 
of  probate  is  authorized  to  license  administrators  to  sell  timber 
growing  or  standing  on  the  real  estate  of  the  deceased. 

Nor  have  we  any  hesitation  in  holding  that  the  bark  should 
be  included  in  the  admeasurement  of  forty-two  inches  at  the 
stump,  as  specified  in  the  contract.  The  bark  is  an  integral  and 
essential  portion  of  the  tree,  indispensable  to  its  life  and  growth. 
Besides,  it  would  be  extremely  difficult,  if  not  utterly  impractica- 
ble, to  ascertain  the  circumference  of  a  tree  without  the  bark, 
while  standing.  The  idea  that  in  a  contract  concerning  timber 
trees  between  practical  business  men  it  was  ever  contemplated 
that  their  circumference  was  to  be  ascertained,  while  standing, 
without  including  the  bark  in  the  measurement,  seems  to  ui 
preposterous,  as  there  is  no  praeticaUe  mode  of  ascertaining  the 
exact  thickness  of  the  bark  but  by  the  actual  admeasurement  of 
a  section  of  it.  But  the  circumference  of  the  standing  tree,  in- 
cluding the  bark,  can  very  readily  be  ascertained  at  the  usual 
place  of  cutting  it  off  at  the  stump;  and  we  are  all  of  the  opinion 
that  this  mode  of  admeasurement  must  have  been  in  the  minds 
of  the  parties  when  making  the  contract  under  consideration. 

As  the  rulings  of  the  court  upon  the  trial  were  correct,  then 
must  be  judgment  on  the  verdict  for  the  defendant. 


/42  FuKT  V.  Pattex.  [N.  H. 

FUNT  V.  Pattee. 

[S3  Nbw  Hampibzbb,  690.] 
DoKOB'B  OwV   PHOMXSaOBT  NOTB  CAKNOT  BB  SUBJBOr  07  VaUD  DoHARO 

Gadsa  Mobtib. 

Afpxal  from  the  decision  of  a  commissioner  in  refusing  to 
allow  the  following  note:  "Antrim,  December  18,  1858.  I'or 
value  received,  I  promise  to  pay  to  Nathaniel  Flint,  or  his  order, 
the  sum  of  one  thousand  dollars,  to  be  on  demand  and  on  in- 
terest, at  my  decease,  and  not  before.  Adams  Flint/'  The 
note  was  given  by  Adams  Flint,  during  his  last  sickness  and 
in  view  of  his  approaching  death,  to  his  brother  Nathaniel,  as  a 
token  of  love  and  affection.  It  was  agreed  that  if  the  court 
should  be  of  the  opinion  that  the  plaintiff  and  appellant  was  en- 
titled to  recover  upon  the  note,  judgment  should  be  rendered 
for  its  amount  and  costs,  but  otherwise  for  the  defendant  for 
his  costs. 

Stevens  and  West,  for  the  appellant. 
WUcox  and  Briggs,  for  the  appellee. 

By  Court,  Bell,  J.  This  question  rests  on  authority.  In 
favor  of  the  position  that  a  party  in  his  last  sickness,  and  in  ex- 
pectation of  his  approaching  death,  may  make  a  note  without 
any  consideration  but  his  good-will  to  the  payee,  and  deliver  it 
to  take  effect  after  his  decease,  and  that  such  a  note  will  be  valid 
as  a  donaiio  causa  mortis,  are  the  following  cases:  Wright  y. 
Wright,  1  Cow.  698;  Jones  v.  Deyer,  16  Ala.  221;  Oouiani  v. 
Schuyler,  1  Paige,  817;  Bowers  v.  Surd,  10  Mass.  427;  Wood- 
bridge  v.  Spooner,  1  Ch.  B.  661;  Setan  v.  Seion,  2  Bro.  0.  0. 610; 
and  it  was  held  that  a  bond  given  under  like  circumstances  was 
valid:  Wells  v.  Thicker,  8  Binn.  866. 

On  the  other  side  are  the  cases  cited  by  the  defendant's  coun- 
sel: Baymond  v.  SeOick,  10  Conn.  480;  HoOey  v.  Adams,  16  Yt. 
206  [42  Am.  Dec.  608];  PariOi  v.  Stone,  14  Pick.  198  [25  Am. 
Dec.  878];  Craig  v.  Craig,  8  Barb.  Oh.  76;  maris  v.  dark,  2 
Barb.  94;  8.  C,  8  N.  Y.  93  [51  Am.  Dec.  862],  are  directly  in 
point,  and  decisive  of  the  present  state  of  the  law  as  held  in  the 
neighboring  states.  With  them  agree  TaJte  v.  Hibbert,  4  Bro.  0. 
G.  286;  Tate  v.  Hibbert,  2  Yes.  jun.  Ill;  and  Bouts  v  EUis,  21 
Eng.  L.  &  Eq.  837,  where  it  is  held  that  the  check  of  the  donor 
is  effectual  as  a  donaiio  causa  mortis  only  where  the  money  ia 
paid  before  his  decease. 

The  case  of  Copp  v.  Sawyer,  6  N.  H.  886,  is  an  express  decis- 
ion of  the  superior  court  upon  the  point  which  has  long  bben 
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regarded  and  acted  upon  as  the  settled  law  of  the  state.    It  cannot 
now  be  departed  from. 
There  most  therefore  be  jadgment  for  the  defendant, 

DoxoBli  OwK  Pbomissobt  Kon  oahkot  bs  Sitbjiot  or  Valid  Dona- 
tio Causa  Mobtis:  Note  to  Bradley  t.  HwU^  23  Am.  Deo.  606;  Pairkk  t. 
SUmty  25  Id.  878,  and  note;  HaU  v.  Hawanr$  Adm^,  33  Id.  115;  HoUe^ 
▼.  Adanu,  42  Id.  508;  Harris  ▼.  Clarke  51  Id.  355;  but  the  note  of  a  third 
penoQ,  or  of  the  donee  himself,  payable  to  the  order  of  the  donor  or  of  an- 
other, is  the  subject  of  each  a  gift:  Note  to  Bradteif  t.  Hintf,  23  Id.  600} 
Bameman  v.  SidUnger,  33  Id.  628;  Bronn  ▼.  Brmm^  46  Id.  328. 


Bowman  v.  Maktbb. 

(33  Xxw  HAMnaniB,  S30.] 

IIORTOAOS   18   DiSCIIABOED    BY    PaTHXNT  OF  MOBTOAOB  NOTI  BT  DSBTOB 

or  MoRTOAGOR,  at  the  mortgagor's  request. 

IfOBTOAOB    IS    NOT    ReVITED    AVTER    KoTE    IS    TaKEX    UP    AKD    PaID,   aS 

against  an  execution  creditor  of  the  mortgagor,  by  the  mortgagor's  rede- 
livering the  note  the  next  day  to  the  mortgagee,  upon  an  understanding, 
for  the  first  time,  that  the  note  and  mortgage  were  to  remain  in  the  mort- 
gagee's hands,  as  security  against  a  liability  incurred  by  the  mortgagee 
for  the  mortgagor. 

Wbit  of  entry.  The  agreed  state  of  facts  showed  that  the 
demanded  premises,  together  with  other  lands,  were  mortgaged 
in  June,  1844,  by  the  owner,  Stowell,  to  Manter,  to  secure  the 
payment  of  a  note  for  nine  hundred  dollars.  A  portion  of  the 
mortgaged  land,  other  than  that  in  dispute,  was  released  in  De- 
cember, 1847,  by  Manter  to  Stowell,  to  enable  the  latter  to  con- 
vey it  to  one  Huse.  Huse  refused  to  take  a  conveyance  upon 
Stowell's  warranty,  whereupon  Manter,  at  StoweU's  request, 
gave  Huse  a  bond  guaranteeing  the  title,  and  Huse  theu  accepted 
the  deed,  and  paid  Manter,  at  Stowell's  request,  the  amount  of 
Manter's  mortgage.  Manter  gave  Stowell  the  mortgage  note, 
but  the  next  morning  Stowell  proposed  to  Manter  to  indorse  a 
part  of  the  money  paid  on  the  note,  take  a  receipt  for  the  bal- 
ance, and  leave  the  note  and  mortgage  with  Manter  to  secure 
him  against  liability  on  his  bond  to  Huse.  The  indorsement 
was  accordingly  made,  the  receipt  given,  and  the  note  redeliv- 
ered to  Manter.  In  April,  1852,  the  demandant  recovered  judg« 
ment  against  Stowell,  and  levied  an  execution  on  the  land. 

Marri9on,  Filch,  and  Stanley,  for  the  plaintiff. 
D.  and  D,  J.  Clark,  for  the  defendant. 
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By  CovLtt,  PiBLBT,  0.  J.  Hanter  gave  his  bond  to  Huse  fof 
Btowell  without  any  Becurily  or  bargain,  or  contract  for  secu- 
rity from  Stowell.  Whan  the  land  was  conyeyed  to  Huse  by 
Stowell,  nine  hundred  dollars  of  the  purchase  money  was  paid 
by  Stowell's  request  to  Hanter,  the  holder  of  the  note  and 
mortgage,  who  took  the  money  and  gave  up  the  note  to  StoweU. 
The  note  was  then  paid  and  dischaiged  by  Stowell,  who  owed 
it.  The  money  was  his,  being  the  price  of  his  land  sold  to 
Huse,  and  in  law  was  paid  by  him,  being  paid  by  his  request 
This  discharged  the  mortgage  without  any  release  or  other 
writing. 

This  is  entirely  different  from  the  case  where  one  haring  an 
interest  in  land  advances  money  due  on  a  mortgage  to  protect 
his  own  estate,  and  is  allowed  in  equity,  though  the  form  of  the 
transaction  was  a  payment  of  the  debt,  to  keep  the  mortgage  on 
foot  for  security  of  the  money  adyanced.  The  note  was  in  this 
case  paid  by  the  maker  and  debtor  to  the  payee  and  mortgagee, 
who  had  no  remaining  interest  in  the  land.  Until  the  new  ar- 
rangement upon  which  the  note  was  redeliyered  to  Manter 
there  was  nothing  from  which  any  agreement,  understanding, 
or  intention  could  be  inferred  to  uphold  the  mortgage  after  the 
note  was  paid.  The  defendant  must  rely  on  the  new  agreement 
and  the  redelivery  of  the  note.  But  this  could  not  have  the 
effect  to  restore  the  note  and  mortgage,  once  paid  and  dis- 
charged, so  that  they  should  operate  against  third  persons  from 
the  original  date  and  delivery,  in  the  same  way  as  if  they  had 
never  been  paid. 

If  the  old  note  once  paid  had  been  redelivered  on  a  new  con- 
sideration with  the  intention  of  making  it  the  evidence  of  a  new 
debt,  it  might  perhaps  have  been  valid  between  the  parties  for 
that  purpose,  as  in  the  case  of  reissued  bank  notes.  But  this 
would  not  revive  the  extinguished  mortgage.  And  so  if  the  old 
mortgage  had  been  redelivered  with  the  old  note,  and  the  inten- 
tion of  the  parties  was  that  they  should  be  a  new  security  for  a 
new  debt  then  contracted,  there  are  authorities  which  go  to 
show  that  the  redeliveiy  of  the  old  mortgage  might,  between 
the  parties,  give  it  the  effect  of  a  new  deed:  Ooodrighi  v.  Stra- 
han,  Doug.  64,  note;  Hudson  v.  Eeveil,  5  Bing.  368.  But  in 
such  case  the  new  deed,  if  there  was  nothing  more  than  a  sim- 
ple redelivery,  would  be  without  witnesses,  without  acknowl- 
edgment, and  without  registration,  and  could  not  affect  third 
persons  who  had  no  notice.  It  would  be  in  law  a  new  deed 
and  a  new  security,  and  must  be  treated  as  such. 
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In  this  case  there  was  no  redeliTeiy  of  the  old  moHg^age.  nor 
any  notice  to  the  demandant. 
On  the  case  agfreed,  there  must  be  judgment  for  the  demandant* 


Patmuit  OB  Belbase  or  Mortgage  Debt  DtacHAXOBB  ob  EzmionupKS 
Mobtoage:  Byan  v.  Dunlap,  63  Am.  Dec.  334,  and  note  ooUeoting  piior 
OMes;  and  it  is  eztingniahed  as  against  third  persons,  who,  even  afterwards, 
aoquire  liens  upon  the  property,  notwithstanding  any  agreement  between  the 
parties  designed  to  keep  it  alive  to  secnre  future  advaaoes:  Mead  v.  York,  57 
Id.  44)7.  That  a  note  and  mortgage  once  paid  and  discharged  cannot  be 
revived  without  the  consent  of  the  parties  is  a  point  to  which  the  principal 
case  is  cited  in  Benton  v.  (Ttfton,  58  N.  H.  138.  In  Qravet  v.  Rogers,  59  Id. 
453,  it  was  held  that  the  assignee  of  a  mortgage,  having  purchased  the  mort- 
gaged premises  and  assumed  payment  of  the  mortgage  debt,  afterwards  repre- 
senting the  mortgage  as  valid  and  subsisting,  and  transferring  it  as  such  to  a 
purchaser  in  good  faith,  without  notice  of  any  defecti  is  estopped,  as  against 
such  purchaser,  from  showing  or  insisting  upon  the  fact  of  the  payment  of 
the  mortgage  debt,  or  claiming  that  the  mortgage  title  has  merged  in  fee; 
distingnishing  the  principal  case  as  inapplicable,  becaoae  there  was  no 
eealment  of  laets  and  no  estoppeL 


SlBLET  V.  AlDBIOH. 

[88  Vsw  Hauwobb,  658.] 

IBVKBBPBB  18  LiABU  TOR  Daicaob  TO  Guest's  Hobsb  by  the  horse  of 
another  guest  without  any  negligence  on  the  part  of  the  innkeeper. 

Oasb  for  damage  done  to  a  horse  of  the  phuntiff  while  in  the 
custody  of  the  defendant  as  an  innkeeper.  The  phuntiff 's  ser* 
Tant  had  stopped  at  the  defendant's  inn,  and  phiced  the  horse 
in  a  stable  connected  with  the  inn.  During  the  night  the  horse 
was  kicked  by  the  horse  of  another  traveler,  and  his  leg  broken. 
The  defendant  offered  to  prove  that  the  injuiy  was  not  caused 
by  any  actual  negligence  of  himself  or  his  servants,  but  the 
court  excluded  the  evidence.  A  verdict  was  taken  for  the  plain- 
tiff, by  consent,  to  be  set  aside,  or  judgment  rendered  thereon, 
as  the  court  should  see  fit. 

Barton^  and  Meical/and  Wheeler,  for  the  plaintiff!. 
CuAing,  for  the  defendant. 

By  Court,  Pxblet,  C.  J.  The  defendant  offered  to  prove 
that  the  damage  to  the  plaintiff's  horse  was  not  caused  by  any 
actual  negligence  of  himself  or  his  servants.  He  did  not  offer 
to  prove  that  it  happened  through  the  negligence  or  default  of 
the  plaintiff,  direct  or  implied;  nor  by  irresistible  force,  inevi- 
table accident,  or  by  the  f"^^  of  Gk>d  or  the  public  enemy.    The 
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Hiiciation  would  Beem  to  be  whether,  as  a  general  role,  and  in 
all  oaseSy  an  innkeeper  can  discharge  himself  from*  liability  for 
fte  loss  of  his  gaest's  goods  by  showing  that  it  did  not  happen 
by  the  actual  neglect  or  default  of  himself  or  his  servants. 

On  this  point  the  authorities  are  not  unanimous.  Story,  in 
Us  work  on  bailments,  sec.  482,  says:  **By  the  common  law,  as 
laid  down  in  Calye^s  Case  [8  Co.  32] ,  an  innkeeper  is  not  chargeable 
vmless  there  is  some  default  in  him  or  in  his  servants,  in  the  well 
and  safe  keeping  and  custody  of  his  guest's  goods  and  chattels 
within  his  common  inn ,  but  he  is  bound  to  keep  them  safe,  without 
any  stealing  or  purloining  "—quoting  thus  far  the  language  of  the 
Deport  in  CcUy&a  Casey  mipra^  and  then  he  adds:  '*This  doctrine 
is,  however,  to  be  taken  with  the  qualification  that  the  loss  will  be 
deemed  prima  facie  evidence  of  negligence."  And  in  section 
472,  he  says  that  this  doctrine  should  be  received  with  some 
Iwsitation,  in  view  of  the  case  of  Bichmond  v.  Smithy  8  Bam.  & 
Cress.  9,  where  a  different  view  of  the  law  seems  to  have  been 
entertained.  Story's  authority  on  a  question  of  this  nature  is 
andoubtedly  of  great  weight;  but  it  is  to  be  observed  that  he 
atates  his  opinion  with  some  hesitation,  and  he  does  not  appear 
to  have  reached  a  conclusion  in  this  instance,  after  his  usual 
aalensive  and  careful  examination  of  the  authorities. 

In  Dawson  v.  Ghamney^  6  Ad.  &  El.,  N.  S.,  165,  it  was  held 
that  when  goods  have  been  deposited  in  a  public  inn,  and  there  lost 
ar  injured,  the  presumption  is  that  the  loss  or  damage  was  caused 
l|y  the  negligence  of  the  innkeeper  or  his  servants;  but  that  this 
iptesumption  may  be  rebutted,  and  if  the  jury  find  in  favor  of 
ilie  innkeeper  as  to  negligence,  he  is  entitled  to  succeed  on  a 
^ea  of  not  guilty.  Lord  Denman  cited  Story  as  authority  for 
Hits  rule.  The  circumstAnces  of  Dawson  v.  Chamney^  supra^ 
were  much  like  those  of  the  present  case.  The  plaintiff  gave 
Ids  horse  in  charge  to  the  defendant's  hostler,  who  placed  him 
in  a  stable  with  another  horse,  that  kicked  him  and  caused  the 
injury  complained  of.  MetcdLf  v.  Hess^  14  111.  129,  is  to  the 
aame  point,  that  an  innkeeper  may  discharge  himself  by  show- 
ing that  the  loss  happened  without  any  default  on  his  part 
The  foregoing  authorities  go  to  sustain  the  position  of  the  de- 
fendant. 

In  MerriU  v.  Claghom,  23  Vt.  177,  the  court  held  that  an 
action  cannot  be  maintained  against  an  innkeeper  to  recover  for 
property  lost  by  fire,  which  was  occasioned  by  inevitable  casu« 
alty,  or  superior  force,  and  without  any  negligence  on  the  part 
af  the  innkeeper  or  his  servants,     l^iis  last  case  is  put  on 
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peculiar  groundB^  and  cannot  be  regarded  as  an  authority  for 
the  general  position  that  an  innkeeper  may  discharge  himself 
by  showing  that  the  loss  did  not  happen  by  his  default.  The 
fire  took  in  another  building  and  spread  to  the  inn. 

So  in  Kesten  t.  BUd^frand^  9  B.  Mon.  72,  it  was  held  that  an 
innkeeper  is  prima  facie  liable,  but  not  for  a  loss  by  external 
force  or  robbery,  or  if  the  loss  occur  by  the  neglect  of  the  guest 
or  his  servants,  or  his  companions:  Forward  v.  PiUard,  1  T.  R. 
27,31. 

On  the  other  hand,  there  are  numerous  authorities,  direct  and 
strong,  to  the  point  that  the  innkeeper  cannot  discharge  him- 
self by  showing  that  loss  did  not  happen  by  his  default,  but 
that  he  must  go  further,  and  show  that  it  was  caused  by  the 
default,  direct  or  implied,  of  the  owner. 

Thus  Chancellor  Kent,  2  Oom.  674,  says:  ''An  innkeeper, 
like  a  common  carrier,  is  an  insurer  of  the  goods  of  his  guest, 
and  can  only  limit  his  liability  by  express  agreement  or  notice. 
Rigorous  as  this  law  may  seem,  and  hard  as  it  may  actually  be 
in  some  instances,  it  is,  as  Sir  William  Jones  observes,  founded 
on  the  principles  of  public  utility  to  which  all  private  consider- 
ations ought  to  yield."  Metcalf ,  in  his  note  to  Bedels  v.  Morris^ 
Yelv.  162,  places  the  liability  of  an  innkeeper  and  common  car- 
rier on  the  same  footing,  and  so  does  the  civil  law:  Domat,  B. 
1,  T.  XT.,  sec.  2,  a,  1.  Burgees  v.  Kenty  4  Mau.  &  Sel.  806,  was 
much  considered.  The  point  there  decided  was,  that  an  inn- 
keeper is  not  answerable  for  the  goods  of  his  guest  which  are 
lost  through  the  negligence  of  the  guest  out  of  a  private  room 
in  the  inn,  chosen  by  the  guest  for  the  purpose  of  exhibiting 
the  goods  for  sale,  the  use  of  which  room  was  granted  by  the 
innkeeper,  who,  at  the  same  time,  told  the  guest  that  there  was 
a  key,  and  that  he  might  lock  the  door,  which  he  neglected  to 
do.  In  commenting  on  Calye's  Case,  8  Co.  82,  and  the  language 
of  the  old  writ,  Lord  EUenborough  is  reported  to  have  said: 
"  There  can  be  no  doubt,  also,  that  these  may  be  circumstances, 
as  if  the  guest  by  his  own  neglect  induces  the  loss,  or  himself 
introduces  the  person  who  purloins  the  goods,  which  form  an 
exception  to  the  general  liability,  as  not  coming  within  the  words 
pro  de/edu  JiospUatoris,  and  under  such  circumstances  the  plain- 
tiff shall  not  complain  of  the  loss."  And  Le  Blanc,  J.,  in  the 
same  case,  says:  ''We  must  take  the  facts  from  the  report,  and 
also  that  the  judge  stated  to  the  jury  that  the  innkeeper  was  re- 
sponsible to  his  guest  for  the  safe  custody  of  his  goods,  but  that 
iLe  guest  might  by  his  own  misoonduet  discharge  the  innkeeper 
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from  thftt  responsiUlify/'  Here  the  general  refiponsibilitj  of 
the  innkeeper  for  the  safety  of  his  guest's  goods  is  dearly  con- 
ceded. The  decision  is  put  on  the  ground  of  miscondtict  in 
the  guest,  which  caused  the  loss^  without  any  intimation  that 
mere  want  of  negligence  in  the  innkeeper  would  discharge  him. 
Famworih  v.  Packwood,  1  Stark.  249,  is  to  the  same  i>oint  with 
Burgess  y.  Keni,  4  Man.  &  Sel.  306. 

In  Richmond  v.  Smith,  8  Bam.  Sl  Cress.  9,  Lord  Tenterden 
says:  '*  It  is  clear  that  at  common  law,  when  a  traveler  brings 
goods  to  an  inn,  the  landlord  is  responsible  for  them.  In  this 
respect  I  think  the  situation  of  the  landlord  was  precisely  analo- 
gous to  that  of  a  common  carrier; "  and  Bailey,  J.,  in  the  same 
case,  says:  '*  It  appears  to  me  that  an  innkeeper's  liability  veiy 
closely  resembles  that  of  a  common  carrier.  He  is  prima  facie 
liable  for  any  loss  not  occasioned  by  the  act  of  God  or  the 
king's  enemies,  although  he  may  be  exonerated  when  the  guest 
chooses  to  have  the  goods  under  his  own  care." 

In  KerU  v.  Shack/ordf  2  Barn.  &  Aid.  803,  Lord  Tenterden  is 
reported  to  have  used  the  following  language:  ''Innkeepers, 
like  common  carriers,  are  liable  by  the  custom  of  the  realm. 
The  principle  on  which  the  liability  of  an  innkeeper  for  the  loss 
of  the  goods  of  his  guest  is  founded  is,  both  by  the  civil  and 
common  law,  to  compel  the  innkeeper  to  take  care  that  no  im- 
proper person  be  admitted  into  his  house,  and  to  prevent  collu- 
sion between  him  and  other  persons.  In  the  Digest,  L.  4,  T. 
9,  sec.  1,  after  stating  the  law  that  an  innkeeper  is  liable  for 
the  goods  of  his  guest,  it  is  said,  Nisi  hoc  esset  stcUutum  materia 
daretur  cumfuribus  adversus  eos,  quoa  redpiuni,  ccBundi" 

Armislead  v.  While,  6  Eng.  L.  &  Eq.  349,  was  an  action  against 
an  innkeeper,  and  the  judge  charged  the  jury  that  if  the  owner 
of  the  goods  was  guilty  of  gross  negligence,  the  innkeeper  was 
discharged.  The  court  held  the  instructions  were  sufficiently 
favorable  to  the  plaintiff,  and  queried  whether  it  was  necessaiy 
that  the  negligence  of  the  plaintiff  should  be  gross,  to  discharge 
the  defendant.  It  is  not  easy  to  understand  why  the  cause 
should  have  been  left  to  the  jury  in  this  way,  if  the  doctrine  of  the 
prior  case  of  Dawson  v.  Chamney,  6  Ad.  &  El. ,  N.  S. ,  1G5,  had  been 
recognized  for  law,  and  it  is  worthy  of  remark  that  no  allusion 
is  made  to  Dawson  v.  Ghamney,  supra,  in  the  report  of  Armistead 
V.  WhUe,  supra. 

In  Mason  v.  Thompson,  9  Pick.  280,  it  was  decided  that  an  inn- 
keeper is  liable  for  the  loss  of  his  guest's  goods  committed  to 
oare,  unless  the  loss  is  caused  by  the  act  of  Ck>d  or  the 
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common  enemy,  or  bj  the  fault  of  the  guest.  And  "Wflde,  J.» 
iu  deliTering  the  opinion  of  the  court,  says  that  this  rule  may 
tindoubtedly  in  some  cases  subject  the  innkeeper  to  loss  with* 
out  any  negligence  or  default  on  his  part;  that  innkeepers  as 
well  as  common  carriers  are  regarded  as  insurers  of  property 
•committed  to  their  care,  and  are  bound  to  make  restitution  for 
any  loss  or  injury  not  caused  by  the  act  of  QoA  or  the  common 
enemy,  or  the  neglect  or  fault  of  the  owner.  And  it  was  decided 
in  Washburn  y.  Jonea,  14  Barb.  193,  that  an  innkeeper  is  liable 
for  all  losses  and  damages  happening,  even  without  his  default, 
excepting  such  as  are  caused  by  inevitable  accident  or  the  public 
enemy. 

The  question  was  yeiy  fully  and  ably  discussed  in  the  recent 
case  of  Shaw  v.  Berry,  31  Me.  478  [52  Am.  Dec.  628],  and  the 
court  there  came  to  the  conclusion  that  to  discharge  an  inn- 
keeper from  liability  for  the  loss  of  goods  in  his  charge  it  is 
not  sufficient  for  him  to  show  that  the  loss  did  not  happen  by 
his  neglect  or  default,  but  that  he  must  go  further  and  show 
that  it  happened  by  the  fault,  direct  or  indirect,  of  the  owner. 

The  leading  case  on  this  subject  is  Calye^s  Case,  8  Co.  32  a,  in 
which  the  point  resolved  was,  that  if  a  horse  is  put  out  to  pas- 
ture at  the  request  of  the  owner  by  an  innkeeper,  and  is  stolen, 
the  innkeeper  is  not  liable,  because  the  horse,  not  being  infra 
hospiHum,  is  not  in  the  charge  and  custody  of  the  innkeeper  as 
such,  and  his  liability  as  an  innkeeper  does  not  attach.  The 
report  recites  the  words  of  the  old  writ,  and  states  that  by  it 
all  the  cases  concerning  hostlers  may  be  decided.  The  part  of 
the  writ  which  bore  on  the  point  resolved  was  that  which  limits 
the  liability  of  the  innkeeper,  by  the  custom  of  the  realm,  to 
goods  of  the  guest  infra  hospUium;  and  in  commenting  on  the 
language  of  the  writ,  the  reporter  says  that  "  the  innkeeper 
shall  not  be  charged  unless  there  be  a  default  in  him  or  his  ser- 
vants in  the  well  and  safe  keeping  and  custody  of  the  guest's 
goods  within  his  common  inn;  for  the  innkeeper  is  bound  in 
law  to  keep  them  safe  there,  without  any  stealing  or  purloining, 
but  he  ought  to  keep  his  goods  and  chattels  there  in  safety." 
Considering  the  connection  of  these  remarks  with  the  point 
resolved  in  the  case,  we  think  they  could  not  have  been  intended 
to  lay  down  any  rule  defining  the  extent  of  the  innkeeper's 
liability  for  goods  in  his  custody  as  such,  but  merely  to  state 
that  his  liability  was  confined  to  goods  deposited  in  the  inn. 

The  case  then  proceeds  to  state  an  exception  to  the  rule  that 
the  goods  within  the  common  inn  the  innkeeper  ought  to  keep 
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in  safety,  to  wit,  that  if  the  goods  are  stolen  by  one  whom  the 
gueet  brings  with  him,  the  innkeeper  is  not  liable,  for  then  the 
fault  is  the  guest's.  There  is  no  statement  in  the  report  that 
actual  negligence  is  necessary  to  charge  the  innkeeper,  or  that 
he  can  discharge  himself  by  showing  that  the  goods  were  not 
lost  by  his  actual  negligence. 

The  language  of  the  old  writ  has  sometimes  been  made  the 
ground  of  an  inference  that  there  must  be  actual  negligence  to 
charge  an  innkeeper.  The  writ  recites,  **  that  by  the  custom  of 
the  realm,  innkeepers  are  bound  to  keep  the  goods  of  their  guests 
within  their  common  inn,  without  subetraction  or  loss,  night 
and  day,  ila  quod  pro  defeda  hujus  modi  hospitalorum  sed  serti- 
enHum  suorum" — ^no  damage  shall  in  any  manner  befall  such 
guest.  The  innkeeper  is  bound  to  keep  the  goods  of  his  guest 
so  that  no  damage  happen  by  his  default  or  that  of  his  servants. 
The  argument  is,  that  the  term  pro  de/ectu  implies  actual  fault 
and  negligence.  But  the  innkeeper  is  sued  for  neglecting  to 
perform  his  legal  duty;  and  the  question  occurs,  What  is  the 
duty  which  the  law  and  the  custom  of  the  realm  imposes  on 
him  ?  If  the  law  holds  him  to  keep  the  goods  of  bis  guest  at  edl 
events,  except  in  case  where  the  loss  happens  by  the  act  of  God 
or  the  public  enemy,  or  by  the  fault  of  the  guest,  then  if  the 
goods  are  lost  by  mere  accident,  or  by  robbery,  without  any 
want  of  actual  care  on  his  part,  the  innkeeper  has  still  failed  to 
perform  his  legal  obligation,  and  the  goods  are  lost  by  his  neg- 
lect and  failure  to  perform  the  duty  which  the  law  imposes. 
The  law,  in  such  case,  charges  the  innkeeper  with  the  duty  of 
keeping  the  goods  safely,  and  imputes  to  him  the  fault,  if  they 
are  lost  or  damaged. 

In  this  view  of  their  meaning,  these  words  of  the  writ  are  by 
no  means  idle  and  unmeaning,  because  the  innkeeper  is  not  in 
all  cases  liable  for  the  loss  of  goods  intrusted  to  his  care.  The 
loss  may  happen  by  the  act  of  God,  by  the  public  enemy,  or  by 
the  fault  of  the  owner,  and  in  that  case  the  damage  does  not 
happen  by  the  default  of  the  innkeeper.  If  the  declaration 
should  merely  allege  that  the  goods  were  lost  or  damaged,  with- 
out averring  that  the  loss  or  damage  happened  by  default  of  the 
innkeeper  or  his  servants,  it  is  apprehended  that  it  would  be 
substantially  defective,  and  bad  on  demurrer,  on  the  strictest 
rule  which  has  been  applied  to  the  innkeeper's  liability. 

This  argument,  from  the  form  of  pleading,  might  be  urged 
with  equal  force  to  show  that  a  common  carrier  is  only  liable 
for  loss  that  happens  by  his  actual  negligence.    In  the  settled 
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form  of  declaring  in  case  against  a  carrier,  it  is  alleged  that  tli* 
defendant,  ''neglecting his  duty  in  that  behalf »  did  not  safehf 
and  securely  carry/'  etc.,  "  but  so  negligently  and  improperl;^ 
conducted  himself  that  by  and  through  the  negligence,  carelea^ 
nees,  and  default  of  the  defendant/'  the  goods  were  lost  ov- 
damaged:  Angell  on  Carriers,  429,  note;  Baphad  v.  Fickfard^ 
6  Man.  &  G.  561;  2  Oh.  PI.  271,  272. 

And  in  the  ancient  form  of  declaring  against  a  common  car- 
rier, the  custom  of  the  realm  is  alleged  to  be  that  absque  nU^ 
dractione, amitsioneyseu  spolicdione^portareteneniwr^  iia  quod  pitm 
dfifeciu  dictorum  communium  postcUorum,  sea  servienUum  suoruw^ 
hujuB  modi  bona  ei  cafalla,  eissic  ui  prefertur  ddiberaia^  non  rati 
perdiia^  amissa,  seu  spoliaUi; "  and  in  assigning  the  breach  it 
was  alleged  that  "  pro  de/eciu  bonce  cualodtce  ipsius  defendentis  ft 
servienlium  euorum  perdiia  ei  amissafuerunt.*' 

Three  different  rules  appear  to  be  laid  down  on  this  subject  im 
different  authorities. 

1.  That  the  innkeeper  is  prima  facie  liable  for  the  loaa  off 
goods  in  his  charge;  but  may  discbarge  himself  by  showing  tbat^ 
the  goods  were  lost  by  his  negligence  or  default,  and  this  is  the 
ground  taken  by  the  defendant  in  the  present  case.  This  viuvr 
of  the  law  is  sustained  by  Dawson  v.  Chamney,  5  Ad.  &  El.,  N., 
B.,  165,  and  by  Metcalfy.  Hess,  14  111.  129. 

2.  That  the  innkeeper  is  discharged  by  showing  how  the  acci- 
dent happened  and  that  it  happened  by  inevitable  accident  or 
irresistible  force,  though  the  accident  might  not  amount  to  what 
the  law  denominates  the  act  of  God,  and  the  force  might  not  be- 
.the  power  of  a  public  enemy.  This  rule  is  countenanced  by 
MerriU  v.  Olaghom,  23  Vt.  177,  and  Kesten  v.  EOdebravd,  9  Bw 
Hon.  72. 

8.  That  the  innkeeper  is  liable,  unless  the  loss  was  caused  hy 
the  act  of  God  or  the  public  enemy,  or  by  the  fault,  direct  or 
implied,  of  the  guest.  This  rule  is  maintained  in  Burgess  t. 
Kent,  4  Mau.  &  Sel.  306;  Richmond  v.  Smith,  8  Bam.  &  Cress.  9^ 
IbmiDorih  ▼.  Fackwood,  1  Stark.  249;  Kent  v.  Shack/or d,  2  Bam.. 
k  Aid.  803;  Armistead  y.  While,  6  Eng.  L.  &  Eq.  849;  Mas&n  t. 
Ihompson,  9  Pick.  280;  Shaw  y.  Berry,  31  Me.  478  [52  Am.  Deo. 
628]. 

Of  text-writers.  Story,  though  with  hesitation,  goes  for  tha* 
first  rule.  Kent  states  the  third  rule  strongly,  and  Metcalf 
adopts  the  same,  and  the  oiyil  law  places  the  liability  of  Ih* 
innkeeper  and  the  conunon  carrier  on  the  same  footing. 

It  is  somewhat  singular  that  on  a  practical  queaiioni  wUak 
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must  be  as  old  as  the  rudiments  of  the  law»  thete  should  be 
found  at  this  day  such  diversitj  of  opinion  and  decision.  It  is 
probably  owing  to  the  obscure  way  in  which  the  subject  ii 
treated  in  the  report  of  Calye's  Case,  8  Co.  82,  and  the  different 
interpretations  which  have  been  put  on  that  case.  On  the  whole, 
we  think  that  the  better  rule  is  the  strict  one  as  laid  down  in 
the  elaborate  and  very  satisfactory  case  of  Shaw  v.  Berry,  supra. 
The  weight  of  authority  is  heavily  that  way,  and  the  policy  and 
analoeries  of  the  law  lead  to  the  same  conclusion. 
Judgment  on  the  verdict.    


Inkkxxpeb^  LiABnjTT  TOR  OooDS  OF  GuisT:  See  MaUer  ▼.  Brwam^  fiS 
Dec.  303,  and  prior  cases  in  note;  DkBnmm  v.  Wincheater,  50  Id.  780;  Mat^ 
fling  V.  WelU,  51  Id.  688;  SItaw  ▼.  Berry,  52  Id.  C28;  Epps  v.  Hinds,  61  Id. 
d28;  MeDcoMi  v.  Mobmton,  62  Id.  574:  Joluuon  v.  Richardwn,  63  Id.  360. 


Bailet  v.  Colby. 

(M  Nbw  HAMnBiBB,  29.] 

Bailib  His  No  Ajuionablb  Interest  whbbb  Bailmbivt  mat  bb  tasiKh 
KATBD  AT  Will  of  cither  party,  or  where  a  personal  confidence  is  r^ 
posed  in  the  bailee. 

BaJLBB    may    BT    Ck)NTBACT    HAVB    ASSIGNABLB    InTEKBST    IV    BaILMKMI 

where  there  is  no  personal  confidence  reposed  in  him  and  the  holding  Is 
for  a  term;  but  such  assignment  will  transfer  the  bailee's  interest  only^ 
and  the  assignee  will  hold  the  property  in  the  same  manner  as  did  thft 
vendor, 

Plbdobb,  Pawkbb,  oh  Othbr  Bailee  haying  Libn  on  Pbofe&tt  Bailed 
MAT  HAVE  Assignable  Intebest  therein  to  the  extent  of  his  own  deb4^ 
but  not  beyond  such  amount. 

Bailment  fob  Hieb  fob  Term  is  Ended  bx  Absolute  Sale  bt  Bailxi 
of  the  property  bailed  before  the  expiration  of  the  term,  though  such 
sale  pass  no  title,  and  the  owner  may  maintain  trover  therefor  if  tlka 
Tcndee  refuses  to  make  delivery  on  demand;  and  the  rale  is  the  same 
though  the  bailee  had  a  right  to  purchase  the  article  within  the  term 
by  paying  the  price  thereof. 

Bailee  of  Steers  under  Sale  to  Him  on  CoNDinoir  that  they  were  to 
remain  the  bailor's  (vendor's)  property  until  paid  for  by  the  former  may, 
before  payment,  transfer  them  to  another,  subject  to  the  bailor's  claim« 
and  the  transferee  will  acquire  the  same  rights  as  his  transferrer  had, 
and  on  tender  of  the  price  will  become  owner  of  the  property. 

Trbspabb  quare  cUiusam  and  for  conyersion  of  certaiii  steers. 
The  eTidenoe  shows  that  defendant  Oolby  sold  to  one  Toung 
certain  steers  on  condition  that  they  were  to  remain  his  property 
till  Toung  paid  for  them;  that  Young  subsequently  transfezved 
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the  steers  ta  plaintiff  Bailey,  subject  to  Colby's  claim  for  a  bal- 
ance due  him;  that  Bailey  tendered  such  balance  due,  but  that 
Colby  refused  to  take  the  same  unless  Bailey  would  pay  all 
amounts  due  him  by  Young  on  other  transactions,  which 
Bailey  refused  to  do.  Defendant  then  went  to  plaintiff's  close 
and  peaceably  took  and  drove  away  the  steers.  Verdict  and 
judgment  for  plaintiff  for  full  value  ol  the  steers,  and  inta:eBi. 

Burke,  for  the  plaintiff. 
Ibppan^  for  the  defendants. 

By  Court,  Bell,  J.  It  was  held  in  tne  case  of  Sargent  v.  QUe^ 
8  N.  H.  825,  that  if  a  bailee  for  hire  for  a  limited  period  sell 
the  goods  before  the  expiration  of  the  term,  the  bailment  is 
thereby  ended,  and  the  owner  may  maintain  trover,  if  the  ven- 
dee refuses  to  deliver  them  up  on  demand;  anfl  it  will  not  alter 
the  case  if  the  bailee  had  by  his  contract  a  right  to  purchase 
the  goods  within  the  term  by  paying  a  certain  price.  The  case 
was  carefully  considered,  xtnd  the  numerous  authorities  cited 
fully  sustain  the  conclusions  of  the  court.  Unless,  then,  it  shall 
appear  that  there  are  exceptions  to  this  general  rule  to  which 
the  attention  of  the  court  was  not  called  in  that  case,  the  rule 
then  laid  down  jnust  govern  and  conclude  the  case  before  us. 

At  common  law,  a  feoffment  or  other  conveyance,  which  oper- 
ated to  transfer  the  fee  of  the  estate,  if  made  by  a  tenant,  created 
a  forfeiture  of  the  entire  interest  of  the  tenant,  and  the  lessor 
could  at  once  bring  his  action  and  recover  the  whole  estate:  4 
Kent's  Com.  82, 106.  But  a  conveyance  by  grant  or  other  form 
of  conveyance,  the  legal  operation  of  which  was  merely  to  trans- 
fer to  the  purchaser  the  interest  of  the  tenant,  did  not  operate 
as  a  forfeiture,  because  it  did  not  tend  to  divest  or  in  any  way 
injuriously  affect  the  estate  of  the  landlord:  Id.  83;  Touchstone, 
105.  To  the  rule  last  stated,  however,  there  is  an  exception  in 
the  case  of  a  tenant  at  will,  for  he  has  no  assignable  interest, 
and  any  conveyance  of  the  property  by  such  a  tenar.t  has  the 
effect  to  put  an  end  to  the  tenant's  estate,  while  his  grantee  ac- 
quires no  right  whatever:  4  Kent's  Com.  114;  2  Bla.  Com.  146. 

These  distinctions  in  the  case  of  real  estate  seem  to  us 
founded  in  the  nature  of  things,  and  they  are  capable  of  applica- 
tion, and  suitable  to  be  applied  in  the  case  of  personal  property, 
where  the  circumstances  are  substantially  similar,  and  no  strong 
reasons  of  public  policy  or  public  convenience  forbid  their 
a;>plication. 

In  the  great  mass  of  bailments  the  reason  which  governs  in 
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the  case  of  estates  at  will  would  be  found  to  apply.  The  na- 
ture of  the  bailment,  the  objects  to  be  effected  by  it,  forbid  that 
the  bailee  should  have,  or  should  be  regarded  as  having,  any 
assignable  interest.  Wherever  this  should  be  found  to  be  the 
case,  any  attempt  by  the  bailee  to  assign  any  interest  in  the 
property  bailed  would  be  regarded  as  putting  aD  end  to  the 
bailment  on  the  part  of  the  bailee,  and  the  assignee  would 
acquire  no  interest  by  the  assignment,  and  would  be  liable  to  the 
action  of  the  bailor,  as  a  mere  stranger  would  be.  Such  are  all 
the  cases  where  the  bailment  can  properly  be  regarded  as  a  per* 
sonal  trust  in  the  bailee,  and  such  in  general  are  all  those  cases 
where  the  bailment  is  at  will,  that  is,  during  the  pleasure  of 
both  the  parties. 

But  there  is  a  large  class  of  bailments  where  the  bailment  is 
accompanied  wiih  other  contracts  or  stipulations,  which  affect 
its  character,  i^nd  give  to  the  bailee  other  rights,  not  incident 
to  a  simple  bailment,  and  where  there  is  no  personal  confidence, 
and  none  of  the  characters  of  an  estate  at  will,  and  where  it 
would  be  entirely  consistent  with  the  analogies  existing  in  the 
case  of  real  estate  to  hold  that  the  bailee  has  an  assignable  in- 
terest which  may  be  transferred  to  a  third  person,  and  where 
such  an  assignment,  upon  the  common  principles  governing  the 
courts,  would  be  enforced  and  protected  as  between  the  parties, 
and  as  against  all  persons  whose  interests  are  not  injuriously 
affected  by  the  transfer. 

Of  the  cases  which  present  themselves  as  falling  within  this 
class  would  be  the  case  of  a  pledge,  or  pawn,  where  there  is 
ordinarily  nothing  like  personal  confidence,  and  the  contract  is 
in  no  sense  determinable  at  the  pleasure  of  a  prjrty,  but  the 
bailee  has  an  interest,  or,  as  it  might  be  said,  a  quasi  estate,  in 
the  goods  till  they  shall  be  redeemed.  In  the  same  class  would 
fall  all  the  various  cases  of  lien,  where  the  bailee  has  a  right,  as 
against  the  bailor,  to  insist  upon  the  possession  of  the  property 
until  the  lien  is  duly  discharged  by  payment  or  the  perform- 
ance of  other  conditions.  In  all  cases  of  this  character,  it 
might  well  be  contended  that  a  pledge  is  an  incident  of  the 
debt,  and  passes  with  it  upon  its  transfer:  Soulherin  v.  Mendum^ 
6  N.  H.  420;  Whiitemore  v.  Gibbs,  24  Id.  484. 

But  the  law  seems  to  be  well  setUed  in  the  case  of  the  pawn, 
that  the  pawnee  may  sell  and  assign  all  his  interest  in  the 
pawn,  or  he  may  convey  the  same  interest  conditionally  by  way 
of  pawn  to  another  person,  without  in  either  case  destroying  or 
invalidating  his  security:  Mores  v.  Oonham,  Owen,  123;  £aU 
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cKf  T.  Daveis,  1  Buls.  29;  S.  C,  Telv.  178;  S.  0.,  Cro.  Jac. 
244;  Jackson,  J.,  in  Jarvis  y.  Rogers,  15  Mass.  408;  Id.  389; 
Man  ▼.  Shiefner,  2  East,  523;  McGombie  v.  Davies,  7  Id.  6,  7; 
Oqss  y.  Emenon,  23  N.  H.  42;  Cross  on  Liens,  72. 

But  if  the  pledgee  should  undertake  to  pledge  the  property 
(not  being  negotiable  securities)  for  a  debt  beyond  his  own,  or 
to  make  a  transfer  thereof  to  his  own  creditor,  as  if  he  was  ab- 
solute owner,  it  is  clear  that  in  such  case  he  would  be  guilty  of 
a  breach  of  trust,  and  his  creditor  would  acquire  no  title  (beyond 
that  held  by  the  pawnee,  says  Story,  Bailm.  215).  It  would  ad« 
mit  of  controversy  whether  the  creditor  could  retain  the  pledge 
till  the  original  debt  was  discharged,  and  whether  the  owner 
might  not  recover  the  pledge,  as  if  the  case  was  a  naked  tort 
without  any  right  in  the  first  pledgee. 

In  the  case  of  liens,  it  is  settled  that  a  factor  having  a  lien  on 
goods  consigned  to  him  for  sale,  for  advances  or  for  a  general 
balance,  has  no  right  to  pledge  the  goods  generally,  and  if  he 
does,  he  conveys  no  nght  to  tlie  pledgee.  But  it  is  admitted 
that  the  factor  has  a  right  to  assign  or  deliver  over  the  goods  as 
a  pledge  or  security  to  the  extent  of  his  own  lien  thereon,  if  he 
avowedly  confines  his  assignment  or  pledge  to  that,  and  does  not 
exceed  his  interest:  JUdn  v.  Shic/ner,  2  East,  523-529;  McCombie 
V.  Davies,  7  Id.  6,  7;  Kachein  v.  Wilson,  4  Bam.  &  Adol.  443;  1 
Bell's  Com.  483;  2  Id.  95;  Urquharl  v.  31clver,  4  Johns.  103;  2 
Kent's  Com.  626;  Stoiy  on  BaUm.  216;  WhUweU  v.  Wells,  24 
Pick.  31. 

The  case  of  letting  to  hire  may  fall  in  either  of  the  two  classes 
into  which,  for  our  present  purpose,  we  have  divided  bailments. 
Such  a  letting  may  be  at  will,  or  it  may  partake  of  the  character 
of  a  license,  or  personal  confidence,  in  either  of  which  cases  the 
hirer  will  have  no  assignable  interest.  But  it  may  also  be  a  let- 
ting for  a  fixed  time  and  without  restriction  or  limitation  from 
which  any  personal  confidence  may  be  inferred.  It  may  be  in 
terms  to  the  party  or  his  assigns,  or  the  character  of  the  use  may 
be  such  as  necessarily  to  imply  that  the  property  may  be  assigned. 
And  in  every  such  case  the  hirer  may  be  deemed  to  have  an 
assignable  interest.  Thus  a  party  may  lease  his  farm  for  years, 
with  the  stock  and  tools  upon  it.  The  whole  lease,  it  can  hardly 
lie  doubted,  may  be  assigned.  A  party  may  let  furnished  lodg- 
ings for  a  term;  the  lessee  has  an  assignable  interest  in  the  fur- 
niture. A  sheriff  who  seizes  such  interest  on  execution  is  liable 
to  the  lessor  neither  in  trover  nor  trespass:  Putnam  v.  Wyley,  8 
Johns.  432-435  [5  Am.  Dec.  346];  Ward  v.  McAuley,  4  T.  B.  489,- 
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Gordon  t.  Harper^  7  Id.  9;  Edwards  on  Bailm.  814.  So  a  partj 
who  should  lease  his  liyeiy-stable  with  his  stock  of  horses  and 
cairia^es  for  a  term  of  years  could  hardly  complain  if  the  lessee 
should  assign  his  interest,  unless  some  restriction  was  introduced 
in  the  lease.  And  the  ship-owner  who  should  let  his  vessel  for 
a  year  could  hardly  object  if  the  charterer  should  assign  his 
interest  to  another  pending  the  term. 

Applying  these  principles  in  the  present  case,  the  result  would 
be,  that  as  the  interest  of  Toung  was  not  a  simple  bailment  ter- 
minable at  the  pleasure  of  the  parties,  and  as  it  vested  on  no 
personal  confidence,  but  was  connected  with  a  contract  which 
gave  him  a  right  to  keep  the  steers  and  use  them  till  he  paid  for 
them,  if  he  did  that  in  a  reasonable  time,  and  to  the  absolute 
title  to  the  property  whenever  such  payment  should  be  made,  he 
had  an  assignable  interest  in  the  steers,  a  right  to  sell  his  inter- 
Mt;  or,  in  other  words,  a  right  to  sell  the  property  subject  to 
the  claim  of  Colby,  the  defendant.  If  his  sale  was  of  his  inter- 
est only,  he  had  done  no  wrong,  and  his  assignee,  the  plaintiff, 
was  entitled  to  hold  the  property  as  he  held  it  by  his  contract; 
and  Colby  had  no  right  to  resume  the  property  from  Bailey, 
more  than  he  had  from  Young  himself,  until  the  reasonable  time 
for  payment  had  passed,  and  until  after  he  had  requested  pay- 
ment without  success. 

When  Bailey,  the  plaintiff,  went  with  Toung  to  Colby,  before 
any  demand  made  for  payment,  and  tendered  him  the  balanoe 
due  for  the  steers,  the  property  became  at  once  vested  in  Bailey, 
and  Colby  had  do  longer  any  right  to  interfere  with  it,  and  he 
was  a  trespasser,  as  any  stranger  would  be,  for  taking  it  away. 
Colby  had  no  right  to  ask  payment  of  any  other  claim  he  had 
against  Young;  and  Bailey,  to  perfect  his  title,  was  bound  only 
to  pay  the  amount  Colby  had  agreed  to  take  for  the  steers. 

But  if  the  sale  by  Young  was  a  sale  of  an  absolute  title  to  the 
steers,  in  disregard  of  the  claim  of  Colby,  Colby  might  treat 
the  contract  with  Young  as  violated  and  the  bailment  at  an  end, 
and  resume  the  property  at  once,  doing  no  unnecessary  damage 
and  using  no  violence,  without  liability  for  any  damage  for  the 
taking,  or  for  any  entry  on  land  of  Young  or  Bailey  to  obtain 
the  possession  of  it. 

The  cases  on  this  subject  are  none  of  them  inconsistent  with 
our  views,  so  far  as  we  have  discovered.  The  case  of  Sanborn 
V.  Coleman,  6  N.  H.  14  [28  Am.  Dec.  703],  was  of  the  hiring  of 
a  mare  for  four  weeks,  and  a  sale  absolute  to  the  defendant  a 
few  days  after.    It  was  held  that  the  sale  was  wiongfal«  and  m 
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fmnrennon  whibh  anihoxized  the  plaintiff  to  oonsider  ilie  eon- 
'a«ot  at  an  end,  and  to  daim  possession  of  the  maze  whererar 
■he  oould  be  found. 

In  Sargeni  v.  Gib,  8  N.  H.  826,  the  plaintifEB  delmzed  fur- 
tiiture  to  one  "Wilson,  ui>on  a  contract  that  he  should  keep  it  six 
months,  and  if  in  that  time  he  paid  for  it,  he  Tvas  to  have  it; 
otherwise  he  was  to  pay  an  agreed  price  for  the  use  of  it.  Wil- 
son sold  and  delivered  the  fomiture  to  the  defendants,  who 
knew  nothing  of  the  contract,  but  bought  the  property  suppos- 
ing it  to  be  his,  and  the  bailment  was  ended,  and  the  bailor 
might  recover  the  goods  in  trover.  The  case  of  Lovejoy  v.  Janes^ 
80  Id.  165,  was  of  a  similar  character.  In  Vwceni  v.  Cornell^  18 
Pick.  294,  oxen  were  sold,  to  be  returned  on  a  fixed  day  unless 
a  certain  sum  was  paid.  The  buyer  sold  the  oxen,  and  the 
oourt  held  that  the  original  buyer  had  a  right  to  dispose  of  the 
possession  with  his  right,  such  as  it  was,  and  the  sale  did  not 
terminate  the  bailment.  In  Loeschman  v.  Machin^  2  Stark.  311, 
where  the  hirer  of  a  piano  sent  it  to  an  auction  to  be  sold,  it 
was  held  a  conversion,  and  it  is  apparent  the  transfer  could  not 
have  been  limited  to  the  hirer's  interest  merely.  WilHuBon  v. 
King,  2  Camp.  835,  presents  the  same  point;  and  Sanvud  v« 
Jforrw,  6  Gar.  &  P.  620;  Emeraon  y.  Fisk,  6  Me.  200  [19  Am. 
Dec.  206],  and  Odhin  v.  Bacon,  11  Id.  28  [25  Am.  Dec.  268]. 

The  case  of  Davis  v.  Emery,  11  N.  H.  80,  tends  to  support 
our  view  of  the  law.  It  was  there  held  that  when  a  cow  was 
taken,  under  a  contract  that  she  was  to  remain  the  plaintiff's 
property  till  paid  for,  and  she  was  bailed  by  the  buyer  to  another 
person  to  keep,  no  action  could  be  maintained  against  such 
bailee  till  demand  of  the  price  and  of  the  animal.  And  the  case 
of  Nash  V.  Mosker,  19  Wend.  431,  fully  sustains  it;  where  it  was 
held,  generally,  that  a  party  having  a  lien  upon  goods  may 
transfer  the  possession,  subject  to  the  lien,  to  a  third  peraong 
who  may  lawfully  hold  the  properly  until  the  lien  is  paid;  but 
if  the  transferee  sells  the  goods,  tiie  owner  is  remitted  to  his 
original  rights,  freed  from  the  lien,  and  may  bring  trover  against 
him. 

Upon  the  facts  reported  in  the  case,  which  was  evidently  tried 
without  any  distinct  reference  to  the  distinction  we  make,  it 
seems  most  probable  that  the  sale  was  a  rightful  sale,  made  with 
the  knowledge,  on  both  sides,  of  Colby's  interest,  and  subject 
to  the  performance  of  the  contract  with  him.  This  was  the  view 
of  the  court  upon  the  trial,  and  the  verdict  was  taken  by  consent, 
«pon  an  intimation  of  that  opinion. 
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It  was  a  qaestion  proper  for  the  jiuy  whether  the  sale  was  of 
Young's  interest  merely;  but  that  does  not  seem  to  have  been 
made  a  question.  Unless  it  is  supposed  there  is  room  for  a  con- 
troversy upon  this  facti  there  must  be  judgment  on  the  verdict 
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and  nich  an  attempt  to  sell  is  an  assertion  of  title  by  the  bailee  in  himaelf, 
and  will  terminate  the  bailment:  Emerson  v.  Fisht^  19  Am.  Dec.  206$  Scunmd 
▼.  MorrU,  6  Car.  &  P.  620;  Crump  v.  JUitcheU,  34  Miss.  449;  CktUumn  v.  Tkomp^ 
wn^  56  Ala.  160;  and  the  bailment  will  be  ended  though  it  was  for  hire  and 
for  a  limited  time  which  has  not  expired:  Sargent  v.  QiU^  8  N.  H.  324;  LcfW' 
joy  V.  J(mUy  30  Id.  165;  and  the  party  in  possession  may  be  treated  as  ^  tres- 
passer: Ltach  V.  Kimbedlf  34  Id.  573,  citing  the  principiJ  case.  In  MeOregor 
V.  Ballf  4  La.  Ann*  289,  it  has  even  been  held  that  a  depositary  who  sells  the 
deposit  commits  a  theft.  Agrataitons  bailee  cannot  sell  the  article  bailed,  if 
the  bailor  falls  to  take  it  away,  bnt  may  place  It  on  storage  subject  to  be  sold 
for  storage  charges:  Dale  v.  Brineherhoff^  7  Daly,  45.  An  imaathorized  sale 
by  a  bailee  confers  no  title  even  upon  a  bonaJUU  purchaser:  Chitm  v.  WootU^ 
8  Am.  Deo.  740;  KUchell  v.  Vanadar,  12  Id.  249;  Emeraon  v.  itajte,  19  Id. 
200;  RuBsell  v.  Favier,  36  Id.  662;  and  trover  will  lie  without  demand,  either 
against  the  bailee,  his  purchaser,  or  any  one  claiming  under  such  sale:  i?t(s- 
9fU  V.  Favier,  ntpra;  Calhoun  v.  Thcmpiont  56  Ala.  160;  Ilarpending  v. 
Mqfer,  55  Cal.  559;  Stanley  v.  Oaylord,  1  Cush.  536;  BUey  v.  Boston  etc,  Co., 
11  Cush.  11;  Sargent  v.  Oile,  8  N.  H.  324;  Lovejoy  v.  Jone$,  30  Id.  165;  so 
the  bailor  may  maintain  replevin  against  a  &ona./£eik  purchaser  from  the  bailee, 
%nd  without  demand  or  notice,  the  holding  being  tortious;  Emerson  v.  Fisk^ 
19  Am.  Dec.  200;  Oaltdn  y.  Bacon,  25  Id.  258;  SmUJi  v.  Clark,  34  Id.  213| 
Sargent  v.  Oile,  8  N.  H.  324;  but  such  a  purchaser  is  never  liable  for  a  tor* 
tious  taking,  but  only  for  the  detention,  and  a  declaration  should  be  in  the 
detiiiet  only:  Smith  v.  Clarky  34  Am.  Dec.  213.  Though  the  bailee  cannot 
absolutely  sell  the  bailment,  he  may  at  times  assign  and  even  sell  absolutely 
his  interest  iu  the  tiling  bailed,  and  such  a  sole  will  transfer  all  the  bailee's 
rights,  subject  to  the  claim  of  the  bailor.  A  bailee  at  will  of  personalty,  where 
the  bailment  may  be  terminated  at  the  pleasure  of  either  party,  and  where 
a  personal  confideDce  is  reposed  iu  him,  has  no  assignable  interest:  McFar* 
land  V.  Farmer,  42  N.  H.  391,  citing  the  principal  case.  Where  there  is  no 
personal  confidence,  where  the  bailment  is  for  hire  for  a  limited  period,  or 
where  the  bailee  has  a  lien  on  the  thing  bailed,  he  may  certainly  assign  to 
the  extent  of  his  interest.  It  is  well  settled  that  a  pawnee  may  sell  or  as- 
sign all  his  interest  iu  a  pawn  absolutely,  or  may  even  pawn  the  same  with 
another,  subject  to  the  owner's  rights:  Mores  v.  Conham,  Owen,  123;  Man 
v.  Shitfner,  2  East,  523;  MeComb  v.  Davis,  7  Id.  6;  Demainbry  v.  Meiea{f,  2 
Vem.  690;  BattMffe  v.  Dams^  Yelr.  178;  Jarvis  v.  Bogers,  15  Mass.  408;  Oo«a 
v.  Emerwn,  23  N.  H.  42;  BusJi  y.  Lyon,  9  Cow.  56;  BuUardv.  Billings,  2  Vt. 
8}9.  A  pledgee  cannot  sell  the  pledged  article  absolutely  before  his  debt  is 
dde,  and  if  he  does  he  is  liable  for  conversion;  but  he  may  assign  or  transfer 
his  interest,  and  his  suooessor  in  interest  will  acquire  snoh  title  as  the  pledgee 
liad  at  the  time  of  the  transfer:  Dyhers  v.  Allen,  42  Am.  Dee.  87»  and  note 
collecting  other  oases  93;  Steams  v.  Marsh,  47  Id.  248;  Whitlock  v.  Head, 
i»  Id.  73,  and  note;  LuehetU  v.  Toumsend,  49  Id.  736,  and  note;  Wilson  v. 
lAstle,  61  Id.  307,  and  note  314;  7/ope  v.  Lawtenee,  1  Hon,  317;  Ogden  v. 
LtUkrop,  1  Sweeny,  643.     The  business  of  factors  being  to  sell,  they  are  ol 
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eonrae  governed  by  the  law  applicable  to  fBotani  See  the  exteniive  note  te 
Bigdow  ▼.  WaJker^  58  Am.  Dec.  162.  A  bailee  cannot  pledge  goods  for  bia 
own  debt  or  with  intent  to  convert  the  proceeda  to  hia  own  naCy  and  in  snob 
caee  the  pledgee  aoqoires  no  title:  ChuUeb  v.  Hartman^  8  Ool.  63;  BrDMon  v. 
£redUer,  22  Kan.  610;  fiTmoS  V.  i;o6tii«m,  69  Me.  426.    ' 


LriTLETON  t;.  RlOHABDaOH. 

[M  Haw  HiMPiBiBa,  179.] 

EiooHD  ov  Vkbdiot  and  Jcdohknt  is  Always  AninwiiTafiK  to  Pboti 
Faot  that  Such  Judobisnt  was  Bbndebkd  or  such  verdict  retamed, 
in  any  case  where  the  fact  of  such  verdict  or  Jndgmenti  or  the  nature 
or  amonnt  of  such  judgment,  becomes  material;  but  for  any  other  pur- 
pose it  is  not  evidence  against  a  stranger. 

JoitOMBNT  Faiblt  Obtained  against  Onk  is  as  Ck)NOLnsiYB  against  another 
who  is  responsible  over  to  the  former,  either  by  operation  of  law  or  by 
express  contract,  where  he  is  duly  notified  of  the  pendency  of  the  suit  and 
requested  to  defend  the  same,  as  though  he  was  the  real  party  npoo  the 
record,  and  whether  he  appeared  or  not. 

Pkbson  Obstructino  Highway  is  Liable  to  Town  thebkiob,  and  wiU 
be  bound  by  a  judgment  recovered  by  a  traveler  against  the  town  for 
injury  therefrom,  where  he  is  duly  notified  of  the  pendency  of  the  snitb 

Zjt  Aotion  to  Chakob  Pebson  with  Damages  Recovered  by  Tratelbb 
against  town,  on  account  of  injury  suffered  by  him  by  reason  of  obstmo" 
tions  placed  by  defendant  in  a  public  highway,  plaintiff,  to  sustain  the 
same,  must  prove:  1.  The  contract  or  relation  upon  which  the  liability 
over  depends;  2.  An  action  for  a  cause  for  which  the  defendant  is  so 
liable  under  that  contract  or  relation;  3.  A  notice  to  the  defendant  to 
take  upon  him  the  defense  of  the  suit;  4.  A  recovery  of  damages,  of 
which  the  record  is  conclusive  evidence  when  the  other  points  are  estab- 
lished; and  no  presumption  is  allowed  in  favor  of  any  of  these  points. 

Judgment  against  Town  fob  Damages  fob  Injury  Caused  by  Obstbuo- 
TiONS  in  Highway  may  be  evidence  in  another  action  to  charge  the 
person  causing  such  obstruction  with  the  amonnt  of  such  judgment,  of 
the  facts  on  which  judgment  was  obtained,  where  it  appears  on  the  face 
of  the  record  that  the  recovery  must  have  been  for  the  same  cause; 
otherwlBe  the  facts  on  which  such  judgment  was  rendered  must  be  proved 
before  the  judgment  can  be  admitted  as  evidence  of  anything  beyond  its 
own  rendition  and  tenor. 

Oasb  against  defendant,  who  had  placed  obstractions  in  a 
highway,  to  recover  the  amount  of  a  judgment  against  a  town  for 
injuries  caused  by  such  obstructions.  The  further  facts  necefti 
my  to  an  understanding  of  the  case  appear  in  the  opinion. 

Oarpenier  and  Eibbard^  for  the  defendant 
&  ani  O.  A.  Bingham,  for  the  plaintiff. 
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By  Couzt^  BxLL,  J.  The  record  of  a  Terdiot  and  judgment 
is  always  admissible  to  proTe  the  fact  that  such  judgment  waa 
rendered,  or  such  verdict  returned  in  any  case  where  the  fact  of 
such  verdict  or  judgment,  or  the  nature  or  amount  of  such  judg- 
ment, becomes  material:  King  v.  Chase^  15  N.  H.  1  [41  Am. 
Dec.  676];  Chamberlain  v.  Carlisle,  26  Id.  553;  Warren  v. 
Cochran,  27  Id.  839.  For  any  other  purpose  it  is  not  evidence 
against  a  stranger:  BurrUl  v.  West,  2  Id.  190;  Thrasher  v. 
Haines,  Id.  443;  Lawrencey.  ffaynes,BId.  33  [20  Am.  Dec.  554]; 
Chamberlain  v.  Carlisle,  supra;  -Warren  v.  Cochran,  supra.  But 
when  a  person  is  responsible  over  to  another,  either  by  operation 
of  law  or  by  express  contract,  2  Phill.  Ev. ,  Cowen  &  Hill's  Notes, 
5,  and  he  is  duly  notified  of  the  pendency  of  the  suit,  and  re- 
quested to  take  upon  him  the  defense  of  it,  he  is  no  longer  re- 
garded as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages  of 
controverting  the  claim  as  if  he  was  the  real  and  nominal  party 
upon  the  record.  In  every  such  case,  if  due  notice  is  given  to 
such  person,  the  judgment,  if  obtained  without  fraud  or  collu- 
sion, Coates  V.  Bcheris,  4  Bawle,  100,  will  be  conclusive  against 
him,  whether  he  has  appeared  or  not,  Jackson  v.  Marsh,  5  Wend. 
44;  Beers  v.  Finney,  12  Id.  309,  of  every  fact  established  by  it: 
Lawrence  v.  Haynes,  supra,  and  cases  there  cited;  Warren  v. 
Cochran,  supra;  Tarleton  v.  Tarleton,  4  Mau.  &  Sel.  20;  Clark 
V.  Cannington,  7  Ala.  222;  Brewster  v.  Countryman,  12  Wend. 
446;  Walker  v.  Ferrin,  4  Vt.  523;  Belden  v.  Seymour,  8  Ck>nn. 
804  [21  Am.  Dec.  661]. 

Among  those  who  are  thus  answerable  over  are  persons  placing 
obstructions  in  highways.  By  the  revised  statutes,  c.  59,  sec.  5 
(Oomp.  Stats.  151),  *'  if  any  person  shall  place  in  any  highway  or 
street  any  timber,  lumber,  stones,  or  anything  whatever,  to  the 
incumbrance  or  obstruction  thereof,  he  shall  be  liable  to  the 
town  for  all  damages  and  costs  which  said  town  shall  be  com- 
pelled to  pay  to  any  person  who  has  sustained  damage  by  reason 
of  such  incumbrance  or  obstruction." 

The  present  action  is  brought  upon  this  statute  to  charge  the 
defendant  with  the  damages  recovered  by  Shute  against  the  town 
on  account  of  an  injuiy  suffered  by  him  by  reason  of  an  obstruc- 
tion placed  by  the  defendant  in  a  public  highway. 

In  actions  of  this  kind  several  points  must  be  established  by 
the  plaintiff;  as,  1.  The  contract  or  relation  upon  which  the  lia* 
bility  over  depends;  2.  An  action  for  a  oaose  for  which  the  de« 
Cendant  is  so  liable  under  that  contract  or  relation;  8.  A  notioi 
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to  tbe  defendant  to  take  npon  lum  the  defense  of  the  suit;  4.  A 
TBoovery  of  damages,  of  which  the  record  is  conclusiYe  eyidence 
when  the  other  points  are  established.  No  presomption  is  al- 
lowed as  to  either  of  these  points.  Each  is  to  be  proved. 
Neither  of  these  points  is  admitted  here.  It  was  admitted  that 
the  defendant  placed  in  the  highway  the  stones  referred  to  in 
Shute's  declaration  against  Littleton,  and  a  notice  to  Richard- 
son to  defend  the  suit  brought  by  Shuts  against  the  town  was 
proved,  and  a  recovery  by  Shute  against  the  town  for  the  causes 
set  forth  in  his  declaration,  among  which  were  the  stones  placed 
in  the  highway  by  the  defendant. 

The  liabilily  over  of  Richardson  depended  upon  the  i>oints 
that  the  injury  sustained  by  Shute  was  occasioned  in  part  or 
entirely,  Palmer  v.  Andaver,  2  Cush.  600,  by  the  stones  placed 
hj  him  in  the  highway,  and  that  the  recovery  by  him  against 
the  town  was  upon  the  same  account.  Of  these  points,  the  only 
evidence  offered  was  the  judgment  itself.  The  admission  as  to 
placing  the  stones  in  tlie  highway  did  not  reach  these  points. 

There  might  be  cases  where  the  judgment  would  be  evidence 
of  these  points,  because  it  would  be  apparent  upon  the  face  of 
the  record  that  the  recovery  was  had  for  the  same  cause  alleged 
in  the  action  against  the  party  ultimately  responsible.  But  it 
would  rarely  happen  that  some  connecting  evidence  would  not 
be  required '  to  show  the  identity  of  the  cause  of  action  upon 
which  the  recovery  was  had  with  that  in  which  the  recovery  over 
is  claimed. 

If,  however,  the  declaration  in  that  case  had  so  stated  the 
cause  of  action  that  the  court  could  clearly  see  that  the  cause 
there  stated  was  identical  with  the  cause  stated  in  the  present 
declaration,  and  that  the  recovery  could  have  been  for  no  other 
cause,  Uie  judgment  would  be  competent  and  conclusive  evidence 
of  this  point.  But  if  the  declarations  leave  that  matter  in  any 
doubt,  that  deficiency  must  first  be  supplied  by  evidence  aliunde 
before  the  judgment  can  be  admitted  as  evidence  of  anything 
b^ond  its  own  rendition  and  tenor.  We  have  therefore  turned 
to  the  declarations  to  see  how  this  matter  is.  The  declaration 
of  Shute  states  that  there  was  a  public  highway,  describing  it, 
which  littieton  was  bound  to  repair  and  keep  free  from  obstruo- 
tions»etc.  It  then  alleges  that  said  "  highway  then  was,  and  for 
a  long  time  before  had  been,  out  of  repair,  defective,  unsuitable, 
and  insofBoient,  and  said  road  was  obstructed  by  a  large  stone 
plaoed  in  that  part  of  the  highway  which  was  worked  for  public 
tWPfil^aad  wiUun  the  ditches,  which  stone  was  light  colored. 
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and  of  Buoli  a  dangerous  kind  and  appearance  that  horaeB  were 
frightened  at  it;  and  the  road  was  out  of  repair  in  this,  that 
there  was  no  guard  or  railing  to  keep  horses  and  caniages  from 
being  precipitated  down  a  steep  bank  there,  by  the  side  of  the 
traveled  path  of  the  highway  near  said  stone,  though  there  was 
a  dangerous  embankment,  etc.  And  said  road  was  unsuitable 
in  this  stone  left  to  frighten  horses,  and  in  the  embankment  not 
railed  as  aforesaid  near  said  stone."  It  then  sets  forth  that  the 
plaintiff's  horse  was  frightened  at  the  appearance  of  s^  stone, 
and  ran  back,  and  for  want  of  railing  the  plaintiff  was  injured, 
etc. 

The  declaration  in  the  present  action  sets  forth  the  same  road, 
and  the  obligation  of  Littleton  to  repair  and  keep  it  free  from 
obstructions,  and  alleges  that  the  defendant  wrongfully  placed 
a  large  quantity  of  large,  newly  split  granite  stones,  of  a  light 
gray  color,  one  of  which  stones  was  much  larger  than  the  others, 
in  said  highway,  where  it  was  worked  for  public  travel,  and  be- 
tween the  ditches  of  said  highways;  which  stones  were  of  a  dan- 
gerous appearance,  and  so  placed  in  said  highway  that  they 
obstructed  the  highway,  and  frightened  horses  and  other  ani- 
mals passing  along  said  highway;  and  one  Shute,  passing  along 
said  way  with  a  horse  and  wagon,  at  or  near  said  stones,  his 
horse  became  frightened  at  the  sight  of  said  stones,  and  ran 
backwards  several  rods,  got  out  of  said  highway,  and  upset  the 
wagon  among  bushes  outside  the  way,  and  broke  the  leg  of  said 
Shute,  etc.,  and  Shute  brought  his  action  against  the  town 
for  the  injuries  so  received,  and  recovered  ninety-four  dollars 
damages,  and  one  himdred  and  thirty-four  dollars  and  fifty-five 
cents  costs,  etc. 

Now,  it  is  apparent  that  these  two  suits  may  be  for  the  same 
cause  of  action.  A  party  may  rightfully  state,  as  Shute  appears 
to  have  done,  as  many  facts,  as  constituting  part  of  his  cause  of 
action,  as  he  supposes  may  in  any  event  be  useful  to  him.  And 
upon  the  trial  he  may  prove  as  many  of  them  as  he  is  able;  and 
he  may  well  recover  if  he  proves  one  good  cause,  though  he  fail 
as  to  the  others.  Shute  may  have  recovered  upon  the  precise 
ground  stated  in  the  declaration  against  Richardson — ^the  ob- 
struction and  danger  caused  by  the  stone  placed  by  him  in  the 
highway.  Shute  may  have  failed  to  prove  that  the  road  was  oat 
of  repair,  or  defective,  or  insufiScient,  or  that  there  was  an  em« 
bankment  requiring  a  railing,  or  that  the  railing  was  deficient. 
But,  on  the  other  hand,  he  may  have  entirely  failed  to  provo 
that  there  was  any  stone  in  the  road,  or  that  the  stone*  if  then 
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was  one,  contributed  in  any  degree  to  the  damage  I  r 

and  he  may  have  recovered  on  the  ground  of  other  d  %fectB  of  the 

road,  or  of  the  want  of  a  railing,  or  of  both. 

The  allegation  of  the  plaintiff's  writ  against  Bi^^hardson,  that 
Shute  sustained  damages  by  reason  of  the  stone  placed  in  the 
road  by  Bichardson,  and  that  he  recovered  damages  against  the 
town  for  that  cause,  was  one  requiring  proof;  and  it  is  very  evi- 
dent that  the  record  of  Shute's  judgment  does  not  prove  a  recov- 
ery for  that  cause,  since  it  contains  nothing  to  8l\ow  that  the 
recovery  might  not  have  been  had  for  other  causi  u  set  forth  in 
8hute's  writ,  entirely  unconnected  with  and  indepmdent  of  the 
stones  placed  on  the  road  by  Bichardson.  Though  the  declara- 
tion in  the  former  suit  maybe  broad  enough  to  include  the  sub- 
ject-matter of  the  second  action,  yet  if,  upon  the  whole  record, 
it  remains  doubtful  whether  the  same  subject-matter  was  actu- 
ally passed  upon,  ^arol  evidence  may  be  received  to  show  the 
truth.  And  it  is  competent  for  the  defendant  to  show  that  the 
question  involved  in  the  second  action  was  not  passed  upon  in 
the  first:  1  Qreenl.  Ev. ,  sec.  632,  and  cases  there  cited.  If,  from 
the  general  nature  of  the  pleadings,  the  matter  which  has  been 
tried  does  not  appear  upon  the  face  of  the  record,  it  may  be 
shown  by  other  evidence:  King  v.  Chase^  16  N.  H.  14  [41  Am. 
Pec.  675];  Briggs  v.  WeUs,  12  Barb.  567;  Birckhead  v.  Brown,  6 
Sandf .  134. 

From  these  views,  it  follows  that  to  render  the  record  in  Shute's 
case  evidence  generally  in  this  action,  it  should  have  been  shown 
that  the  recovery  in  that  case  was  upon  the  same  ground  which 
is  alleged  as  the  cause  of  action  in  this  case,  and  consequently, 
that  the  ruling  of  the  court  below,  that  the  record  alone  was  con- 
clusive evidence  of  all  the  facts  required  to  support  the  action, 
after  it  had  been  shown  that  the  defendant  placed  the  stones  in 
the  highway,  cannot  be  sustained;  and  for  the  same  reason,  the 
ruling  was  incorrect  that  no  evidence  should  be  received  to  show 
that  the  judgment  was  not  in  fact  recovered  in  any  part  on 
account  of  the  stones. 

As  it  was  enough  for  Shute  in  his  action  to  show  that  he  sus- 
tained the  damage  be  suffered  by  reason  of  all  or  any  combina- 
tion of  the  causes  set  forth  in  his  declaration,  it  might  not  have 
been  necessary  for  the  parties  to  tiy,  or  for  the  jury  to  decide, 
whether  the  stone  left  by  the  plaintiff  in  the  road  specially  con- 
tributed to  the  injury.  The  whole  state  of  facts  existing  in  the 
ease  might  have  been  so  laid  before  the  jury  that  it  cannot  be 
ascertained  whether  or  not  the  stone  was  regarded  as  material 


764  LiTTLETOH  V.  BiCHARDSQir.  [N.  JEL 

to  ihe  plaimtiff  *0  i%!ht  of  reooTeory.  If  {hat  cannot  be  €hown« 
the  reoQid  is  not  eridenoe  of  anything  but  &e  faet  of  its  recov* 
eiy  and  the  amount,  and  it  most  then  be  for  the  jniy  to  deter* 
mine  in  the  present  case  whether  the  damage  to  Bhnte  was 
eansed  bj  the  firalt  of  the  defendant  in  leaving  this  obstmction 
in  the  public  highway.  If  the  evidence  laid  before  the  jnry 
tends  to  show  that  the  recoreiy  in  Shnte's  case  rested  wholly 
upon  the  facts  upon  which  the  right  of  recovery  in  this  case  de- 
pendsy  the  juiy  should  have  been  instructed  that  if  they  were 
satisfied  of  that  fact  the  judgment  was  condnsive  evidence  of 
all  the  facts  necessary  to  entitle  the  plaintiff  to  recover,  except 
the  act  of  leaving  the  stones  there. 

But  as  the  court  cannot  determine  beforehand  how  the  fact 
was  in  that  particular,  nor  how  that  question  may  be  decided 
by  the  jury;  and  as  the  juiy  may  believe  that  the  question  was 
not  a  material  matter  upon  that  trial,  it  is  not  seen  upon  what 
principle  the  evidence  offered  by  the  defendant,  that  Uie  stones 
were  such  as  Bichardson  might  rightfully  place  where  he  did 
place  them,  that  the  accident  was  wholly  produced  by  causes 
independent  of  the  stones,  and  that  the  stones  contributed  in 
no  part  to  the  accident,  could  be  rejected;  and  we  are  of  opinion 
it  ought  to  have  been  received 

It  was  objected  that  the  notice  of  the  penden<7  of  the  action 
by  Shute  against  Littleton  was  not  sufficient,  but  we  do  not  re- 
gard the  objection  as  well  founded.  The  notice  states  the  pend- 
ency of  the  action  of  Shute  against  the  town;  that  it  vras  for 
damages  sustained  by  Shute  by  reason  of  a  stone  placed  in  the 
highway  by  Bichardson,  to  whom  the  notice  was  addressed; 
that  the  town  will  hold  him  responsible  for  the  damages  recov- 
ered, and  request  him  to  appear  at  the  court  and  defend  the  ac- 
tion, and  save  the  town  harmless.  This  seems  the  proper  infor- 
mation to  be  given  and  request  to  be  made  to  a  party  supposed 
to  be  responsible  in  such  a  case. 

The  objection  seems  to  be  that  the  action  referred  to  in  the 
notice  sets  forth  a  very  different  ground  of  action  from  that 
stated  in  this  case.  But  as  has  been  said,  the  declaration  in  that 
ease  was  suitable  and  sufficient  to  entitle  the  plaintiff  to  recover 
for  the  cause  alleged  in  this  case,  and  we  do  not  perceive  that 
the  additional  allegations  could  in  any  way  prejudice  the  de- 
fendant's defense  of  that  action. 

It  is  objected  that  the  record  of  Shute's  judgment  could  not 
be  evidence  that  the  locus  in  qwo  was  a  public  highway,  but 
we  have  a  different  impression.    This  is  a  matter  indii^ea* 
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Bable  to  be  prored  to  eirtitle  Shnte  to  recover,  and  evidence 
disproving  that  fact,  if  sncli  existed,  most  necessarily  constitute 
a  part  of  the  defendant's  defense  if  he  had  assumed  to  defend 
that  action. 

There  is  in  the  case  a  motion  in  arrsst  of  judgment  for  several 
causes.  The  two  first,  that  the  action  should  be  debt  and  not 
case,  and  that  the  action  is  not  stated  to  be  founded  on  a  stat- 
ute, are  not  insisted  upon  in  argument,  and  do  not  seem  well 
founded.  Debt  does  not  lie  for  a  mere  tort;  and  it  is  not  neces- 
saiy  to  refer  to  a  statute  in  a  civil  case,  though  the  action  may 
be  founded  upon  it.  It  is  enough  that  the  cause  of  action  be  so 
stated  as  to  bring  it  within  the  requirements  of  the  statute.  The 
courts  take  notice  of  public  statutes,  as  they  do  of  the  common  law. 

It  is  further  moved  in  arrest  that  it  is  not  alleged  in  the 
declaration  that  there  was  a  public  highway  at  the  place  in  ques- 
tion at  the  time  of  the  accident.  It  is  alleged  it  was  a  public 
highway  on  a  day  in  September,  but  it  is  not  alleged  to  have  re- 
mained so  afterwards.  The  exception  seems  unfounded,  because, 
after  alleging  there  was  a  ^highway  there  September  Ist,  the 
declaration  states  that  on  the  thirteenth  of  October  after,  Shute 
was  passing  over  and  along  said  highway,  etc.,  which  is  a  sub- 
stantial allegation  that  the  same  highway  remained  at  the  date 
of  the  accident.  But  this  fact  must  necessarily  havd  been 
proved  upon  the  trial,  or  the  town  could  not  have  obtained  a 
verdict,  nor  could  Shute  have  recovered  his  judgment  but  upon 
proof  of  that  fact.  Any  supposed  defect  resulting  from  the 
want  of  the  usual  allegation  that  there  was  a  highway  there  on 
the  first  of  September,  and  ever  since,  is  cured  by  the  verdict. 

As  the  rulings  of  the  court  are  regarded  as  incorrect,  the  ver- 
dict must  be  set  aside  and  a  new  trial  granted. 

Tns  PBmoiPAL  case  is  cukd  in  Second  NcUumal  Bank  v.  Ocean  Naiional 
Bank,  11  BlAtehf.  372,  to  the  point  that  if  a  person  is  responsible  over  to  an- 
other, whether  by  positive  law  or  express  contract,  and  the  latter  is  cited  in 
to  contest  a  smt,  the  judi^ment,  if  obtained  in  good  faith,  will  be  conolosiTe 
Against  him. 
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[94  New  Hamtsbtbb,  380.] 
EtTABUBHMXNT  ARD    POSTINO  BT  PaSSIDXlfT    OW  COBPOB^TIOH    OV   TaUTV 

Of  Frbiohts  and  Fabes  on  Railboad,  and  receipt  and  appropriation  by 
corporation  of  fares  taken  on  snch  tarifisp  without  objection,  raises  the 
legal  presumption  that  the  president  acted  by  anthoritj  of  the  corpon^ 
lloa  in  thus  fixing  and  posting  saoh  tarlffsk 
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UmvoBM  DracBDCiirATiON  in  Establibhsd  Railboap  Tabiw  of  five  oeots 
in  favor  of  those  pMsengera  who  purchase  tickets  before  entering  the 
cars  over  those  who  pay  after  taking  seats  in  the  cars  is  reasonable  and 
Just;  and  a  passenger  who  has  neglected  to  purchase  a  ticket,  and  who 
refuses  on  the  train  to  pay  such  additional  Bye  cents,  may  lawfully  be 
ejected  from  the  cars,  under  a  statute  authorizing  the  expulsion  of  any 
person  ref usiug  to  pay  the  established  fare. 

SzATUTE  Requiring  Condc7otobs  on  Raiukoabs  to  Eject  Passenoebs 
VBOM  Train  on  RErasAL  to  Pat  established  fare  is  applicable  to  all  per- 
sons properly  acting  as  conductors,  without  regard  to  the  formality  of 
their  appointment  or  the  source  of  their  compensation. 

It  IB  Question  fob  Jubt  whetheb  Person  has  Acted  in  Excess  of  his 
AuTHORiTT,  in  cases  where  the  justification  of  the  act  which  is  alleged  to 
be  wrongful  and  injurious  is  based  on  the  exercise  of  authority,  whether 
that  authority  be  incident  to  the  official  character  and  duty  of  the  party 
exercising  it,  or  arise  from  the  misconduct  of  the  opposite  party  and  the 
necessities  of  the  case. 

It  is  Question  fob  Juby  whetheb  Conductob,  in  Ejbcttno  Pebson  fbok 
Railboad  Tbain,  acted  within  or  in  excess  of  his  authority. 

Trespass  for  an  assault  and  injury  of  plaintiff  by  defendant 
while  ejecting  the  fonner  from  a  railroad  train  of  which  defend- 
ant was  conductor.  The  facts  necessary  to  an  understanding  of 
the  case  appear  in  the  opinion. 

Bums  and  Fletcher,  for  the  defendant. 
Benton,  and  Flint  and  Bryant,  for  the  plaintiff. 

By  Court,  Fowleb,  J.  The  first  question  raised  relates  to  the 
admission  of  the  cTidence  as  to  the  establishment  and  advertis- 
ing of  the  rates  of  fare  on  the  Atlantic  &  St.  Lawrence  Bail- 
road.  It  appeared  that  they  were  established  and  advertised  by 
order  of  the  president  of  the  corporation,  but  no  direct  evidence 
was  offered  that  this  was  done  by  the  authority  of  the  direc- 
tors. 

By  the  provisions  of  the  statute,  "  every  railroad  corporation 
in  this  state  shall  establish  from  time  to  time,  and  cause  to  be 
posted  up  in  their  depots,  the  rates  or  tariff  of  tolls  between  the 
several  stations  of  such  road,  and  between  such  stations  and 
the  stations  of  other  roads  with  which  they  have  a  business  con- 
nection, for  the  conveyance  of  freight  and  passengers,"  etc. : 
Comp.  Stats.  854,  sec.  62. 

This  power  may  be  delegated  by  the  corporation  to  suitable 
officers,  or  they  may  employ  proper  persons  to  promulgate  and 
make  known  their  action  in  the  premises.  Indeed,  it  is  the  only 
mode  in  which  a  corporation  can  exercise  their  powers:  Common* 
wealth  v.  Potcer,  7  Met.  696  [41  Am.  Dec.  466]. 
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The  same  presumptions  are  applicable  to  corporations  as  are 
continually  made  in  relation  to  private  persons.  Persons  acting 
publicly  as  officers  of  the  corporation  are  to  be  presumed  rightly 
in  office;  acta  done  by  the  corporation  which  presuppose  the 
existence  of  other  acts  to  make  them  legally  operative,  are  pre- 
sumptive proofs  of  the  latter.  Grants  and  proceedings  benefi- 
cial to  the  corporation  are  presumed  to  be  accepted,  and  slight 
acts  on  their  part  which  can  be  reasonably  accounted  for  only 
upon  the  supposition  of  such  acceptance  are  admitted  as  pre- 
sumptions of  the  fact.  If  officers  of  the  corporation  openly 
exercise  a  power  which  presupposes  a  delegated  authority  for 
the  purpose,  and  other  corporate  acts  show  that  the  corpo- 
ration must  have  contemplated  the  legal  existence  of  such  author- 
ity, the  acts  of  such  officers  will  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed:  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64. 

In  this  case,  the  open  and  public  establishment  and  advertising 
of  the  tariff  of  fare  and  freight  by  the  president  of  the  road  pre- 
supposed a  delegated  authority  from  the  corporation,  and  the  acts 
of  the  corporation  in  receiving  and  appropriating  the  tolls  thus 
established  recognized  the  existence  of  such  authority  in  him,  and 
therefore  his  acts  are  to  be  deemed  rightful,  and  to  have  been 
performed  in  the  exercise  of  the  proper  authority  delegated  to 
him  by  the  corporation.  Moreover  his  proceedings  in  establish* 
ingand  posting  the  tariffs  were  beneficial  to  the  corporation,  and 
may  therefore  well  be  presumed  to  have  been  accepted  aud 
adopted  by  them;  for  their  reception  and  appropriation  of  the 
tolls  so  established,  without  objection,  can  only  be  reasonably 
accounted  for  upon  the  supposition  of  such  acceptance:  Angel] 
&  Ames  on  Corp.  177, 178,  and  authorities. 

We  are  unable  to  perceive  how  the  character  of  the  use  of  tha 
Atlantic  &  St.  Lawrence  Railroad  by  the  Grand  Trunk  Bail- 
way  can  affect  the  rights  or  liabilities  of  the  defendant.  The 
case  finds  that  the  plaintiff  took  a  seat  in  the  cars  of  the  Atlantic 
&  St.  Lawrence  Eailroad,  and  that  the  defendant  was  a  con- 
ductor of  that  road  in  charge  of  the  train  upon  which  the  plain* 
tiff  took  passage.  Now,  it  seems  to  us  wholly  inmiaterial  to  the 
merits  of  the  controversy  between  these  parties  whether  that 
road  was  operated  by  the  corporation  to  which  it  originally  be- 
longed, at  their  own  expense,  or  by  some  other  corporation,  or 
even  by  some  private  individual.  The  statute  makes  it  the  duty 
of  the  conductor  on  each  railroad  to  collect  the  tickets,  or  re- 
require  the  fare  t^  be  paid  as  established,  and  in  ease  of  negleot 
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or  nfnaal  to  pay,  authorizea  him  to  emploj  the  necessary  force 
to  remove  the  delinquent  passenger  from  the  train,  and  sabjeets 
him  to  a  fine  of  from  one  to  ten  dollars  for  any  omission  of  his 
duty  in  this  behalf:  Comp.  Stats.  864. 

We  apprehend  the  proyisions  of  this  statate  were  intended 
to  apply  to  every  person  properly  acting  in  tibe  capacity  of  con- 
ductor upon  any  railroad,  without  regard  to  the  manner  of  his 
appointment,  or  the  source  from  whence  his  compensation  might 
be  deriyed.  They  were  designed  to  protect  the  stockholders, 
and  through  them  the  public,  from  the  injurious  practice  of  free 
riding,  and  to  accomplish  this  purpose  must  be  obligatoiy  on 
ereiy  person  rightfully  in  charge  of  any  passenger  train. 

It  would  hardly  be  contended  that  a  conductor  upon  a  road 
operated  by  the  mortgage  bondholders,  of  which  there  are 
now  several  in  this  state,  could  excuse  himself  for  violating  any 
of  the  provisions  of  the  statute  because  he  was  in  the  employ- 
ment, and  the  road  on  which  he  was  employed  was  operated  at 
the  expense  and  for  the  benefit,  of  the  trustees  of  those  bond- 
holders. Such  an  excuse  would  evidently  be  a  clear  evasion  of 
the  letter  as  well  as  the  spirit  of  the  law,  and  if  not  thus  ex- 
cused, then  such  conductor  would  be  justified,  and  not  only  that, 
imperatively  required,  to  expel  from  the  cars  any  person  refusing 
to  pay  the  established  fare  when  requested. 

The  uniform  discrimination  in  the  established  tariff  of  five 
cents  in  favor  of  those  passengers  who  purchase  tickets  over 
those  who  pay  after  taking  seats  in  the  cars,  besides  the  con- 
venience with  which  it  is  attended,  is  so  clearly  just  and  reason- 
able, and  so  manifestly  for  the  interest  of  the  railroads  in  bring- 
ing into  operation  the  only  check  they  can  have  upon  the 
honesty  and  fidelity  of  their  conductors,  that  we  think  its  legal- 
ity is  not  to  be  doubted.  It  has  been  directly  sustained  by  re- 
peated decisions  in  other  states,  and  we  see  no  reason  to  ques- 
tion its  propriety.  Any  passenger  who,  having  neglected  or 
refused  to  purchase  a  ticket,  shall  refuse  to  pay  the  additional 
fare  thus  established,  may  rightfully  be  expelled  from  the  cars 
in  a  proper  manner. 

But  the  principal  question  in  this  case  arises  upon  the  ruling 
of  the  judge  before  whom  it  was  tried,  that  the  defendant  was 
not  justified  in  putting  the  plaintiff  out  of  the  cars  at  the  time 
and  place  and  in  the  manner  disclosed  by  the  evidence,  and 
that  consequently  the  plaintiff  was  entitled  to  a  verdict  as  a 
matter  of  law,  without  submitting  to  the  jury  the  question  of 
the  propriety  or  impropriety  of  the  defendant's  conduct  in 
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ejecting  him  from  the  cars  under  all  the  dreiunBtanceB  of  the 
case. 

The  defendant's  brief  statement  sets  forth  that  he  was  oan- 
ductor  upon  the  railroad,  that  the  plainti£f  was  a  passenger  and 
refused  to  pay  the  lawful  and  established  fare,  wherefore  he 
gently,  and  without  unnecessaiy  force,  removed  the  plaintiff 
from  the  car  at  a  suitable  time  and  place,  and  under  proper  and 
suitable  circumstances.  If  the  defendant  had  filed  a  special 
plea  instead  of  this  brief  statement,  it  must  have  resulted  in  an 
issue  to  the  jury  upon  the  question  whether  unnecessary  force 
was  used  by  the  defendant  in  removing  the  plaintiff  from  the 
cars,  at  a  suitable  time  and  place,  and  under  proper  and  suitable 
circumstances;  in  other  words,  whether  the  defendant  had  ex- 
ceeded the  authority  vested  in  him  and  the  duty  imposed  upon 
him  by  the  statute.  The  rights  of  the  parties  and  the  course  of 
the  trial  were  not  affected  by  the  form  of  the  pleadings.  There 
is  no  doubt  the  brief  statement  set  forth  a  sufficient  justification; 
if  not,  that  question  should  have  been  raised  by  a  motion  to 
reject  it.  As  no  such  motion  was  made,  the  only  question  upon 
the  pleadings  was  simply  whether  the  defendant  had  proved  his 
justification  as  he  had  alleged  it,  or  whether  in  ejecting  the 
plaintiff  he  had  exceeded  the  authority  with  which  he  was 
clothed;  and  that  surely  it  was  for  the  jury,  and  not  the  court, 
to  pass  upon.  It  was  a  pure  question  of  fact,  such  as  it  is  pecu- 
liarly the  province  of  a  jury  to  decide. 

To  balance  evidence,  weigh  probabilities,  determine  the  credi- 
bility of  witnesses,  and  draw  inferences  and  conclusions  fn>m 
circumstances  proved,  belong  to  the  jury.  The  province  of  the 
court  is  limited  to  the  determination  of  the  competency  or  in- 
competency of  the  evidence  from  which  the  jury  may  or  may  not 
make  the  requisite  inferences  of  fact:  Pray  v.  Burbank,  11  N. 
H.  290. 

If  the  court  assume  the  truth  of  facts,  or,  what  is  the  same 
thing,  that  a  certain  result  is  established  by  them,  without  sub- 
mitting them  to  the  jury,  and  peremptorily  instruct  the  juzy 
that  upon  those  facts  the  plaintiff  is  entitled  to  recover,  it  is 
error:  Duvall  v.  Farmers'  Bank,  7  Gill  &  J.  44;  Ragan  v. 
Oaiiher,  11  Id.  472.  In  the  present  case,  the  court  seem  not 
only  to  have  assumed  that  the  facts  proved  were  true,  but  that 
that  they  established  a  certain  conclusion,  to  wit,  that  the  de- 
fendant had  exceeded  the  authority  vested  in  him,  under  the 
circumstances  disclosed.  This  seems  to  have  been  clearly 
wrong. 
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In  tiespasB  for  assault  and  batteiy,  yiolence  can  be  justified 
where  the  safety  of  the  defendant's  person  was  endangered  by 
the  plaintiff's  own  assault.  But  eveiy  assault  will  not  justify  a 
battery,  and  it  is  matter  of  eyidence  whether  the  assault  was 
proportionate  to  the  batteiy:  1  Stephens'  Nisi  Prius,  216; 
Cockcroft  V.  Smith,  2  Salk.  642;  Dcmce  v.  Litcey,  Sid.  246.  If 
the  plaintiff's  own  assault  be  pleaded,  and  the  evidence  will 
establish  that  the  defendant's  battery  was  excessive,  the  plain- 
tiff may,  under  de  injuria^  and  without  a  special  replication  or 
new  assignment,  give  in  evidence  the  excess:  1  Ch.  PI.  627; 
Curtis  V.  Carwn,  2  N.  H.  539.  So  also  where  the  plea  ia 
moderate  castigavU:  JSannen  v.  Edes,  15  Mass.  847;  or  moUUer 
manu8  imposuU:  Bennett  v.  Appleton,  25  Wend.  371.  Under  the 
plea  of  moderate  chastisement,  the  defendant  must  produce  evi- 
dence of  misbehavior  on  the  part  of  the  plaintiff  sufficient  to 
justify  the  correction  given,  and  show  by  evidence  that  the  cor- 
rection was  reasonable  and  moderate:  2  Qreenl.  Ev.,  sec.  97;  1 
Saund.  PI.  &  Ev.  107,  and  authorities.  So  under  the  plea  of 
moUUer  manus  imposuity  it  must  appear  by  evidence  that  no  more 
force  was  employed  than  the  exigency  reasonably  demanded:  2 
Greenl.  Ev.,  sec.  98. 

In  all  these  cases  the  question  is  for  the  jury  to  determime. 
In  Imason  v.  Cope,  5  Car.  &  P.  193,  which  was  trespass  for  an 
assault  and  batteiy  by  the  defendant,  who  was  one  of  the  mar- 
shals of  London,  and  undertook  to  justify  on  the  ground  that 
it  was  his  duty  to  keep  clear  the  passage  which  the  plaintiff  at 
the  time  of  the  assault  was  obstructing,  Tindal,  0.  J.,  in  sum- 
ming up  to  the  jury,  remarked:  ''If  the  defendant  was  at  the 
time  acting  in  the  performance  of  his  duty,  undoubtedly  any 
act  he  did,  in  the  fair  execution  of  that  duty,  might  have  been 
justified  by  him  on  the  present  occasion.  The  question  you 
have  to  consider  is,  whether  the  course  he  took  with  respect  to 
this  plaintiff  was  not  an  excess  of  the  duty  he  had  to  perform, 
and  of  the  authority  he  then  bore  with  him.  Because  if  it  was, 
you  are  then  bound  to  give  the  plaintiff  a  fair  compensation  in 
damages  for  any  injury  occasioned  in  that  manner.  Undoubt- 
edly the  defendant  would  be  justified  in  using  a  moderate  degree 
of  pressure  to  remove  a  person  opposing  those  for  whcm  he  waa 
b>und,  in  the  discharge  of  his  duty,  to  make  a  passage.  Or  if 
any  resistance  occurred,  then  a  more  violent  degree  of  pressure 
might  be  used.  But  it  does  not  appear  that  any  resistance  waa 
offered,  beyond  what  the  necessity  of  the  case  rendered  abso- 
lutely necessary.    Therefore  you  have  to  say  whether  a  blow 
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which  appears  to  haTe  been  struck  instantly,  without  any  at- 
tempt to  remove  the  plaintiff  by  other  means,  was  or  was  not 
an  excess  of  the  authority  which  the  defendant  exercised  at  the 
moment/'  This  case,  as  presented  in  the  evidence  and  summed 
up  by  the  learned  chief  justice,  would  seem  to  have  presented 
a  much  stronger  occasion  for  the  instructions  now  under  con- 
sideration than  the  one  before  us;  yet  the  question  of  the  ex- 
cess of  authority  was  distinctly  submitted  to  the  jury,  although 
the  result  could  not  have  been  doubtful. 

In  Eyre  v.  Norsworthy^  4  Car.  k  P.  502,  which  was  trespass 
brought  by  a  waterman,  who  had  wrongfully  attached  his  boat 
to  the  defendant's  ship  by  a  rope,  against  the  captain  of  the  ship 
who  had  thrown  a  stone  against  him  to  make  him  let  go  the 
rope,  the  defendant  filed  two  special  pleas  justifying  the  throw- 
ing of  the  stone  as  absolutely  necessary  to  cause  the  boat  to 
be  cut  off,  and  because  the  object  could  be  effected  in  no  other 
mode.  The  same  learned  chief  justice,  in  closing  his  chaise  to 
the  jury,  said:  "The  points  for  your  consideration  are  these: 

1.  Are  you  satisfied  that  in  its  natural  and  necessary  conse- 
quence the  throwing  of  a  stone  tends  to  loosen  and  disannex  a 
rope  ?    If  you  are  not,  then  you  will  find  for  the  plaintiff;  and 

2.  If  you  think  that  there  was  any  other  practicable  mode  by 
which  the  effect  could  have  been  produced,  in  that  case  you  will 
find  your  verdict  for  the  plaintiff." 

So  also  in  Sampson  v.  Smith,  15  Mass.  866,  where  the  jury 
were  instructed  that  if  they  believed  from  the  evidence  the  pun* 
ishment  inflicted  by  a  ship-master  was  cruel  and  vindictive  they 
should  find  for  the  plaintiff,  although  he  had  rendered  himself 
liable  to  punishment,  which  the  defendant  had  the  right  to  inflict. 
The  true  rule  on  this  subject,  to  be  deduced  from  all  the  author- 
ities,  would  seem  to  be  that  whenever  the  justification  of  any  act 
alleged  to  be  wrongful  and  injurious  is  based  on  the  exercise  of 
authority,  whether  that  authority  be  incident  to  the  official 
character  and  duty  of  the  party  exercising  it,  or  arise  from  the 
misconduct  of  the  opposite  party  and  the  necessities  of  the  case, 
the  question  of  the  excess  of  such  authority  is  to  be  determined 
by  the  jury,  upon  the  evidence  submitted  for  their  consideration, 
and  not  by  the  court. 

Applying  this  rule  to  the  case  before  us,  we  are  clearly  of 
opinion  that  the  jury  should  have  been  instructed  to  say,  upon 
all  the  evidence  presented  before  them,  whether  the  defendant 
did  his  duty  under  his  authority  as  a  conductx)r,  under  the  stat- 
ute* in  ejecting  the  plaintiff  from  the  cars  at  the  time  and  plaoo 
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and  in  ihe  nuuin«r  he  ^tbb  shown  to  have  done  it.  Instaad  of 
this,  as  Oiey  were  instmoted  that  the  plaintiff  was  entitled  to 
tiieir  Tezdiot  as  a  matter  of  Uw,  leaving  only  the  amount  of 
damages  to  be  determined  hj  them«  the  yerdiet  must  he  set 
aside  and  a  new  tiial  granted. 


Ratlhoahs,  Biobt  vo  Makb  SxAaoHAiu  BacnjiAnom  as  to  Pi 
i:  Ckmeif  t.  BoiCon  A  Me.  S.B.  Co.,  45  Am.  Deo.  190|  asd  boIo|  Oom^ 
muuwtaltk  T.  Pljwer,  41  Id.  4(16,  and  note;  and  tee  ptitloii]arly»  as  to  ii|^  Is 
^koriaBiDttto  botwoou  luoi  paid  on  osn  ud  ml  iiatitwi.  Id.  SttL 
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[3  BiocnoH*!  Ohavoibt,  ata.] 
OvB  MAT  Make  Vaud  AoBEmsicT  Bivdihq  Hovvlf  legalty  to  iiuJi«  m 

pftrtienUr  dlqioatioii  of  his  property  by  Utt  will  aad  tettemoit. 
Bnozno  Pbbtobmamob  or  Agbsbiumt  to  Maxb  Pabticulab  Dibfositiov 

07  Pbopibtt  ST  Will  will  be  decreed  by  a  court  of  eqnify  upon  th« 

recognised  principles  governing  it  in  the  exercise  of  this  branch  of  111 

Jnnsdiction. 
Pabt  Psbvosiiahgb  or  Pabol  AoBBniBirT  to  mske  a  partlonlar  dispositi<M 

of  property  by  will  takes  it  out  of  the  statute  of  frands. 
Bracino  Psbiobmanob  or  Pabol  Aobuiubnt  will  bb  CoHrsLLBD  by  a 

conrt  of  equity,  where  one  party  to  it  has  wholly  or  partially  performed 

it  on  his  part,  so  that  its  non-fulfillment  by  the  other  party  is  a  fraud. 
OxTBP  or  Equftt  will  not  Dtsbioard  avd  Intadb  Riobts  or  iNMooBirr 

Pabtibb,  in  order  to  aid  one  who  has  a  right  to  invoke  the  protection  ol 

the  court. 
OouBT  or  Equitt  will  not  Dccbeb  Sraoino  Pebtobiianob  Bzcipt  In  casea 

where  it  would  be  strictly  equitable  to  make  such  a  decree. 
Braoino  Pkbtobmancb  cannot  bx  Dxmanded  as  Mattbb  or  Biobt.    It 

is  a  matter  of  discretion  in  the  court  which  withholds  or  grants  relief* 

according  to  the  circumstances  of  each  particular  case,  where  the  general 

rules  and  prindples  governing  the  court  do  not  furnish  any  ezaet 

ore  of  justice  between  the  parties. 

Tbr  facte  are  stated  in  the  opinion. 

John  T.  Nixon  arid  WiUiam  L,  Dayton^  for  the  complainant. 

A.  Sinnickaon^  J,  F.  Bandoiphf  and  A.  Browning^  for  the 
Ifnflant^. 

By  Conrti  WnxuMBOir,  Chancellor.    Hannah  Jonnson,  the 
ouHher  of  the  complainant,  died  in  the  year  1811.    At  the  tims 

hb 
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of  her  marriage  with  the  complainant's  father,  Robert  Johnson, 
she  was  seised  and  possessed  of  a  very  large  and  valuable  estate 
in  the  county  of  Salem.  During  the  coverture  she  joined  with 
her  husband  in  a  conveyance  of  a  part  of  this  estate  for  the 
consideration  of  twenty  thousand  dollars,  which  consideration 
was  received  by  her  husband,  and  by  him  expended  in  the  im- 
provement of  real  estate  which  he  held  in  his  own  right.  At 
her  death,  the  value  of  the  real  estate  which  Hannah  Johnson 
left  wad  about  eighty  thousand  dollars.  She  left  two  children, 
who  inherited  this  estate,  the  complainant  and  his  sister,  Anna 
O.  Hubbell,  one  of  the  defendants  to  this  suit.  By  the  then 
existing  laws  of  this  state  regulating  descents,  the  complainant 
was  entitled  to  two  thirds  and  his  sister  to  one  third  of  the 
estate  which  they  inherited  from  their  mother.  Bobert  John- 
son, the  father,  being  tenant  by  the  curtesy,  was  in  the  posses- 
sion of  the  real  estate  of  his  wife,  and  received  the  rents  and 
profits  up  to  the  time  of  his  death  in  1850.  Before  the  com- 
plainant came  of  age  his  father  complained  to  his  son  of  the 
inequality  of  the  disposition  made  by  the  law  of  his  mother's 
estate,  and  expressed  to  him  his  wishes  that  when  his  son  should 
arrive  at  age  he  would  divide  his  mother's  property  equally 
with  his  sister;  and  his  father  said  to  his  son,  if  he  would  make 
such  equal  division,  then  that  he  would  leave  his  estate  equally 
between  his  two  children,  and  that  if  his  son  did  not  so  divide 
it,  then  he  would  feel  constrained  to  make  by  will  an  unequal 
division  of  his  own  estate  between  his  son  and  daughter,  and 
leave  the  larger  portion  to  his  daughter.  The  daughter  was 
present  at  this  time,  and  expressed  her  concurrence  in  the  views 
of  her  father. 

Shortly  after  the  complainant  came  of  age  the  father  took  his 
two  children  into  his  private  office,  and  there  produced  and  laid 
before  them  the  title  papers  and  maps  of  their  mother's  estate, 
and  also  of  his  own  real  estate,  and  explained  to  them  the  loca- 
tion and  value  of  the  respective  portions,  and  urged  the  complain- 
ant to  divide  equally  with  his  sister  their  mother's  estate.  The 
father  then  agreed  and  promised,  in  the  presence  of  his  daughter, 
that  if  his  son  would  execute  the  necessary  deeds  for  an  equal 
partition  of  the  mother's  estate  that  he  would  leave  all  his  own 
property  equally  to  his  children,  share  and  share  alike.  He  at 
the  same  time  declared  that  if  his  son  refused  to  comply  with  hid 
Irishes  that  he  would  leave  his  estate  to  his  daughter,  which 
would  make  her  share  in  both  estates  more  than  equal  to  his  son's. 
In  consideration  of  the  promise  and  agreement  so  made  by  hia 
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father,  the  son  agreed  that  an  equal  division  of  Ida  mother's  es- 
tate should  be  made  between  himself  and  sister,  and  that  the 
father  should  make  the  division  so  agreed  upon. 

To  cany  out  the  agreement,  deeds  were  drawn  and  prepared 
under  the  direction  of  the  father.  After  the  papers  were  pre- 
pared he  called  his  children  again  into  his  office,  and  there  re- 
marked to  the  officer,  who  was  then  present  to  take  the  acknowl- 
edgments of  the  deeds,  that  it  was  unnecessaiy  to  enter  into  a  mi- 
nute explanation  of  the  character  of  the  deeds,  as  his  children 
knew  all  about  them.  Mutual  releases  between  the  son  and 
daughter  were  then  executed  to  complete  the  division.  These 
papers  were  executed,  and  bear  date  the  seventh  of  September, 
1833. 

On  the  twelfth  of  October,  1836,  Anna  G.  Hubbell  conveyed 
to  her  father  a  part  of  the  land,  which,  in  the  division,  was  re- 
leased to  her  by  the  complainant,  and  known  by  the  name  of  the 
"  Guinea  farm."  The  consideration  expressed  in  the  deed  was 
two  thousand  dollars.  The  actual  value  of  the  farm  was  twenty 
thousand  dollars.  On  the  twentieth  of  Apnl,  1850,  Bobert  Johnson 
made  his  last  will,  by  which  he  entirely  cut  off  and  excluded  his 
son  from  all  right  and  participation  in  his  estate  therein  devised. 
As  to  the  ''  Guinea  farm,"  he  died  intestate.  All  the  rest  of  his 
property,  which  was  a  veiy  large  and  valuable  real  estate,  he 
disposed  of  by  his  will.  A  very  large  portion  of  it  he  devised  to 
his  daughter  for  life,  and  at  her  death  to  her  three  children  in  fee- 
aimple,  or  in  case  of  their  death,  to  other  devisees  named  in  the 
will.  The  residue  of  his  real  estate  mentioned  in  the  will  the 
testator  devised  to  his  two  nephews,  Thomas  and  Andrew  Sin- 
nickson. 

Bobert  G.  Johnson  died  in  October,  1860,  and  the  devisees 
are'  in  possession  under  the  will. 

These  are  the  facts  stated  in  the  bill.  The  bill  is  demurred 
to,  and  these  facts  must  be  taken  as  true.  The  bill  prays  that 
the  agreement  between  the  complainant  and  the  said  Bobert  G. 
Johnson  may  be  specifically  performed  and  carried  into  execu- 
tion by  the  defendants,  and  they  be  decreed  to  convey  to  the  com- 
plainant the  equal  one-half  part  of  the  estate  of  the  said  Bobert 
O.  Johnson;  or,  if  it  should  be  deemed  more  equitable  and  just, 
that  the  said  Anna  G.  Hubbell  be  decreed  to  reconvey  to  the 
complainant  the  land  which  she  received  from  the  complainant 
as  the  consideration  for  the  peif ormance  of  his  part  of  the  said 
agreement. 

There  can  be  no  doubt  but  that  a  person  may  make  a  valid 
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agxeementy  binding  himself  legally  to  make  a  partioiilar  dispo- 
siiion  of  his  property  by  last  will  and  teBiamenL  The  law  per- 
mits a  man  to  dispoee  of  his  own  property  at  his  pleasure,  and 
no  good  reason  can  be  assigned  why  he  may  not  make  a  legal 
agreement  to  dispose  of  his  property  to  a  particular  individual, 
or  for  a  particular  purpose,  as  well  by  will  as  by  a  conveyance 
to  be  made  at  some  specified  future  period,  or  upon  the  happen- 
ing of  some  future  event.  It  may  be  unwise  for  a  man  in  this 
way  to  embarrass  himself  as  to  the  final  disposition  of  his  prop- 
erty, but  he  is  the  disposer,  by  law,  of  his  own  fortune,  and  the 
sole  and  best  judge  as  to  the  time  and  manner  of  disposing  of 
it.  A  court  of  equity  will  decree  the  specific  performance  of 
such  an  agreement  upon  the  recognized  principles  by  which  it  is 
governed  in  the  exercise  of  this  branch  of  its  jurisdiction.  In  the 
case  of  Rivers  v.  Eivera's  Eae'ra,  3  Desau.  195  [4  Am.  Dec.  609],  the 
court,  in  sustaining  the  propriety  of  a  court  of  equity  recognizing 
and  enforcing  such  an  agreement,  very  properly  remarked  that 
a  man  might  renounce  every  power,  benefit,  or  right  which  the 
laws  give  him,  and  he  will  be  bound  by  his  agreement  to  do  so, 
provided  the  agreement  be  entered  into  fairly,  without  surprise, 
imposition,  or  fraud,  and  that  it  be  reasonable  and  moral. 

In  Izard  v.  MiddleUm^  1  Desau.  116,  there  is  a  note  to  the 
case,  in  which  most  of  the  old  authorities  bearing  upon  this  sub- 
ject are  collected.  There  are  two  classes  of  authorities  there 
collected,  one  of  which  relates  to  the  subject  of  agreements  by 
two  parties  to  make  mutual  wills  in  &vor  of  each  other,  on  cer- 
tain contingencies;  and  the  other,  in  which  courts  of  equity 
have  decreed  the  specific  performance  of  agreements  connected 
with  testamentary  or  other  setUements.  In  addition  to  the  cases 
cited  in  this  note,  I  would  refer  to  the  case  of  Lord  Walpolje  v. 
Lord  Orford^  3  Ves.  jun.  402;  S.  C.  9vJb  nonu,  Lord  Walpole  v. 
Lord  Cholmondeley,  7  T.  B*  138;  Leuns  v.  Madocks,  8  Yes.  150; 
Forieactie  v.  Eermah,  19  Id.  71;  and  a  note  to  Bandell  v.  WiUia^ 

6  Id.  266,  in  which  a  report  of  the  case  of  Jones  and  Wife  v. 
Matiin^  3  Anst.  882,  is  given  at  length;  Podmore  v.  Gunning^ 

7  Sun.  644;  Moorhouae  v.  Colvin,  9  £ng.  L.  &  Eq.  136. 

The  case  of  Jones  and  Wife  v.  Martin,  supra,  was  this:  by 
articles  executed  upon  the  marriage  of  Mr.  and  Mrs.  Jonas,  the 
fiither  of  Mrs.  Jones  covenanted  to  leave  her,  upon  his  death, 
certain  tenements;  and  that  he  would  at  his  decease,  by  his  will, 
give  and  leave  her  a  full  and  equal  share,  with  her  brother  and 
sister,  of  all  his  personal  estate,  to  be  held  and  enjoyed  inune- 
diately  after  the  decease  of  himself  and  his  wife,  and  not  before. 
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The  father^  for  the  purpose  of  defeating  the  articles  of  settle- 
ment, conyejed  a  laige  part  of  his  property,  consisting  of  East 
India  stock,  to  his  son.  On  appeal,  it  was  decreed  that  the 
stock  and  dividends  were  subject  to  the  coyenants.  In  the  case 
of  Ibrtescue  y.  Hennah,  19  Yes.  66,  it  was  determined  that  where 
a  father,  hj  indenture,  coyenants  for  an  equal  diyision,  at  his 
death,  of  all  the  property  he  should  die  seised  or  possessed 
of  between  his  two  daughters  or  their  fiunilies,  though  he  re- 
tains the  power  of  free  disposition  by  act  in  his  life,  cannot  de- 
feat the  coyenant  by  a  disposition  in  efiBsct  testamentary,  as  by 
reserving  to  himself  an  interest  for  life.  Following  the  prin« 
ciples  established  by  these  authorities,  it  was  decided  in 
the  case  of  Bivers  y.  Riveras  Eae^rs,  3  Desau.  195  [4  Am. 
Dec.  609],  before  referred  to,  that  where  a  woman  about 
to  marry  a  man  had  agreed  in  writing  to  renounce  all  claims 
on  his  estate  on  his  agreeing  to  make  adequate  provision  for 
her,  and  had  made  provision  for  her  by  will  and  deed,  that  the 
court  would  see  the  agreement  executed  by  enlarging  the  provis- 
ions, if  in  the  opinion  of  the  court  it  was  not  an  adequate  provis- 
ion in  proportion  to  the  estate.  The  authority  established  in  all 
these  cases  has  recentiy  been  very  fully  recognized  in  the  house  of 
lords,  in  the  case  of  Logan  v.  WienhoU,  7  Bligh  N.  S.  53,  54, 
and  the  substance  of  which  is  given  as  follows,  in  2  Stoxys  Eq. 
Jur.,  sec.  786:  If  a  person  covenants,  or  agrees,  or  in  any  other 
manner  validly  binds  himself  to  give  to  A,  by  his  will,  as  much 
property  as  he  giyes  to  any  other  child,  he  may  put  it  out  of  his 
power  to  do  so  by  giving  away  all  his  property  in  his  life-time; 
or,  if  he  binds  himself  to  give  to  A  as  much  as  he  gives  to  B,  by 
hiswill,  he  may  in  his  life-time  give  to  B  what  he  pleases,  so  as, 
by  his  will,  he  shall  give  to  A  as  much  as  he  gives  to  B.  But 
then  the  gifts  which  he  makes  in  his  life-time  to  B  must  be  out 
and  out.  For  if,  to  defraud  or  defeat  the  obligation  which  he 
has  thus  entered  into,  he  gives  to  B  any  property,  real  or  per- 
sonal, over  which  he  retains  a  control,  or  in  which  he  reserves 
an  interest  to  himself,  then  in  order  to  protect  the  agreement  or 
obligation,  and  to  prevent  his  escaping,  as  it  were,  from  his  own 
contract,  courts  of  equiiy  will  treat  this  gift  to  B  in  the  same 
manner  as  if  it  were  purely  testamentary,  and  were  included  in 
a  will;  and  the  subject-matter  of  the  gift  will  be  brought  back, 
and  made  the  fund  out  of  which  to  perform  the  obligation.  At 
all  events,  it  vnU  be  made  the  measure  for  calculating  and  order- 
ing the  performance  of  and  dealing  with  the  claim  arising  under 
the  agreement  or  obligation. 
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This  agreement,  then,  made  between  the  comphunant  and  his 
father,  was  a  legal  agreement.  And  this  court  should  decree  its 
execution,  if,  in  the  exercise  of  its  legal  discretion,  it  can  do  it 
without  violating  any  principle  of  equity  or  doing  injustice  to 
any  third  party  who  may  be  innocently  involved  in  the  transac- 
tion. Generally,  the  agreement  may  be  enforced  without  any 
embarrassment.  If  A  enters  into  an  agreement,  for  which  he 
receives  a  good  consideration,  with  B,  to  give  him  his  properly 
by  will,  and  in  violation  of  his  agreement  he-gives  it,  by  his  will, 
to  C. ,  the  court  will  declare  0  a  trustee  for  B.  In  doing  this,  it 
does  0  no  wrong.  A  having  undertaken  to  make  to  C  a  voluntary 
gift  of  that  which  he  had  no  right  in  law  so  to  dispose  of,  the 
court  does  0  no  injustice,  and  violates  none  of  his  rights,  by  de- 
claring him  a  mere  trustee.  To  permit  G  to  hold  the  property 
as  against  B,  the  court  would  sanction  the  fraud  which  A  bad 
committed  in  disposing  of  the  property  in  violation  of  his  agree- 
ment. 

Several  objections  are  made  to  the  court's  decreeing  a  specific 
performance  in  this  case,  in  addition  to  the  general  one  which  I 
have  considered. 

It  is  said  that  this  agreement  was  in  parol,  and  is  therefore 
contmry  to  the  statute  of  frauds.  But  although  this  agreement 
was  a  mere  parol  one,  if  there  was  a  part  performance  of  it,  of 
such  a  character  as,  upon  the  principles  recognized  and  acted 
upon  by  this  court,  will  take  a  parol  agreement  out  of  the  stat- 
ute, then  there  is  nothing  peculiar  about  an  agreement  of  this 
kind  to  exclude  it  from  the  operation  of  those  principles.  If 
one  party  to  a  parol  agreement  has  wholly  or  partially  performed 
it  on  his  part,  so  that  its  non-fulfillment  by  the  other  pariy  is  a 
fraud,  the  court  will  compel  a  performance.  In  this  case,  the 
son  performed  his  part  of  the  agreement.  He  paid  a  valuable 
consideration,  and  parted  with  his  property.  In  fact,  every- 
thing was  done  and  performed  by  both  parties  that  the  charac- 
ter  of  the  transaction  would  admit  of.  The  part  of  the  agree- 
ment which  the  son  was  to  perform  was  to  be  performed  in  prcs- 
eerUi,  and  that  part  to  be  performed  by  the  father  was  to  be 
performed  in  fuiuro.  There  is  no  uncertainty  about  the  agree- 
ment in  the  slightest  respect.  It  is  definite  and  certain  in 
every  particular.  It  is  specifically  set  out  by  the  complainant 
in  his  bill,  and  the  agreement,  as  alleged,  is  admitted  by  the 
demurrer.  There  is  no  objection  to  a  decree  on  the  ground 
of  the  contract  not  being  in  writing. 

It  was  again  objected  that  the  peculiar  character  of  the  ooa« 
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tract  is  such  as  should  induce  a  court  to  refuse  its  aid  in  carry* 
ing  it  into  execution,  that  it^ras  a  mere  promise  made  by  a  father 
to  his  son,  and  ought  not  to  be  looked  upon  as  a  binding  agree- 
ment; and  that  it  is  bad  policy  for  the  court  to  recognize  an 
agreement  made  between  a  father  and  son,  that  the  father  will 
devise  to  his  son  the  whole  or  any  considerable  portion  of  his 
property;  that  such  an  agreement  has  a  tendency  to  destroy 
that  mutual  relationship  which  ought  to  exist  between  father 
and  son,  and  should  not,  therefore,  be  sanctioned  by  a  court  of 
equity.  I  do  not  consider  the  agreement  in  question  objection- 
able upon  any  of  these  considerations.  It  cannot  be  regarded  as 
a  mere  promise,  which  the  son  relied  upon  as  such,  and  trusting 
alone  to  the  honor  and  word  of  his  father.  Here  was  the  son 
just  of  age,  the  owner  of  a  hirge  and  Teiy  yaluable  property 
which  he  inherited  from  his  mother.  There  were  but  two 
children,  and  the  father  was  himself  possessed  of  a  large  estate. 
He  was  desirous  of  a  famUy  arrangement  with  regard  to  both 
estates.  He  pressed  the  propriety  of  it  upon  his  son  while  he 
was  yet  in  his  minority  and  under  his  parent's  control.  He 
solicited  and  insisted  upon  the  arrangement  after  his  son  ar^ 
rived  of  age,  and  he  enforced  his  wishes,  and  exerted  his  paren- 
tal authority,  by  declaring  to  his  son  that  if  he  refused  to  make 
the  arrangement  he  should  be  disinherited  and  cut  off  from  all 
share  in  his  father's  estate.  He  fixes  the  terms  of  the  agreement 
himself.  He  requires  of  his  son,  as  his  part  of  the  agreement 
to  be  performed,  that  in  this  family  arrangement  he  shall  part 
with  one  sixth  of  his  estate.  An  agreement  or  family  arrange- 
ment like  this  is  favored  in  a  court  of  equity.  Marriage  settle- 
ments and  agreements  for  family  arrangements  with  respect  to 
property  are  viewed  with  favor  by  this  court.  They  ought  to  be 
respected  and  scrupulously  carried  out  by  the  parties  to  them, 
and  if  they  are  not,  a  court  of  equity  ought  to  enforce  their 
execution.  Does  it  not  present  a  case  for  the  favorable  consider- 
ation of  a  court  of  equity,  where  a  son  arriving  of  age,  entitled 
in  his  own  right  to  a  large  estate,  obedient  to  parental  authority, 
enters  into  a  family  arrangement  with  his  father,  at  the  father's 
request,  by  which  he  parts  with  a  valuable  portion  of  his  inheri- 
tance, and  that  son  afterwards,  without  any  reason  disinherited 
by  his  father,  comes  into  a  court  of  equity  to  ask  that  the  family 
aiTangement  may  be  carried  into  execution  ?  As  far  as  the  circum- 
stances of  that  arrangement  are  before  the  court,  it  appears  to 
have  been  an  equitable  one  and  perfectly  proper,  and  that  gross 
injustice  has  been  done  to  the  complainant  by  his  father's  ref ur" 
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ing  to  oomplj  with  hia  agxeement,  and  to  cazzy  oni  fairlj  tha 
family  armngemeiit  which  was  made  at  his  aolicitattoDj  aooom* 
panied  with  all  the  persuasion  and  inflaenoe  of  parental  author- 
itj.  The  complainant  is  certainly  entitled  to  some  relief;  and 
if  there  is  any  insnrmonntable  difficulty  in  decreeing  the  agree- 
ment to  be  specifically  performed,  the  court  irill  endeavor  to 
give  him  relief  in  some  other  shape. 

There  are  diffictdties  in  the  way  of  enforcing  the  performance 
of  this  agreement  specifically,  which  appear  to  me  to  be  insur- 
mountable. The  complainant  has  a  right  to  the  protoction  of 
this  court,  and  to  its  aid  in  establishing  and  enforcing  his 
rights.  But  if  that  protection  and  aid  cannot  be  afibrded  him 
without  invading  and  disregarding  the  rights  of  others,  this 
court  may  not,  in  its  anzieiy  and  desire  to  relieve  one  party, 
inflict  a  wrong  and  injury  upon  another  entirely  innocent  in  the 
transaction. 

The  agreement  on  the  part  of  the  father  was  that  he  would 
leave  all  his  property  equally  between  his  two  children,  the 
complainant  and  his  sister.    The  father  has  violated  his  agree- 
ment as  to  both,  and  has  disappointed  the  expectations  as  well 
of  his  daughter  as  of  the  complainant,-  his  son.    But  it  is  mani- 
fest that  this  court  cannot  decree  the  daughter  entitled  to  one 
half  of  the  property.    She  was  no  such  party  to  the  agreement 
as  entitled  her  to  have  it  specifically  enforced  for  her  benefit. 
She  agreed  to  nothing  on  her  part;  there  was  nothing  on  her 
part  to  be  performed.    She  received  the  consideration  which  her 
father  exacted  for  his  part  of  the  agreement.    She  was  benefited, 
and  not  injured,  by  the  agreement,  as  far  as  it  was  performed. 
Suppose  the  court  should  declare  that  the  complainant  has  an 
attaching  equitable  trust  in  the  testator's  estate  in  the  hands  of 
the  devisees  under  the  will,  and  is  entitled  to  one  half  that 
estate.    Of  such  a  decree  the  grandchildren  or  nephews,  who 
are  devisees,  would  have  no  right  to  complain,  because  what 
the  testator  devised  to  them  he  had  no  right  so  to  dispose  of. 
He  had  agreed  to  dispose  of  it  otherwise,  and  the  party  to  that 
agreement  claims  the  benefit  of  it.    But  not  so  with  Mrs.  Hub- 
bell.    By  the  agreement  she  was  to  have  one  equal  part  of  the 
estate  with  her  brother,     ^e  has  been  disappointed  as  well  as 
he  in  her  expectations,  and  she  has  only  a  life  estate  in  a  part, 
instead  of  a  fee-simple  in  one  half  the  property.    How  can  I 
carve  out  of  this  estate,  devised  as  it  is,  the  portion  which  the 
complaiiiant  claims,  without  doing  an  injury  and  injustice  to 
Ifrs.  Hubbell  ?    Mrs.  Hubbell  is  not  in  any  way  responsible 
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for  the  will  of  her  lather.  It  is  not  alleged  that  she  oontrolled 
^'im,  or  eDdeavored  to  control  him,  in  making  his  will.  She  is 
aQ  innocent  pariy,  and  entitled  as  much  to  the  protection  of  the 
court  as  the  oomx^nant.  Suppose  I  was  to  take  out  of  this 
estate  one  half  of  it  lor  the  complainant,  I  could  not  alter  the 
character  of  the  estate  which  the  deidsees  haTC  under  the  will 
to  the  other  half.  Mrs.  Hubbell  then  would  necessarilj  haye  a 
life  estate  onlj  in  a  little  more  than  one  half  of  what  is  given 
her  by  the  will;  and  yet,  retaining  all  the  will  giyes  her,  it  is 
not  equal  to  the  absolute  property  in  one  half  of  the  estate, 
which,  if  the  agreement  had  been  performed,  she  would  have 
been  entitled  to. 

Now,  although  the  agreement  upon  which  the  bill  is  filed 
is  a  legal  one,  it  does  not  follow  that  a  court  of  chanceiy  will 
decree  its  specific  performance.  It  is  not  a  matter  of  right  in 
either  party  that  the  court  should  make  such  a  decree;  but  it  is 
a  matter  of  discretion  in  the  court,  whidi  withholds  or  grants 
relief,  according  to  the  circumstances  of  each  particular  case, 
when  the  general  rules  and  principles  which  govern  the  court 
will  not  furnish  any  exact  measure  of  justice  between  the 
parties:  2  Story's  Eq.  Jur.,  sec.  742.  Courts  of  equity  will  not 
enforce  the  specific  performance  of  a  contract  at  the  instance 
of  a  vendor,  where  his  title  is  involved  in  difficulties  which 
cannot  be  removed,  although  it  may  be  a  case  where,  at  law, 
an  action  may  be  maintained  for  damages;  or  in  a  case  where 
the  character  and  condition  of  the  property  to  which  the  con- 
tract is  attached  have  been  so  altered  that  the  terms  and  re- 
strictions of  it  are  no  longer  applicable  to  the  existing  state  of 
things;  or  in  cases  where,  from  a  change  of  circumstances  or 
otherwise,  it  would  be  unconscientious  to  enforce  it.  The  prop- 
osition may  be  more  generally  stated,  that  courts  of  equity  will 
not  interfere  to  decree  a  specific  performance,  except  in  cases 
where  it  would  be  strictly  equitable  to  make  such  a  decree: 
Id.,  sees.  749,  750,  and  notes. 

In  this  case,  the  situation  of  the  property  to  which  the  con- 
tract is  attached  is  such,  and  the  rights  of  third  parties  ate  so 
involved  in  the  subject-matter  of  the  controversy,  as  to  render  it 
extremely  embarrassing  and  difficult  to  cairy  into  effect  a  decree 
for  specific  performance.  I  arrive  at  this  conclusion  with  less 
reluctance  than  I  otherwise  should,  fcom  the  consideration  that 
the  complainant  is  not  entirely  remediless  in  the  premises. 

The  consideration  of  the  agreement  on  the  part  of  the  com- 
plainant was  that  he  should  convey  to  his  sister  one  sixth  part 
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of  his  inheritanoo  which  he  had  leoeiyed  from  his  mother.  Mrs. 
Hubbell  was  present  when  the  arrangement  was  made.  It  was 
a  family  arrangement,  made  between  the  father,  son,  and  dangh* 
ter.  The  daughter  assented  to  it;  and  to  cany  out  the  family 
compact,  she  accepted  from  her  brother  a  conyeyanoe  of  the 
land,  which  was  the  performance  of  his  part  of  the  contract. 
She  accepted  it  upon  the  terms  of  the  agreement,  which  terms, 
if  faithfully  carried  out,  would  haye  conferred  additional  bene- 
fits upon  herself  as  well  as  her  brother.  The  family  arrange- 
ment has  not  been  carried  out,  and  it  is  against  equity  and  good 
conscience  that  the  sister  should  continue  in  the  enjoyment  of 
her  brother's  land  without  compensation  or  satisfaction. 

There  are  seyeral  objections  interposed  to  this  form  of  relief. 
It  is  said  no  fraud  is  imputed  to  any  of  the  parties  at  the  time 
of  making  the  agreement,  and  no  fraud  is  alleged  to  haye  been 
committed  by  Mrs.  Hubbell  since;  that  Mrs.  Hubbell  made  no 
promise  which  was  to  be  fulfilled  on  her  part,  and  that  she  is 
not  responsible  for  the  non-fulfillment  of  the  agreement  by  her 
father. 

The  fraud  of  the  father  was  in  not  making  his  will,  and  divid- 
ing his  estate  between  his  children.  It  does  not  divest  the 
breach  or  non-fulfillment  of  the  contract  of  its  fraudulent  char- 
acter because  the  fraud  was  not  meditated  at  the  time  the  agree- 
ment was  made.  The  fraud  of  the  daughter  consists  in  retain- 
ing her  brother's  land  without  consideration,  which  is  against 
good  conscience.  It  is  to  protect  the  complainant  against  this 
fraud  that  this  mode  of  relief  is  proper.  That  Mrs.  Hubbell 
made  no  agreement  or  promise  with  her  brother  that  she  would 
be  re8x>on8ible  that  the  contract  should  be  carried  out  does  not 
make  it  the  less  unconscionable  that  she  should  hold  her  brother's 
land,  conveyed  to  her  under  a  family  compact  made  for  their 
mutual  benefit,  which  has  failed  of  execution  through  default  of 
neither  of  them,  but  of  a  third  party.  She  accepted  the  land 
under  the  family  arrangement;  that  arrangement  has  fallen 
through.  The  position  of  the  complainant  is  of  some  consid* 
eration  with  the  court.  She  was  one  of  the  heirs  at  law  ot 
Robert  G.  Johnson.  He  is  not  only  a  sufferer  by  the  father's 
violation  of  the  agreement,  but  without  cause  has  been  disin- 
herited; and  that  which  in  law  and  justice  belonged  to  him  by 
his  double  right  as  heir  and  by  contract  is  all,  or  nearly  all,  be- 
stowed upon  his  sister  and  her  children.  Under  such  circum- 
stances, to  permit  the  sister  to  enjoy,  without  any  considera* 
tion,  a  part  of  that  inheritance  which  the  complainant  derived 
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from  his  mother  is  unjust^  and  a  court  of  equity  ought  to  pre- 
Tent  it. 

This  relief  the  complainant  is  not  entitled  to  under  the  pres- 
ent bill,  as  it  is  framed.  The  demurrer  is  therefore  well  token^ 
and  must  be  sustained  with  costs.  The  complainant  is  at  lib- 
erty to  amend  his  bill,  if  he  sees  proper,  upon  the  usual  terms, 
BO  as  to  adapt  it  to  the  Tiews  I  haye  expressed  and  to  the  relief 
suggested. 

What  Acts  GoirsTrruTS  Part  Pervosmakcb  ow  Vbbbal  Comtbact  so 
AS  TO  Take  Cask  oitt  ow  Statute  of  Frauds:  See  extended  note  to  Chriaty  ▼• 
Bamhari,  53  Am.  Deo.  639,  diBcaBsing  the  subject. 

SrEcmo  Pebforicaivox,  Contbact  must  b|b  Clear  Axo'^CERTAnr  to 
Obtain:  See  SoMna  ▼.  McKnight,  45  Am.  Dec.  406,  and  note  to  same  411, 
containing  collected  caaea. 

Eniorckment  of  Contraots  because  of  Part  Performance  has  No 
Existence  at  Law:  See  extended  note  to  NorUm  y,  PrtBUm^  32  Am.  Deo. 
129,  diacaasing  the  matter. 

Specific  Performance  is  not  Matter  of  Course,  but  is  within  Souni> 
Discretion  of  Court:  See  Yowng  ▼.  Dankh^  63  Am.  Dec  477,  and  collected 
caaea  in  note  thereto  485.  ' 

What  Party  Seeking  Specific  Performakob  must, Show:  See  note  to 
Norton  v.  PretUm,  32  Am.  Dec.  129;  Bogera  y.  Bmmd&n^  33  Id.  635;  Hoen 
▼.  Simmom,  52  Id.  291;  Oarretaon  v.  Vanloon^  54  Id.  492. 

Trusts  and  Frauds  are  not  within  Statuti  of  Frauds:  Orove*a  IIHra 
V.  Fuiaome^  57  Am.  Dec.  247. 

Parol  Agreement  Partly  Performed  or  Executed  Will  be  En- 
forced when:  Pugh  v.  Oood^  37  Am.  Dec.  534;  Hndacn  v.  Layton,  48  Id. 
167,  and  references  in  note  to  same  172;  Adtxy  v.  EcKola,  52  Id.  225;  I/azeUon 
▼.  Putnam,  54  Id.  158. 

Citations  of  Principal  Case.— In  Van  Duyne  v.  Vreektful,  12  N.  J.  Eq.  146, 
8.C.,  11  Id.  370,  the  agreement  stated  in  the  bill,  and  the  circnmstancea  under 
which  itwaa  made,  were  aa  follows:  "That  itwaa  made  about  thirty-three  years 
prior  to  the  filing  of  the  bill;  that  the  complainant's  mother  was  the  sister  of 
the  former  wife  of  the  defei^dant  Vreeland;  that  the  said  Vreeland  and  his  said 
wife  had  no  children;  that  aa  soon  as  the  complainant  was  born  Vreeland  and 
his  wife  requested  the  oomplainant's  father  and  mother  to  let  them  take  the 
complainant  and  permit  them  to  adopt  and  keep  him  as  their  son,  and  as  an 
inducement  for  them  to  do  so,  they  promised  his  parents  to  treat  the  com- 
plainant as  their  own  son,  and  that  all  the  property  they  had  should  be  given 
to  the  complainant,  so  that  it  should  belong  to  him  at  the  death  of  Vreeland 
and  his  wife."  Nothing  was  said  about  the  mode  of  transfer.  The  chancellor 
did  not  oonaider  this  agreement  indefinite  and  uncertain,  and  thought  that 
there  was  not  the  least  difficulty  as  to  the  legal  construction  to  be  put  upon 
the  agreement  as  it  was  stated  in  the  bill.  '*The  complainant,"  said  he, 
"  during  the  life-time  of  Vreeland  and  his  wife,  or  either  of  them,  could  not 
make  any  demand  for  any  part  of  their  property,  or  for  the  execution  of  any 
deed  or  writing  to  secure  to  him  its  enjoyment  after  their  death.  It  was  upon 
their  death  that  he  was  entitled  to  the  property,  and  it  mattered  not  to  him 
whether  he  derived  it  by  deed  or  by  deviM.    The  agreement  put  no  restraint 
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whatever  npoD  the  partiea  to  the  free  and  nnrertrioted  es^JoyiiMni  of  iMr 
property.  They  might  give  it  away  while  they  lived,  bat  they  could  not  wMkt 
a  d  iBpoeition  of  it  to  take  efibct  at  their  death.  What  property  they  left  at  their 
death  they  had  agreed  that  the  complainant  ehould  have."  To  thia  point 
the  principal  oaee  was  cited.  In  J>aoi9on  v.  Danatm^  18  N.  J.  Eq.  252,  the 
principal  oaee  was  cited  to  the  point  that  a  valid  agreement  in  law  may  be 
enforced  in  equity.  The  agreement  there  was  that  there  was  a  distinct  under- 
standing between  complainant  and  his  father  that  the  son  should  be  compen- 
sated for  his  services,  and  should,  upon  his  father's  death,  provided  he  con- 
tinued to  serve  and  provide  for  him  during  life,  receive  the  homeBtead  iarm. 
The  son  remained  and  worked  the  farm  for  upwards  of  fifteen  years  to  the 
satisfaction  of  the  father,  who  then  became  displeased  with  him,  and  con- 
veyed the  farm  to  his  other  two  sons,  in  consideration  of  maintenance  for  life. 
It  was  held  that  the  complainant,  upon  the  performance  of  the  af|[reemei*t  on 
h\B  part,  or  upon  his  readiness  to  perform,  if  prevented  by  the  acts  of  defend- 
ants, would  be  entitled  to  the  farm  upon  the  death  of  the  father,  and  that 
the  deed  executed  to  the  other  two  sons  be  set  aside  as  fraudulent  and 
void  against  complainant,  and  that  defendants  be  restrained  from  aliening, 
cluirgiug,  or  incumbering  the  said  farm.  In  TVlolaon  v.  Gtaner,  33  Id.  327, 
the  principal  case  was  cited  to  the  point  that  the  court  cannot  satisfactorily 
or  conclusively  settle  a  title  in  the  absence  of  parties  who  are  not  before  them 
in  the  suit  to  assert  their  estate  or  interest  in  the  lauds.  It  was  contended 
in  Lariaon  y.  Polhimus,  30  Id.  510,  that  the  evidence  in  that  case  brought 
it  within  the  rule  laid  down  in  the  principal  case,  as  well  as  in  DavUon  v. 
Daviiont  supra,  and  Van  Duyne  v.  Vreeland,  supra;  but  the  vice-chancellof 
thought  there  was  a  very  much  greater  degree  of  certainty  in  each  one  of 
those  cases.  "In  this  case,**  said  he,  "it  is  quite  impossible  to  determine 
what  was  meant  by  the  phrase,  '  the  boys  are  to  have  the  farms,'  and  other 
similar  ones.*'  There  seems  to  have  been  no  such  part  performance  here,  or 
recognition  of  the  contract  in  that  caK,  as  would  justify  specific  performance. 
In  Smith  V.  Adminitiraiors  qfStnUh,  28  N.  J.  L.  216,  the  principal  case  was 
cited  to  the  point  that  where  it  is  clear  from  the  evidence  that  the  erection 
of  buildings  was  not  a  voluntary  service,  nor  a  service  rendered  relying  upon 
the  generosity  of  the  intestate  to  make  compensation,  and  where  the  son  ex- 
pressly refused  to  prooeed  with  the  buildings  till  he  had  his  father's  promise 
that  the  farm  should  be  his,  the  case  does  not  fall  within  the  familiar  prin- 
ciple that  no  promise  can  be  implied  to  pay  for  gratuitous  services,  or  services 
rendered  in  expectation  of  a  legacy. 

AoBXKMBNTs  TO  Make  Pabticulab  DisposmoN  ov  Pbofkbtt  BT  WlUk— 
1.  Validitt  of  Such  Aobbbmbnts. — ^It  is  not  only  in  harmony  with  aoond 
principle  that  a  person  may  make  a  valid  agreement  binding  himself  to  die* 
pose  of  his  property,  in  a  particular  way,  by  last  will  and  testament,  but  it 
is  supported  by  an  almost  unbroken  current  of  authorities,  both  English  and 
American:  See  Wright  v.  Tinslfp,  30  Mo.  889;  Ouptan  v.  Oupton,  47  Id.  37, 
reviewing  the  cases;  SuUon  v.  Hayden,  62  Id.  101,  the  briefs  containing  voln- 
minous  citations;  Van  Duyne  v.  Vrtdand,  12  N.  J.  Eq.  142;  a  C,  11  Id.  370; 
Davison  v.  Da»isfm,  13  Id.  246;  Carlide  v.  Fiemmg,  1  Harr.  (Del.) 421;  Itard 
V.  JUiddletont  1  Desau.  £q.  116,  and  note  with  eoliected  English  anthoritiesj 
Bivers  v.  Bivera^s  Ex*rs,  3  Id.  100;  8.  C,  4  Am.  Dec  609;  Wright  v.  Wright, 
81  Mich.  380;  Mundarff  v.  KUboum,  4  Md.  459;  Frisby  v.  Parkhurst,  29  Id. 
68;  Logan  v.  MeOinnis,  12  Pa.  St  27;  Maddox  v.  ^oioe,  23  Ga.  431;  Waimm 
V.  Mohan,  20  Ind.  223;  Stephens  v.  Reynolds,  6  N.  Y.  459;  PaneU  v.  £^<ryfer, 
41  Id.  480;  BhodM  v.  Rhodes,  3  Sandf.  Ch.  279;  Shakstpeart  v.  JfodUUNa,  K 
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Hnn,  811,  oontolniBg  a  review  of  the  cMes,  ind  Tolvmiiioai  dtetiom  In  the 
briefs;  Logan  y.  Wi^MU,  1  CL  &  Fin.  611 ;  S.  C,  7  Bligh,  K.  8.,  63;  NMham 
T.  Smith,  4  Rnee.  318;  Le$ter  v.  Foaeerojt,  CoUm,  108;  ZbHeMne  ▼.  Ilennah^ 
IQVes.  67;  L<mi  WtdpoU  y.  Lord  Or/ard,  S  Id,  402;  OoUmert  v.  BatUmm^  \ 
Vem.  48;  S.  C,  2  Vent.  353;  Jonea  v.  MaHin,  3  Anst  882;  see  note  to  Bcm- 
daU  V.  FrtV/tt,  5  Ves.  266;  StoeUey  v.  Stockley,  1  Vee.  &  B.  30.  CorUra:  Harder 
V.  Harder,  2  Sandf.  Ch.  17,  holding  that  a  parol  agreement  to  lea^e  landa  to 
a  person  by  will,  though  founded  on  a  precedent  valuable  consideration,  can- 
not be  enforced  in  equity;  and  SU^ord  ▼.  Barikolomewt  2  CSart  153,  holding 
that  a  contract  to  devise  lands  cannot  be  specifically  enforced. 

2.  MoDB  or  Enfobckmbnt  at  Law. — It  is  obvious  that  an  agreement  to 
make  a  certain  disposition  of  property  by  devise  is  one  which,  strictly  speak- 
ing, will  not  support  an  action  in  the  party's  life-time,  because  any  testamentary 
instrument  is  by  its  nature  revocable;  no  one  can  tell  what  it  will  be  until 
the  maker  dies,  and  he  has  his  whole  life  in  which  to  perform  his  covenants. 
Where  a  party  renders  services  to  another  in  the  expectation  of  a  legacy,  and 
in  sole  reliance  on  the  testator's  generosity,  without  any  contract,  express  or 
implied,  that  compensation  shall  be  provided  for  him  by  will,  and  the  party 
for  whom  such  services  are  rendered  dies  without  making  such  provision,  no 
action  lies;  but  where,  from  the  circumstances  of  the  case,  it  is  manifest  thai 
it  was  understood  by  both  parties  that  compensation  should  be  made  by  will, 
and  none  is  made,  an  action  does  lie  to  recover  the  value  of  such  services! 
MarUn  v.  Wrighl*s  Adm*rs,  13  Wend.  460;  S.  C,  28  Am.  Dec  468;  PaUenon 
V.  PcUterson,  13  Johns.  379;  Jacohson  v.  ExeetUore  of  Le  Orange,  3  Id.  199; 
Quaclenbmh  v.  EhU,  5  Barb.  469;  Lisk  v.  Sherman,  25  Id.  433;  BMruon  Y. 
Jiayner,  28  N.  Y.  494;  Shakespeare  v.  Markliam,  10  Hnn,  322;  Cfraham  v. 
Oraham*s  EzWe,  34  Pa.  St.  475.  AentmpsU,  either  express  or  implied,  as  the 
case  may  be,  can  be  brought:  Updike  v.  Ten  Broeck,  32  N.  J.  L.  105;  Quach^ 
ejibush  V.  Ehte,  5  Barb.  469;  Jaeobeon  v.  Ex*r9  qf  Le  Orange,  3  Johns.  199; 
Oraham  v.  QrohanCe  ExWs,  34  Pa.  St.  475;  BobeHa  v.  Stci/t,  1  Yeates,  209; 
S.  C,  1  Am.  Dec.  295;  NeaTa  Ex're  v.  OUmore,  79  Pa.  St.  421;  and  one  en- 
titled to  recover  may  do  so  on  the  common  counts  for  work  and  labor:  Up' 
dike  V.  Ten  firoeek,  QuaekerUmsh  v.  Ehle,  eupra;  SmUh  v.  SmUh*a  Adm'ra,  28 
N.  J.  L.  217;  and  it  is  immaterial  whether  the  promise  be  made  before  or 
after  the  service:  Snydor  v.  Caator,  4  Yeates,  358.  Where  one  performs  ser- 
vices under  an  agreement  that  he  shall  be  compensated  by  will,  a  difficult 
question  sometimes  arises  as  to  when  his  compensation  becomes  due,  which 
fact  of  course  will  determine  when  the  statute  of  limitations  commences  to 
run:  See  Kent  v.  Kent,  62  N.  Y.  560;  S.  C,  20  Am.  Rep.  502.  Where  the 
promisee  serves  until  the  death  of  the  promisor,  and  who  has  failed  to  devlM 
as  he  has  promised,  there  is  no  difficulty;  but  where  the  promisor  has  repu- 
diated his  contract  before  death,  and  dismissed  the  promisee,  the  question  is 
not  so  easy  of  solution.  In  Patteraon  v.  PaUeraon,  13  Johna  879,  it  was  held 
that  where  one  performs  services  under  an  agreement  that  he  shall  be  com- 
pensated by  will,  his  demand  for  compensation  is  not  due  until  the  death  of 
the  one  who  is  to  make  the  will  for  such  purpose;  and  that  an  action  brought 
before  that  time  is  premature,  for  it  will  be  presumed  that  the  testator  in- 
tended to  make  the  promised  provision  in  his  will.  This,  however,  was 
doubted  in  Updike  v.  Ten  Broeck,  32  K.  J.  L.  119.  There  was  no  decision  in 
this  case  as  to  when  it  would  commence  to  run,  but  it  was  decided  that  the 
fact  that  the  contract  was  not  in  writing  could  not  in  any  way  affect  the 
question  when  the  statute  begins  to  run.  Where  it  is  understood  that  com- 
pensation is  to  be  made,  it  is  immaterial  whether  the  failure  to  mcke  it 
Au.  Dso.  Vol.  LXYl-^SO 
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from  Moident  or  dMign;  and  the  ptrty  rendwing  the  ■Brvioee  fa  entitled  te 
oompemation  oat  of  the  decedent's  estate,  as  a  creditor,  for  the  Talne  of 
his  sendees:  Bcbimmm  ▼.  Baynor,  28  N.  Y.  494.    Bat  the  parol  contract  of  a 
deoedent  to  give  a  person  a  certain  portion  of  liis  estate  in  consideration  of 
services  rendered  cannot  be  enforced  anless  the  contract  is  clearly  proved  by 
direct  and  positive  evidenoe,  and  its  terms  are  definite  and  certain:  Bowtn  v. 
Bowertf  2  Bradf.  336.    A  promise  to  give  plaintiff,  in  consideration  of  services, 
'*as  much  as  any  relation  he  had  on  earth,"  is  too  indefinite  and  ancertain  to 
be  enforced  against  the  executors  of  the  promisor:  Oraham  v.  Oraham^a  Ez'r4t 
34  Pa.  St.  475.     In  Poorman  v.  KUgar^  26  Id.  365,  will  be  foond  a  discus- 
sion of  tlie  law  of  evidence  that  may  grow  out  of  the  family  relations,  and 
showing  that  a  contract  between  parents  and  children  should  be  proved  by  a 
kind  of  evidence  very  different  from  that  which  may  be  sufficient  between 
strangers.    And  in  NeokCs  Ex^ra  v.  OUmorts  79  Id.  428,  it  is  said  that  in 
claims  against  the  estates  of  decedents  for  services  rendered  by  members  of 
their  family,  it  is  important  "that  the  reins  should  be  held  by  the  courts 
with  a  firm  and  steady  hand.     There  should  be  great  precision  and  positive- 
ness  in  the  instructions  given  to  the  jury,  who  are  too  apt  to  be  carried  away 
by  their  sympathy  for  claimants  who  have  been  disappointed  in  their  perhaps 
just  and  reasonable  expectations  from  the  gratitude  or  affection  of  decedents." 
The  measure  of  damages  in  an  action  for  a  breach  of  a  promise  to  make  a 
particular  disposition  of  property  by  will  is  the  value  of  the  services  rendered, 
according  to  their  kind  and  cluiracter.     If  the  land  or  other  property  to  be 
rendered  in  payment  for  services  is  fixed  and  determined  in  its  character,  is  re- 
ferred to  by  the  parties  in  the  contract,  and  possessed  at  the  time  of  making 
the  contract  a  determinable  value,  then  the  conti-act  will  furnish  a  measure  of 
damages;  and  it  is  only  in  such  cases  that  the  value  of  the  property  agreed 
to  be  conveyed  or  delivered  can  be  said  to  be  settled  between  the  parties  as 
the  value  of  the  services  rendered  in  payment  for  it:  Graham  v.  GrcLhanCa 
Bkc^Bt  supra;  Luh  v.  Sherman^  25  Barb.  433.     And  the  rule  that  a  void  con- 
tract can  be  resorted  to  for  the  purpose  of  determining  the  value  of  services 
rendered  in  pursuance  of  it  is  confined  to  such  cases:  See  case  last  cited. 
The  condition  of  the  law  upon  the  question  as  to  whether  a  parol  contract  to 
make  a  particular  disposition  of  property  by  will  is  within  the  statute  of 
frauds,  as  one  not  to  be  performed  within  a  year,  is  uncertain:  Shakespeart 
V.  Markham,  10  Hun,  323.     The  following  cases  hold  that  it  is  within  the 
statute,  and  therefore  void:  Lltk  v.  Sherman^  25  Barb.  433;  Smith  v.  SmWi*a 
Adm*rat  28  N.  J.  L.  216;  but  there  is  other  authority  that  such  a  contract  is 
not  within  the  statute,  and  therefore  not  void:  Dresner  v.  Dresser,  35  Barb. 
573;   KejU  v.  KetU,  3  N.  Y.  Super.  Ct.  C30;  S.  C,  1  Hun,  529;  Jilson  v. 
Gilbert,  26  Wis.  637;  S.  C,  7  Am.  Rep.  100;  KaU  v.  KeiU,  62  N.  Y.  660; 
8.  C,  20  Am.  Rep.  502.    And  the  reasons  for  this  latter  ruie  seem  to  be  sound. 
The  statute,  it  is  said,  plainly  means  an  agreement  not  to  be  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so  agreed;  a  contingency  is 
not  within  it,  nor  any  case  that  depends  on  a  contingency;  and  it  does  not  ex- 
tend to  cases  where  the  thins;  may  be  performed  within  the  year:  See  Fentun 
V.  Emblera,  3  Burr.  1278;  Anonymous,  1  Salk.  280;  Peter  y,  Comidou,  Skin.  353; 
Hidley  v.  i?Wfcy.  34  Beav.  473;  Updike  v.  Ten  Broeck,  32  N.  J.  L.  116;  DoyU 
▼.  Dixon^  97  Mass.  208;  Peters  y.  U'estborough^  19  Pick.  364;  S.  C,  31  Am. 
Dec.  142;  Lyon  v.  King,  11  Met.  411;  h'orthy  v.  Jones,  11  Gray,  168;  Whits 
T,  IlaneheU,  21  Wis.  415.     In  PeUra  v.  Westborouyh,  19  Pick.  364,  S.  C,  31 
Am.  Dec.  142,  it  is  said  that  a  parol  contract  to  support  a  person  for  a  certain 
•nmber  of  years  is  not  within  the  statute;  for  if  he  die  within  one  year,  hav 
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log  been  snpported  under  the  oontract  unlil  his  death,  the  %ntr»ct  will  hmve 
been  folly  performed.  The  fact,  however,  that  the  contract  is  void  by  the 
statute  of  frauds  would  be  rendered  immaterial  where  the  contract  itself  is 
not  sued  upon,  bat  an  action  is  brought  for  the  services  rendered  under  the 
common  counts.  And  such  action  may  be  sustained  after  the  death  of  the 
promisor,  where  he  has  either  failed  to  make  the  promised  particular  disposi- 
tion of  his  property  by  will,  or  has  repudiated  his  contract  by  turning  the 
promisee  away  after  an  extended  period  of  service:  Updike  v.  Teji  Broeek,  32 
N.  J.  L.  116;  Lisk  v.  SJterman,  25  Barb.  433.  A  contract  to  make  a  partic- 
ular disposition  of  property  by  will  need  not  be  in  writing,  and  when  the  suit 
is  not  brought  apon  a  special  contract,  but  on  the  ground  that  the  contract 
was  repudiated,  an  allowance  of  interest  from  the  end  of  each  year's  service 
is  usual  and  right:  Updike  v.  Ten  Broeck,  32  N.  J.  L.  120.  And  where  the 
employee  under  a  salaried  oontract  is  to  be  compensated  in  part,  in  addition 
to  his  salary,  by  a  testamentary  disposition,  and  no  such  provision  is  made, 
the  employee's  estate  is  liable  for  enough  to  make  up  what  the  services  are 
reasonably  worth.  Proof  that  after  the  employee  had  left  the  service,  from 
dissatisfaction  with  his  salary,  the  employer  induced  him  to  remain'  by  repre- 
senting **tbat  it  should  be  all  right,  and  that  he  had  remembered  him  in  his 
will,"  is  sufficient  to  show  such  an  agreement:  Baylissv,  Etttale  o/Pricturt^  24 
WU.  651. 

3.  Mode  of  Enfobcemznt  in  Equity.  1.  Specijic  Performance^TnuL 
*' There  is,  upon  the  authorities,"  says  Talcott,  J.,  in  Shaketpeare  v.  Mark* 
ham,  10  Hun,  322,  '*  no  doubt  that  in  a  case  where  a  certain  and  definite  con- 
tract is  clearly  established,  even  though  it  involves  an  agreement  to  leave 
property  by  will,  and  it  has  been  performed  on  the  part  of  the  promisee, 
equity  in  a  ease  free  from  all  objection  on  account  of  the  adequacy  of  the  con- 
sideration, or  other  circumstance  rendering  the  claim  inequitable,  will  com- 
pel a  specifio  performance,  though  as  an  original  question  it  might  be  consid* 
ered  doubtful  whether  in  any  such  case,  especially  when  the  contract  is  sought 
to  be  established  by  parol  testimony,  so  patent  a  means  for  the  evasion  of  the 
provisions  for  the  security  of  property,  furnished  by  the  statute  of  wills, 
should  have  been  allowed.  But  courts  of  equity,  having  been  pressed  by  the 
hardship  of  particular  cases,  and  the  unreasonable  and  perhaps  often  fraud- 
ulent conduct  of  the  decedent,  have  made  precedents  on  the  subject  which 
have  resulted  in  the  establishment,  as  a  principle  of  equity  law,  that  in  such 
cases  the  court  will  often  decree  a  specific  performance,  and  charge  thoss 
holding  the  property  under  the  will  with  a  trust  for  the  benefit  of  the  party 
to  whom  it  was  agreed  to  be  given."  The  following  cases  support  these  doc- 
trines: Par9eU  v.  Stryker,  41  N.  Y.  480;  Bhodea  v.  BJicdea,  3  Sandf.  Ch.  279; 
Prisby  V.  Parkhurst,  29  Md.  68;  Wright  v.  Tinsley,  30  Mo.  389;  HalyhurUm  v. 
Kershaw,  3  Desau.  105;  Bivera  v.  Bivers,  Id.  190;  S.  C,  4  Am.  Dec.  609;  Izard 
V.  Middleton^  1  Desau.  116,  note;  Waiaon  v.  MdliaUy  20  Ind.  223;  Br  inker  v. 
Brinker,  7  Ta.  St.  53;  ChipUm  v.  Gupton,  47  Mo.  37;  Maddox  v.  /?ow,  23  Ga. 
431;  Logan  v.  AIcGinnis,  12  Pa.  St.  27;  Mundorff\.  Kilboum^4  Md.  4r)9;  Lo- 
gan V.  U'einhoU,  1  CI.  k  Fin.  611;  Xeedhani  v.  SmUh,  4  Russ.  318;  Stockify  v. 
6tockley,  I  Ves.  k  B.  30;  Forteacue  v.  Jlennah^  19  Ve8.67;  Ooilmere  v.  Battinon,  I 
Vem.  48;  S.  C,  2  Vent.  353;  Lester  v.  Foxcro/t,  Colles,  108.  And  the  tru8t«»e 
of  an  express  tnist  may  sue  in  his  own  name,  or  may  join  the  beneficiar>'  as  a 
party  in  a  suit  to  enforce  a  oontract  entered  into  for  the  benefit  of  another: 
Wright  v.  Tindey,  30  Mo.  389.  The  ground  on  which  equity  compels  a  spe- 
cifio performance  of  a  parol  agreement  concerning  lands  is  the  prevention  of 
fraud :  Carlisle  v.  Fleming,  1  Harr.  (Del. )  430.    It  is  true  that  in  quite  a  number 
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af  etMS  tbeooiirti  have  refused  to  decree  the  specific  perfomunee  of  aeontnei 
to  dispoee  of  property  by  will,  bnt  an  ezaminatiozi  of  them  will  ahoir  that 
they  nearly  all,  either  expressly  or  impliedly,  recognised  the  power  of  iadi- 
vidoals  to  make  binding  contracts  of  this  natore,  and  relief  was  denied  on 
other  grounds.  Thus  specific  performance  hss  been  denied  on  the  gronad 
that  the  evidence  concerning  the  contract  to  devise  was  uncertain,  and  failed 
to  show  any  definite  arrangement  in  r^;ard  to  the  matter:  Stanton  v.  JfiOer, 
58  K.  T.  192;  WriglU  ▼.  Wright,  31  Mich.  380;  Cfarlide  ▼.  Fleming,  I  Harr. 
(Del.)  421;  Mundarff  v.  KiXbouxii,  4  Md.  459;  Ivard  v.  Middletan,  1  Desao. 
116;  Bowm  v.  Bowen,  2  Bradf.  336;  Moorhouae  v.  Cbfsm,  9  £ng.  L.  &  Eq.  136; 
S.  C,  21  L.  J.  Ch.,  N.  S.,  177;  Podmore  v.  Ounning,  7  Sim.  644;  Barkworik  t. 
Young,  4  Drew.  1 ;  Lord  Walpole  v.  Lord  Orford,  3  Ves.  jun.  402.  In  McCUtn 
V.  McClure,  1  Pa.  St.  378,  it  was  refused  for  want  of  oonaideratian,  the  soa's 
services  not  being  rendered  in  execution  of  the  contract,  or  at  the  father's  re- 
quest. Where  the  son  performs  services  under  a  ountract  to  devise,  snd  quits 
his  father's  service  after  a  tune,  and  after  he  has  received  a  portion  of  the 
promised  land  in  compensation  for  what  he  has  done,  a  court  will  not  decree 
the  specific  performance  of  the  father's  contract  to  oonTey  lands,  as  the  son  is 
not  entitled  to  further  compensation.  In  this  case  the  son  went  into  the 
army  and  died,  and  the  father  and  wife  were  supported  by  aaother  son  after 
that  time,  and  to  whom  the  remainder  of  the  land  was  given,  on  the  father's 
death:  Cox  v.  Cox,  26  Gratt.  305;  see  Sprinlde  v.  Hofworih,  26  Id.  384.  Spe- 
cific performance  will  not,  of  course,  be  decreed  of  any  contract,  when  any 
material  part  of  the  t^rms  or  conditions  are  uncertain:  NiekoU  v.  WiUkunM, 
22  N.  J.  £q.  63;  and  contracts  to  devise  property  by  will  in  consideration  of 
services  should  be  certain  and  defined,  equal  aud  fair,  and  proved  as  the  law 
requires,  in  ail  cases  where  the  aid  of  equity  is  invoked  to  have  them  specific- 
ally performed.  Parties  to  such  agreements  cannot  ask  the  courts  to  frame 
contracts  in  their  behalf,  and  a  court  will  be  more  strict  in  examiniog  into 
the  nature  and  circumstances  of  such  agreements  than  any  others,  and  will 
require  very  satisfactory  proofs  of  the  fairness  and  joataeas  of  the  transaction: 
Wrigia  V.  Wright,  31  Mich.  380;  Mundarfy,  Kiiboum,  4  Md.  459;  CarUsU 
V.  Fleming,  1  Harr.  (Del.)  421;  StanUm  v.  MUUr,  58  K.T.  200;  Bawen  y. 
^otoen,  2  Bradf.  336;  Bi9er9  v.  Bivera,  3  Desan.  196;  S.  C,  4  Am.  Deo.  6O0| 
Van  Duyne  v.  Vrteland,  12  N.  J.  Eq.  142;  S.  C,  11  Id.  370.  Bat  ooorto  €f 
equity  will  sometimes  allow  a  bill  to  be  amended  after  final  hearing,  so  as  to 
conform  to  the  contract  as  proved,  where  that  as  proved  is  variant  from 
the  one  charged  in  the  bill:  Davison  v.  Dcufiaon,  13  Id.  252.  A  bill  for 
damages  may  sometimes  be  sustained  in  special  cases,  where  there  can  be  no 
specific  performance:  Wright  v.  Tineiey,  30  Mo.  399;  Oupton  v.  OupUm,  47 
Id.  47;  L9gan  y.  McOinnis,  12  Pa.  St.  27.  And  although  circumstances  may 
render  it  impossible  to  specifically  enforce  an  agreement  to  make  a  particnlar 
disposition  of  property  by  last  will  and  testament,  yet  its  subetantial  specifio 
enforcement  will  be  decreed:  Wright  v.  Tauley,  30  Mo.  38a 

2.  Parol  Agreements  to  Devise  are  within  the  SiatiUe  qf  FhMuda, — ^It  is  now 
well  settled  in  the  courts  of  equity  that  if  the  defendant,  by  his  answer,  ad* 
mits  the  parol  agreement  and  insists  upon  the  benefit  of  the  statute,  he  is 
fully-entitled  to  it,  notwithstanding  such  admission.  Bnt  if  he  admits  the 
parol  agreement  without  insisting  on  the  statute,  the  court  will  decree  a 
specific  performance,  upon  the  ground  that  the  defendant  has  thereby  re- 
nounced the  benefit  of  the  statute.  If  the  defendant,  by  his  answer,  denies 
the  parol  agreement,  he  need  not  insist  upon  the  statute  as  a  bar.  It  is  also 
well  settled  that  a  pifrt  performance  of  the  agreement  on  eomplainaat's  piffle 
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or  part  performance  on  part  of  defendant  himself,  will  take  the  caM  oat  of 
the  operation  of  the  statute:  VanDuyne  v.  Vreeiandf  12  N.  J.  £q.  150;  Dam- 
mmr.  Davittofiy  2  Id.  246;  Mundorffv.  Kilbourti,  4  Md.  463;  ShodtMT,  Rkoden^ 
3  Sandf.  Ch.  279;  Carlult  v.  Fleming,  1  Harr.  (Del.)  421;  Itard  v.  MiddUUm, 
I  Desan.  122;  GvpUm  v.  Oupton,  47  Mo.  37;  SutUm  v.  IJayden,  C2  Id.  112. 
Fartienlarly  will  a  Terbal  contract  of  this  description  be  taken  ont  of  the 
operation  of  the  statute,  where  a  refusal  to  complete  the  agreement  will  work 
a  fraud  on  the  other  party:  Van  Duyne  v.  Vrteland,  12  N.  J.  Eq.  150;  Oupton 
T.  Oupton^  47  Mo.  37.  When  part  performance  is  relied  on  a»  taking  a  case 
out  of  the  statute,  the  acts  must  be  unequivocally  in  execution  of  the  agree- 
ment: CarlitU  v.  FUming,  1  Harr.  (Del.)  421.  It  seems  to  be  settled  that  the 
payment  of  the  consideraticm  will  not,  in  general,  be  deemed  such  a  part  per> 
formance  as  to  relieye  a  parol  contract  from  the  operation  of  the  statute.  Bat 
the  reason  for  this,  viz.,  that  in  such  a  case  the  repoyment  of  the  considera- 
tion will  place  the  parties  in  the  same  situation  in  which  they  were  before, 
showB  that  the  rule  applies  to  a  moneyed  consideration.  If  the  consideration 
for  the  contract  be  labor  and  services,  those  may  sometimes  be  estimated  and 
their  value  liquidated  in  money,  so  as  measurably  to  make  the  promisee  whole 
upon  the  promisor's  rescission  of  the  contract.  But  in  a  case  where  the 
■ervices  rendered  were  of  such  a  peculiar  character  that  it  is  impossible  to 
estimate  their  value  to  the  promisor  by  any  pecuniary  standard,  and  where  it 
is  evident  that  he  did  not  intend  to  measare  them  by  any  such  standard,  it  is 
out  of  the  power  of  any  court,  after  the  performance  of  the  services,  to  restore 
the  promisee  to  the  situation  in  which  he  was  before  the  contract  was  made,  or 
to  compensate  him  in  damages.  Such  a  case  is  clearly  within  the  role  which 
governs  courts  of  equity  in  carrying  parol  agreements  into  effect,  where  pos- 
session has  been  taken  of  landed  property  or  moneys  laid  out  in  improve- 
ments upon  land  which  the  testator  agreed  to  devise  in  consideration  of  care 
and  maintenance  during  his  life:  Rhodes  y.  Rhodes^  3  Sandf.  Ch.  279. 

3.  Power  of  Control  over  Property  tuider  Contract  qf  DeviaemenL — It  is  evi- 
dent from  the  foregoing  cases  that  a  covenant  may  be  so  framed  as  to  give  a 
party  an  absolute  power  of  disposal  and  expenditnre  during  his  life,  yet  pre« 
vent  him  from  alienating  the  property,  which  is  the  aubjeot  of  the  covenant,  by 
any  disposition  which  is  in  e£Ebot,  though  not  in  form,  testamentary ;  or  convert- 
ing the  property  so  as  to  hinder  its  devolution  according  to  the  intent  of  tht 
covenant:  See  collected  cases  in  note  to  LewU  v.  Madocka^  8  Ves.  168.  But 
it  by  no  means  follows  that  because  a  party  is  bound  by  covenant  not  to  alter, 
by  will,  the  devolution  of  all  such  property,  real  or  personal,  as  he  may  die 
seised  or  possessed  of,  he  is  not  fully  at  liberty  to  dispose  of  the  whole, 
even  by  tho  most  idle  and  wanton  expenditure,  in  his  life- time:  See  note  to 
Codiran  v.  Graham,  19  Ves.  66;  Eyre  v.  Monro,  26  L.  J.  Ch.,  N.  S.,  757; 
NeedJMm.  v.  Kxrhman^  3  Bam.  k  Aid.  531;  Gregor  v.  Kemp,  3  Swanst.  404. 
The  law  permits  a  man  to  dispose  of  his  own  property  at  his  pleasure;  and 
ho*vever  unwise  it  may  be  for  him  to  embarrass  himself  as  to  the  final  dispo- 
sition of  his  property,  it  will  allow  him  to  make  a  contract  for  a  particular 
disposition  of  what  he  owns  at  the  time  of  his  death.  And  where  the  agree- 
ment puts  no  restriction  upon  him  as  to  the  free  and  unrestricted  enjoyment 
of  his  property,  while  he  lives  he  may  give  it  away,  but  he  can  make  no  other 
disposition  of  it  to  take  effect  at  his  death,  and  aU  that  he  then  leaves  is  sub- 
ject to  the  contract  of  devisement:  See  principal  case^  and  Van  Duyne  v.  Vrtt- 
land,  12  N.  J.  Eq.  147.  Where  a  testator  has  entered  into  such  a  contract,  he 
cannot  defeat  his  covenant  by  making  a  testamentary  disposition  of  what  prop- 
vty  ha  has  at  the  time  of  hia  doath,  or  one  which  is  such  in  effect:  Forieecue 
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V.  Hemmk^  19  Ves.  67;  Maddox  v.  JRowe,  23  Ga.  431;  Brinher  ▼.  BWnkr,  7 
Vk,  St.  53.  Bat  where  a  father  made  his  will,  devising  certain  lands  to  hit 
son  in  fee-simple,  and  charging  it  with  the  payment  of  a  certain  tnm  ol 
moiey  and  maintenance  of  testator  and  his  wife  during  life,  it  was  held, 
where  the  son  accepted  the  arrangement  and  paid  a  portion  of  the  money,  to 
constitute  a  testamentary  provision  merely  for  the  son,  and  not  a  contract  to 
devise  the  land  to  him  in  fee-simple;  an<l  that  the  father  having  afterwards 
revoked  the  first  will,  and  devised  the  land  to  the  son  for  life,  snbject  to  the 
same  charge,  it  furnished  no  ground  to  entertain  a  bill  against  the  executors 
of  the  father  to  compel  a  conveyance  in  fee-simple:  RowasCt  Appeal^  25  Id. 
292.  And  where  a  crippled  person  entered  into  an  agreement  with  one  of  his 
sons  to  leave  him  his  land  by  will  on  consideration  that  he  wonld  support  the 
father  and  mother  during  their  lives,  and  the  son,  having  received  a  part  d 
the  land  in  full  compensation,  went  off  years  afterwards  to  the  aimy  and 
died,  a  second  agreement  of  a  similar  kind  with  another  mh  waa  held 
valid,  and  the  court  refused  to  decree  a  spedfio  perfonnanoe  of  the  agreement 
between  the  first  son  and  the  father:  Ccoe  v.  Oox^  26  Gcatt.  905, 
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[8  Btooktoh^i  OHAVOaaT,  204.] 

Cou£T  ov  Eqititt  has  Poweb,  by  iNJUMcnoN,  TO  PuEVSRT  OB  Abatb 
NuiSANCX  materially  injurious  to  the  person  or  property  of  another;  such 
aa  one  which  occasions  loss  of  health,  loss  of  trade,  destroction  of  the 
means  of  subsistence,  or  permanent  ruin  to  property;  but  it  will  not  in- 
terfere to  prevent  or  abate  every  nuisance. 

Cask  of  Nctisancb  in  Which  Equity  will  Intesfsub  must  bb  Onb  at 
Law,  and  in  which  a  party  can  maintain  an  action  for  aUeged  injury  to 
his  legal  rights.  Thus,  chancery  will  enjoin  the  proaeoution  of  a  legal 
trade  where  it  is  carried  on  in  such  a  manner  as  to  injure  an  adjoining 
tenement,  or  to  a£fect  the  air  with  noisome  smells,  gaaes,  or  amoke,  inju- 
rious to  health,  or  rendering  the  enjoyment  of  life  within  a  neighboring 
dwelling-house  uncomfortable. 

CouBT  OF  Equity  will  vot  Intertosb  to  P&bvbnt  Nuisakcb  Oocasiokbo 
BT  Carbyixo  on  of  Lbgal  Trade,  unleea  such  nuisance  be  in 
actual  existence  and  established  by  clear  and  satisfactory  evidence;  or 
unless  the  proeecutiou  of  the  business  from  which  the  nuisance  is  appre> 
bended,  and  tho  establishment  of  which  the  court  is  called  upon  to  pre- 
vent, is  of  such  a  character  as  to  necessarily  produce  the  mischief  which 
the  oourt  is  called  upon  to  preveut, 

iNJTNOnOlf  to  PlUiVKNT   ErJSCTION  OF  BoiLDlNO  FOB  ALaNUFACTUBCIO   PuB- 

POSES,  on  ground  of  its  being  a  nuisance  xo  an  adjoining  dwelling-houae, 
^•\\\  not  be  granted  uulesa  a  very  strong  case  is  made,  and  one  which  is 
marked  by  some  very  peculiar  features. 
IfinnvoTioM  will  Somrtiues  be  Granted  in  Cabb  of  Mbbb  Afpbb- 
UENDED  Danger;  as,  to  prevent  the  erection  of  a  hospital  or  of  a 
gunpowder  magazine  in  the  neighborhood  of  a  town,  and  near  to  dwell- 
ing-houses. And  this  is  on  tbe  ground  of  the  reasonable  fears  and  ap- 
preLeusions  which  such  erections  excite;  bt;t  a  court  of  equity  will 
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enlly  compel  an  individiial  who  aaks  proteotion  agftlnst  moQunrenieiiM 
or  apprehended  damage,  ariBing  from  the  proeeoation  of  aome  legal  enter- 
priae,  to  eetabliah  hia  right  to  proteotion  by  the  verdict  of  a  joiy  before 
it  will  interfere  in  hii  bdialf. 

CouBT  or  Equitt  will  Enjoin  Nuisance  ir  It  is  Admitted,  or  if  the 
erection  contemplated  must  from  its  character  neoeeaarily  be  a  nniaanoe 
to  comphunant,  and  his  legal  remedy  ts  not  adequate. 

Court  of  Equity  will  not  Enjoin  Ebxction  ov  Bucloino  in  Citt  in 
which  a  steam-engine  and  machinery  for  mannfactnring  pnrpoees  are  to 
be  placed.  It  will  not  be  aasamed  that  a  lawf  nl  bnsinesa  is  to  be  ao  con- 
ducted as  to  render  it  a  nuisance;  but  if  so  conducted  in  fact,  injured 
persona  will  be  protected  therefrom. 

Bill  to  Restbain  Kuisance  from  Which  Individual  Sustains  Spe- 
cial Daicaoe  may  be  filed  without  making  the  attorney  general  a  partyi 
although  it  may  be  right  to  make  him  a  party  in  case  of  a  pnblio  nni- 
aance. 

On  motion  to  dissolve. 

B.  Oummere  and  W,  L.  Dayton,  for  the  motion. 

Jamets  WUson  and  M.  Beaaleij,  contra. 

By  Court,  Williamson,  Chaucellor.  Tlie  bill  in  this  case  is 
filed  by  five  complainants,  each  of  them  owning  a  dwelling- 
house,  and,  except  one  of  them,  occupying  the  same  in  the  city 
of  Trenton.  They  seek  to  enjoin  tlie  defendants  from  the  erec- 
tion of  a  building,  intended  for  manufacturing  purposes,  in  the 
neighborhood  of  their  dwelling-houses.  On  presenting  the  bill 
to  one  of  the  injunction  masters  of  the  court  an  injunction  was 
ordered.  The  defendants  have  answered  the  bill,  and  counsel 
on  both  sides  have  been  heard  on  a  motion  to  dissolve  the  in- 
junction. 

About  fifteen  years  ago  six  moderate-sized  but  handsome 
dwellings  were  erected  on  the  southerly  side  of  State  street, 
west  of  the  canal  and  railroad.  Four  of  these  dwellings  are 
owned  by  the  complainants.  On  the  opposite  side  of  State  street, 
in  front  of  these  dwellings,  whi6h  are  known  as  *'  the  cottages," 
is  a  tract  of  land  containing  some  eight  or  ten  acres.  In  1849 
this  tract  was  laid  out  into  streets  and  building-lots.  On  that 
portion  of  it  lying  directly  in  front  of  the  cottages  there  is  one 
small  dwelling-house,  which  was  erected  about  three  years  ago, 
and  is  owned  and  occupied  by  one  of  the  complainants,  Eichard 
C.  Wolcott.  It  is  the  only  dwelling  on  that  part  of  the  tract 
directly  in  front  of  ''  the  cottages,"  and  from  anything  that 
appears  in  the  case,  there  are  no  actual  preparations  for  the  erec- 
tion of  any  more.  The  depots  of  the  Camden  &  Amboy  and 
Belridere  Delaware  railroads^  and  the  basin  of  the  Delaware  & 
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Bftritaa  canal,  adjoin  the  tract  on  the  west,  and  the 
depot  building  is  within  sixty  feet  of  the  most  westedy  of  **  the 
cottages/'  which  is  kept  as  a  small  tavern.  On  Carroll  street, 
running  at  right  angles  with  the  lots  on  which  ''  the  cottages" 
are  situated,  the  defendants  have  purchased  a  lot,  sereniy-fiTe  feet 
front  and  one  hundred  feet  deep.  They  intend  to  erect  on  this 
lot  a  three-stoiy  brick  building,  one  hundred  and  thirty-two  feet 
distant  from  the  dwelling-house  of  the  complainant  Wolcott,  and 
seventy-one  feet  from  his  bam.  The  distance  to  the  nearest 
"  cottage"  will  be  two  hundred  and  seveniy  feet.  It  is  the  in- 
tention of  the  defendants  to  place  in  the  building  they  propose 
erecting  a  steam-engine  of  twenty  horse-power,  for  the  purpose 
of  driving  turning-lathes,  for  turning  iron  and  wood,  a  planing- 
machiue,  and  other  machinery  necessary  for  making  agricultuml 
implements,  and  to  carry  on  that  business  in  the  building.  The 
question  is,  Will  the  court  continue  the  injunction  to  prevent 
the  defendants  erecting  such  a  building  for  such  purposes,  ou 
the  ground  of  its  being  a  nuisance,  and  as  such  injurious  to  the 
property  of  the  complainants  ? 

The  power  of  the  court  to  interfere  by  injunction  to  prevent 
the  erection  or  continuance  of  a  nuisance  which  materially  in- 
jures the  property  or  person  of  another  is  not  denied.  A  nui- 
sance is  "anything  that  worketh  hurt,  inconvenience,  or  dam- 
age:" 3  Bla.  Com.  213.  But  it  is  not  ever}'  such  nuisance  that 
a  court  of  equity  will  interfere  to  prevent  or  abate  by  the  exercise 
of  its  jurisdiction.  But ' '  where  the  injury  is  irreparable,  as  where 
loss  of  health,  loss  of  trade,  destruction  of  the  means  of  sub- 
sistence, or  pei*manent  ruin  to  property,  may  or  will  ensue  from 
the  wrongful  act  of  erection,  in  every  such  case  courts  of  equity 
will  interfere  by  injunction,  in  furtherance  of  justice  and  the 
violated  rights  of  the  party:"  2  Story's  Eq.  Jur.,  sec.  926.  The 
case  must  be  one  of  nuisance  at  law,  and  in  respect  to  which  the 
party  can  maintain  an  action  for  the  alleged  injury  to  his  legal 
rights.  The  court  will  interpose  to  prevent  the  prosecution  of 
a  legal  trade,  where  it  is  carried  on  in  such  a  manner  as  to  injure 
an  adjoining  tenenent,  or  to  affect  the  air  with  noisome  smells, 
gases,  or  smoke,  injurious  to  health,  or  rendering  the  enjoyment 
of  life  within  a  neighboring  dwelling-house  uncomfortable. 
But  in  such  a  case  the  nuisance  must  be  either  in  actual  exist- 
ence, and  established  by  clear  and  satisfactor}'  evidence,  or  the 
prosecution  of  the  business  from  which  the  nuisance  is  appre- 
hended, and  the  establishment  of  which  the  court  is  called  upon 
to  prevent,  must  be  of  a  character  as  necessarily  to  produce  the 
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miflchief  wliioli  the  court  is  called  upon  to  pxerent.  It  may  be 
veiy  annoying  to  a  man  to  have  a  small  grocery  store  erected 
adjacent  to  his  dwelling-bouse;  the  attraction  of  flies  in  the 
summer,  and  the  unavoidable  smell  it  produces,  may  be  ex- 
tremely disagreeable.  The  noise  of  a  shoemaker's  shop  or  of  a 
tin-shop  would  be  to  some  men  extremely  annoying,  and  render 
their  dwellings  to  them  uncomfortable.  There  is  no  redress  for 
such  grieyances  while  the  trade  is  prosecuted  in  a  legal  manner. 
And  so,  generally,  with  all  manufacturing  establishments.  Their 
noise  and  the  bustle  they  create  do  not  add  to  the  comfort  and 
enjoyment  of  adjoining  dwelling-houses.  On  the  contrary, 
they  are  generally  very  great  annoyances;  yet  our  towns  and 
large  cities  are  filled  with  them.  They  have  been  built  up  by 
such  establishments,  and  owe  their  prosperity  and  growing  im- 
portance to  them.  Steam-engines  for  manufacturing  purposes 
are  running  day  and  night  in  the  very  heart  of  our  cities.  It  must 
be  a  very  strong  case,  marked  by  some  very  peculiar  features,  to 
justify  a  court  of  equity  to  interfere  by  injunction  and  prevent 
the  erection  of  a  building  for  manufactaring  purposes  on  the 
ground  of  its  being  a  nuisance  to  an  adjoining  dwelling-house. 
The  industry  of  counsel  furnished  me,  on  the  argument  of  this 
case,  with  most  if  not  all  the  cases  to  be  found  in  the  books, 
where  the  jurisdiction  of  courts  of  equity  has  been  invoked  to 
prevent  the  erection  and  continuance  of  nuisances.  And  yet 
not  a  precedent  has  been  found  where  the  court  has  interfered 
to  prevent  the  erection  of  a  building  to  prosecute  a  manu&ctur- 
ing  enterprise  similar  to  the  one  the  defendants  propose  to 
establish. 

A  brew-house,  glass-house,  lime-kiln,  dye-house,  smelting- 
house,  tan-pit,  chandler's  shop,  or  swine-sty,  if  set  up  in  such  in- 
convenient  parts  of  the  town  as  that  they  incommode  the  neigh- 
borhood, are  common  nuisances:  Waterman's  Eden  on  Inj.  264, 
and  notes.  If  it  was  contemplated  to  erect  such  an  establish- 
ment so  near  the  dwelling-house  of  on  individual  that  it  must 
necessarily  be  exposed  to  the  smoke  or  noisome  smells  which  are 
the  unavoidable  consequences  of  such  establishments,  the  court 
of  chancery  might,  in  most  such  cases,  properly  interfere  to  pre- 
vent its  erection  or  continuance;  because  the  nuisance  would  be 
of  a  character  to  render  the  occupation  of  an  adjacent  dwelling 
infected  by  its  consequences  intolerable.  No  evidence  would 
be  required,  in  such  a  case,  to  establish  a  nuisance  but  the  fact 
of  its  erection  and  its  contiguity  to  the  dwelling.  The  cautious 
manner  in  which  the  court  has  exercised  its  jurisdictiou  in  cases 
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of  nuiaancea  will  appear  from  an  examination  of  some  of  tba 
AuthoritieB. 

Bnineg  y.  Baker ^  1  Amb.  158,  was  a  bill  for  an  injunction  to 
stay  building  a  hospital  for  people  infected  with  the  small-pox 
in  Cold  Bath  Fields,  very  near  the  houses  of  several  tenants  of 
the  plaintiff.    The  injunction  was  refused;  and  the  lord  chan- 
cellor said  it  was  a  ''  charity  like  to  prove  of  great  advantage  to 
mankind;  such  a  hospital  must  not  be  far  from  a  town,  because 
those  that  are  attacked  with  that  disorder  in  a  natural  way  may 
not  be  in  a  condition  to  be  carried  far."    He  stated  one  of  the 
questions  to  be  whether  it  was  a  nuisance  at  common  law;  and 
said:  "  Bills  of  this  sort  are  founded  on  being  nuisance  at  com- 
mon law."    This  case  is  frequently  cited  to  show  that  the  court 
will  not  interfere  in  any  case  to  prevent  a  man's  dwelling-honse 
and  family  from  apprehended  danger;  that  the  fears  of  man* 
kind,  however  reasonable,  will  not  create  a  nuisance.    And  in 
Anonymous,  3  Atk.  750,  case  288,  Lord  Hardwicke  is  reported  as 
using  the  language,  '*  that  the  fears  of  mankind,  though  they 
may  be  reasonable  ones,  will  not  create  a  nuisance."    Notwith- 
standing these  authorities,  I  do  not  think  a  court  of  chancery 
would  now  hesitate  a  moment  in  granting  an  injunction  to  stay 
the  erection  of  a  hospital  or  of  a  gunpowder  magazine  in  the 
neighborhood  of  a  town,  and  near  to  dwelling-houses,  and  on 
the  ground  of   the  reasonable  fears  and  apprehensions  such 
erections  reasonably  excite.     But  these  cases  are  important  to 
show  that  the  public  good  will  not  be  lost  sight  of;  and  that 
^nerally  a  court  of  equity  will  compel  an  individual  who 
asks  protection  against  an  inconvenience  or  apprehended  dam- 
age, arising  from  the  prosecution  of  some  legal  enterprise,  to 
establish  his  right  to  protection  by  the  verdict  of  a  jury  before 
ilie  court  will  interfere  in  his  behalf. 

In  the  case  of  Fiahmongera'  Co.  v.  Easi  India  Company,  1 
Dick.  1G3,  and  Ailomey  Oeneral  v.  Nichol,  16  Yes.  338,  it  was 
very  evident  that  the  alleged  nxdsances  were  injurious  to  the  com- 
plainant's dwellings,  diminishing  their  light,  and  rendering  them 
less  comfortable.  The  court  said  in  those  cases  that  a  diminu- 
tion of  the  value  of  premises  is  not  a  ground  for  injunction;  and 
that  while  the  court  might  interfere  for  the  protection  of  ancient 
lights,  it  would  not  interpose  upon  every  degree  of  darkening 
ancient  lights  and  windows. 

The  case  of  AUomey  Oeneral  v.  Cleaver,  18  Yes.  211,  is  much 
to  the  pointy  and  the  remarks  of  Lord  Eldon  worthy  of  notice. 
An  information  by  the  attorney  geneial,at  the  relation  of  aeveial 
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indxvidualBy  was  filed  to  restrain  the  defendants  from  manu&o- 
turing  soap  or  black  ash^  and  from  boiling,  melting,  calcining, 
or  burning  any  o'  the  materials  used  in  manufacturing  soap  or 
black  ash  in  their  manufactory,  or  that  they  might  be  restrained 
until  the  trial  of  an  indictment  then  pending  against  them.  The 
motion  for  the  injunction  was  made  upon  several  very  strong 
affidavits,  describing  the  process  as  both  offensive  and  unwhole- 
some, and  stating  the  effects  of  the  smell  from  the  vapor,  even 
across  the  river,  and  farther  to  a  considerable  distance.  The 
lord  chancellor,  in  remarking  upon  the  case,  observed  that  he 
did  not  recollect  in  his  experience  an  instance  of  an  injunction 
actually  granted,  except  a  case  before  Lord  Loughborough,  and 
that  the  only  precedents  with  which  he  was  acquainted  for  that 
decision  were  those  in  Ambler  and  Atkyns.  "  What  is  a 
nuisance,"  he  says,  '<  considered  with  reference  to  carrying  on 
a  trade,  is  a  question  of  fact  which  is  not  very  easy  to  determine. 
I  have  frequently  known  verdicts  deciding  manufactories  to  be 
no  nuisance,  by  which,  it  cannot  be  denied,  the  whole  comfort 
of  life  and  health  must,  in  some  degree,  be  affected."  He  refers 
to  a  note  of  a  case  of  Duke  of  Grafton  v.  HiUiardy  in  1736,  in 
which  the  duke  filed  a  bill  to  restrain  the  defendants  from  burn- 
ing brick  earth  in  the  fields  close  to  Hanover  square.  The 
court  refused  the  injunction,  observing  that  the  manufacture  of 
bricks,  though  near  the  habitations  of  men,  if  carried  on  for  the 
purpose  of  making  habitations  for  them,  is  not  a  public  nuisance. 
It  is  very  clear  that  Lord  Eldon  denied  the  right  of  the  court  to 
interfere  by  injunction  to  prevent  the  prosecution  of  a  legal 
trade  until  it  was  declared  to  be  a  nuisance  at  law. 

Li  Crowder  v.  Tinkler^  19  Yes.  GIG,  the  complainants  were  car- 
r}'ing  on  paper-mills,  and  one  of  them  resided  in  a  house  adjoin- 
ing the  mills.  The  defendants  began  to  erect  a  building  at  the 
distance  of  about  two  hundred  yards  from  the  paper-mills,  in- 
tended for  a  corning-house,  or  magazine.  The  lord  chancellor 
said  he  was  inclined  to  think  that  an  injunction  might  be 
granted  in  the  case,  upon  the  head,  not  of  nuisance,  but  of 
danger  to  property.  An  examination  of  that  case  will  show  it  to 
be  one  appealing  very  strongly  to  the  court  for  protection.  It 
seemed  to  require  immediate  action.  If  the  damage  apprehended 
did  ensue,  the  injury  was  irreparable.  And  yet  it  was  with 
apparent  great  reluctance  that  a  partial  injunction  was  granted, 
until  the  question  of  nuisance  should  be  tried  at  the  next  assizes. 

Sampscn  v.  Smilh,  8  Sim.  272,  was  a  case  where  the  bill  com- 
plained of  a  manufactory  in  which  the  defendants  carried  on 
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the  bosixieBs  of  engineers.  The  complaint  'was  as  to  the  nnlaw- 
fill  manner  in  which  the  business  was  prosecuted;  that  the  top 
of  the  brick-work  of  the  chimney  was  not  as  high  as  the  roofs 
of  the  adjoining  houses;  that  the  body  of  smoke  which  issued 
from  the  chimney  was  very  great,  and  that  the  blacks  and  soot 
mingled  therewith  descended  in  such  dense  bodies  into  the 
street  that  the  shop  and  house  of  the  complainant  were  filled 
therewith,  and  his  goods  and  furniture  very  much  injured,  and 
the  health  and  comfort  of  his  family  prejudiced  and  impaired 
thereby.  There  was  a  demurrer,  generally,  to  the  bill,  and  also 
ore  ienus,  for  want  of  parties.  The  viccKshancellor  decided  that 
the  bill  was  maintainable,  and  overruled  the  demurrer.  He  also 
decided  that  the  attorney  general  was  not  a  necessary  party,  but 
that  an  individual  who  sustains  a  special  damage  from  a  nui- 
sance may  file  a  bill  without  the  attorney  general.  It  does  not 
appear  that  any  appUcation  was  made  for  a  preliminary  injunc- 
tion. 

In  the  case  of  Catlin  y.  VcUenline^  9  Paige,  575  [38  Am.  Dec. 
567],  an  injunction  issued  to  prevent  the  defendant  from  erecting 
a  slaughter-house  in  a  thickly  settled  portion  of  the  city  of  New 
York. 

The  chancellor  put  it  upon  the  ground  that  the  occupation  of 
a  building  in  a  city  as  a  slaughter- house  is  prima  fade  a  nui- 
sance to  the  neighboring  inhabitants.  And  the  case  in  Georgia^ 
of  Goker  v.  Birge^  reported  in  9  Qa.  425  [54  Am.  Dec.  347],  and 
in  10  Id.  336,  declares  that  a  liyery-stable  in  a  city  erected 
within  sixty-five  feet  of  a  hotel  is  prima  fade  a  nuisance,  and 
may  be  restrained  by  injunction.  The  reasoning  of  the  court  in 
the  latter  case  seems  to  be  this:  the  complainant  alleged  in  his 
bill  that  if  the  defendant  should  be  permitted  to  complete  the 
stable,  and  appropriate  it  to  the  purpose  designed  and  in- 
tended, the  injury  to  the  complainant  and  his  family,  as  well 
as  to  his  property,  would  be  irreparable;  that  it  would  result 
in  the  loss  of  health  and  comfort  to  his  family,  of  patronage 
to  his  hotel,  and  in  a  ruinous  depreciation  of  the  value  of  his 
property,  in  consequence  of  the  unhealthy  effluvia  that  would 
arise  from  the  stable,  the  collection  of  swarms  of  flies,  and  the 
interminable  stamping  of  horses  therein.  The  court  say  that 
the  statement  of  facts  contained  in  the  bill  must,  for  the  pur« 
pose  of  obtaining  the  injunction,  be  considered  as  true.  They 
assume  as  facts  the  mere  opinion  of  the  complainant  as  to  the 
irreparable  injury,  to  wit,  that  it  vnll  result  in  the  loss  of  health 
and  comfort  to  Uie  complainant  and  his  family,  in  the  loss  of 
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patronage  to  his  hotel,  and  in  a  ruinous  depreciation  to  the 
value  of  his  property,  in  consequence  of  the  effluvia  that  will 
arise  from  the  stable,  the  collection  of  swarms  of  flies,  and  the 
interminable  stamping  of  horses  therein.  If  the  allegations  of 
the  bill  are  to  be  taken  as  true,  then  the  nuisance  is  establishcid, 
and  there  is  no  necessity  of  a  trial  at  law  to  establish  the  fact. 
The  injury  being  irreparable,  the  propriety  of  the  injunction 
cannot  be  questioned.  But  I  do  not  think  the  authorities 
support  such  a  position.  The  principle  upon  which  the  court 
acts,  to  be  collected  from  the  cases,  is  this:  if  the  nuisance  is 
admitted,  or  if  the  erection  contemplated  must,  from  its  charac- 
ter, necessarily  be  a  nuisance  to  the  complainant,  and  his  l^;al 
remedy  is  not  adequate,  the  court  will  enjoin  it.  A  livery-stable, 
if  properly  kept,  is  not  prima  facie  a  nuisance  to  neighboring 
dwellings.  In  Coker  v.  Birge,  9  Oa.  425  [54  Am.  Dec.  847],  the 
court  says:  ''  But  to  do  this  [that  is,  keep  the  stable  in  such  a 
way  as  that  it  will  not  be  a  nuisance]  requires  extreme  vigi- 
lance on  the  part  of  the  proprietor.  The  leaves  and  manureare  to 
be  removed,  and  the  stalls  sprinkled  with  lime-water  daily.  Will 
this  be  done  ?  What  security  has  the  complainant  that  this  ex- 
traordinary care  will  be  bestowed  ?  "  But  was  not  the  defendant 
entitled  to  the  benefit  of  the  presumption  that  he  would  conduct 
bis  business  in  a  lawful  manner?  Is  it  right  for  this  court  to 
interrupt  a  man  in  carrying  on  a  lawful  trade,  upon  the  assump- 
tion that  he  will  conduct  it  in  such  a  manner  as  to  render  it  a 
nuisance  to  his  neighbors  ? 

The  business  which  th3se  defendants  propose  establishing  is 
a  lawful  one.  Just  such  a  manufacturing  establishment  as  they 
propose  erecting  exists  in  numbers  in  all  our  large  towns  where 
manufactories  exist  to  any  extent.  They  exist  in  the  veiy  center 
of  our  cities  and  villages,  with  dwelling-houses  all  around  them; 
and  there  is  no  instance,  to  my  knowledge,  where  they  have  been 
held  to  be  nuisances.  They  are  not  considered  in  our  commu- 
nity, and  I  do  not,  therefore,  feel  myself  at  liberty  to  declare  this 
one  to  be,  prima  facib  a  nuisance.  In  what  respect  do  the  com- 
plainants all^fe  that  the  contemplated  manufactoiy  will  prove 
a  nuisance?  They  allege  that  it  will  destroy  the  comfort  and 
quiet  of  the  complainant  Wolcott's  family,  and  make  his  dwell- 
ing-house and  premises  unpleasant,  uncomfortable,  and  unsafe, 
by  means  of  the  noise  necessarily  attending  the  working  of  sucL 
a  steam-engine  and  machinery,  the  increased  liability  to  five 
therefrom,  and  other  matters  necessarily  and  usually  connected 
with  such  establishmentSt  and  his  family  will  be  compelled  to 
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live  in  great  disoomfort  and  in  a  continual  state  of  apprehen- 
aion  and  alarm.  And  the  other  complaiDants  allege  that  they 
believe  that  the  said  engine  and  machinery,  by  the  noise  made 
in  working  the  same,  and  by  the  smoke  and  cinders  therefrom, 
and  increased  liability  to  fire  in  and  about  the  same,  and  other 
matters  connected  therewith,  will  be  a  nuisance  to  them  and 
their  dwellings,  and  will  greatly  and  permanently  depreciate 
the  value  of  their  said  dwelling-hotises  and  premises.  It  is 
the  noise,  then,  and  smoke  and  cinders,  and  danger  from  fire, 
that  will  make  this  manufactory  a  nuisance  to  the  complain- 
ants. Is  the  court  to  assume  that  the  ordinary  runnincr  of  a 
twenty  horse-power  steam-engine,  driving  lathes  and  planing- 
machines,  will  be  such  an  annoyance  to  the  neighborhood  as  to 
justify  the  court  in  enjoining  the  carrying  on  such  a  business  in 
the  neighborhood  of  half  a  dozen  dwellings?  I  think  not.  As 
to  the  smoke  and  cinders— if  the  steam-engine  is  driven  in  such 
a  way  as  to  throw  them  into  and  upon  the  dwellings,  so  as  to 
annoy  their  inmates — against  such  annoyance  this  court  will 
protect  the  complainants.  But  the  court  will  not  assume  that 
such  consequences  are  to  follow.  They  are  not  the  necessary 
results  of  driving  such  a  power.  And  as  to  the  danger  from  fire, 
experience  proves  that  the  apprehensions  of  the  complainants 
are  not  well  founded  in  this  particular. 

The  location  which  the  defendants  have  selected  does  nob 
manifest  a  disposition,  on  their  part,  to  annoy  the  complainants 
or  to  injure  their  property.  There  are  several  acres  of  vacant 
land  in  the  tract  they  have  selected,  and  but  a  few  dwelling- 
houses  in  the  immediate  vicinity.  The  site  is  a  very  advanta- 
geous one  for  their  business.  The  vicinity  of  the  railroads  and 
canal,  and  their  depots,  is  much  more  suitable  for  manufactunng 
establishments  than  for  dwelling-houses.  It  is  not  ver}'  likely 
that  dwelling-houses  of  the  first  class  will  be  erected  any  nearer 
the  depots  than  the  proposed  building  of  the  defendants.  If 
the  court  declares  that  no  such  manufacturing  establishments  aa 
the  defendants  propose  shall  be  erected  on  this  tract,  then  the 
land  between  this  location  and  the  canal  will  probably  be  occu- 
pied by  small  tenements  or  work-shops  of  an  inferior  kmd.  This 
court  may,  by  its  action,  do  a  great  injury  to  trade,  and  lessen  the 
value  of  other  property,  which  is  as  much  to  be  regarded  as  the 
complainants'.  Should  the  consideration,  that  some  fifteen  years 
ago  these  **  six  cottages  "  were  erected  on  State  street,  and  three 
years  ago  a  small  tenement  on  this  tract  of  land,  prevent  that 
land  which  lies  adjacent  to  the  canal  and  railroad,  and  from 
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its  porition  so  well  adapted  for  manufactories,  from  being  oc* 
cupied  by  all  factories  driven  by  steam-engines?  It  appears  to 
me  that  the  noise  of  this  twenty  horse-power  steam-engine,  it» 
smoke  and  cinders,  will  not  add  much  to  the  same  annoy- 
ances which  now  exist  from  the  bells  and  steam-whistles,  smoke 
and  cinders,  proceeding  from  machineiy  used  on  the  railronds 

I  am  of  the  opinion  that  the  injnnctibn  should  be  dissoWed^ 
with  costs. 
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aa  to  animali,  239. 

aa  to  handwriting  and  ito  genvnences,  240,  S4I. 

aa  to  quality  of  artidee,  242. 

caaee  not  mbjecto  of,  229. 

eompetoncy  of  physicianB  and  nugeona,  234. 

competency  of,  teste  of,  228. 

court  determines  eompetoncy  of  expert,  233. 

definition  of  expert,  231. 

farmers,  gardeners,  and  stockmen,  when  may  gifo,  244^ 

insanity,  competency  of  physicians,  238. 

Insanity,  competency  of  persons  other  than  physidans,  Sttl 

insoranoe  agents,  competency  of,  to  give,  245. 

mechanics,  competency  of,  to  give,  245. 

medical  questions,  competency  of,  235-238. 

mining  experts,  competency  of,  to  give,  245. 

nanUcal  experts,  competency  of,  to  give,  244. 

not  competent  to  determine  the  very  question  at  Issue,  S30l 

not  competent  where  question  does  not  involve  science  or  skUl,  229. 

not  competent  where  question  is  one  of  common  knowledge,  229. 

on  medical  questions,  234-238. 

on  question  of  foreign  law,  233,  234. 

on  question  of  law,  233. 

qualification  of  experts,  228,  232. 

railroad  employee,  243. 

legsided  with  disfavor,  231. 

surveyors  and  civil  engineers,  242. 

who  are  experts,  228. 

FtaCTUBis,  engine  and  boiler,  427. 

parol  evidence  respecting,  against  grantee  of  land,  437« 
rails  and  track  of  railway,  427. 

Haxdwritino,  expert  evidence  oooceming,  2401 

EbOHWAT,  injury  to  person  using,  for  purpose  other  taan  travillag,  tS4 

injury  to  person  using,  for  purpose  of  play,  284. 

liability  of  town  for  defecte  on,  467. 

biDiOTMENT  for  abortion,  87-39. 

time,  how  stated  in,  353,  355. 
tnavi  PiBSONS,  consideration  paid  to,  whether  Ika 
fort  avdding  deed,  42L 
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XmunVTi  jsamyttHmaf  of  pkyriaim  to  testify  4wimwinlng,  SM. 

flUMpttiaej  oC  pwMi  not  phyrtwani  to  give  otiiBioM 
XirscrKANCB,  expert  evidence  oonoeming,  384. 

KBoenu  ftgost^  tntty  'UdiI -ooHiMBiy  by  ww  cuRieo  in  peno^r^ 

genenl  egwt  nMyrdiqHBiWwIdft  sfeipabitiMMy  S80l 

life,  where  pemn  declared  to  be  beneficiery  hi  iitiwblelBt— 1^414 

BOtloe  of  nibeeqaent,  when  reqidxted  to  bo  in  writing,  4ISi 

payable  in  case  of  loee,  !■  not  an  aaiignmeBt^  AIX 

tranafer  of  property  by  mnrtg^yn  414» 

waiver  by  oifioera  and  ageBfci,:4l8. 


/vsoAr  oppoaition  of,,  to  oapital  pnnishment,  622. 

LaBOBHT,  poeeeirion  safficient  to  sustain  indictment  focv 
LniL,  privileged  conunanicationa,  486^ 

publishing  oomplaints  laid  before  publio-tribona 
cided,  486. 
LoBBTuro,  contracts  by  attormya  for,-506. 

contracts  for,  when  void,  506. 
X^OTTBBiiay  what  indnded  in  statute  forUdding.  785. 

IIauoious  PBOSBOonoir,  oonriction,  though  vacated  on  appeal*  la  ^oaoli 

evidence  of  probable  causey  456. 
moUe  proteqmi  not  conclusive  against  the  defendant^  467* 
JClLlTiA,  liability  of  officer  for  ball  lured  during  drill,  366. 
liability  of  officer  for  frightening  horses  by  drill,  387. 
'i         liability  of  offioer  for  taking  private  grounds  for  encampment^  387* 
liability  of  officer  in  discharge  of  public  duty,  366. 
If  VHIOIPAL  GoKPORATioN,  csrs,  degree  required  iu  public  works,  439. 

distinction  between  cities^  towns,  counties,  and  school  distrlots*  4SC 
diatniction  between  exercise  of  private  and  of  sovereign  or  govenunimtal 

powers,  434» 
in  exercise  of  governmental  power  is  not  liable  to  private  persoos,  43i» 
in  exercise  of  private  powers  is  liable  to  persons  ln]ured«  434. 
liability  for  act  done  under  a  statute,  437. 
liability  for  carrying  out  public  work  in  improper  manBer*  43P 
liability  for  excavations  left  unguarded,  439. 
liability  for  negligent  manner  of  doing  work,  436,  437. 
liability  for  negligent  manner  in  laying  water-j^pes,  439. 
liability  for  polluting  stream,  436. 
^         liability  for  placing  enbankment  on  lands  of  others,  439. 
\         liability  for  rendering  streets  unsafe,  437. 
;        ministerial  acts,  liability  for,  435,  436. 

tnotives  of,  are  not  subjects  of  judicial  inquiry,  438. 
not  liable  for  neglect  of  discretionary  or  judicial  dvlf  ,  49fti 
obstruction  of  running  streams  by,  440. 
running  streams,  liability  respecting,  439. 
■ewers,  liability  for  decision  respecting  tine^ 
435. 
i,.liability  for  deficiency  of,  435. 
liabililgr  for  plan  of,  436. 
rariaoa  water,  lUbiUty  rsspeoting,  439r440i 
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IfOBVOiai,  effeot  of  dower  M  against^  469. 
oifeot  of  homeiteftd  as  against,  470. 
payment  In  panoanoe  of  agreemeBt  in  a  dead,  470L 
payment  when  nnsavded  as  an  assignment,  470. 
onoe  paid  oannot  be  revived,  745. 
statute  of  limitation,  against  debt,  «ffDct  of,  61fi. 

Nnouoxirci,  oontribntory,  bars  recovery,  410. 

contributory,  burden  of  proof  respecting,  410. 

oontribntory,  qnestion  of,  when  may  be  decided  by  ooort,  '4101 
Nbgotiabli  IiTBTBUMKNT,  demand  on  partnership,  how  made^  IML 

parol  evidenoe  cannot  vary  indorsement,  477. 
Nkw  Tbial,  for  admission  of  irrelevant  evidence,  718,  710. 

OmoBB,  agreement  to  reward  for  doing  his  duty  is  Told,  51 L 

Pabdon,  contract  to  pay  for  procuring,  511. 

PHT8I0XAN8  AND  SuBOiON8,  evidence  of,  as  ezperta,  233-238. 

Plsadino,  damages,  general  and  special,  how  alleged,  003. 

matters  in  avoidance,  383. 
Pbikoipal  and  Aoikt,  principal  cannot  be  sued  on  negotiable  paper  m 
which  his  name  does  not  appear,  394. 
nndisolosed  principal  may  sue  on  contract  made  by  or  with  his 
389. 

Sau  by  pledgee  or  other  bailee,  758. 

Slandxr,  repeating  defamatory  words,  348. 

Snomo  PKBroBMAVCB,  of  agreement  to  make  a  devise  or  bequest,  787. 

Statutb  oj  Fsaudb,  contract  not  to  do  business  in  a  specified  plaoe,  Tfll 

promise  to  pay  debt  of  another,  350. 

promise  to  pay  taxes  of  another,  350. 

signing,  by  whom  must  be,  405. 
Summons,  corporation,  service  of,  119-122. 
SuraBOABOOBS  are  a  dass  of  factors,  325. 

bound,  generally,  by  rules  applicable  to  bbton.  825w 

compensation,  right  to,  328. 

defined,  325. 

duty  of,  328. 

have  no  authority  over  ship,  325. 

master  of  ship,  when  has  power  of,  328, 

powers  of,  826,  828. 

Tenant  iob  Litb,  wood  when  severed  belongs  to  rsmaindsfnaa,  4Sk 

wood  which  he  may  cut,  711. 
TiMB-TABLB,  duty  of  railroad  to  run  aocording  to^  808-008. 
Tbbspasb,  obtaiidng  warrant  from  officer  having  no  jurisdletloa  aad 

arrest  thereunder,  482. 
Tbv9T,  trustee  may  have  advice  of  court  respecting  ooostmotion  of  wfl^ 


Will,  agreement  to  dispose  of  property  to  particular  penon,  78IL 
agreement  to  devise,  validity  of,  and  how  enforced,  781^  78ft 
ehanglng  ooe  word  for  another,  635. 

teoQ■afe^ultlQn  of.  whan  nlitafnaMih  80^ 
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Wlix»  flwarfptlou  io>  how  reoonoDad  or  ezpUlnod,  837. 
•Ktrinilo  oridoMe,  when  admittecU  090* 
Biitd^oiv  appamt  on  face  of,  whan  oomotad,  6SS. 
odalakaa^  not  apparmt  on  faoa  of,  oannoi  ha  oorraoladv  mi 
paiol  avidanoa,  634*  638,  788. 

powar  of  oonrt,  whara  thara  la  a  oontiaot  to  daHM»  7881 
lajaoliiif  worda,  835. 
aopplTing  wotda,  835. 
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ABORTION. 
8m  Ghimival  Law.  0^  d. 

ACTIONS. 

L  Law  wnx  xror  Bmtosci  Claimb  Uade  nr  CoimuTXifTioir  €V  m  Mam- 
BkATn^  nor  pioteot  property  which  ia  held  and  ii  being  need  In  delibeimte 
▼ioUtioii  of  its  enaetmente.    Lord  ▼.  ChacUHntme,  290. 

IL  BiAiifx  Act  or  1851,  C  211,  Ssa  16,  Dxkixs  Riobt  to  BiAnraADr  Amr 
Aonoic  of  which  splritaooa  liqiion  may  be  regarded  in  any  manner  at 
the  Bubject-matter.    Id, 

S.  No  AcTiov  GAiff  BB  MAnrTAuncD  ro&  Valus  ov  Liquobs  held  in  Tiolntion 
of,  and  for  the  parpoee  of  violating,  the  Maine  act  of  1851.    Id. 

4  No  Civil  Action  Lies  roB  Injury  Caused  bt  Pebjuby,  except  in  cases 
in  which  it  is  expressly  given  by  statute.    Parker  ▼•  IIunHngton^  455. 

Bss  Enonasn;  ExiirBirT  Domain,  6,  7;  BzEcutOBS  and  ADiCDa8fmAT0BB» 
1-3:  NBOoriABLB  Instbuments,  23,  24;  Tboteb. 

AGENCY. 

L  Amonr  is  Pbbsum ed  to  bayr  Done  ms  Duty  until  contrary  appears;  and 
mlsoondnct  and  negligence  will  not  be  presnmed  in  the  absence  of  proof 
thereof.    OaUher  v.  Mf/rick,  316. 

%  Aaent  oannot  be  Held  Liable  roB  not  Anticifatino  Dangeb  Alto- 
OETHEB  OUT  OF  Obdina&y  Coubse  OF  BUSINESS,  or  of  natural  eyents, 
although  he  may  properly  be  held  responsible  for  a  neglect  to  provide 
against  risks  or  perils  to  which  property  intrusted  to  his  care  may  in  the 
ordinary  course  of  business  be  expoaed.    Johnaon  v.  MarHn,  193. 

IL  Pbinoifal  is  NOT  Liable  on  Bill  or  Exchanoe  Dbawn  by  Aosnt  in 
M18  Own  Name,  although  it  contains  a  direction  to  the  drawee  to  charge 
the  amount  to  the  account  of  the  principal  Bank  qfEHHsh  N,A,y. 
Hooper,  390. 

4  Bank  Disoountino  Bill  Drawn  by  Agent  in  his  Own  Name,  against  a 
firm  of  which  the  principal  was  a  member,  and  accepted  by  the  firm  In 
favor  of  another,  by  whom  it  was  indorsed,  cannot  sustain  a  claim  against 
the  estate  in  insolvency  of  the  principal  individually,  on  account  of  an 
original  indebtedness,  independent  of  the  bill,  although  the  piooeedi 
applied  to  his  use.    Id, 

See  Factors;  Sufeboabooes. 
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ALIBN& 

i.  PomoH  SoTSEEioir  mat  Bum  nt  Oomn  ov  MnsouBL    Kimg  ^/Nuito 

T.  Kmeppeif^M  Adm^r,  €39. 
%  WBimi  SuBJWT  or  Pbosbia  Bbooios  Ihdbbxkd  to  his  Sotkbbiov,  by 

tha  Iawi  of  that  kingdom  h«  may  be  made  to  anawer  for  aooh  indebled- 

■aM  In  the  oonrtt  of  MiMOuri.    IdL 

L  Rvu  or  OoMMoii  Law  rmja  Owmn  or  Gamji  is  Bouhd  to  Kxkp  T&sii 
WRBur  Ikcloscjrs  is  not  applioable  to  the  condition  and  oireamstanoM 
of  the  people  of  Miasiasippi,  and  is  not  in  force  in  that  state.  Vicktbtirg 
dt  Jaekatm  B,  B.  Co.  v.  Patton,  65Z 

IL  Ix  Mnsissim,  Ownsb  or  Gattlb  mat  Pxbmit  Thsm  to  Oo  at  Labos  is 
the  neighboring  range,  and  is  not  liable  as  a  trespasser  for  the  damags 
done  by  them  to  the  premises  of  his  neighbor,  which  are  not  inclosed  bf 
a  lawful  fence.    Id, 

IL  PavrmoHS  •»  diARxns  or  Mmnnirn  axs  Imimookcilabi  b  with  Oom- 

MOir-&AW  RuLB  that  ownscsof  cattle  are  bonnd  to  keep  them  at  homs^ 

and  are  mads  with  gefswacs  to  the  oontOHry  poliey,  which  has  long  sx> 

istsdthsre.   Id. 

See  Baqjuuds,  6-0. 

ARBITRATION  AND  AWARD. 

L  OOMMON-LAW   RiOHT  TO    SUBMIT,  BT  PaBOL,  BfATTBBS  DT  COMTBOTBBST 

between  parties  to  arbitration  has  not  been  taken  away  by  the  proTisioiis 
of  the  Iowa  code  governing  those  awards  which  are  designed  to  be  re- 
ported to  the  conrt  for  judgment  and  execution.    Ccn(/€r  v.  Dean,  93. 

iL  SUBMISSIOK  TO  AbBITBATIOIT    MUfTT  BK  MaDB  IX  HaNITSB  ReQUIBBD  BT 

Law  if  the  parties  wish  to  ask  the  aid  of  the  oonrt  to  enforce  the  award. 
Bat  if  they  do  not  wish  to  ask  such  aid,  they  may,  without  complying 
with  the  regulations  of  the  code,  make  a  subssission  by  which  thc^  will 
be  bound.    Id. 

H  SUBMISSIOK  TO  AbBITBATION  IK  MaHNKR  DiFIBRXNT  rBOM  THAT  RlQUIRBD 

BT  CoDK  may  be  regarded  as  the  means  mutually  adopted  by  the.partles 
for  an  amicable  settlement  of  their  difficulties,  and  should  have  the  force 
and  effect  of  a  settlement  made  by  the  parties  themselves.  In  such  a 
ease,  if  tliere  is  a  failure  to  comply  with  the  agreement  to  submit  or  with 
the  terms  of  the  award,  the  remedy  is  by  action  sither  on  the  n^gveement 
or  award.  And  theaward  may  be  set  up  asa  defense  to  an  action  pras^ 
outed  for  the  matter  therein  setUed.    Id. 

4»  AwABD  or  Abbitbatobs  mat  bb  AroixkBD  by  proof  that  it  was  made  with- 
out notice  to  one  of  the  parties  to  the  submission,  or  that  the  agraement 
to  submit  was  fraudulently  obtsined.    Id. 

ii  Abbitbatobs  ExAMiNuro  WiTHBSsn  in  Absbnob  or  Pahtt  will  Justify 
him  in  abandoning  the  reference  and  demanding  a  rescission;  bat  if  h« 
oontinass  to  take  part  in  the  j^^w^^^j^g  ^#<^>  *h^  faiAimm^  ^  ku  faiawi, 
•dgs^  it  la  a  WBlTsr  of  the  imgnlarify.    Small  r.  JWdhqf,  856. 

SeeRarxBrn^ 


I 


l2n)EX.  'bO& 

A8SIQNMBNTS. 

L  Konox  ov  AasiomnEKT  of  Nok-niootiabli  iNsmuMKNT  must  bk  (}nrxH» 
in  order  to  rsnder  the  Bssignment  y&lid.     Merekaait^  etc  Bcakk  t. 

S.  DiBTOR  Who  in  Good  Faith  Pats  IXbbt  bbvorv  Kotiok  of  AasioK- 
mKT  TSBRSOT  ts  Dot  liable  to  pay  it  orer  again  to  hii  crediior'e  assignee. 
Dodd  ▼.  BrOU,  641. 

S.  Dked  of  Ajssiokmsnt  Tbaitsfebbtko  "All  Pbopsbtt  of  Etsrt  Da- 
BORiPnoN,  Real,  Pkbsonal,  Mixbd,  or  Choses  in  Action,  in  whoae- 
BoeTer  hands  the  same  may  be  £oand,**  is  eufficient  to  pass  reclaimable 
dividends,  and  Teats  them  in  the  tmstee  for  the*  benefit  ef  the  esilMif  qm 
tfiMf.    Lexmgkm  L\ft  etc  Ina,  Co,  v.  Page,  165. 

SeeBAiLMnm. 

ATTACHMENT. 

1.  In  Action  not  F6undbd  on  Oontsact,  Plaintiff  la  not  Entitubd  to 
Attaohiixnt  on  the  ^ound  that  the  defendant  has  property,  good#» 
money,  lands,  and  tenements,  or  choses  in  aotion,  not  exempt  from  exeoa- 
tion,  which  he  refuses  to  give  either  in  payment  or  secnrity  of  the  debt. 
Raver  ▼.  Webiter,  96. 

S.  In  Action  on  Attaghh ent  Bond,  Bxoord  and  Proceedings  in  Orioinal 
Case  are  competent  evidence  for  the  plaintiff.    Id, 

5.  Where  Petition  Charges  that  Plaintiff  in  ArrACHMSNT  Acted  Will- 

fully Wrong  in  suing  out  the  writ,  and  seeks  to  recover  exemplary 
damages,  the  true  issue  is  whether  or  not  such  plaintiff,  when  he  made 
hu  affidavit  for  the  writ,  had,  as  a  reasonable,  prudent,  and  cautioua 
man,  good  reason  to  believe,  and  did  believe,  what  he  stated  therein  aa 
tme.  And  evidence  tending  to  show  that  he  had  reasonable  grounds  to 
believe  what  he  stated  in  such  affidavit  is  admissible.    Id. 

A,  Word  "Wrongfully,"  as  Used  in  Section  1854,  Iowa  Code,  Means 
unjustly,  injuriously,  tortiously,  in  violation  of  law.    Id, 

A.  To  Make  Act  of  Creditor,  in  Suing  out  Attachusnt,  Willfully 
Wrong,  and  entitle  the  debtor  to  exemplary  damages,  it  is  not  enough 
to  show  that  the  attachment  was  wxongfully  sued  out,  but  it  must  further 
appear  that  the  creditor  procured  the  attachment  without  any  reasonable 
ground  to  believe  the  truth  of  the  matters  stated  in  the  affidavit,  and 
with  the  intention,  design,  or  set  purpose  of  injuring  the  debtor.     Id, 

t.  Judgment  for  Defendant  in  Attachment  Suit  is  Sufficient  Evidence 
that  there  was,  in  fact,  no  ground  for  the  institution  of  the  suit;  but  it  is 
not,  in  an  action  on  the  attachment  bond,  conclusive  evidence  that  the 
plaintiff  in  the  attachment  acted  willfully  wrong  in  suing  out  the  writ, 
and  that  he  had  no  reasonable  grounds  to  believe  what  he  stated  in  his 
affidavit  as  tme.    Id. 

7.  ATtAOBiNG  Creditor  la  not  Entitled  to  Injunction,  on  the  groond  of 
fraud,  restraining  the  disposition  of  hisi  debtor's  property  in  the  sheriff's 
hands  vnder  judgments  and  executions.     Martin  v.  Miehaelt  656. 

6.  OfiiCBR  Attaching  Trunk  is  not  Liable  for  Intermeddung  with  its 

CoMTKN'n,  which  are  exempt  from  attachment,  if  he  does  it  to  no  greater 
«itHit  than  merely  to  remove  them  from  the  trunk,  and  deliver  them  to 
the  owner,  or  upon  the  owner's  deoliaing  to  receive  them  ulieu  effsred. 
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to  keep  tliMB  Midy^iiiitfl  oaOcd  f or.    Pim*  Sawjer,  J.     TMBm»r,Fnti, 

720. 
t.  Tkunc,  Gabeviv-box«  ahd  Bbiabtpih  amm  hot  Rxempt  tbom  Arua- 

warm  lioaMliold  fnnutnro and  weving  apparel  nocewMy  for  the  dabfeor 

and  hii  fomiljr*  andar  tlia  Nav  Hampahira  atatofea.    Id, 
M.  Qabwihhkb  n  Bouvd  to  Anbwkb  aa  to  hia  indabtedBaaa  to  tha  daiand- 

ant  namad  in  tha  prooaaa,  and  anchanawar  oannoti  tharafare^  ba  ngardail 

M  BMralj  Tolnntaxy.    JMd  t.  BroU^  641. 

ATTORNEY  AND  CUENT. 

I*  AtloiftBvr  RAfl  No  LuDi  iTrov  Jvdombnt  iob  bo  Goob.  witlMat  nolioa 
of  Ilia  claim  tharafor  to  tha  Jndgroant  dabtor.    Dodd  r.  BtoU,  Ui. 

&  AmonoDiT  bt  Judombvt  Cbbditob  ov  JuDOicBirr  to  AnoBnET  BM^pa 
any  atatnta  lian  for  ooata  which  tha  attorn^  may  hava  had  tharaon.    Id, 


BAILMENTS. 

1.  BaZLBB  RAfl  No  AaSIONABLB  IXTBBBST  WSDOtB  BaILMBIIT  MAT  BB  TBBMI- 

viSBD  AT  Will  of  aithar  party,  or  where  a  paraonal  confidenoa  la  ra- 
poaad  in  tha  bailaa.    BedUp  y,  (Mbg,  75Z 

&  Bailbb  mat  bt  Cobtbaot  hatb  AaaiQBABLB  LrTBBisT  IS  Baiuixht 
where  there  ia  no  paraonal  confidenoa  repoaad  in  him  and  tha  holding  If 
for  a  term;  bat  anch  aaaignment  will  tranafer  the  bailee'a  intereat  only, 
and  the  aaaignee  will  hold  the  property  in  the  aame  manner  aa  did  tha 
vendor.    Id, 

%,  Plbdgbx,  Pawnbb,  OB  Othib  Bazlbb  hatiho  Libn  on  Pbofxbtt  Baxlu 
MAT  HATB  Amohablb  Intbbb8t  therein  to  the  extent  of  hia  own  debt, 
bnt  not  beyond  each  amount.    Id, 

C  Bailmbht  tob  Hibb  vob  Tbbm  n  Endbd  bt  Absolutb  Salb  bt  Baojci 
of  the  property  bailed  before  the  expiration  of  the  term,  thoogh  anch 
aale  paaa  no  title,  and  the  owner  may  maintain  trover  therefor  if  the 
vendee  refnaea  to  make  delivery  on  demand;  and  the  rule  ia  the  aame 
though  the  bailee  had  a  right  to  parohaae  the  article  within  the  tann 
by  paying  the  price  thereof.    Id, 

ft.  Baileb  ov  Stbbbs  undeb  Salb  to  Him  on  Condition  that  they  were  to 
remain  the  bailor'a  (vendor's)  property  nntil  paid  for  by  the  former  may, 
before  payment,  transfer  them  to  another,  subject  to  the  bailor'a  claim, 
and  the  transferee  will  acquire  tlie  aame  rights  as  his  transferrer  had, 
and  on  tender  of  the  price  will  become  owner  of  the  property.    Id, 

ft.  Onb  Who  Dxpoarra  Money  with  Anotheb  to  bb  Afpubd  to  Thibd 
Pebson'b  Bbnbtit  mat  Countsbmand  Afpbopbiation  at  any  time  be- 
fore it  has  been  applied  to  that  purpoae,  or  before  such  an  engagement 
lias  been  entered  into  between  the  depositary  and  the  one  for  whoae  ben* 
afit  the  money  wma  originally  depoaited  as  createa  a  privity  between 
them,  and  amoants  to  an  appropriation.     WuUdeff  v.  Ibfe^  71S- 

bankbuftcy  and  INSOLVENOT. 

1.  DBBtOB'fl  PB0MI8B  TO  PaT  DbBT  DiSOHABOBD  IN  BaBBKUWUI  WAITBi 

Dbienbb  ot  DnoBABOB,  and  reatona  the  debt  to  ita  oonditioB  of  a  valid 
legal  obligation.    Badgir  v.  Oilmortt  12k 
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IL  PftomMkBT  Nom  mat  bb  Ikdobsbd  avtib  Dischabos  or  BAincBunort 
and  iMnwifA  pro  tamiQ  hy  »  promiM  to  the  indonee  to  pay  a  partof  tht 
a0l%  ao  M  to  ifif  a  aabieqiiant  indonee  a  right  of  aetkMi  thareoa*  74. 

BANKS  AND  BANKING. 
Baa  Attoror,  4;  NmotiabiiB  IxnmuiiBinif  ft. 

BOND& 
Sea  Atcaohmbit,  2,  8. 

B0UNDABIB8. 

I.  Fabtt  BuiLDaia  ov  Bn  Omr  Land  ahd  tbubt  Vbm  Wall99Am* 
OTHiB  ia  not  liable  to  the  owner  for  one  half  the  ooat  of  thawalL  Ahrm^ 
ktmu  T.  Krautier^  698b 

t.  Iff  Pabtt'b  Wall  n  Ubbd  bt  Aitotbbr  to  OwNXB'ii  Ihtubt,  hfa  ranadj 
ia  an  action  for  damagea  reanltiDg  from  each  injury.    Id, 

SeeDBXiNi,  6-9. 

COMMON  GARRIEB8. 

I.  BiTBDBy  ov  Pboov  whvbb  Pbbsov,  not  PAasBNOBB,  18  Injubbd  bt  Pab> 
gEHOBB  Oabbibb  IB  npon  Bueh  person  to  show  that  he  exeroiaed  doe  oare^ 
and  that  the  carrier  was  guilty  of  negligence,  which  was  the  canae  of  the 
injury.    Lueeu  v.  New  Bedford  etc  R,  R.  Co,,  406. 

iL  PA88BNOBB  OaBBIIB  NBBD  ExZBOIBB  ONLY  OrDINABT  OaBB  TOWABD  OnB 

Who  Entbbb  Cabs  not  as  Passbnobb,  but  to  assist  an  aged  and  infirm 
relatiTe  to  a  seat,  and  is  not  bound  to  give  such  person  any  speoial  notice 
of  the  time  of  the  departure  of  the  train.    Jd» 

ti  Onb  Entbbino  Cabs  or  PAflSBNOKR  Gabrub,  not  ab  Passbnobb,  bat  to 
accompany  infirm  relative  to  a  seat  as  a  passenger,  cannot  recover  for 
injuries  received  in  leaving  the  cars,  if  he  attempted  to  leave  the  cars  after 
the  train  waa  started,  or  finding  the  cars  in  motion  as  he  was  going  oat| 
persisted  in  making  progress  to  get  out,  and  if  such  attempt  was  the  cause 
of  or  contributed  to  the  accident,  even  though  there  was  n^ligence  in 
the  carrier  in  moving  the  train  and  in  a  jerk  occurring  after  the  starting, 
which  concurred  in  producing  the  injury.    Id, 

4.  DuTT  Imposed  upon  Comf  on  Oabbisb  to  Stop  at  Ant  Pabtioulab  Sta* 
TiON,  after  having  advertised  to  do  so,  was  imposed  upon  him  as  a  com- 
mon carrier,  and  did  not  proceed  from  a  special  contract  to  transport 
any  particular  passenger.    Heim  v.  McCaughan,  588. 

1  Whbbb  Ck>MM0N  Cabbieb  Adyxrtisbs  to  Stop  at  Cbbtain  Station,  and 
Takb  up  Pabsbngbbs,  and  Nbolbots  to  do  so,  the  courts  are  inclined 
to  conaider  an  action  against  him  for  his  neglect  as  founded  in  tort,  nn« 
less  a  special  contract  is  very  clearly  shown  by  the  declaration.  The 
action  must  be  regarded  as  in  the  nature  of  an  action  on  the  case  for  the 
violation  of  the  duty  of  the  carrier,  arising  from  his  engagement  to  the 
public  The  character  of  the  action  must  be  determined  by  the  natnia 
of  the  grievance,  rather  than  by  the  form  of  the  declaration.    Id. 

IL  Whbn  Ck>Mif on  Gabbibb  Adtbbtisbs  to  Stop  at  Cbbtain  Station  and 
Takb  up  Pabsbnobbs,  he  is  bound  by  the  rules  of  the  oommon  law  ta 
perform  hia  undertaking,  and  no  oonaideration  other  than  tha 
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UgjtX  oUigttifln  rmtiag  upon  him  £ram  the  nntara  of  his  bosmais  Jiead  bt 
■bown  fay  ooe  who  has  faoea  iajurad  by  his  aota.  Unlflu  good  uiii  suffi* 
CMBfc rmann  be  ■hown,  any  indindaal  iojorad  by* Tiolatiii  •<  hia  obli* 
gationa  may  maintain  an  action  for  the  injury.    Id, 

t.  OSUOATIOH  OF  CaBBXSB  TO  StOP  AT  STATXCOr  lOR  PASSKKOKBa — ^EVXDKNCI 

TO  ExPLAiir  Ljmcut  Imoobbino  Such  Obuoatiov. — A  line  of  ateam- 
•ra  oonYeyed  the  maila  and  paaaengera  between  two  pointa.  They  occa- 
aiooally  atopped  at  intermediate  atationa,  first  giving  notice  of  their  in* 
tention  ao  to  do.-  The  qaeation  waa,  whether  the  company  were  nnder  a 
legal  obligation  to  atop  at  a  certain  atation  at  a  apecified  time,  and  take 
on  paaaengera.  It  waa  ahown  that  the  company  wrote  a  letter  to  the 
poatmaater  at  thia  atation,  telling  him  to  have  a  mail  ready  at  thia  time, 
aa  they  were  going  to  atop  one  of  their  boata  there  to  receive  the  aame. 
They  also  directed  him  in  thia  letter  *'  to  advise  all  who  might  fed 
intereated,"  of  thia  fact.  He  poated  the  letter  in  aoonspicnooa  place. 
Held,  that  the  requeat  above  quoted  extended  to  peraona  desiring  to  take 
paaaage  upon  the  boat,  aa  well  aa  those  interested  in  the  mail,  and  that 
it  waa  proper  to  introduce  evidence  outside  of  the  letter  for  the  purpose 
of  ahowing  thia  fact.  It  waa  proper  to  consider  not  only  the  letter  mak- 
ing the  appointment,  but  the  circumstances  under  which  it  was  written, 
and  the  buainess  in  which  the  company  was  engaged.  Id, 
Sb  It  IS  No  BzouBV  on  Part  of  Carrtvr  or  Mails  and  PAssnroKRs,  Who 
HAS  Failed  to  Keep  his  Obuoation  to  stop  for  passengers  at  a  certain 
time  and  point,  to  say  that  had  he  done  so  he  would  have  been  unable  to 
perform  his  contract  to  deliver  the  mails  on  time.    Id, 

f  •  JiTBT  UAt  nr  THEIR  DISCRETION  AWARD  EXEMPLARY  DaMAOSS  AGAIKSf 

OoMMON  Carrier  in  an  action  founded  upon  tort  against  him,  in  neglect- 
ing to  keep  his  obligation  to  stop  at  a  certain  station  at  a  certain  time, 
whereby  plaintiff  was  deceived  and  injured.    Id, 

10.  Iir  AonoN  por  General  Damages  Arising  Dirbctlt  prom  Qbixtance 
OoMPLAiNED  OF,  and  as  the  necessary  effect  of  the  wrong,  the  law  pre- 
aninea  damages  to  have  accrued  from  the  wrong,  and'  it  la  not  necessary 
to  state  the  particular  circumstances  of  aggravation  in  the  declaration. 
Cfonaequently,  in  an  action  against  a  common  carrier  for  a  violation  of  hia 
duty  in  not  stopping  at  a  station  for  passengers,  plaintiff,  who  was  injured 
thereby,  may  show  in  aggraTation  of  his  damage  the  delicate  state  of  hia 
health,  whereby  the  wrongful  act  of  the  defendant  operated  with  peculiar 
diatreaa  upon  him,  without  alleging  it  in  hia  declaration.    Id, 

11.  Damages  to  Ck>0DS  on  Ant  Part  of  Line  of  Transportation,  which  ia 
composed  of  the  line  of  aeveral  carriers,  who,  by  their  common  agents 
■icree  to  transport  the  goods  over  the  whole  line  at  a  specified  freightage^ 
which  is  to  be  divided  among  the  several  carriers  in  stipulated  proper* 
tions,  may  be  set  off  in  an  action  by  one  oarrrier  for  the  whole  freight* 
age.    FUekburg  R,  R,  Co,  v.  Hanna,  427. 

U.  OoMMON  Carrier's  Responsibiutt,  as  Such,  Commences  as  Soon  as 
Goods  are  Dslitered  to  and  accepted  by  him  for  the  purpose  of  trans* 
por^tion,  though  not  immediately  laden  upon  the  veaael,  car,  or  carriage^ 
in  tu )  abaence  of  stipulationa  reatrioting  his  liability  in  this  respect.    Id. 

IS.  One  Who,  hating  Contracted  to  Carry  Goods  to  Certain  Plao% 
Conyrkts  Pars  of  them  to  his  own  use  on  the  way,  may,  in  an  actio* 
against  tae  owner  of  the  goods,  recover  the  whole  of  the  freight  ttipnlalad 
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to  be  pftid,  if  the  defendant  does  not  claim  any  dedaction  for  the  gooda 
not  delivered.    IJiU  r,  Ltadbetter,  905. 

14.  Cabrisb  ganvot  Aoquirb  Libn  ok  Pbofebtt  of  UiriTBD  STAna  €km 
KRyiUNT  for  hia  aenrioea  in  traoaporting  each  property.  IhtftU  v.  QoT' 
fhan^  543. 

15.  Common  Cabrisb  hab  Lrn  uton  Qoodb  Tbanspobtbd  by  him,  and  a  right 
to  retain  the  poeaeation  of  them,  as  against  the  general  owner,  until  hia 
reaaonable  charges  are  paid.    Ames  v.  Palmer^  271. 

II.  Same  Consequxncb  Attach  to  Lixn  or  Common  Cabriebs  aa  to  that  ol 

a  factor.    Id, 
17.  Common  Cabbieb*s  Lixn  Don  not  Dkpbivb  Owvbr  ov  €k>OD0  or  Bmbt 

to  their  immediate  poaseanon  as  against  a  wrong  doer.    Id, 

COMMON  LAW. 

OoMMOH  Law  ov  Bnolamo  is  Law  or  MiasissiPiri  only  so  Fab  as  it  is 
adapted  to  oor  inatitationa  and  the  circumstances  of  the  people,  and  is 
not  repealed  by  atatotea,  or  varied  by  usages  which  by  long  custom  have 
aaperseded  it.    Viehburg  Jb  Jackson  li,  H.  Co.  v.  Patton^  552. 

CONSTITUTIONAL  LAW. 

Lboiblaturb  mat  Pabs  Laws  Altkbino,  ob  Even  Taking  Away,  Rmmi- 
Biia  for  tha  leoovery  of  debts,  or  for  the  recovery  of  oompenaation  la 
damagea  for  torts,  withoat  incurring  a  violation  of  the  proviaiona  of  the 
oonatitntion  which  forbid  the  passage  of  ex  pott  facto  laws.  Lord  v, 
Chadbotame^  2iO. 

Sea  Emixknt  Domain;   Bz  Post  Faofo  Laws;    RxxBOSFionvB  Laws; 

Statutes, 

CONTRACTS. 

L  CoNTBAor  is  Ootsbnbd  bt  Law  of  Statb  whbbb  Madb,  wmbn  Ail  ov 
Pabtib  to  it  reside  in  and  it  was  intended  to  have  effect  in  that  state. 
Spean  v.  SliToptMrt^  206. 

&  In  Constbctino  Contbacts,  Subject-mattxr  and  Intbntion  or  Partib^ 
as  well  as  other  facts  and  circumstances,  may  be  inquired  into,  though 
the  words  are  to  be  taken  as  proved  exclusively  by  the  writing.  Foley 
V.  MeKeegan,  107. 

S.  Pabol  Evidkncb  is  not  Admissiblx  to  Contbadict  ob  Vabt  Tkbms  of 
a  written  instrument,  but  this  rule  is  directed  only  against  the  admis- 
aion  of  any  other  evidence  of  the  language  employed  by  the  parties  in 
making  the  contract.  The  writing  may  be  road  in  the  light  of  surround- 
ing circumstances,  in  order  more  perfectly  to  understand  the  intent  and 
meaning  of  the  parties.    Emery  v.  TFe&«^,  274. 

4  MxANiNo  or  WoBDS  AND  Tkems  or  Contbaot  18  TO  Bx  Dbtsbminsd,  In 
the  absence  of  fraud,  by  their  known  or  proved  signification,  and  not  by 
the  declarations  of  the  parties  at  the  time  the  contract  was  made.  Pi(2s- 
hwy  V.  Lochtt  711. 

Ik  MiANiNo  or  Txbm  "Ship  Timbkb,"  as  used  in  a  oontraot  by  wfaieh  the 

defendant  was  to  take  all  the  white-oak  upon  the  plaintiffii'  lot  that  was 

■nitable  therefor,  cannot  be  shown  by  dedarations  of  the  dafendaBi,  at 

.ttM  liina  of  making  the  contract,  that  the  vessel  for  wUofa  Iw  (Mgaad 
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tlM  timber  wai  %  imaa-siaed  one,  a|id  that  he  WBatad  the  amall  tUMi 
upon  the  lot  to  pnt  into  the  top  of  the  TeiseL    Id, 

C  MOMiT  n  Katukal  Standard  ov  Valux,  end  when  the  mm  in  a  eontnol 
to  be  peid  by  one  perty  to  the  other  ii  expreesed  in  doUnn  and  oenti,  il 
•hoald  not  be  rejected  for  a  more  onoertain  standard.  Heywood  t.  ITqp- 
wood^  277. 

7*  Ko  WoBD  nr  Oontraot  is  to  u  Tbbatxd  ab  Rbduvdakot  if  any  meas- 
ing  raaeonable  and  ooneUtent  with  other  parte  oen  be  given  to  it.    Id. 

C  CoirasAct  TO  Pat  Ckbtaix  Sou  ur  Sfwcoio  Aancun  at  an  agreed  priee 
il  for  the  benefit  of  the  debtor,  who  hat  the  election  to  pay  in  that  man- 
ner or  in  money  at  the  time  agreed  npon,  and  a  tender  made  by  bun  at 
the  exact  time  of  paymenti  in  lawful  money,  ia  a  bar  to  an  action  on  the 
oontraot.    Id, 

•»  Whbrb  Lnasi  Aqrbis  to  Pat  Fobtt  Dollabi  a  Ybar  nr  Sncmo 
ABnaUES  at  an  agreed  price  as  rent  for  premises,  if  he  tenders  the  arti- 
cles at  the  time  agreed  npon  the  lessor  is  bound  to  take  them  at  the 
■ttpalated  price;  bat  if  the  lessee  fails  altogether  to  deliver  ihe  artides, 
the  standard  of  the  damages  to  the  lessor  is  the  forty  dollars  agreed  npon 
by  them  in  the  contract.    Id, 

M.  Pouox  Officxr  ganvot  Stipulatb  ion  Extra  CoiiFXKaATioN  nor  take 
reward  for  services  rendered  within  the  daties  of  his  office,  and  for  which 
be  receives  a  stated  salary.     Kick  v.  JHerry^  658. 

11«  FOBXION  GOMTBAGT  AGAIHST  PUBUO  POLICT  OF  MASSAOnUBBTTS  WILL  ROff 

TBBRB  BB  Enforobd,  even  if  it  was  valid  where  it  was  made.  Sale  of 
service,  amoanting  to  a  form  of  slavery,  comes  within  the  mle;  and  no 
oomity  requires  it  to  be  enforced,  or  will  suffer  it  to  be  executed.  Par^ 
•OM  V.  Tra$k,  502. 
IS.  Contract  fob  Skrvicb  must  bb  Cebtain  axd  DxFiNrrx  as  to  the  nature 
and  extent  of  service  to  be  performed,  the  place  where  and  the  person  to 
whom  it  is  to  be  rendered,  and  the  compensation  to  be  paid,  or  it  wiU 
not  be  enforced.  Id, 
Bet  CoBPOBATioNS,  14, 17,  18;  Damages,  10-19;  Statotb  of  Fbaudi. 

CONVERSION. 
See  Co-TXNANCT,  9. 

CORPORATIONS. 

L  CouBT  OF  Chancibt  has  No  Peculiar  Jubisdiohon  ovbb  OoBFOBAnoBa^ 
to  restrain  them  in  the  exercise  of  their  powers,  to  control  their  action, 
or  to  prevent  them  from  violating  their  ch(^rter,  in,cssee  where  there  is 
no  fraud  or  breach  of  trust  alleged  as  the  foundation  of  the  claim  for 
equiUble  relief.     Treadwell  v.  SaUdmry  Mfg.  Co,,  49a 

t»  Rights  Ain>  Duties  of  Cokporations  are  Regulated  bt  CoiiMov  Law, 
which  in  most  cases  furnishes  ample  remedies  for  any  excess  or  abuse  ol 
corporate  powers  and  privileges  which  may  injuriously  affect  either  pub- 
lic or  private  rights.    Id, 

IL  Bill  in  Egumr  can  be  Maintaixed  agactst  Cobpobatiov  onlt  waxa 
there  is  no  plain  and  adequate  remedy  at  law,  and  a  case  b  presented 
which  entitles  a  party  to  equitable  relief,  under  some  general  head  ol 
ohanoery  jurisdiotion.  This  mle  applies  to  stookboldsn  as  will  as  la 
0llisr  persons,    /i. 
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L  RiOBn  Ain>  Ruuuius  ov.  Stocvholdbbs  AOAnm  GoBVOBAHOirs  amm  no* 
DxpEHDBirr  o:f  Catacitt  in  which  they  own  shara  hi  the  oorponltt 
ttook.  All  lUnd  on  a  perfect  equality  aa  to  righta  and  ramediea.  On* 
who  holda  aharaa  aa  tniatee  ia  on  the  aame  phuie  aa  one  who  holda  thean 
in  Ilia  own  right.    Id, 

fw  SiaiaHQ  ov  Nonoi  ov  Opximro  ov  Books  ov  SuaacRirnov  to  Stook  by* 
majority  only  of  the  peraona  appointed  by  the  charter  to  anperintend  ths 
orgftnintlon  of  the  corporation,  where  the  charter  providea  aimply  that 
the  boolia  ahall  be  opened  nnder  the  directiona  of  the  pcrMoa  named,  in 
aoffieient,  and  afforda  no  defenae  to  an  action  on  anbaeription.  Pauhtifi 
B.  M.  Co.  T.  Wkii€,  257. 

C  Coimucv  ov  SuBflcsimoN  to  Cobporati  Stock  is  CoMVumi  aa  aoon  an 
theoorpoimtion  ia  organized,  and  liaa  proceeded  r^gnlarly  to  ascertain  wli» 
are  its  corponton.    Id. 

7t  Rboord  ov  Cobfokatioh  SHOwDra  BiQuism  Kukbkb  ov  Shabbi  8i7»^ 
8CRIBKD  to  anthorise  its  oi^ganiation,  together  with  the  namea  of  th» 
sabacribera,  eta,  to  liave  been  duly  aaoertained  and  reported  by  a  oon^ 
mittee,  which  report  waa  dnly  accepted,  ia  8n£Eicient  evidence  of  dae  or^ 
gudsatioD,  in  an  action  npon  a  anbaeription  to  stock,  there  being  no  proof 
to  the  contrary.    Id, 

ti  RnQunucnKT  ov  Chabtbb  that  CoiTAiiff  fkr  Cbkt  ov  Cost  shall  bb 
SnxaoBiBED  before  a  railway  company  aliall  commence  the  conatmctioo  ol 
any  eeotion  of  ita  road  does  not  affect  the  organization  of  the  company^ 
and  non-compliuice  therewith  will  not  defea«  an  action  to  recover  stock 
assessments  against  a  subscriber.    Id, 

••  Stock  Assbbsmbnt  is  not  Invalidatbo  bt  Absbkck  or  Illsoalttt  of 
Dbbts  of  the  corporation,  where  the  assessment  waa  made  for  a  lawful 
purpose.    Id, 

10.  Stock  Subscbiption  is  not  Invalidaticd  bt  Ibbbsponsibilitt  ov  OrHxa 
Svbsgbibkbs  for  sharea  necessary  to  be  subscribed  before  the  organumtioii 
of  the  corporation,  if  such  other  subscriptions  were  made  and  accepted 
by  the  company  in  good  faith,  the  subscribers  being  apparently  responsi- 
ble, and  evidence  of  their  irresponsibility  is  no  defense  to  an  action  on  ik 
aabaoription  of  another  shareholder.    Id, 

U.  I>10LABATION8  OV  SUIHCBIBBB  TO  CORPOBATX  STOGK,  ShOWINO  HIS  SUB- 

soBiFTioir  Fbaubulizit  and  not  accepted  in  good  faith,  made  long  after 
the  organisation  of  the  corporation,  are  not  admissible  to  show  that  th» 
corporation  was  not  duly  organized,  in  an  action  on  another  stock  suIk 
aoription.    Id, 

IS.  BviDxycB  ov  CiBcuiisTANCss  ov  Stock  Scbsobtbkb's  Attkndancb  at^ 
Mbbtiiio  of  directors,  at  which  certain  assessments  were  made,  and  of 
hia  signing  the  call  therefor,  ia  immaterial,  in  an  action  to  recover  asseaa 
ments,  aach  meeting  having  taken  place  long  after  the  organization  of  th* 
oorpoimtiony  and  after  its  right  to  make  sssessments  had  been  perfected. 
Id, 

IS.  Whbbb  Gavital  ov  Ck>RPOBATioN  Consists  nr  Amount  Paid  vob  Stock 
therein  by  the  shareholders,  any  money  advanced  by  them  beyond  what 
is  due  on  their  stock  becomes  a  debt  against  the  corporation.  LmngUm 
Hft  €te,  Jna,  tte.  Co.  v.  Page^  166. 

li.  Shabiboldkbs  hatb  as  Much  Bubt  to  Oohtbaot  wiih  OornKmiatm 
aa  if  they  were  strangers.    Id, 
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IS.  Sbarxholdxh  Who  n  Gbkdrob  ov  GoBFOiUTioar  may  be  pftfamdlB 
an  aangnmeot  made  by  it,  and  no  inf eranoe  of  a  frandnleitt  intani  cm 
be  dediioed  thenfrom*    /d* 

10.  Di viDBaue  DmoLAaxD  from  Paowrs  oq  preminma  on  ime»piied  riaiBi  aie 
aubject  to  reclamation  by  the  corporation.    Id, 

17.  Covo&ATiOHa  KAT  Makb  All  CoMTBAcn  that  abb  NBonaABK  avd 
U8D17L  to  enaUe  them  to  cany  on  the  buineaa  or  aooompliah  theofajecto 
of  their  inoorporation.    Old  CclUmff  IL  R.  Corp,  ▼.  Anhm,  39A. 

18.   BaILBOAD  CkXBPOBATION  MAT  PmtCHASB  AND  CSOMTllAGT  TO  SXUi  JjlSB 

bought  by  it^  ao  that  gnvel  may  be  dng  thecelrom  and  oaitied  over  iti 
road  at  an  agreed  f  reight»  to  be  delivered  to  and  naed  fay  a  third  penon. 
id. 

It.  BAnAOAoOoMPAifT  MAT  Sub  iw  ITS  OwKNAifxooikwrittan  order  to  d» 
liver  atock  to  "D.  A.  N.,  president  of  the  Eaatem  Baihnoad  CoBpony.* 
KaUem  BaUrood  Co.  v.  BenttUel^  384. 

Ml  CoBFOBATioir  MAT  StLL  ITS  AsBxn  TO  Niw  CoBFOBATiOH  aod  tako  the 
•took  of  the  latter  in  payment,  with  the  aasrat  of  the  majority  of  the 
atoekholdera  of  the  old  corporation.    TrtadweU  v.  SaiiAmrjf  Mflh  ^^  ^^ 

SL  Statutb  Mbbslt  Pbbmitthio  Chabteb  ov  CouroBAnox  to  bb  Du- 
80LTBD  WITHOUT  RisoBT  TO  Leoislature  ifl  not  neoeewTtly  so  reatrict- 
ive  as  to  take  away  the  common-law  right  of  a  corporation  to  aell  its 
property  and  deee  op  ita  boaineea:  See  acts  of  Mass.  1851^  c.  55i.    Id. 

S2L  Right  of  Oobpobatioiib  to  Sell  theib  Pbopebtt  is  Absoluts*  at  Com- 
MOir  Law,  where  they  act  by  a  ma|ority  of  their  atockhotdera;  and  this 
right  is  not  limited  as  to  objects,  circuasatancea,  or  qnantity.    Id, 

{3,  RioaTovGojiFOBATiQy8To\yiiiBCFA2fDCii>SBBuai2nE8s. — GorponAiaiia 
of  a  private  character,  estabUsbed  solely  for  trading  and  mann&ctaring 
purposes,  have  a  right,  by  a  vote  of  the  majority  of  their  atockholdarB,  to 
wind  up  their  aflGidrs  and  close  their  business,  where  they  deem  it  eipedieat 
to  do  so.  Pnblio  policy  does  not  require  them  to  go  on  at  a  loaa.  Bnt 
railway,  canal,  turnpike,  charitable,  rdigions,  and  other  oorpomtkna 
eetablished  for  objects  ipum  public  are  exceptions  to  the  genaial  ndew   Id, 

S4,   MumOIPAL   COBFOBATION    D    NOT  LlABLB  IH    DAMAGES  FOB   VaKUB  OF 

Pbopebtt  Dkstboted  bt  Fibb  in  consequence  of  thelailnrecn  the  part  of 
the  city  anthorities  to  keep  its  public  dstema  in  repair,  and  to  profido 
ita  fire-company  with  hooks,  ladders,  and  other  neeeasaiy  appnratna. 
/\iteAv.  Oify  1/ aoeJM^Con,  180. 

K   MUKIOIPAL  OOBPOBATION  IS  KOT  LlABLB  FOB  OmOBBS'  UsiiAWlVrb  OF 

authorised  acta,  as  a  general  rule.    MiteheU  v.  Boekkutd,  2S9L 

96.  DiOLABATIOKS  OF  AlDIBM AN  ABB  NOV  SVIDBHGB  AOAINBt  COt  OF  I 

its  board  of  health,  when  he  waa  not  acting  in  behalf  of  either.    Id, 
See  BxBOunoMB,  1,  2;  Railboadb;  Statute  ov  LiMiiAX]na%  11* 

OO-TENANCY. 
L  SuBSGBiBXBs  TO  Ebxot  Mebtiko-housk  Comsxituti  Oo-tenabot,  abv  wot 
PABcmaiaPi  where  they  agree  to  pay  the  anma  aeveraUy  aabaoribod,  tko 
property  ol  eaoh  in  the  hooaowhen  erected  to  be  in  proportion  to  his  nb- 
■oriptloQ,  and  the  whole  to  be  aold  on  aoeh  terma  aa  the  majorilgr  ■hall 
approFe;  and  a  snbacriber  cannot  maintain  a  anit  Ib  equity  againal  Us 
MsonJatna  to  nd jnst  their  reapeotive  liabilities  wfaeie  ho  hisa  paid 
than  his  share.     Woodward  v.  Cawing^  211. 
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il  DiBD  OOKTBTINO  TO  TwO  PaBTIBB  AS  TSKAVn  OT  CfMlllOK,  Mrtiin  iwl 
•ttetoy  ^rnnnot  as  against  the  purehaser  at  a  sheriff 's  sale  of  the  interest  of 
one  of  tiie  oo*tenants,  under  a  judgment  recorered  against  him  prior  to 
the  date  of  the  deed«  be  shown  to  have  been  intended,  as  between  the 
grantees^  to  operate  as  a  security  by  way  of  mortgage  for  a  loan  made  to 
Us  oo-tenant  1^  the  one  whose  interest  was  so  sold.    Campbell  ▼•  Ltme^ 


H  C0-«HA1IT  IN  PO88SSSIOV  IB  VOT  ESTOPPED  TBOM  DbNTINO  TlTLB  OF  HU 

Oo-mAtrOt  where  he  came  into  possession  through  a  deed  from  another 
oo-tenant  i^^ainst  whom  he  had  obtained  judgment  of  possesrion  at  tiie 
time  that  the  deed  was  made,  at  which  time  a  writ  for  delivery  of  posses- 
sion was  in  the  hands  of  an  offioer.  This  hotter  proceeding  terminated 
the  00-tcnancy;  aotnal  execution  of  the  writ  was  not  necessaiy  to  efSBot 
that  object  Vamtm  r.  IMng,  691 
4  TMKAsrg  iH  CoMMoir,  Who  has  Oc»upiei>  asd  Taxes  Faoiifs  ov  Jonvr 
MtKAXE,  n  NOT  LiABU  90  HiB  Co<TXNANT  for  A  surphis  of  ths  foimsr's 
share,  unless  the  former  hss  received  in  money  more  than  his  shavsof  the 
mts  and  profits  of  the  oommoa  estate.    Peck  v.  Oarpenter^  4in» 

fk  AonON  AGAINST  TSNANT  IN  COMHON  RbCEIVINO  MoRB  THAN  HIB  ShAIUI 

OF  Bknts  and  profits  of  the  common  property  could  not  be  maintained 
at  oonmion  law,  but  under  the  modem  authorities  In  this  country  such 
•■  notion  may  be  maintained  where  the  defendant  has  aetaaUy  reosived 
more  than  his  share  of  the  entire  profits  after  deducting  all  reasonable 
charges,  and  the  balaooe  is  due  to  the  plaintiff,  and  not  to  the  other  oo* 
tenants,  bat  not  otherwise.    Mo9U  v.  Ron^  250. 

C  Tenant  in  Common  cannot  Maintain  AcnoN  aoainbt  Gd-tinant,  Ub- 
nro  the  common  property,  for  his  share  of  the  value  of  the  nse,  evea 
nader  the  modem  American  authorities.    Id. 

%  JkmoN  irNDSB  BCainx  Btatutb  again8t  Ck>-TENANT  BaGEiTiNti  Wholb 
BiNTB  and  profits  of  the  property,  or  more  than  hia  share,  is  not  main* 
trfwahle  mnlsBS  the  dedsimtion  alleges  that  the  property  has  actual^ 
ylsMed  rents  and  profits,  and  thsl  the  defendant  lias  taken  the  saoia 
without  the  plaintitf' 8  conseut.     Id. 

iL  BvKBT  Tenant  in  Common  is  Entttlbd  to  Separate  Enjotvent  of  hib 
Inteebst  in  the  property,  either  fay  a  partition  or  by  a  sale  and  division 
of  the  proceeds,  under  the  Maryland  statutes,  and  though  it  does  not  ap- 
pear that  a  sale  would  be  for  the  advanli^  of  the  partisB,  partition  may 
■IfU  be  had  as  a  matter  of  right,  and  it  will  not  be  ref used  on  tbe  ground 
of  the  difficulties  or  inconvenience  attending  it.    Campbell  v.  Lotoe^ 

%  On  Tenant  nr  Oommon  of  Pebbonal  pBOPEBarr  Hab  No  Biobt  to  Sell 
the  entire  piopeity  as  liis  own;  and  if  he  does,  he  beoomsa  liable  tiierefQf 
in  an  action  of  tort    BuHfonk  v.  Crooier^  47(K 

Ml  Bole  Oooufation  of  One  Tenant  in  Oommon  n  vor  Oukoee  of  Oihee, 

where  tiie  latter  does  not  choose  to  oome  in  and  enjoy  tiie  estate  with  his 

oo4enant,  and  the  latter  has  no  action  at  law  to  recover  for  anofa  eole  nee 

and  ooonpation.    Peek  v.  CarpenUTf  477. 

•  Afier-aoquibed  Title  mat  be  Set  uf  bt  PABinr  to  Deed  ov  PABTinov, 

whfch  reoltea  tlie  seiafai  in  fee  of  tlie  tenants  in  oonimon,  and  <<«»fa^«f 

BMtoal  oovenants  for  quiet  enjoyment  by  eaeh  of  tlie  portion  MrigrnnJ  l» 

him.    jDoone  V.  rOfeiftt,  M9. 
Am.  Daa  Vol.  LXYI— 09 
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UL  FKAonai  IV  PABXinov  Sun,  wHMBi  CoMYLAiHAin'a  Tetu  u  DiniD^li 
to  retein  the  bill  in  the  equity  eoort  until  the  title  can  be  tried  at  law,  bat 
if  the  complainant  baa  ahown  a  iBg^  tiUe^  and  the  defenae  ia  one  ocgd^ 
able  only  in  equity,  the  equity  court  muat  entertain  and  dedde  the  quai- 
tkm  of  title.    OemqMl  t.  Lowe,  33a 

I8»  Ck>ifnjLiHAxrTur  Pabtitiov  Suit  on  Bill  Aybbbixo  that  the  land  waain- 
oi^able  of  diviaion,  thatdefendant  refused  to  divide  or  unite  in  a  sak,  and 
that  it  was  for  the  interest  and  adrantage  of  the  partiea  to  have  the  aaaM 
aold,  and  praying  for  a  aale  and  for  general  relief,  on  proof  of  hia  title  as 
tenant  in  common,  is  entitled  either  to  a  decree  for  a  aale  or  lor  a  part^ 
tkm,  according  to  the  eridence;  and  in  such  case,  a  disinisaal  of  the  bill 
becauae  there  waa  no  proof  that  a  sale  would  be  advantageova  to  the  par- 
tiea is  erroneous,  and  the  party  ia  entitled  to  relief  under  the  general 
paayer,  notwithatanding  the  aTerment  that  defendant  refnaed  to  diTide 
the  property  was  inappropriate,  in  Tiew  of  the  averment  that  it  did  Ml 
admit  of  pMtition,  and  the  oaae  made  I7  the  bffl  ia  not  vitiatod  tfaanfay. 

M 

See  Equity,  I. 

OOVENAKTS. 

1.  Ko  Bbbach  ov  Ootbiaiit  aoairr  iHOUMSRaacM  ocouia  from  laot  thai 
grantor  held  the  land  on  a  condition  to  erect  a  houae  tiieveon  wftUa 
acertaintime.    Mabrook r.  Smiih,  446. 

%  To  Maxxtaik  AonoH  ov  Ootbtaiit  ow  Wasmmmtt,  plaintiiF  muat  ahoar 
eviction  or  what  is  tantamount  thereto.    Id, 

IL  BZQIFnON  ov  MORXGAOI  nr   Ck>TKIANT  AOAIXBT  IVOUMBSAKOB  IS  «0t 

BxmrDiD  fo  OomrAvr  ov  Wabbaktt,  ainoe  the  two  oovenaata  an 
not  connected  covenanta  of  the  aame  import,  and  directed  to  one  and  the 
aame  object.    Id, 

i»  Patmirt  bt  Grantbb  ov  Mo&voAoa  AOAnnr  Which  Hb  oould  hot 
Maxi  Aht  Legal  Dbvbhs^  for  the  purpoae  of  preventing  an  aetaal 
eviction,  entitiea  him  to  an  action  on  a  covenant  of  warranty.    Id, 

fw  GiuBm  MAT  EnovxB,  nr  AonoN  vo&  Bbkaoh  ov  CoTBiiAirr  ov  Wa»- 
BAOTT,  where  he  baa  paid  off  a  mortgage,  to  prevent  actual  eviction,  tha 
whok  amount  of  the  mortgage,  and  interest  thereon,  friiere  it  waa  paid 
befoca  the  trial,  even  though  it  waa  paid  after  he  conveyed  the  estate  ta 
another,  who  undertook  to  pay  the  mortgage  as  part  of  the  consideration 
of  the  conveyance.    Id, 

C»  Pabol  Evidkxcb  that  G&abtu  was  to  Takb  Oonybtakoi  Susnor  to 
Odtstahdihq  MoBiOAOi,  or  that  he  paid  litUe  or  no  oonaideration.  ia 
not  admissible  to  control  a  covenant  of  warranty  in  an  action  for  a  hwaah 
thereof.    Id. 

T.  Statutobt  Wobds  '^Gravt,  Baboaih,  Ain>  8hu«'*  nr  Dud,  Implt  Oo>f» 
KAVT  ov  TiTLi  BuHHiHO  WITH  Lahd;  and  where  a  defaaaible  title  or 
poaseasion  without  any  titie  has  passed  under  auch  deed,  the  atatutoay 
obligation  in  respect  to  the  titie  is  one  of  indemnity,  and  until  damaga 
is  auatained  by  breach  of  the  covenant,  innrea  to  the  benefit  of  tha  pas^ 
on  whom  the  loaa  falls.    Diehon  tt-  CfcmU  v.  DeaMt  Adm*r,  081. 

H  GSNSBAL  PUVCEPLSS  OV   LaW  AVPUCABLB  TO  AonOSB  VOB 

CovsNAHT  of  warranty  or  seisin  discnaaed  at  length.    Id, 
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%  MusuBi  ov  Damaoxs  m  AonoH  vob  Bioacb  ov  CovurAxr  of  WiBBiHrr 
0B  Snanr  la  the  value  of  the  land  at  the  time  of  the  nle,  aa  fixed  by  the 
partiea  to  the  deed,  where  the  tranaaotioii  remauia  between  the  ofiginal 
parties;  but  when  the  original  grantee  hat  aold  the  hod  to  another,  and 
the  aecond  pnrchaaer  has  been  evicted,  hia  right  of  recovery  againat  the 
first  grantor  npon  the  original  covenant  is  limited  to  the  value  of  the 
land  at  the  time  of  his  porohase.    Id, 

lOl  In  Action  fob  Bbsagh  of  Covenant  of  Titlb,  it  is  not  neoeaiary  for 
party  to  show  eviotion,  but  he  must  show  an  outstanding  paramount  titto 
which  has  resulted  in  some  damage  to  himself,  and  if  he  insists  that  be 
has  extinguished  this  title,  and  seeks  to  recover  the  cost  of  it»  he  musi 
show  affirmatively  that  the  price  paid  was  reasonable.    ItL 

See  JuDGMXHTS,  11,  12;  Lanolobd  and  Tdunt. 

CRIMINAL  LAW. 

1.  Skatutb  of  Louisiana  AOAnm  Cabbtino  Conctalxd  Wxafons  does  sol 
contravene  the  second  article  of  the  amendments  of  the  oonstituticn  d 
the  United  States.  The  arms  there  spoken  of  are  such  as  are  borne  by 
a  people  in  war,  or  at  least  carried  openly.    State  j,  SmUht  208. 

IL  Pabral  Conoialkxnt  of  Weapon  is  a  vioktion  of  statute  defining  as 
ooncealed  any  weapon  carried  by  a  person,  not  appearing  in  foil  open 
view.    I(L 

S.  CoNVionoN  OF  Laboent  is  Wabbantsd  on  Pboof  that  the  defendant  went 
into  a  shop  and  asked  to  buy  the  chattel,  but  was  referred  by  the  derk  to 
the  owner,  who  refused  to  sell  it  to  him  except  upon  his  father's  crder, 
which  was  not  obtained,  and  thereafter  the  defendant  asked  the  clerk  to 
be  shown  the  chattel,  which  he  took  and  carried  away,  saying  to  the 
derk  that  he  had  made  it  all  right  with  the  owner.  OommonweaUh  v, 
WUde^ZBO. 

i»  Iv  IS  Lottbby,  within  Meaning  of  Statute  imposing  a  fine  for  dispos- 
ing of  any  estate,  real  or  personal,  by  lottery,  where  a  sale  of  books  Is 
made  for  more  then  their  ^ue,  and  the  purchasers  are  entitled  to  gifts  or 
priaes,  to  be  ascertained  by  a  correspondence,  unknown  to  them,  be- 
tween certain  numbers  placed  on  the  books,  and  the  diflEersnt  artielss  pro- 
poeed  as  gifts  or  priass.    SiaU  v.  Clarbe,  723. 

8k  To  Cause  ob  Pbooube  Abobtion  befobe  Child  is  Quick  Is  not  a  crim- 
inal offense  at  common  law.    Abrama  v.  ibsAee,  77. 

C  Infant  in  Ventbe  sa  Mebb  is  not  Human  Being  within  the  meaning  of 
Bsction  2608  of  the  Iowa  code,  which  provides  that  whoever  Idlls  any 
hnman  being  with  maUce  aforethought,  either  express  or  implied,  la 
guilty  of  murder.    Id, 

7t  In  Tbial  fob  Mubdeb,  It  is  Ebbob  fob  Judge  to  Instbuot  Jubt  Qen- 
BBAXXT  upon  Law  OF  HoMiaiDE.  flo  should  charge  them  only  upon 
oontssted  questions  of  law  applicable  to  the  issne^  and  at  the  request  of 
one  of  the  parties,  or  their  counsel,  distinctly  specifying  in  writing  the 
point  of  law  in  re|^  to  whioh  the  Instruction  is  asked.  WUttmm§  v. 
Aate,615. 

C  Complaint  is  Insuffioient  if  It  Cbabobs  Commdsiov  of  QmviE  ^sn 
the  fifteenth  day  of  July,  1806^'*  omitting  the  letton  «'A.  IX» 
weaUh  v.  McLoon,  864. 
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M»  OoHnjLmn  Iwuiiiumr  w  It 

€Im  tiOid  day  of  Jiioe  iuteit^'' witfaont  MiitiM  •<  ftte 


DAMAGES. 

1.  XbSuiTAiM  AofmKtI>AJuax8COSBBi(xnriEiDiii«itbatli»BftianilMid 
fnniiiwto  oouKqiieiMW  of  the  Act  or  omtwion  oompkiiMd  of.  Poteh  ▼• 
(X^^CtmrnaUm,  186. 

t,  Whibs  Calamjst  ov  On  Fxbsqv,  Fboduoid  without  hoi  Faulvot  bj 
aioro  miyadgiiiant  or  indiaeretum  in  the  exeroiae  of  a  right,  oMiset  an 
hijuy  to  the  rights  of  aaother,  the  latter  can  mrintain  no  action  except 
for  the  nnneocMary  oontinnance  ol  the  injury,  and  ia  limited  to  a  recov- 
ery for  actoal  damage  pnidaoed  by  that  viong.    Mcrrimm  T,  Tkmnum, 

UB. 

IL  nuMiiii  AMiOoMrmaanoir  job  Aoxual  Lwubt  inaetbnaec  dtketo^  and 

MMt  be  tlie  nalMTal  and  pnadauiteconeeqneacaa  of  the  act  coBplained  oC 

Warmtkr  t.  Orml  MU$  Mf§.  Oo.,  217. 
4  Hiiififlfa  wttlxMsov  Poasinu  Ita  at  BsAurr  i«  Kmb  Puviuhb  bgr 

the  wvei^lM  ofwflowing  ef  the  eane,  when  the  plaintiff  did  not  aotoaUy 

intend  in  good  faith  to  make  each  oee  of  it»  cannot  be  allowed.    Id, 
iw  Pfcammr  aAvnia  Jom  iMTiBisr  ur  PBOdPiBxr  anwntiiy  to  one  half 

tVf  wff^tti  can  Baintaia  hia  airtitM  tot  an  injury  to  it^  and  lecofw  eoati. 

Oktmikt  r.  Hmdcmd.  487. 
C  !■  Aonov  IO&  DAMaiin  Wbks  aid  hot  Kaonuuur  Aoobck  iboh 

AcPf  OflifFiiAnatD  ov,  and  ofwieeyentjy  are  not  uni»lied  biy  hnr,  it  ia 

■eeeaHiy  tliatthe  dedaaEtionehonld  etate  the  eptrrial  dami^  ftan^ined 

of  in  order  to  prevent  enrpriee  on  the  defendant.    Hebm  t.  MtOmtf^kam^ 

6881 
f.  KoOniHiSoMaairjrow  SB  Bacx>TBBBDiJHsaiPsxAicr  than  thai  wlilch 

will  oompenaate  tlie  plaintiff  for  lua  actnal  loea.    Qmmrf.  Cbrtftf;  7L 
fw  Pnonan  so  Pat  PsNAurr  BXTOin>  AMOom  ov  Lmsal  InsBBTeniBCMy 

leaned  oanaot  he  enforced.    U, 
IL  Daxaobs  V0&  Mbbb  Nov-patxdit  or  Ifomnr  oav  mbtbb  ■■  no  Iaqui- 

ouimD  Iwiween  the  partiae  as  to  evade  tiie  prorhdons  of  the  law  whloh 

fix  the  rate  of  intereet.    /dL 
Ml  WHirHKE  Sum  Pmiviiubd  m  Oomaor  to  bi  Pad  ov  Nav*nD»OBM- 

iBfnr  BJillhii  nifiilnriii  ei  n  pnniltj  nr  ■■  linifiinhiil  ilamegna.  la  a  unm 

tknof  eoBBtraotion,  on  whidi  the  eonrt  may  be  aided  by  rinrnwataninoa 

extraneooa  to  the  writing.    Fokiff  t.  MeKtegam^  107* 

11.  QgPBTaiBOoCTgBimwCoMTKAaBiTODBnniMflfBWHBI^^ 

OoBBRTUTBs  PsKAunr  OB  XjQumasBD  Damaobs  BBiBt  aee  whether  the 


vary  in  importanee;  whether  the  damagea  are  in  tlieir  nalBie  certain  or 
— Mirtain,  or  difficult  of  definite  aecertaiainaBt;  or  whetfaei^  whan  the 
injuy  ia  certain,  the  anm  fixed  open  ia  proportionable  or  dispnpartioB- 
Bite  to  aneh  faajny  and  the  aetoal  daim  which  ^owa  ont  of  it.    JUL 
tft  Abdib  AnuBBBErPABSiBaTofloHEDCBooir,  tobbPaidovNov- 
iobiiaiiob  of  contract^  will  not  always  detennlne  tlie  action  of 
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b  — Mlwiii<g  tilt  iffwl of  muk & prorfakii  la  aoontnot;  and  thoui^  Um 
pwfciM  call  the  nmi  to  fixed  a  ^'pcnaltj,**  or  give  it  no  name*  or  sl^  it 
'^Uqiiidstod  damagaay"  the  ooort,  in  any  and  all  Moh  caae%  will  treat  tha 
■om  aa  one  or  the  other,  d^wnding  on  tlie  natore  of  the  agieaaunt^  in* 
iMtifln  of  the  partiea,  annonnding  oiroamstanoM,  and  reanon  and  joatioa 
oftiiecMe.    Id. 

IL  anruumoir  los  Patmsxt  of  SnamiD  Sum  as  Kov-FuvoBMAaoB  ot 
OoimtAOV  win  geaerally  be  treated  aa  n  penalty,  rather  than  aa  Bqni- 
dated  damagea»  if  the  intention  of  the  partlea  aa  to  the  eflbot  of  aooh 
■tipnlation  appears  doubtf aL    Id. 

IL  BntvuLTnaim  ik  GosTRAorion  SiALI  of  Lajoh  that  if  the  pniohaaer  ftU  to 
pay  the  halanoe  of  the  pnrehaae  mon^  he  shall  forfeit  the  fifty  doUare 
whioh  he  haa  already  paid,  or  if  the  vendor  ahall  fail'to  properly  exaoate 
fheda  to  the  Tendee  when  the  puohaae  money  ia  paid  he  ahall  forfeit  the 
aoBi  of  fifty  dolhtfa,  are  oonatnted  aa  oreating  penaltiea,  and  not  aa  fixing 
the  amount  of  damagee.    Id, 

Uk  OOKTBAOr  FOB   PXBFOBMAlKn  Gf  SsTBUL  AOXS,  AND  FOB  PaTIODIT  OF 

SpnoiFXXD  Sum  on  breach  of  the  agreemen  t,  mnet  be  eonatraed  aa  ereating 
a  pMalty.    Id. 

Vk  Mbasubs  of  Damaoks  fob  Bbbaob  of  CoFBNAim  DT  CoBTBAar  irtdoh 
eentaina  nstipnlation  for  the  payment  <^  a  epectfied  earn  on  breaohof  the 
ooveoants,  saoh  sum  being  conetmed  to  be  in  the  nature  of  a  penalty, 
may  be  more  or  leee  than  the  amount  of  each  penalty.    Id. 

VJ.  MxASCTEB  OF  Baxaofs  AaAnrsrVxiiDOB  of  Rxaltt  fob  Fazlubb  to  Gov- 
▼BT  dependa  on  the  cause  of  the  failure  to  convey:  if  the  vendor  waa 
honest,  bat  was  prevented,  by  unforeseen  causes  beyond  his  control,  from 
making  the  conveyance,  the  plaintiff  should  recover  only  nominal  dam- 
ages, or  where  the  vendee  has  already  paid  the  purchase  price,  he  should 
recover  the  sum  paid,  with  interest;  bat  if  the  vendor  is  in  fanit,  and 
ahooldhave  known  that  he  could  not  comply  with  his  contract,  or  having 
title  refoaea  to  convey  or  dinbles  himself  from  so  doing  by  sale  to  a  third 
peraon,  or  if  he  had  no  title  at  the  time  of  agreement,  or  in  any  other 
eaae  where  the  inability  to  convey  might  arise  from  fraud  in  the  cove- 
nantor, the  purchaser  should  recover'  substantial  damages,  including 
eompensation  for  actual  loss,  and  for  the  increase  of  value  of  the  land. 
Id. 

UL  Daxaqu  fob  Bbbaor  of  Pabol  Aobbbmeft  fob  Saue  of  Labd.— De* 
fnu&mt  agreed,  by  parol,  to  sell  a  piece  of  land  to  plaintiff,  and  to 
execute  the  proper  written  evidence  of  the  bargain.  TUinHS,  in  fidth 
of  the  agreement,  at  considerable  expense,  went  Into  possession  of  the 
land.  Defendant,  without  assigning  any  reason,  refused  to  comply  with 
Ua  ocntraet  and  forced  plaintiff  to  abandon  hii  possession.  Held,  that 
while  it  ia  miq(nestionably  true  that  no  action  can  be  maintained  either 
to  reooverdamageafortheloss  of  the  land  or  the  bargain,  orfora  specific 
performance,  yet  plaintiff  is  entitled  to  recover  compensation  for  hia 
tronUe,  loss  of  time,  and  expense.  He  msy  recover  damages  reenlting 
firam  the  fraudulent  conduet  of  the  defendant.     WMk  v.  Lawmm,  OOfi. 

liL  Mbabubb  of  Daxaoxs,  nr  Acnoir  at  Law  bt  Vbbdob  fob  Bbbaob  of 
Odbtbaot  of  Salb  of  Land,  ia  the  difference  between  the  ocntraot  piiea 
■Dd  tiie  salable  value  of  the  Und  at  the  time  of  the  breach.  Olcf  OOmtg 
MUM.  O^rp.  T.  BvoM,  tH. 
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fOi  Owvm  ov  Lasd  Makutq  Bzoatatiohs  thkbboh  is  Lubib  worn  Damaoi 
thereby  oenaed  to  the  property  of  en  edjaoent  owner,  if  each  deaiefs 
might  have  been  ATolded  by  the  ezerdse  of  reeeonable  eve  in  "**^«*g 
the  ezoavationi.    CharkaB  t.  AuiHa,  642. 

fL  Owvxs  ov  Land  Makino  ExcAVATioNa  thxbson,  bt  Whiob  AsaMaan 
OwHsa's  Building  is  Injured,  ia  not  protected  by  the  feet  that  he 
ued  eooh  cere  ae  hie  builder,  who  was  a  skillfol  and  carefol  perMD, 
deemed  nooeesary.  The  question  a*  to  b;s  liability  for  each  injnry  de- 
pende  npon  whether  or  not  he  waa  negligent  in  the  perfonnanee  of  the 
work.    Id, 

SBf  FnaoN  Exoavatino  on  his  Own  Land,  bt  Sidb  or  Anoxebb'^  Bdiuk 
oro,  ia  not  bound  to  use  such  oaie  and  oantion  to  prevent  injury  to  such 
building  as  a  sensible  and  prudent  man,  experienced  in  such  woik, 
would  exercise  if  he  were  the  owner  of  the  building.  He  is  boond  to 
use  ordinary  care  to  avoid  doing  harm  to  his  neighbor's  building;  but 
the  law  does  not  exact  from  him  the  same  care  and  expense  for  the  aeon* 
rity  of  his  neighbor's  property  that  he  may  have  found  it  for  his  interest 
to  have  taken  for  his  own.    Id, 

Bet  Attachment,  3,  5;  Boundabibs*  2;  Coicmon  Oabbiebb,  ^11;  Gov- 
nucm,  9;  Cobpobations,  24;  Ck^VBNANTS,  9.  10;  Bminbnt  D011AIN9 
6-9;  Inns;  Judohents;  Libbl,  8,  9;  NBOuoBNOBt  1;  KuniABeBa,  Hi 
Bailboad6»  9;  SufbbgabgobSi  12. 

DEBTOB  AND  CBEDITOE. 
See  Absionmbntb,  2. 

DEEDS. 

1.  Wbbbb  Dbbd  was  Ezboutbd  and  Aoknowlbdgbd  in  Nbw  Tobs^  al- 
though the  certificate  of  the  county  clerk  fails  to  certify  that  it  was 
ezeouted  and  acknowledged  according  to  the  laws  of  that  state,  it  is 
entitled  to  record  in  this  state,  under  the  law  of  1827.  Consequently, 
the  record  of  this  deed  being  admissible  in  evidence,  the  original  would 
be  also,  without  preliminary  proof.    Laeey  v.  Davis,  524. 

fi.  Dbbd  Pubpobtino  to  be  fob  .Considebation  oannot  bb  Contbadioibd 
by  the  grantor  by  evidence  that  there  was  no  consideration.  Hamuumd 
V.  Woodman,  219. 

1.  Dbbd  is  EiFBOTUAL  without  CoNBiDEBATiON  between  the  parties  to  it  Id, 

ii  Pabtibs  to  Deed  cannot,  in  Contbotebst  with  Stranobbs,  maintain 
that  the  instrument  does  not  express  the  intention  of  the  parties.  Oamp' 
heU  V.  Lowe,  339. 

ft.  MiBTAXB  IN  Dbbd  oannot  be  Shown  bt  Pabol  in  Dbibnsb  to  Bill  iob 
iNJUNunoN  to  restrain  commission  in  waste,  brought  by  the  grantee 
agunst  the  grantor,  who  leserved  to  himself  a  life  estate.  WebtUr  v. 
Webtter,  705. 

I,  Pabol  Evidenob  ib  Admissiblb  to  Explain  Mbahino  ot  Wobm  "Olb 
Ghannbl,"  used  in  a  deed  describing  the  land  thereby  oonveyed  aa  *'aU 
that  part  of  lot  87t  third  division  of  lots  lying  westwardly  of  the  osatsr 
of  the  old  channel  of  Little  river  stream.'*    Emery  v.  TTe&sler,  27ii 

1^  KfUMUtUB  ot  Lahouaob  and  Aotb-ot  Pabtibs  to  Deed  at  the  time  of  its 
OMBtiont  and  subsequent  thereto,  is  admissible  to  show  how  they  oon- 
lib  and  iriiat  they  then  reoogniaed  to  be  the  true  boondaiy.    /d. 
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H  ImiTiaAL  MovoMiin  Biisbbsd  io  nr  Dob  mat  Aimtatb  n  Dbuw^ 
by  pwol  proof.    Id, 

H  Lahd  DncBiBKD  nr  Oohteaov  or  Saui  m  **OnffAnr  Tbaov  ov  Lavb 
Gallkd  Mouht  Hopi»  oontaiidDg  abcNit  forlj  mctm,  rffenatod  ob  At 
aoatherly  side  of  K.  river*"  nifty  be  aliowii  by  tbe  aoli  of  tfao  pvtiM  to 
inoliide  a  tnwt  of  Boventy  mtm  kaoiwii  to  tbe  paitieo  by  tluit  nauMi  (M 
Cohnff  a.  R.  Chrp.  t.  JKnim,  3M. 

lOL  iMBidLrnr  ov  GiLAinxm  noi  amountiiig  to  a  total  Um  of  nademtMMWm 
Ib  not  sufficient  gronnd  to  Mt  Mido  a  dead,  though  it  may  be  a  drooai- 
stuioe  in  determining  whether  it  ie  fnmdnlentornot.  Bill  ▼.  Naik,  260b 

IL  Jury  a&k  Judob  ov  Mxhtal  Gapaoitt  of  gnmtoTf  where  a  deed  is  eovglil 
to  be  eet  aside  on  the  groond  of  incapacity;  and  where  the  eridoBoe  la 
ooofiioting,  the  oonrt  will  not  set  aside  their  verdiot,  thon^  it  mi|^ 
haye  come  to  a  different  ocnclnsion.    Id, 

lii  CoNTSTAirai  Inoludu  luarD  to  Low-watkb  Mabk,  whore  the  land  la 
boonded^bytheseaorbeaoh."    IXmnm  ▼.  fnOewtt,  989. 

lib  Rbibtation  in  Dmxd  iMOLODWi  Stahdow  TBsn»  wlMreitla  of  *' all  the 
hemlock,  spruce,  and  birch  timber  In  the  wood-Iot|"  espeoiaUy  iriMn  It 
does  not  appear  that  there  was  any  mannfaetored  lumber,  and  the  rssM 
Tation  refers  for  measurement  of  the  trees  to  the  dronmferenoe  at  the 
stump.    AlcuU  ▼.  LakiH,  790. 

lit  ADMXA8U1UDIXZIT  OF  TanMRBBBnEDliraLirDBBBABX,  where  the  resern^ 
tion  is  limited  to  trees  "  measuring  forty-two  Inches  in  ciroumlmiioe  al 
the  stump."    Id. 

Bm  AmoHiaaraB,  8;  Co-nviUiOT,  2;  OonvAirfB;  RAHwniHW,  %  St  Jjnuh 
nr,  1|  SfEAXDTB  or  Feauus  9;  Itens  amd  TamneuB,  1. 

DEPOSIT. 
fleeBanjam^  0^ 

DOWEB^ 

L  bv  ABT  or  DowsB,  to  Mahtxaih  Bill  nr  BQurrr  to  Bbdiim  Lajvd  wmom 
MoBTOAOB  made  by  her  husband  and  herself,  must  offer  to  pay  the  whole 
amount  due  on  the  mortgage.    MeOabe  ▼.  BeOow$t  467. 

ti  Widow's  Dowxb  is  Babbid,  as  aoaikst  Mostoaobi,  and  so  &r  aa  la 
necessary  for  the  payment  of  the  mortgiHse  debt,  where  she  Joined  with 
her  husband  in  the  mortgage.    Id, 

M,  Widow's  Dowxb  oak  bb  Absiohbd  oblt  whbv  MoBSOAflB  Dbbt  n  Paid» 
OB  WHBBB  MoBTOAOBB  DOBS  voT  QBJBcn^  whoe  shc  Joined  with  her  hns« 
band  in  the  mortgage  security.    Id, 

4  WllK»WI8EllTITLBDTOD0WBBDrM0BraAOBDFlSBIIlBB8A8Aj0AnnnBTBBT 

PBBSOir  BXOBPT  MoBXOAOBB  and  those  claiming  under  him,  where  she 

made  the  mortgage  with  her  husband.    Id, 
H  Widow  mat  batb  hbb  Dowbb  or  Wholb  Hratb  mortg^^ed  fay  heiaell 

and  husband,  by  repaying  her  proportion  of  the  amount  paid  by  one 

^i^—ing  under  her  husband,  and  who  has  redeemed;  or  she  may  haTe 

her  dower  according  to  the  value  of  the  estate,  after  deducting  the  aaooal 

paid  for  tlie  redemption.    Id, 
%  PgWBB.— A  Imsband  sscretly  executed  a  deed  to  his  sona  Immediately  beloie 

his  manii^)  tte  oovl  ooaetede  from  a  rsfiew  of  the  erldsnee  that 


Um  gnntor's  maniage:  kddj  thmt  liU  widow 

Hm  hadt  wftm  tw»  gronidi:  1.  BaMOM  th«  IwIiimI 

iti  <i— tiMi  WM  frMdsknl  as  to  Hm  widow, 
lor  tha  pofpoaa  ol  afttti^gaff 

SaaBsr. 


IL  BinltTAsiovivDiKDov^BiaKrToTABiASvlJaiWAiKBSinnnaBn;* 
'<at  aU  timea,"  to  drire  a  aertaw  CMtofy  ob  tlM  gEaatot^  land,  la  aa 
aflanteal  aa  a  oopTayanaa  oi  aaeh  ri^t  by  tlM  giauiaa  to  liie 
aapaoially  whare  tha  giaatoa  aftarwarda  aonyya  tiia  whole 
laaaryad  to  tha  grantor,  and  aaoh  ri|^t  Taata  in  a  auhauqnmi  ginntaii  af 
tha  laoidBa  of  tha  gEantoff'a  land  aaan  aaMBMot  or  aervitoda  i^putananti 
and  aooh  anboaqnant  gnntaa  may,  whan  naoaaMiy  to  aaonin  Ua  r^^  to 
"  tiifflirHit  **  water,  oat  off  any  apoato  or  oondidto  naad  fay  tha  prior 
grantee,  whareby  the  quantity  ia  diminlahad.    Id, 

tm  GmAXT  cukimor  bb  Ikpusd  or  Bionr  10  Takb  Wiiot  iboh  Funn  Bik 
arnKWED  10  Qrahvob  on  oonvayanoa  of  part  of  a  tnot  of  knd,  mmtif 
baoanae  at  the  time  of  the  grant  a  water-pipe  waa  in  naa  to  aonvay 
water  froa  aaid  flame  to  milla  or  maohinery  on  tlia  part  giaBtad»  wheaa 
aooh  naa  waa  not  neoeaMiy  to  tha  enjoyment  of  wliat  waa  granted.    Id. 

i,  RlOBT  TO  AZB  AND  LlOBT   IS  VOT  AOQUIBXD  BT  PUBCHASBB  OP  liOV  Ott 

wliioh  stands  a  boildlng  with  a  window  orerlooidng  an  adjacent  lot,  and 
placed  in  the  wall  doae  to  the  diyiding  line  between  the  two,  tHiere  tha 
owner  of  the  lota  seUs  them  both  by  anotion  on  the  aama  day,  with  tha 
privilflgea  and  apportenances  belonging  to  each,  and  thoogh  tha  aala  and 
oonTayanoe  to  him  respectively  precede  the  sale  and  conTeyanoe  of  tha 
othsrloti  CoOkr y.  Pierce,  4BS. 
(k  Oorammroini  Owvbb  of  Lavd  has  No  Rioht  to  Ihobbabbd  SupfOBT  lor 
laikotal  preasare  inareased  by  the  erection  of  bmldings  npoo  his  kod,  vb- 
Imi  ha  liaa  acqnired  sndh  a  serviUide  by  gnmt  or  prsser^tioBa    OhurtuB 

Sea  BooxDABOsi  Watbbodumb^I^T. 

BJBCmfBRT. 

!•  FABnss  OAinroT  Claim  Equitablb  Bblebt  nr  Aonov  ov  RiBonuBt^ 
VHPBB  PfeTmoir,  the  allegations  of  which  are  anlfy  nitad  to  tiy  tha 
kgU  title.  If  the  parties  are  entitled  to  eqnitoble  relief;  they  moat  aesk 
to  a  aepaxato  proceeding.    VaejneB  ▼.  Ewmg^  094. 

&  Zrn  HOT  PLAiivTiif's  Dorr,  or  Aonoir  ov  EjaonoDn^  to  diaoloaa  tha 
sBioont  of  pnrohaae  money  paid  for  his  titla  in  order  to  limit  his  reoor- 
ary,  withoat  being  called  upon  to  do  so;  and  if  the  dafaodattt  doea  not 
show  thli  fact,  prkna/oele,  the  plaintiif  haa  a  ri|^  to  rsoofar  the  oooaid- 
aniHon  to  the  deed  of  the  Tender  proportionato  to  the  land  loal.    AM 

flea  Statdtc  ov  Fftuunw  It. 
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EMINSNT  DOMAIK. 

L  BieBTToFMnDnr  dYxstsd  Bight,  bat »  ri|^t  to  nevirw  ilie  aaoanl 
oi  a  Judgment »  not  nieh  right    RaUtoad  Co,  ▼.  Didbarmmf  14B. 

%  F4XTT  CUUfNOT  BB  DlVlWfJil>  OV  VbSTID  RIORT,  UVDIB  OUilS'llTUTJUB  OV 

KBHvmncr,  vntil  jnsi  compwwttkm  ham  been  nuuia  him  therelor,  bat  tht 
l^gieUtore  baa  the  power  to  preecribe  the  mode  fai  which  noh  eompeoM- 
tion  ehall  be  aaoertained  and  determined.    Id, 

&  UimB  Gbmnrcnnov  of  KnmmKT,  CojcmraAnoir  Sbovbbd  to  Owhxb 
OF  Land  taken  for  a  publio  use  is  the  actual  vahie  to  him  in  money  of  tba 
hnd  taken,  eonaidefing  its  relative  position  to  his  other  land  aad  other 
eiraamstances  which  maj  diminiah  or  enhance  that  ^ae^  and  thb  ^o* 
cannot  be  diminished  by  any  speoalatlTe  advantage  be  may  derive  fnm 
Hi  appropriation  to  the  pubUo  nse.    Id, 

4»  nKnrmoN  iir  Siatotb  is  Void  Which  Totdb  to  "Dewemx  CLAun  iv  8EAn 
OoMSTrnrxiON  secnring  to  the  owner  jnst  compensation  for  any  of  hia 
proper^  Ukitm  for  a  pnblio  ose.    Id, 

(k  Wbkbi  Owim  OF  PnoFKBTr  WmoH  has  bbk  Takw  fob  Pubuo  Un 
Claims  Mobb  thak  its  Valuh  ss  conseqnential  damages,  the  advantages 
and  disadvantagea  whidi  resalt  to  him  from  snob  taking  may  be  com* 
pared  by  way  of  set-ofl^  ^^^  ^  ^^A^f  be  will  not  be  entitied  to  aoch 
damsflss.    Id. 

iL  AoBOOir  OF  ToBT  wux  NOT  Lis  fob  Damaois  Bbsuiaiv o  from  the  reason* 
aUy  proper  and  skillfal  exercise  of  the  right  of  eminent  domain.  Perry 
▼.  dtp  </  FTcreeiter,  431. 

y«  ACSIOH  OF  TOBT  will  LiB  AOAIN8T  GiTT  FOB  DaHAOIS  BbSOIAINO  FBOM 

iMFBOiPBB  AND  Uhbxilliul  Mahnbb  in  which  a  publio  work  is  ezeonted 
In  the  exercise  of  the  right  of  eminent  domain.    Id, 

9k  Gnr  is  Liablb  in  Tobt  fob  Damaoss  resulting  from  boildlng  in  place  of 
an  old  bridge  a  new  one,  with  water-ways  so  narrowed  and  reduced  thai 
fai  times  of  freshet  the  water  of  the  stream  is  set  back  upon  the  plain- 
tifls'  mills,  when  a  suitable  bridge  might  have  been  built  without  nai^ 
vowing  the  wator-ways.    Id, 

H  Ora  n  HOT  EsTOFPBD  FROM  Bjdoovbbing  in  Tobt  aqaimst  Citt  for  dam- 
i^ss  accruing  from  the  unskillful  construction  of  a  public  work,  becaoas 
ha  waa  a  member  of  the  committee  of  the  dtj  council  who  made  the  ra 
pari  ia  favor  of  thaeonstnutioD  and  the  oontiact  lor  the  worik    /d 

EQUITY. 

L  BQtnrTBAS  JOBISDIOXIONOFSUTISBBTWKINPABTNXBSyBUTHOTBITWBEH 

Oo-TBNANT8y  for  the  settlement  of  their  affairsy  and  an  association  must 
be  shown  to  be  a  partnership  to  give  equity  Jurisdiction  of  sudi  a  suitb 
Woodwcard  r.  Cowing^  211. 
ti  OoDBT  OF  Bquitt  WILL  Dbtbbminb  All  Kiobbbabt  QuBsnoNS  OF  Law 
AND  Faot  la  tiie  axsraisa  of  its  li^gttfaiato  juisdiotian.  TrmimM  t. 
8aiUbmyMfg,aa„  490. 

H  OOOBgOFgQUITl  WALL  TAXBCSOGHllAHOBOFCoUiAnBAIiANDLnBSBNTAL 

IIatthbs,  though  they  may  not  in  themselves  be  the  sobjed  of  a  direct 
flril  in  eqiity»  If  they  arise  In  the  eanroisa  of  an  admowlsdged  ehaaoecy 
JnftidislioB,  Md  the  deenon  of  the  oaosa  nnden  to  necessary  tfaa*  they 
AwOd  ha  sonsiJsfsd  and  detstmfaed;  bat  they  mmI  be  mwliil  to  tha 
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prinoipAl  inquiiy  and  to  the  relief  aoaght  by  the  bill,  or  they  vlll  W 

ineleTBiit  and  immaterial,  and  cannot  bo  inqnbod  inta    Id. 
4  DKEBMiirATioir  or  Ibbblevaxt  and  Immaterial  MAnenta  ur  Bqinff 

oaanot  form  the  basiB  of  a  decree  agiinat  parties  who  have  no  righti  or 

IntereetB  involved  in  the  principal  labjeot-matter  which  f oma  the  loondft* 

tion  of  plaintiflBi'  case.    Id, 
Ik  OoiTBT  or  Equity  will  vox  Dibbbqabd  and  Iktadb  Biobib  or  Inmmv 

PAB9U8,  in  order  to  aid  one  who  has  a  right  to  invoke  the  protootta  ol 

the  oooxt.    Johnson  v.  Hubbdl^  773. 
t.  Wmooi  Pabtt  hab  Adbquats  Kkmidt  at  Law,  oonrts  of  oqnitj  will 

not  entertain  jnrisdiotion.    Lexmffkm  Lfft  tie.  /na.  Oi.  v.  Page^  10S. 
%  Wbxea  Oomtlainant's  BnuDT  at  Law  has  Bboomji  DousrruL  and  eoi- 

barrsssed  by  the  nnconsoientioas  oondnot  of  the  defendant^  a  ooort  of 

equity  will  take  jurisdiction  of  the  oaase.    OS^  qf  KaichmT. 

SceOoBroKATiONS,  1-3;  Dowkb,  1;  Ejsoimbnt,  1;  NumAHon^  1-4; 
PiBiORBfANca;  'T^usT  AND  Tbustiisi  Wnxa,  i 

ESTATES  OF  DECEDENTS. 

L  NoraoB  or  Salt  or  RjCaltt  or  Dmndbnt,  under  statute  anthoriiii^  pabB- 
eatloo  '*  three  weeks  successively,''  is  sufficient  if  published  on  soom  diqr 
in  each  of  thiee  successive  weelu,  though  not  published  for  three  fnO 
weeks.    Morrow  v.  Weed,  122. 

IL  Diuvx&T  or  Bill  or  Sale,  wiWiiJUi  Tbanbaotion  was  Gov  ob  Sau; 
consummates  it  and  makes  it  valid;  and  in  the  abeenoe  of  frand,  a  wife 
csnnot  claim  her  distributive  share  of  goods  therein  conveyed  by  hsr 
deceased  husband.    Cfratuon  v.  Oaason,  634. 

1.  Ohildrsn  or  Intkbtats  Who  Leaves  No  Widow  amm  Entitlbd  to  FMip* 
■btt  of  their  father  which  was  exempt  by  law  from  execution  i|i  his 
life  time,  under  the  Mississippi  act  of  1862.     WhUeomb  v.  ReH  dli. 

4b  LiCBNBB  TO  Sell  Whole  Real  Estate  or  Dboedbnt,  and  published  notioe 
to  show  cause  why  license  should  not  be  grsnted  to  sell  whole  real  eslaliu» 
do  not  concur  with  and  are  not  based  upon  a  petition  to  sell  a  speoifio 
portion  of  the  estate,  and  the  license  is  therefore  void;  and  it  will  not 
support  an  action  by  the  administrator  to  recover  the  specific  portioB  d 
the  realty,  under  a  statute  that  i^ves  an  administrator  who  has 
lloensed  to  sell  certain  lands  an  action  to  recover  them  sa  having 
fnndnlently  conveyed  by  the  decedent.     Venrp  v.  MeOletUmt  42^ 

ESTOPPEL. 
Bm  OtynauMOtt  8)  Eminent  Domaih*  9i  Smrrara^  9. 

EVIDENGB. 

L  Ksmsr  BninNOi  n  iMooMwnNTif  tfasJMtiptopossdtoWprofid 
within  the  common  experience  of  mankind;  ssioshowthattlisfiAErsto 
oooapy  buildings  insured  Inoressed  the  risk.  iMpyv.  Mokmok  Valkif 
Ine.  (h.,  880. 

%  MiMORAWDUM'BooK  IB  Admtssible  AS  OBioprAL  Ktkt  Id  show  tht  qiMI" 
Uty  of  timber,  where  a  witneas  testifies  that  ha  took  down  vpon  a  dais 
Iks  qisntitf  in  each  stiek,  and  added  up  the  several  fssatitiss» 
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§Kf  their  111111  to  his  wife  or  daughter,  who  entered  it  In  his  preeenoe  in 

die  book,  which  the  witnese  then  enmlned  to  see  if  the  entry  wm  oor^ 

reet    PUldmry  y.  Lode,  m. 
IL  4)irA2nnT7  or  Tdcbxb  nr  Bibputb  mat  bb  Showv  by  the  sin  of  the  teem 

which  haoled  It  uid  the  condition  of  the  roads,  end  the  testimony  of  m 

witness  who  had  been  over  the  lot  where  it  grew  and  described  the  siie 

of  the  trees.    Id. 
i.  D10LABAT10H8  or  Pabtt  to  Bioobi>,  ob  Oni  Idbntitibd  with  Him  in  in 

terest,  are  oompetent  sTidenoe  against  snch  party.    Fiekett  y.  SiC'iftt  214. 

Ik  JUPIOIAL  GOONTZAKOB  OANNOT  BB  TaKBN  OV  EznTBNOB,  SITUATION,  AND 

LqiiTB  or  Plaob,  not  being  a  pablic  oorporation,  described  by  its  name 
only.    Bkmding  ▼.  Sargent^  720. 
8as  Araohmbnt,  %  3,  6;  Common  Cabiubbs,  1, 7;  Contbaots,  ft-5;  Gobpo* 
RATIONS,  11, 12,  26;  (Jovbnants,  6,  10;  Dbbds,  1,  2,  6-8;  Pabtnbb8HIF| 
0;  Railboads,  8;  Smppnro,  1;  Statutx8»4,  6;  Waotb,  8;  WiTHnsBSL 

EXECUTIONS. 

L  flaCATDTB  PBOTIDINO  THAT  WHBN  Ko  COBPOBATB  PbOFBBTT  GAH  BB  FOUVD 

ON  WmoH  TO  Lkvt  Execution  against  the  corporation  the  aoting 
manager,  or  some  member  of  the  oorporation,  may  be  notified  to  appear 
before  the  ooart  and  show  caase  why  the  individual  property  of  the  mem- 
bers should  not  be  made  liable  is  not  unoonstitational  or  unreasonable, 
nnder  a  oonstitntion  which  declares  that  "stockholders  shall  be  snbjeok 
to  snch  liabilities  and  restrictions  as  shall  be  provided  by  law."  Hemp 
9on  V.  Weam,  116. 

1.  EzxvoiioN  Issued  on  Judgment  against  Cobfobation,  after  order  that  It 
be  levied  on  individual  property  of  the  members,  shoald  follow  the  Judg- 
ment, and  run  against  the  corporation,  with  a  clause  that  it  be  levied  on 
the  property  of  the  members;  the  clerk  should  not  adjudicate  on  their 
membersliip  by  causing  the  execution  to  run  against  them  personally,  but 
should  leave  the  officer  to  ascertain  who  are  members  as  he  may.    Id, 

IL  Sbuubb  or  Propbbtt  upon  Exeoution  is  Kecbssabt  Act  in  making  a. 
l^gal  sale.    And  subsequent  proceedings,  in  order  to  vest  the  title  in  the 
purchaser  at  execution  sale,  have  reference  to  the  time  of  the  seizure,  and 
depend  npon  the  state  of  the  title  as  it  then  was.    Ben9on  v.  SmUh,  285. 

^  Pbofbbtt  hot  Wholly  in  Coitntt  in  Which  Shxhot  was  Commis- 
noNED  to  act  could  not  be  seised  or  sold  by  him  prior  to  the  passage  of 
the  act  of  January  28, 1852;  and  notices  of  sale  of  property,  part  of  which 
was  in  a  oonnty  to  which  his  authority  did  not  extend  when  he  seiaed  it^ 
are  nullities,  and  a  sale  made  after  and  pursuant  to  sndh  notices  Is  void. 
Id. 

§»  Hainb  Statute  of  1852  Bbqutrbs  KoncB  or  BzBounoN  Sale  to  bb 
GiVBir  at  least  thirty  days  before  the  sale,  and  a  notice  which  Is  Ineffeot- 
oal  until  ten  days  before  the  sale  is  insufficient.  That  act  does  not  dis* 
psose  with  any  prooeeding  previously  neoessaiy  to  make  a  sale  on  eseon- 
tionvalid.    Id. 

iL  8MBBIIFMATCoMP£RBDBPUTT*8BSKUBirOVBXB0UnOM,WHXBBDBP1ITr 

Dibs  after  having  made  a  sale  of  attached  goods  under  the  exeoution,  and 
before  flnishing  and  signing  his  return.    LaveU  v.  iHibs,  248. 
Vi  BviDBBOB  IB  At^mibwblb,  whbbb  Dxpctt  Shebitt  Dies  without  Smh* 
nro  BaruBN  al  an  eoEeoiitioa  of  attached  cood%  in  an  action  a^sliisl  the 
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■iMriff  for  his  and  his  depu^s  defiMiIty  to  ■how  theTabio 
dbpodtion,  for  thore  being  no  retain,  the  evidence  does  no*  oontndiol  & 
Id. 
H  FuwoBASM  BT  Deftjtt  Shkbut  AT  HIS  Owv  ExiouTiov  8aim  ifl  »  oonvw- 
•ion  for  which  the  creditor  may  maintain  troTer,  bat  he  has  no  groond 
of  oomplaint  if  the  sale  waa  for  a  lair  price  and  the  ptooeeda  were  appliad 
on  the  ezeontion.    JiL 

H  SBSBIFV  SSLUlfO  AlTACBID  GoODS  AT  PUTATB  SaIJI  BDOBB  JuSOI 

if  liable  to  account  to  the  creditor  only  for  what  he  haa  received,  wl 

the  aale  waa  for  a  fair  price,  and  waa  neceiaary  to  prevent  loaa  of  the 

gooda.    Id, 
IOl  Shjouvt  SEixnra  Araoexd  Goods  on  Ezboutioh,  akd  Faiuwi  to 

BsruBK  the  exeoation,  ia  liable  only  for  the  moneya  received,  leaa  hit 

expenses,  where  the  sale  waa  for  a  fair  price,  and  according  to  law} 

otherwise  he  is  accountable  for  their  valne.    Id, 
11.  DiNTisT  IS  y(VT  **  Mbohanic,"  kob  dob  Hi  Cab&t  on  **  TaAB^"  within 

the  meaning  of  a  statate  exempting  from  execntioa  the  ''tools  of  a 

mechanic  necessary  for  carrying  on  hia  trade."     WkUeomb  t.  Beid^  079l 
IS.  State  Coubt  mat  Enjoin  Unitxd  Statis  M4»fli¥Ar  from  levyiQg  naesi^ 

ontioa  from  a  federal  court  on  the  property  of  »  penon  not  aamad  ia  As 

writ    ifodbv.  irenna^,  203. 

See  JnDOMXHn. 

SXBCUTOBS  ASD  ABMINISTBATOBS. 

1.  AonoN  ot  Dbbt  oannot  bb  Maihtainbd  aoainsx  Szboctob,  under  Kea- 
tncky  statute  of  1797*  for  a  forfeiture  incurred  by  hia  testator  on  a  penal 
statute.    Cowan  y.  Campbeiri  Adm*r,  ISi. 

t.  Statutb  or  EzNTiroKT,  Passed  nr  1812,  Saving  Riqhtof  Aohon  vob  Feb- 

0ONAL  InJUBIBS  TO  OB  AGAINST  ADMINISTBATOBS  AND  BXBODTOBS,  fn  like 

manner  with  actions  founded  on  contract,  embraced  actions  for  personal 
injuries  only,  and  did  not  apply  to  injuries  to  real  estate.    Id. 

%  AoTioN  OrvBN  BT  Statote  against  Pabtt,  but  Which  Abates  bt  his 
Death,  oannot  be  maintained  against  hia  personal  representative.    Id, 

ii  Undeb  Beviskd  Statutes  or  Kentuckt,  It  is  not  Made  Duty  or  Ad- 
kinistratob  who  has  the  control  of  slaves  merely  for  the  puipoee  of  ad- 
ministering the  estate  of  his  intestate  to  list  a  statement  of  them  with 
the  clerk  of  the  county  court,  nor  can  he  be^ed  for  failing  to  do  it 
Id, 

f.  KZEOUTOB  OANNOT  BE  ChABGED  IN  Ant  CAPA0ITTrOBSBBVI0BSBEVBnOIA& 

TO  EfffATE,  rendered  before  hia  appointmentand  without  hia  assent^  uadsc 
oontracts  with  a  special  administrator,  and  with  another  executor  named 
in  the  will.  Ltucomb  v.  Battardf  874. 
6.  Administbatob's  Sale  is  not  Eendebed  Intaud  because  the  petition  lor 
leave  to  sell  decedenfb  realty  for  the  payment  of  his  debts  fails  to  stats 
the  valne  of  his  personal  property,  or  to  set  forth  a  specific  aocount  of  tiia 
debts  due  from  decedent,  nor  because  the  notice  of  sale  was  insufficisnti 
It  is  within  the  Jurisdiction  of  the  probate  court  to  deoide  on  the  qofi* 
denoy  of  the  petition,  and  of  the  notice  of  s^le,  and  if  the  decision  thenQS 
is  erroneous,  an  appeal  will  lie  to  correct  the  error;  and  until  leitfse^ 
each  decision  is  binding  on  every  other  court    iforrow  v.  Weed^  IS. 
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%  If  ADMINnT&ATOB'S  SaLB  18  VoiD  lOB  WiSV  OF  OoimBlfATIOHy  ttO  titit 

yiiiwii,  and  orediton  and  hain  of  tha  attata  are  not  antitlad  to  aqoitiUa 
raliaf  agidnat  parchaaan  at  anch  sale;  but  most  ponoa  thair  appropri- 
ata  legal  remediee:  the  crediton  by  proceeding  in  the  probate  ooort  for  a 
male  of  the  land,  the  heirs  by  aoitat  law  to  recorar  pnaBWirinn  Bamk 
f^  Missouri  y.  WhiU^  671. 
iL  1m  Adkikistbaiob^s  Sals  is  not  Void  bitt  Voiiublb  xebxlt  on  Aooount 
or  Fbaitd  practieed  by  the  porohaaer,  equity  will  relieTe  by  oonTerting 
the  porchaaen  into  troeteea  against  their  will,  and  mAlrmg  the  land  anb- 
aerriant  to  righta  of  tha  defrauded  partiea  by  way  of  equitable  tnut^  bat 
a  creditor  cannot  aoqnire  priority  for  hia  debt  in  equity  In  a  oaaa  of  thia 
kind.    AL 

EXEMPTIONS. 
Saa^lscAGSifBrr,  9;  EuuuTimili  IL 

EXPERTS. 
Sea  WiTNJHHU. 

XX  POST  FACTO  LAWS. 
L  Kk  For  Faoio  Lawb  relate  ezdnalTely  to  orimeah   EaUroad  Oo*  t.  Dk^ 

%  WHXBlNoOOHTBAOTBzxnSBJrrWBKNPABTiniAMXROAlOBTAOTIBHOV 

■X  Pen  Faoio  Law  which  gives  either  party  three  yean  In  which  to 
preaacute  an  appeal  after  an  aaseasmant  of  damagea  for  a  right  of  way  la 
inada.    Id, 

FACrOBS. 

Knar  or  Faotob  is  Pxbsonal  Pbitilbob  Wbioh  u  bos  TkaBUBBABLBi 
and  no  qaeatioo  upon  it  can  ariae  except  between  tha  principal  and  laa- 
lor.  In  Maine  thia  principle  haa  been  adopted  In  niatlan  to  a  atatota 
llan.    ilflief  ▼.  Palmer^  271. 

See  SUPEBOABOOMi 

FlXTUKSa 

L  B0IIiDl8BrivBBiaK-WOBK,ABBBOXBlMOTABUWIlB01ITTAXIBOl>0WB 

BfeiOK-woBX,  and  ataam"  angina  annoTad  by  being  bolted  to  gnaftablook, 
both  affixed  by  tha  owner  of  the  freehold,  beooma  part  d  the  realty,  and 
a  mortgaga  npon  tham  aa  paraonalty,  made  to  tha  aaanlastarer  of  them 
afte  aala  and  annazatioi^  paaaea  no  title  in  thamaa  agnlnat  a  anbaequent 
pnwhaaar  of  the  real  eatate»  even  with  notioa  of  the  AMXtgage.  JtSdtonl- 
9mY.Oepshmdt4SX 

ft  PMAB^WTkADBBBVWBIvMABUVAOlimBBaAXBPUBOHABBBiOrENaiBBi 

ABB  BoiLBBS  to  tnat  aoah  property  aa  paraonaH;f,  iaaot  aoipailaBi  to 
■aha  anoh  property  peraooalty  when  annmrad  to  the  fkaalwld.    ML 

OABKISHMENT. 
Sea  AnAOiDiBBv. 

GIFTS. 

tanafU  Owv  PanimioT  Kon  oabno*  mm  Buumai  m  V4 
GATOAMoBna.    FUiUY.Paiieet7i2^ 
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GRANTS. 

I.  QftAUT  ov  PumnPAL  Tbihq  Cabbixs  Bveuxtiuvo  KacBBAsr  to  At 

bwiefloM  enjoyment  of  the  thing  gnmted  wbioh  the  gimntor  hie  po«« 

to  eooT^.    JTommoiMf  ▼.  Woodmatn^  219. 

%  Qbaxt  ov  Mail  Oabbub  Riobt  to  Futmi  o«  Baob-wat  anneded  thmto 

numing  throogh  the  grantor's  hmd,  neoeenry  to  ito  enJoymanL    /dL 

See  PuBuo  Lahm. 

QUARAinT. 
See  SfnansHi^ 

mOHWATa 

1.  Au  PBuom,  Ircludxiio  Ghilduot,  hayb  BioBr  to  PAn  An»BxPA»  ea 
pnblio  roeda,  ao  long  aa  they  violate  no  laws  for  the  oommon  good,  erfor 
the  pioteotion  of  indiTidoala.    Stimmm  t.  OUif  qf  Omrdmer,  281. 

V  AhtPabtovHzobwat  MAT  bbUsbdbtT&ayklbr,  either  on  boaineaB  or 
ploaanre,  and  In  aaoh  manner  aa  may  soit  hia  oonvenienoe  or  tute,  ft> 
Tided  he^oonf onna  to  all  laws  and  well-aettled  rolea  conneeted  with 
nae.    /ct, 

1.  Savkt  and  CoirvumoicB  vob  Tbavxlkbs  ahb  thus  Txamb  and  Vi 
OLU  are  the  mle  by  which  it  ia  to  be  determined  whether  or  not  than 
be  any  defect,  or  want  of  repair,  or  soffioient  railing  upon  highwaya.    AL 

ii  PuBuo  HAYS  Ko  Right  im  Highway  Exoeft  Rxobt  to  Pass  and  repeat 
thereon.    Id, 

S»  Child  Ubivo  Highway  as  Play-obouvd,  ahd  hot  iob  Travxl,  oannol 
reooyer  for  an  injury  received  daring  aooh  nae,  althoagh  the  injury  va> 
anited  from  a  defect  in  the  road.    IcL 

0b  PiBSON  ObSTBUCTINO  HIGHWAY  18  LlABLI  TO  ToWN  THBBXIOB,  and  Will 

be  bonnd  by  a  judgment  recovered  by  a  traveler  against  the  town  for 
injury  therefrom,  where  he  ia  duly  notified  of  the  penden<7  of  the  soii. 
LUUeUm  v.  Bichardmm,  759. 

I  Ih  AonoK  TO  Chabob  Pbbson  with  Daicaois  Rbooybbid  by  Tbavblbb 
against  town,  on  account  of  injury  suffered  by  him  by  reason  of  obatmo- 
tiona  placed  by  defendant  in  a  public  highway,  plaintiff,  to  aaatain  the 
aame,  must  prove:  1.  The  contract  or  relation  upon  which  the  liability 
over  depends;  2.  An  action  for  a  cauae  for  which  the  defendant  ia  so 
liable  under  that  contract  or  relation;  8.  A  notice  to  the  defendant  to 
take  upon  him  the  defense  of  the  suit;  4.  A  recovery  of  damagea,  of 
which  the  record  is  oondosive  evidence  when  the  other  pdnto  are  eetoln 
Uahed;  and  no  presumption  is  allowed  In  &vor  of  any  of  theae  points.  Id. 

9k  Oar  ob  Towh  la  not  Liablb  to  Pibso  v  In jubbd  by  oombined  eflEbot  of 
defect  in  highway  and  negligenoe  of  third  peraon.     Bcwett  v.  Cftg  qf 

9k  City  ob  Town  is  Liablb  to  Pbbson  Injubbd  by  Dbvbof  in  Highway,  II 
the  contributing  oauae  la  a  pure  aoddsnt,  and  one  which  oonunon  pni* 
denoe  and  aagadty  oould  not  have  foroaeen  and  provided  agalnat    Id, 

GUARDIAN  AND  WARIX 

tiMffiMOBa  Of  Iowa  Act  ov  1843^  Sboiiov  20^  Cbarbb  11,  abb  Pbi» 
miinuBi.  and  not  dlreotoiy  only,  and  to  lender  falid  a  goafdiiB^  adU  il 
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ml  Mtelo  umdb  tiMrannder  it  mnat  appear,  dlte  Inb  tlM  iMOvd  «r  bf 
•TldiBoe  gffcnirfg,  that  the  guardian  took  tlMoath  required  by  the  etntute 
before  fizing  on  the  time  and  place  of  the  aale.   Cfooperr,  Smtderiamd,  M. 

HOMESTEADS. 

flVHBQaAHT  AiK^FTiojr  OF  Rbal  Estatx  AS  HoKSRiaiy  oaimot  affBefe  tta 
validity  of  the  owner's  undertaking  to  eeU  and  oonv^  it.  or  reltaae  him 
from  hia  obligation  entered  into  before  it  wae  made  a  honeelead.  ToM 
▼•Deeatiftp  92, 

HUSBAND  AND  WIFE. 

Bou  THA*  Srtlbmiiit  Boma  Fidb  Made  boobi  and  ih  CkuraBimA- 
nov  or  Mabriaov  la  Goon  againat  the  hoeband  and  hie  mbeeqnent 
erediton  and  pnrchaaers,  appliee  to  cases  where  property  is  settled  <m 
the  intended  wife  hy  the  intended  hnsband,  and  is  yet  more  infleTJWe  hi 
eases  wliere  the  intended  wife,  with  the  knowledge  of  ber  intended  boa* 
bandy  seonrM  lier  own  property  to  her  own  nse  and  that  of  her  ehUdzen. 
8pemr$v*8kr9p$kir€t  208. 

INFANCY. 
See  Statotb  or  LiMiXATioini  1. 

mjuNcnoNa 

BmAaumMMMtt7i  SncunoNa,  12;  NmsAHoiSilt  SxanmovlMVBg^Ui 

INNS. 

ImxiEnE  u  LiABU  job  Damaos  to  Oubbt'b  Hob8«  by  the  hone  of 
mother  guest  without  any  negligence  on  the  part  of  the  innkeeper.  Slh^ 
U^  T.  Aidrich,  745. 

INSANITY. 

L  OoKimnunoir  itbid  hot  bb  Bbstobbd  to  Obaktbb  ik  Dbbd  or  InuHB 
Fbbm>h  before  action  can  be  maintained  for  reooTeiy  of  the  land.  €fH>9om 
r.  ^oper,  414. 

%  Vbbdiot  and  Jodombnt  on  Pbtition  roB  OuABDiANSHiP  or  Allbqbd  In- 
■ANB  Pbbson,  by  which  such  person  was  found  to  be  not  ioaane  at  the 
time  of  the  filing  of  the  petition,  nor  at  the  rendering  of  the  Terdiot,  is 
not  oondusiTe  evidence  of  the  sanity  of  such  person  during  the  inter- 
BMdiate  period,  in  an  action  to  recover  land  embraced  in  a  deed  made  by 
kfan  daring  such  period;  though  they  are  admissible  upon  the  questioa 
if  ioianity  aa  erldenoe  of  their  having  been  rendered.    M. 

See  Dbbds,  10,  11. 

INSOLVENCY. 
See  BancBiTPTor  and  InboltbhoTb 

INSURANCE. 

L  tun juiuior  or  Pbildohabt  Pboov  orLoeruimxB  Pouor  or  Inumairai 
ii  not  admitted,  nor  further  proof  waived,  lyy  the  aotion  of  the  president 
if  tim  insurance  company,  on  inquiry  being  made  of  him  aa  te  "  wbal 
fvther  preliminary  proof  of  loss  was  required,"  in  aasweriag  that*' tha 
pilioy  will  show  that."    Spring  Garden  etc.  /ns.  (h.  t.  Anhh^  Ml 


•.  'Paxtob  TO  ConTBAotoflinuuAjnmiuY,  MY  ErnanBrsr^^ 

Ton  within  wliioh  an  aotionnnist  be  bronght  thflreon  to  a  ahortv  period 
tiian  that  preeoribed  by  ti&e  general  etatnte  of  limitatlcniB.  FMtnm  ▼• 
New  Turk  Unum  In§.  Co.,  4d2. 

t»  LmnuNca  Cohtbaot,  Lunrma  Ton  or  WmoH  to  Sue,  d  Equally  Bon^ 
nw  mmrwmEX  Fabsxb,  in  Maiwmhniiitfa,  whetiier  tbe  iaaonn  mn  a 
■look  oompaay  or  a  awtnal  inmuaaoe  ocwnpany,  eotabliobed  bjr  Hie  lavi 
of  that  oommoDwaalth  or  of  any  otiur  state.    icL 

4b  Xy>  Bjojetm  Pabtt  from  ma  Owv  BxFsicasGoimucT  arlmuBAKOB,  lim- 
iting timo  in  which  snit  mnst  be  bnmgliti  bad  fittth  or  nnzeaaonable  d^ 
Jay  amat  be  ahown  on  the  part  of  inaaren.  In  IJia  abaeDoo  of  aodi  eiol* 
daaoOi  a  anit  oommanoed  after  the  atated  tiaaa  Msaed  apoa  will  be 
bamd.    ItL 

i.  Aaaioifxa,  with  IwiuaxBs'  Coii8smt»  of  inteceat  of  one  to  whom  po^i^  u 
payable  beoomea  entitled  to  wliatever  thoaa  originaUy  Inaared  sMy  be 
avtitied  to  reoeiTe  in  oaee  of  loas;  bat  he  does  not  aoqoiia  the  fall  nghta 
of  an  aiaignee  of  a  choae  in  action,  bat  reooren  in  the  right  of  the  par^ 
tiea  inaared,  and  not  in  hxa  own,  and  ia  affected  by  aabaeqnent  aofei  of  tha 
inaared.    Haie  ▼.  Meekamka'  J£%U.  /ire  /a*.  Ca^  410. 

•k  PouoT  18  Avoided  bt  Obtaikino  Subscquknt  IsauKAVoa  with  Mjdui 
Oral  Consent  or  Pbesidxnt  of  the  tneaFanoe  oompany»  when  the  by>i 
lawa  of  the  ooo^Mny  provide  that  insoiaaoe  anbeeqaently  ohtaiaarl 
without  the  written  ooneent  of  the  president  shall  avoid  the  polipy,  aad 
that  the  by-laws  shall  in  no  case  be  altered  ezoept  by  a  vote  of  two 
thirJa  of  the  members  of  the  company.    Id, 

y«  Insukanob  AaxNTH  with  General  Powebs  to  Fill  up  and  laauE  Vou- 
0IE8  HAVE  AuTHOBiry,  before  the  delivery  and  aooeptanoe  of  a  poliey 
and  payment  of  the  premium,  to  change  or  modify  the  deecriptaon  of  the 
property  by  adding  a  memorandum  that  the  buildings  inaared  were  ia 
oooxae  of  oonstruotion.    Mtmi^fiBtetnring  Oo,  v.  /Vc  /as.  Co.,  S76w 

t.  Insured  is  not  Afmuted  bt  Qmission  ow  Insuranob  Agents  to  Ookplt 
WITH  Tnstruotions  to  transmit  to  the  company  oopies  of  Hie  writtca 
parts  of  all  poliuiea  issned  by  the  agenta,  and  of  any  indorsements  made 
thereon  by  them.    Id. 

M>  Warrantt  or  "Water-tanks  Well  Supplied  with  Water  at  All 
TxiCEa*  is  Oompued  with,  when  the  insoianoe  is  upon  boildinga  in 
coarse  of  oonstraotion,  if  the  tanks,  althoogh  not  completed  aad  sap- 
plied  with  water,  are  oonstrooted  with  all  reasonsble  diBgenoe,  having 
reference  to  the  progreas  in  the  constrnction  of  the  bnHdings  insarsd. 
Id. 

Idl  Master  mat  Transship  Insured  Cargo  if  original  ahip  ia  disabled;  aad 
if  he,  acting  with  discretion,  forwards  the  cargo  in  another  ahip,  aooh 
change  will  not  diacharge  tiie  inaarer  of  tha  gooda  from  liability  for  loss 
which  may  take  place  subsequent  to  transshipment;  bat  if  the  tranashl^ 
meat  is  not  necessary,  or  without  the  insorers*  consent,  he  will  be  dii- 
oharged.    SaUaburjf  v.  Marine  Ine.  Co.,  687. 

IL  Delay  op  Twelve  Dats  in  Transportation  or  Insured  Caboo^  oo- 
oadoned  by  widting  for  necessary  repairs,  wfll  not  Justify  trsaashipment 
of  cargo  in  another  veaseL  By  such  transshipment  the  insnzcrs  are  dii- 
oharged  from  liability  for  loss  subsequently  happening  to  the  oai|p>  in  tha 
aew  bottom.    Id^ 
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Mrtee  ip— dy  anival,  nor  airi^  in  time  for  an  adTMiliigBOtti  mariDol^  nor 
do  they  inenr  Iom  from  delay  in  the  Toyagei  nnlei  tlie  delay  la  pro- 
dnoed  by  perQ  inaued  againat»  or  the  cargo  be  anbjeet  to  detarlonftloB 
hy  mera  lapae  of  time.    Id* 

INTEBB8T. 
See  Daxaobb*  8;  Uiusr. 

JUDGMENTS. 

L  Wkxei  JiTDOiOBsiT  IB  Bdtdkbid  vob  M  obb  tbaji  Taut  u  Xitikid  to 
RiooTBR,  the  appellate  oonrt  will  oorreet  the  error,  efen  where  the 
Judgment  below  waa  by  default.    Oow§r  ▼.  Obrfer,  71. 

t.  Whiui  PBXMisia  ABB  SFBOiiicukLLT  Dbm»ibbd  IB  Jotkocbbt,  aod  the 
plaintiff  takes  more  nnder  Ida  habere  /aeku  poeeeeeicmem  than  ha  ia  en- 
titled to  reoover,  the  defendant  oannot  haTe  reatitntion  by  motion  in  the 
oonrt  from  which  the  writ  ienied.    City  qfNaiehee  ▼.  Vwndendde^  581. 

IL  WhBBB  JUBaMBMT  CBBDrrOB  18  PbBYBIITID  VBOM  EbIDBCDTO  HIS  EXBOIJ- 

noB  within  the  time  preeoribed  by  the  atatate  of  limitationa,  by  an  in- 
Jvnction  granted  at  the  instance  of  a  mortgagee  of  the  property  levied 
on^  the  lien  of  whoee  mortgage  waa,  at  the  time  when  the  injnnotion 
iamedy  inferior  to  that  of  the  jndginent»  each  mortgagee  cannot  taka 
advantage  of  the  fact  that  the  lien  of  the  judgment  ia  loat,  and  ia  not 
entitled  to  hold  the  property  diachaiged  of  the  lien  of  the  Jndgmenl 
Wcrh  ▼.  Harper^  649. 

C  WhBBB  JoIBT  JuDOMBBT  18  RBNi>BBBD  AOAIBBr  PBIBCDAL  ABS  SUBBSTt 

as  Joint  makers  of  a  promiasory  note,  the  Judgment  orsditor  ia  not  re* 
qohed  to  file  an  affidavit  of  the  insolTency  of  the  principal  before  levying 
hie  exeontioD  on  the  property  of  the  anrety,  nnlees  the  aarety  makaa 
his  affidavit  of  the  fact  of  his  suretyship.    Id, 

Si  Judombnt  AOAIB8T  TowN  roB  Damaobs  fob  Injubt  Gausbd  bt  OBsnnro- 
noB8  IN  HioHWAT  may  be  evidence  in  another  action  to  chaige  the 
person  causing  such  obstruction  with  the  amoimt  of  such  judgment^  of 
the  facts  on  which  Judgment  was  obtained,  where  it  appears  on  the  faoe 
of  the  record  that  the  recovery  must  have  been  for  the  same  canaei 
otherwise  the  facte  on  which  such  Judgment  wae  rendered  must  be  proved 
before  the  judgment  can  be  admitted  as  evidence  of  anything  beyond  its 
own  rendition  and  tenor.    lAUleUm  v.  Riehairdeon^  769. 

H  Rboobd  or  Vbbdiot  and  Judombnt  is  Always  Admthstbtj  to  Pbotb 
Fact  that  Suoh  Judombnt  wab  Rbndbbbd  or  soeh  verdlot  returned, 
in  any  case  where  the  fact  of  such  verdict  or  Judgment,  or  the  nature 
or  amount  of  auoh  judgment,  beoomee  materiali  but  for  any  other  pur* 
pooe  it  is  not  evidence  against  a  atrangsr.    Id, 

1*  Judombnt  Faiblt  Obxainbd  aoainbt  Onb  is  as  Oonolusitb  against  aa* 
ether  who  ia  reaponaible  over  to  the  former,  either  by  operation  of  law 
or  lyy  ezpreas  contract,  where  he  is  duly  notified  of  the  pendency  of  the 
salt  and  requested  to  defend  the  same,  as  though  he  waa  the  rsal  party 
npon  the  record,  and  whether  he  appeased  or  not.    Id, 

%,  Judombnt  is  Oonolubivb  on  Pabtiis  only  as  to  What  was  Ddukjili 

or  lasuB  In  the  caae  In  wfaioh  It  was  rsndersd.   And  In  order  to  rsadar  • 

temcr  Judgment  a  oonplete  hsr.  It  naat  i^pear  to  have  hmm  a  daajsioii 
Am.  Daa  Tol.  LZYI— m 
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■oiti  or  tlMre  ii  no  Jndgmaat  «pon  the  matter  in  isoe,  tlia  prooeadi^gi 

m  nol  oooolnriTV.    Xord  ▼.  Ohadbomm^  280. 

IL  JviwiaDrT  ni  Bm  bt  Ooubt  ov  Spioial  and  ExaLimys  JuRmnonov  ii 
Ml  adjndiofttton  npon  the  Jtaliw  pf  eome  pertioiUnr  ■objeotmefefeer,  end  li 
ooDoiiinTe  upon  nil  pereone.    Id, 

10,  Iir  Pboobdiko  uvok  Suzubb  of  Liquors,  Judomkrt  of  Bibmibbal^  nnd 
for  letom  of  the  liqnon  leiied,  is  not  an  adjudication  npon  the  stain*  of 
the  liqnon;  and  in  an  aotion  to  reooyer  the  Talue  of  the  liqnon  anhee- 
qnantly  bronght  by  their  owner  againat  the  officer  who  aeiaed  them,  evi- 
dence that  at  the  time  of  theaeiinre  the  pUdntiff  kept  them  for  aale*  henol 
bftTing  n  Uoenae  to  aeU,  and  that  he  had  been  in  thehnbit  of  wiling  them 
in  violation  of  law,  is  admiarible  on  the  part  of  the  defendant  for  the 
porpoee  of  ahowing  the  ttaihu  of  the  liqnon,  aad  of  determining  their 
Talne  with  reference  to  the  qneotion  of  damages.    Id, 

U.  JuDOMiNT  NOT  OoHOLTmvB. — ^In  action  for  sevenl  breaches  of  oovenant 
in  lease  of  real  estate,  all  denied  in  answer,  genenl  verdict  and  judgment 
for  nominal  damagea  are  not  of  themselves  oondnsive  evidence  of  one  of 
tlie  breaches,  in  subsequent  aotion  by  lessee  against  lessor,  for  entering 
and  expelling  him  from  the  promisee  for  such  oreacb.  Samger  v.  Wood" 
ftwy,  018. 

IS.  Jnoomm  OoiraunnTB. — ^In  aotion  for  sevenl  breaches  of  covenant  in 
lease  of  real  estate,  all  denied  in  answer,  general  verdiot  and  judgmeal 
for  nominal  damages  are  condlusive  in  subsequent  action  by  lessee  against 
lessor  for  entering  and  expelling  him  from  the  premises  for  snch  breach, 
if  other  evidenoe  is  adduced  that  the  issue  upon  that  covenant  was  sub- 
mitted to  the  Jury  in  the  former  aotion;  but  the  burden  of  proof  ia  en 
defendant.    Id, 

8m  AseoBBMi  ASD  Cuura,  1,  2;  ExBOunoms;  JuBmnonov,  6|  Lbbh 

Nmotusls  Isaajnast%  16, 18. 

JUDICIAL  SALES. 

PmaHABIB  AT  JUDIOUL  SaUI   18  SuJUrilTUTRU  TO    BlOBZB  OF  JlTDOMIirr 

Griditob  under  whose  execution  he  puroliased,  and  n  disolaimsr  or 
oonveyance  by  the  Judgment  debtor,  after  the  Judgment  beoame  n  Uen  en 
tlie  property,  wUl  not  afleot  his  rights  therein.    Camfbdi  r.  Lohm^  IN. 

JIJRISDICrnOK. 

L  BvMBT  FRnuMPnoH  n  Mads  ts  Fatob  of  JuBiBDionov  of  ooorts  m* 
perior  and  of  general  Jurisdiction,  while  this  presumption  la  not  exar> 
oised  in  relation  to  the  jurisdiction  of  n  court  inferior  and  limited,  wbkh 
must  be  shown.  But  where  the  Jurisdiction  of  an  inferior  and  limtlsi 
oourt  is  shown,  there  the  same  prssumption  prevails  in  fiivor  of  its  pr^ 
oeedings  that  does  in  fiivor  of  thoee  of  n  superior  court.  09oper  t. 
Amderbmil,  62. 

&  No  Pusumptioh  Pbbtailb  IV  FATon  of  JumsDicnoH  of  Oousn  of 
Ihikbiob  ahd  Ldhtbd  Fowna,  but  snob  Jurisdiotion  must  be  shoivib 
Marrow  v.  Weed,  122. 

IL  InroiOB  GouRTB  mur  Punnni  tbue  StAToroRT  AumwiTr  BnumSf 
that  ia»ia  the  mamisrdiotateds  but  snob  a  rule  does  not  aosBmetfatttlte 


] 
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d^teit  pd«lUe  devUtlon  U  fatel,  bat  mtlMr  ttiftk  the  oooil  mnl 
dm  the  power  mbttaotially  In  the  nuumer  preeoribed.    Id, 

4to  Dnnuor  Oonss  ov  Uhixed  Sxatm  has  JuBisDionav  wsmbm  Ira  Sbowv 

THAT  Pabtw  to  SuiT.are  dtiaBu  of  dUSweiit  stetae,  lod  that  the 

.   Mmmnt  in  oontroveny  exoeede  fiye  handred  dolkn.    HwUr,OrwigfliL 

••  JuBiBDionoii  a  CAUgifl  iv  Wbiob  Fqbeion  Statu  a&k  FXiADrnriB  hae 
not  been  exolnsiyely  veeted  in  the  federal  coorta,  and  henoe  the  state 
ooarte  may  still  exercise  jarisdiotion  in  alLsuoh  eases.  Kin/g-^  Prymkk 
y.  Kutpptr^9  AdnCr^  839. 

#.  PBoaixDiNos  AND  JuDOMSMT  Of  GouBT  ASK  GoBUUTsiyB  ss  to  all  mattevB 
within  its  jurisdiction^  and  cannot  be  impeached  or  set  aside  in  a  odUai> 
eral  proceeding.    Bampmmv,  TKeare,  110. 

7*  Wbbt  Powm  IS  OiVBN  to  Court  oyee  Spioial  Maxtdi  which  is  not  in 
the  Qsoal  couse  of  the  common  law,  and  a  mode  for  the  exercise  of  sooh 
power  is  prescribed,  snch  mode  must  be  porsned,  whether  the  tribmial 
be  superior  or  inferior,  and  sufficient  most  appear  on  the  face  of  the  reo* 
ord  to  show  the  ease  to  be  within  the  reach  or  jurisdiction  of  the  tri« 
bonaL  If  snffioient  appears  on  the  face  of  the  record  to  give  the  ooort 
jurisdiction  under  the  law  conferring  the  power,  then  the  presumptios 
attaches  in  fsYor  of  the  remainder  of  the  proceedings  of  the  ooort^  what- 
erer  that  court  may  be.    Cooper  t.  SunderUmdt  52. 

iL  SvmounioT  of  PinTxoir  Caluno  nrao  AonoN  Powm  ob  JuBnurarmi 
of  the  courts  if  there  be  such  petition,  cannot  be  called  in  questiflB 
edllaterally.  And  if  there  be  a  notice  or  publication,  or  whatever  ef 
this  nature  the  law  requires  in  reference  to  pewons,  its  snfBdnnciy  oaft- 
Bot  be  questioBed  collaterally.    Id. 

See  Bquitt}  Pbobatb  €k>UBflBi 

JT7BY  AND  JUBOBS. 

!•  OowBOiBHTiouB  SoBUFUS  entertamed  by  a  person,  whidb  woold  pfvrsBl 
him  from  asMmting  or  agreeing  to  a  yerdict  which  would  suljeot  the  ao- 
eosed  to  capital  puniriiment,  although  justified  by  the  eyidenoe^  die* 
qualify  him  as  a  juror.     WHUaam  y.  Suoe^  615. 

%  Qmnaxua  to  Lnruonov  or  Capital  PmnamiBNT.— A  juror  whose  exam- 
inatum  deyeloped  that  he  was  opposed  to  capital  punishment;  who  said 
*'that  be  had  oonsdentious  scruples  upon  the  subject  of  capital  punish* 
flisnti  that  they  would  bias  his  judgment,"  is  not  in  a  condition  to  im* 
partially  hear  uid  examine  the  evidence;  he  does  not  stand  indifibrenl 
between  the  priMoer  and  the  state,  and  he  should  be  excused.    Id. 

IL  JOBOB,  WHBN  COHBOIXNTIOnS  SOBUTLIS  TO  IhUJOTION  OY  DbATH  PBRALTT 

BO  VOT  DiSQUAUFT.^A  juror  testified  that  he  *'did  have  consoientions 
Boruples  on  the  subject  of  capital  punishments  sad  that  it  woold  be 
against  his  oonsdence  to  render  a  verdict  by  whidb  a  party  would  be 
aabjeeted  to  the  punishment  of  death,  but  that  he  thought  he  could  do 
Justloe  aa  between  the  state  and  the  accused:  **  AeU,  that  he  was  oompe- 
t«it^  aa  in  the  abaence  of  any  other  possible  evldenee  his  answer  uadsr 
oath  that  he  would  do  justice  between  the  parties  asast  be  held  to  be 
MBolnsiye.    Id. 

%t  hAflgOBSOf  LlBBL,OiyiI>AaWBLLAaCBIimiAl»  JvBVtBB  Jl 

Boa  Law  aho  Faoib.    TVetea  y.  Mmddox^  198. 


Ik  If  n  IKivrw  JimaaivAiAOAnitoglvtthftJayakMwMftfllllit 
defioitloiw  and  priaalplM  «l  bur  ftfipliiable  to  tlie  mm,  and  nte  Ai 
■Irtatoog  TnwiAiii,  imall  appeakbtooMai.  tlie  judge  aaay  be  wqfrfwdty 
ooaBMl  to  ehaige  tlia  }  vy  in  wiitiag.  they  haviag  tlw  poww  to  iliiii^yfd 
Ide  inetmotioni*    /<!, 

IL  b  »  QunnoKionJimTWHBQaBFneoHHAsAasEDnrBzDnHovBm 
AiwoBCTT,  in  eieea  whwe  the  jnitifieaitlonof  tlieeet  wfajch  li  elUyd  to 
be  wnngf nl  end  inJnrloiM  le  beaed  on  the  enraee  of  eatharltj»  wheliMr 
thttteathorlty  be  incident  to  the  offidalohaaoter  end  dnty  of  thepMrtif 
•■iffiTiring  it^  or  aiiie  from  the  ndaoondnot  of  the  oppodto  party  ead  the 
MoaHitiea  of  the  «aM.    ffUttard  y.  Chold,  796. 

See  loMMU  1;  Puumio  ahb  PRAonoa,  6-I61  RAniWiiiWi  4|  Bifawiw 

2; 


LAKBLOBD  AMD  TKNAST. 

■18  AoRov  OH  IjBBMmi^  ComrAHT  10  BxnuB  without  givlag  IdB 
BOtioe of  want  of  repair,  eipeeially  where  the  leaee  oontahiaa  oorenaat 
tiiat  the  leeeor  may  enter  to  view  and  make  improvementi.  ffa^fdm  ▼. 
Bradkg,  421. 
ti  ^?konBniTX8PATABUAT8TAXKDPxBioi)6zir  AinrAaai,  thelHBaehai 
the  whole  of  the  fint  day  of  that  period  in  whibh  to  pay  it.    Aerloeft  ▼• 

LAKGENY. 
See  Cbdokal  LaW|  1. 

LATERAL  SUPPORT. 
See  BASBinanB,  S. 

LIHKL. 

L  Wkma  For  Pabt  ov  Aiixsxd  LDBMm  PoBLicATioim  JtanrnDii 
XkOBAVD  Lam  Past  »  DmiDaa  AmToroio  P&anniiVy  tlie  or- 
dinaiy  and  natoral  meaning  and  eonatmotaon  of  tiMlangnage  need,  the 
debUiatlon  containing  no  averment  ol  any  fiwt  wfaioh  woold  affrnt  the 
Meaning  of  tlie  langnage,  no  innnendo  pointing  any  ujpujeeion  or  allwelon 
thenitt  made  to  phdntifl^  and  no  ooUoqniam  alleging  that  the  laqgaage 
waa  need  of  and  eonoening  plainti£^  is  a  qneetion  of  law  for  the  ooorti 
and  11  eanaot  be  left  to  the  Jozy  to  infer  that  the  latter  part  of  the  pahli- 
eaUlM  did  refer  to  plaiatifi:    Bamnee  v.  IM,  470. 

IL  If  aQwBmoyoapOowrEpqnoy  wovkOwna  wmrmn Aujgap  Lnmoua 
POBUOAiiov  porportato  beaohaigeof  fraad  made  hy  tlw  writer  npon 
plaintiff;  or  whether  it  ia  an  allegation  that  enoh  a  chacfa  Imd  been  made 
•gynat  phutttiff  before  a  pnbho  body,  aaoh  aa  anedioal  aooielyy  and  of 
whloh  plaintiff  waa  a  member.    /dL 

IL  FoBUOAXioK  or  Qcriai  JmueuL  PteonHiraa  before  all  piAUo  bodioib 
lor  tlie  neeeeeary  infonnation  of  the  peopH  ia  privikgad  miA  jMtifUU 
14. 

d»  Ii  u  QBomgnsm  or  Fiflv  job  Ji 

OAXiOH  ia  a  tme  and  ootreot  narrative  of  gfacul  Jadleial 
a  pnblio  body,  which  may  lawfally  be  pabUehed)  and  If 
defendant  la  entitled  to  a  verdict.    Id* 


Inbkx.  8S7 


IL  Ig  AoHoani  of  Lmii  Mamcti  »  owr  Tnw jir    Bala  at  oonmon  kw 
brfqg  4iu*  tf  tiMWvHs  q«1m  or  iwUkhtd  an  is  thMMihM  a^^ 
WMiWulnm  fatmt  ii  an  l&fwenM  ol  kw,  and  aaada  no  prool.    Halloa  dooi 
aol  BMaa  apite  agiioat  tha  faidmdaal»  but  a  waatoa  diiporition  groadjr 
nagligant  ol  tha  ri^^ta  ol  othaia.     Tntoa  ▼•  Maddox,  19& 

&  laMU— Pamrt  Hia  BicHg,  jaOHnniinniiim  oy  Evmct  that  aatnaHy  oacaiw 
lad,  to  Mport  tha  lact  that  anothor  haa  baen  axiartad  aad  bald  for  asamhia- 
tloo  npon  a  partUmlar  charge;  hat  beyond  thia  he  cannot  go»  and  awmin 
tha  guilt  of  anothar  npon  an  ex  parte  ohaiga^  asoept  npon  tha  reapond* 
bili^  ol  proring  tha  tnith  ol  hb  aoenaation  when  mad  for  UbeL    Jd. 

ff«  Ijbiu— BoASATiov  Maiui  Mt  Bmoaxtisq  Chabois  tha  day  alter  they 
ware  made  oannot  azonetata  tha  party  entixaly,  bat  may  properly  ha  oon* 
aldered  by  tha  jaiy  In  eetimati^g  the  amount  ol  damai^ee.    Id, 

H  liiBWiKP  Pamrt  mat  RMT.iA«a  ma  Cladi  pob  Damaom,  bpt  Bab»  Bagma- 
8I0K  cm  SAXiBFAonov  at  an  apdogy  and  xeoantation  will  not  operate  a 
releaea  ol  tha  light  ol  action.    Id» 

H  Iv  Aatuam  ov  Lzbil»  Damaom  oav  bi  Oitbm  without  BfboiaXi  Fluxnr  al 
tha  peoaniary  amoant  eofBaredf  where  the  libel  ia  not  pobliahad  hy  tha 
parlgr  himeelf,  bat  thnmgh  one  ol  hia  amployeea  in  tha  regolar  oouaa 
ol  hiaemploynientk  and  for  whoee  act  tha  prino^al  la  lagilly  rwapoiiatblew 

Id. 

See  JuBT  AHB  JiTBOBi^  4|  Slabdbb* 

UENS. 

1  Lddi  IB  LoCT  BT  Iboluixxko  ih  Samb  Jubombht  Cladc  for  which  no  Talid 

lien  adata  and  one  for  which  each  a  lien  doea  exist    PerKaf  ▼.  Piie»  287* 
I;  Whbbb  Statutb  Omra  to  Rbquirb  KonoB  to  bb  Givbv  to  all  partlee  bi- 

teraated  in  lien  caeee,  the  jndgment  may  oondnde  the  partlee  to  the  aoii^ 

bat  it  cannot  bind  othera.    Id, 
I»  Liav  IB  RiaBT  ov  Dbxaibxbo  Pbopbbtt  ok  Whujh  It  Opbratbb  ontfl  tha 

eblma  which  are  tha  baaieof  the  lien  are  ■atinfled.    ^aui  ▼.  Palmer^  27i« 
Baa  AnoBVBT  abd  Cubht,  1,  2;  Bailm bntb,  13;  CJoioiov  Oabbibbji,  14-17| 

Faoiobs;  Salbs,  6;  Smpruro*  3-9* 

LIQUOR  LAWS. 
See  Aonoira,  2,  S. 

LOST  ARUCLBS. 

Kabbt  n  BOT  RBSfOBBiBLB  voB  Loes  ov  Rbmittabcbb  BT  Lbrbb  depoaltad 
in  poat-offica  box  specially  set  apart  for  hia  oae.    /oAasoa  ▼.  iTarftai  IMk 
See  Nbootiablb  Ibbtbuicbbtb,  22-24. 

LOTTERT. 
See  CBDiniAXi  Law,  4. 

MALICIOUS  FROSBCUnON 

OnraLOHTB  Bvn>BNOB  ov  Pbobablb  Causb.— Oonviction  of  par^  by  Jaiy^ 
thoBgh  the  verdict  was  obtained  by  false  testimony,  and  afterwards  eel 
aaide  for  newly  discoTcred  evidence  and  a  verdict  of  not  gnilty  retnmed, 
ii  oonclnsive  eridence  of  probable  caase  in  a  sabseqaent  action  for  malli 
ahms  prosecation.    Parker  ▼.  Suntinglont  465. 


688  IiiBKX. 

MANBAMUa 

I.  If HtnAMTO  MAT  InVB  10  QoVSmOK  IBOflf  SfAfl  SuFBimOiMisi; 

iteto  OQBitltatioii  delogfttei  the  power  to  ime  wiite  of  ■mwrfaiin  ii 

tliAt  ooarti  and  ouikee  no  ezoeptione  m  to  penooe.    Aejfle  M.  R,  r.  Sit 

Cfooemor,  67S. 
&  QoT»BWOB  IS  SinwiOT  to  MAwniiroa  to  eompei  pegfannanee  of  minfatMciil 

aoti,  bnt  the  performaiiee  of  diMfetiooery  aoti  ouinot  be  oompelled  hf 

eonrtia    Id, 

MABBIAGB  AND  DIVOBGE. 

L  Lboal  Habbiaoi  ov  Fimaui  Child  aiteb  AnrAnmiG  Statotovt  Aamm 
Lawfitl  Wkdlook  dliobergee  her  from  ell  further  dntiee  to  perfomi  oer- 
▼ioe  for  her  pereata,  as  she  haa  aaaamed  new  relatlona  inoonaiateni 
thocewith.     ffervey  r.Motdeift  61fi. 

t.  OsDiKABT  CoMTRAon  PsoHiBiTXD  BT  Pbtal  Statoti  •!«  Qlegal  Mid  i^ 
▼slid,  but  marriage  la  an  ezoeption.    Jd, 

i.  Mabbiaob  GonTBACfT  ov  Fbmalb  is  Valid  aiteb  Shb  Bbacbbb  Sxas- 
VTOBT  AoB  ov  Lawful  Wsdlook,  twelve  yeara,  notwithatandlng  the 
penalty  inoorred  by  thoee  nniting  her  in  nuurriage  wlule  ahe  is  under  the 
a^e  of  eighteen,  and  the  faot  that  it  waa  made  without  the  oonaent  el 
her  parent  or  goardian.    Id, 

4,  Pabbnt  has  Ko  AonoN.— Falsi  ahd  Fbaudulbht  BBFBBSoreAnoBB 
10  OfficEBS,  AiTD  Those  Authobizid  to  Solimnizi  Mabbxaobb,  wad 
which  cnlminate  in  a  olandestine  marriage,  form  no  eanae  of  aotion  for 
loaa  of  danghter'a  aervioea  after  she  haa  attained  the  statutory  age  of  Inw- 
fal  wedlock,  twelve  yeara,  and  before  ahe  haa  reaohed  that  age  wadm 
which  the  statato  prohibite  her  from  marrjring  without  the  oonaent  of  Imt 
parent  or  guardian.    It  ia  a  criminal  offense.    Id, 

Ai  BsooHD  Marbiaob  Consommatbd  dt  Mibstsbifpi  is  BivDuro  IV  J/Njn- 
lAVA,  although  the  first  marriage  waa  void  by  the  law  of  Mississippi,  ths 
husband  having  at  that  time  a  wife  living,  but  from  whom,  before  the 
seoond  marriage,  he  liad  been  divorced.    Spean  v.  ShnpMn^  906L 
See  Pabbnt  and  Child;  Statutb  ov  LmiTATnm,  8. 

MABBIBD  WOMEN. 

L  WivB  OANvoT  Claim  Patmbnt  fob  Such  Pbopbbtt  as  Shb  mat  Bbdw 
INTO  HBB  Husband's  Housbhold  upon  their  marriage,  and  whidi  thsy 
use  and  enjoy  together,  in  the  abaence  of  an  express  ocntraot  to  that 
effect.  No  implied  contract  eziste  by  virtue  of  the  marital  rdatioii. 
CroiMon  V.  Cranwt^  534. 

t.  Win  Who  is  Dbsbbtbd  bt  Husband,  and  who  oontinues  to  live  apart 
from  him,  and  ia  dependent  on  herself  for  support,  may  sue  and  be  aned 
as  Kfime  sole.    Sfi^ik  v.  SUenee^  137* 

!•  Mabbibd  Woman  has  Bight  to  Judombnt  ot  Sbpabatioh  ot  Oommov 
Pbotbbtt  upon  proof  of  the  insolvent  of  her  husband,  and  tlittt  she  Is 
possessed  of  skill  and  industry  sufficient  to  earn  n  separate  UvoHhesi 
whieh  she  has  ezeroised.    Modt  v.  Kennedy,  203. 

See  Dowbb;  Husband  and  Whb. 

MASTEB  AND  8EBVANT. 
See  Pabbnt  and  Child. 
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mobtgaobs. 

L  II0M01«»»  «0  SlOmUl  FUTURB  LlABILITin^  MUCT  SzpiHt  Ttei*  Oft' 

jiov.    ClirVfl  Hetrtf  ete.  t.  AUtfy,  099. 

H  MOBXOAOl  O  DnOHASOKD  BT  PaTHKTV  OV  MOBTOAGl  KOTl  BT  DlHOB 

ov  MoBSOAGOB,  at  the  mortgagor's  request.  Bowman  t.  MtMUr^  74S. 
t,  lIoBattAGB  u  NOT  Rbvitbd  ajtbb  Kotb  u  Takxn  U7  ani>  Paid^  m 
against  an  execatioD  creditor  of  the  mortgagor,  by  the  mortgagor's  rads- 
Uyering  the  note  the  next  day  to  the  mortgagee,  npon  an  nnderstandingi 
for  the  first  time,  that  the  note  and  mortgsge  were  to  remaia  in  thenMirl- 
flsgee*s  hands,  as  seonrity  against  a  liability  faumrred  hf  tbs  MStlgiy 
lor  the  mor^^agor*  /d. 
Bee  Oo-VBVAiroT,  2;  Dowbb«  1-5;  Sf  atutb  of  LnazAanm^  0^  ^ 

MUNICIPAL  COSPORATIONa 
See  OoBPOBATioif8»  24,  26. 

MUBDEB. 
Bee  GBiMDrAL  Law,  6^  7. 

NAVIGABLB  BIVEBa 
See  Watxbooubsbl 

NEGUGENCBL 

L  Nbouqxetob  OB  Fault  ov  PLAUiTirv  Bimotbet  Oobkbotbd  wm  Ibtvbv 
wHl  not  prevent  him  from  recovering  damages  therefor  against  a  defend- 
ant whose  negligence  lias  been  the  immediate  and  proximate  caose  of  the 
injury.    Vidabwrg  S  Jachon  B,  R.  Co.  v.  PoOon,  562. 

H  Fact  that  PaBsoM  is  in  ExomKo  and  ALABioiro  Situatiov  at  Tun  of 
Injubt  will  not  rednoe  the  degree  of  care  requisite  for  him  to  exhibit  ta 
avoid  the  injury,  if  he  is  in  such  situation  wrongfully,  or  because  of  his 
own  negligence.    Iauob  y.  New  Btdford  etc  R.  B.  Co,,  406. 

d  Plaintut,  though  thbbb  mat  havb  bkbn  Kboliobnob  oir  KU  Pabt, 
MAT  Bbooybb,  unless  he  might,  by  the  exercise  of  ordinary  care,  ha?a 
avoided  the  consequences  of  the  defendants*  negligence.    Id, 

i.  Ant  Nboligknob  in  Exbroisb  ov  Bight  Which  Oausbs  Loss  to  Avothbb 
is  an  injury  which  oonfers  upon  him  a  right  of  action.  Morgan  r.  Com, 
623. 

&•  Onb  Who  Doxa  What  is  Mobb  than  Obdinabilt  Dangbboub  to  an- 
other is  bound  to  use  more  than  ordinary  care  where  the  parties  stand  in 
no  particular  relation  to  each  other.    Id, 

6.  In  Action  fob  Eiluno  Anothxb's  Slavb  bt  Nbgugbnt  Hanbung  of 
Loadbd  Gun,  it  is  no  defense  that  the  act  occurred  through  misadTentnia 
and  without  the  defendant's  intending  it|  but  the  defendant  must  show 
that  the  injury  was  ineyitable  and  utterly  without  his  fault,    /d. ' 

See  Agbnct,  1i  Common  Cabbibbs;  Statutb  of  LDfRAnoNBi  1S|  Bunm 

GABGOB8. 

KBGOnABLE  INSTBUMSNTS. 

L   WABaBOUSB  BlOBm  fOB  CXBTAIN  NUMBBB  OV  BUBBBLS  OV  OOBBf  lO  bO 

deliyered  to  the  order  of  the  person  to  whom  the  receipt  is  glT«^  al  • 


MO  JmxL. 

oertda  pbot^  is  Hflkiy  in  food  oid«i  fr«o  of  oiuoqgM^  liik  €f  fin  flB^^ 
b  not  a  nqgoHiblo  inatnuBMnt  wider  tho  kwi  of  lowi*    MetAmit^  A 
Btmk  T.  HewiU,  49. 

IL  Umov  WOBM''«OnDlUVSUDTOHnQBDilB,''lnaWUOlMMUOI00rfpl 

for  a  qiuatity  of  oon^  do  not  of  thomielTM  manlfeot  an  intentiaD  on  tlio 
yart  of  the  maker  to  render  it  nofcotiabk.    IdL 

l»  HdiJiaEoyNnooTiijaJtPBOiaa80ETKoT»Iin>OBaKDiHBiJunthaea|iriwa 
JtMB  title  theretOi  which*  In  the  ^1^^^^^^  of  proof  of  flia&v  JSdetf  will  eiH 
tula  him  to  ene  on  it  m  his  own  name.    J&mMY.  fi^Moacr,  832. 

d^  PowflBioir  OF  Nbootxabui  PnoMisaoBT  Nom  Ikdobskd  nr  BLanc  by  the 
attorney  of  a  party  ie  poMeBtlon  by  the  party  himself.    Id, 

A.  PnoCTW  AT  B»QU««rof  Bamk  or  Note  Ixlobsmd  or  BLAWt,  and  whioh  doea 
not  bear  the  name  of  the  bank,  is  not,  in  a  sabeeqnent  suit  In  the  name 
of  a  holder,  any  more  oridsnoe  of  the  ownerdiip  id  the  note  by  tho  bank 
at  the  time  of  the  protest  than  that  at  the  time  of  the  protest  the  bank 
was  the  colleoting  agent  for  the  real  owner,  nor  does  it  show  that  the 
holder  after  protest  was  not  the  owner  who  placed  it  in  the  bank  for  ool- 
leotlon,  so  as  to  defeat  the  former's  prima  faeU  right  of  action  based  on 
possession.    Id, 

§•  I^okabt'b  CxBTinoATB  ov  FnoraBT  Imfobts  Vxbbal  Nones  to  the  indorssr 
of  non-payment  of  a  note,  where  it  states  that  he  "  duly  notified  **  the 
Indorser,  without  other  qnalification  of  the  word  ''notified."  Tkoide 
Bank  y.  Stackpole,  240. 

y.  Ybbbal  Notiob  to  Indobskr  RssiDZiro  nr  Samb  Town  of  non-payment  d 
a  note  is  sufficient.    Id, 

§•  Statement  in  Pbotxst  that  Notabt  "Duly  Nototed*'  IimoBaiR  d 
non-payment  of  a  note  does  not  impair  its  validity,  where  it  appears 
from  the  whole  protest  that  notice  was  In  fact  legally  given.    Id, 

ii  Surbties  by  Suooissiye  Indobsements  on  Meboabtile  Pafeb  are  pra- 
samed  to  mean  to  stand  as  they  have  placed  themselTes;  bat  If  there  Is 
an  agreement  between  them  to  become  indorsers  for  the  acoommodation 
of  the  drawer,  they  are  presumed  to  promise  to  oontribnte  equally  toward 
any  loss  which  may  be  occasioned  by  non-payment.  McNdUy  t.  PaUk/m^ 
661. 

IOl  Pabtt  oannot  Limit  his  Liabiutt  ab  Indobsee  bt  Pabol  Btidbmc^ 
where  he  signs  his  name  on  back  of  draft  under  psyee^  name  before  it  Is 
transferred  to  another  holder,  although  he  never  had  any  personal  Inte^ 
est  in  the  draft.    PreaooU  Bank  y.  CoMrlp,  47S. 

IL  Fuurr  Indobseb  is  Rbsponsiblb  to  Evebt  Holdeb,  and  to  erery  penon 
whose  name  is  on  the  note  subsequent  to  his  own  and  who  has  been 
compelled  to  pay  the  amount  of  the  note.    McNeUlf  y.  Patekhi,  651. 

12,  SuocEBSiVB  Indobsebs  ov  AoooMMODATiON  Papeb  are  not  joint  sureties^  In 
the  absence  of  any  understanding  or  agreement  between  themselfes  la 
regard  to  the  manner  of  indorsing.    Id, 

13.  Legal  Capacity  or  Payke  to  Indobse  Dbatt  oakkot  bi  Ddpoted  by 
Second  Indobseb,  in  an  action  against  the  latter  on  the  bill,  upon  the 
ground  of  a  want  of  legal  capacity  in  payee  to  indorse,  such  as  being  a 
married  woman.    PrtscoU  Bank  v.  Caverlyp  473. 

14^  1 NDORSEB  OF  SlORT  DbAFT  IS  LlABIB  TO  HOLDEB  OH  DeTAITLT  OV  DeAWHB, 

If  It  Is  presented  within  a  reasonable  time  after  It  Is  reosived  from  the 
indorser.    Id, 
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m  yiiiMiUMiBP  u (haaMAJULY lipgp Quiimii  ovL4irAin>FA0ff»loba 
deeldadbytbt  juyviidflrpitqperlnttniotiiBsfiEY^  HqwidaHy 

ii  thii  M  where  tiie  leote  ere  doabtfoL  /il. 

ML  PlaBB«TiiMByieQinBWi<woyLAw»wfaewthetwtiei#eieereDdiineo^ 
dieled.    /(<. 

17*  DmAVD  lOiE  PATimnr  of  Kon  ob  Bill  Dim  bt  FiBranauBiP  ie  %  soffl* 
olent  ptoeentment  if  mede  witbfai  the  uoel  boriiieee  home  al  the  eooi* 
■wreiel  demJaae  of  the  ftrm.  It  ie  not  neeeeeeiy  to  meke  •  further  de» 
mead  »t  the  piiTHle  reekteoee  of  the  indiTldael  pertaere.     WtUmm  t« 

UL  K0KABTCk)]fPUB8TB]0KLTWITS00]aCSB0IALn8AaBINOlTXVoK0«IiaB 

SzoLimnrsLT  to  List  Ixdobbbb,  eepedelly  if  he  ie  Ignonuitof  the  red* 

dnoe  of  the  other  pertiee  to  »  bill  of  exchange.    Id, 
lii  '*Tmi  DAT*  WmoB  Bach  Ihdobiib  n  A£LOwn>  wiTHnr  Wrsor  lo 

GiTB  BX8  Konon  in  torn  will  oommenoe  with  that  on  whiob  he  hlmeelf 

reeeiyee  notioe,  where  the  dittanoe  is  endh  ae  to  require  an  intenral  of 

ae?«ial  da je  for  the  pupoeee  of  oomnranieation.    Id, 
ML  HduoB  ov  Bill  ov  Bxgbakob  is  mot  Bovvd  to  Maks  Pvmjo  Fmooll- 

MAnoVy  or  to  adTortiee  lor  information  oonoemlog  the  reddenoe  of  one 

whoee  domioile  ie  without  the  state.    Id, 

tL   OOIMTBAOT   BBTWBSir    PaTXB  AVD   IhDOBSBI  OV  KOTB   DI8OHAXOBD   IV 

BANKBunor  d  Adhdbiblb  nr  EnDuroB  in  an  action  on  the  note  by  a 
sobeeqaent  Indoiaee  againet  the  maker,  where  the  maker,  after  the  dis- 
ehaige,  promleed  to  pay  to  the  first  indoreee  an  amoont  soffident  to 
teimbnrse  him  what  he  had  paid  for  the  note.  Badger  r.  OUmor9t  72II, 
ML  UroB  Pbooi  tbat  Kotk  has  bbbb  Distbotxd,  Bbootb&t  mat  bb  Hab 
thereon  at  law.    Moon  r.  IMj  297. 

tt,  OWBBB  ov  LOVr  KOTB  MAT  MAIHTAIir  AOTION  THBBION  AT  LaW,  wlthOBt 

fkmishlng  an  indemnity,  if  it  appears  that  the  statate  of  limitations  may 
be  Interpoeed  to  prevont  a  reoovery  by  a  bona  JUU  holder.    Id, 

%L  Oomer  oabbov  DuMms  Aonoir  on  Lost  ob  Distbotbd  Note,  properly 
eommenoed  and  legally  pending,  nnleie  the  plaintiif  tender  a  bond  of  in- 
denmity.  If  the  eridenoe  be  InsnlBoient  to  proTo  ite  deetniotion  or  loes» 
the  defendant  Is  entitled  to  a  rerdict  in  his  fsTor,  but  not  to  a  dlMBlmsl 
of  the  aetion.    Id, 

8ea  Atauotf  t,  4|  Bahxbuptot  abb  Ih8oltbhot9  1,  2;  Qmi  PAanmu 

SHIP,  4. 

NUISANCBa. 

L  OOUBT  OF  BqUITT  BAB  POWBB,  BT  IVJUBOnOH,  TO  PlfcBTm  OB  ABATB 

KmsABOBmatsrially  InJnrloQsto  the  person  or  property  of  sDOther;  soeh 
as  one  whioh  oeossJons  lorn  of  health,  loee  of  trade,  deetmotiou  of  the 
means  of  sabslstmioe^  or  permanent  min  to  property;  bat  it  will  not  in* 
tsifsie  to  profsnt  or  abate  every  nnisanoe.  WoieoU  r,  JfeHcft^  7M. 
IL  (UsB  OF  NnsABOB  IB  Whior  Equxtt  WILL  Ibtbbpbbb  must  wm  (hn  A* 
Law«  and  in  which  a  par^  can  maintain  an  action  for  alleged  injury  to 
his  lapl  rlgfate.  Thne»  ohaaoeiy  will  enjoin  the  proeeeatton  of  a  legal 
trade  where  It  Ie  oairied  on  In  snoh  a  manner  as  to  injore  an  adjoining 
tMMBJSBt,  or  to  affeot  the  air  with  notaomc  emells,  gasee,  or  smoke,  Inja* 
fisos  to  health,  or  rendering  the  enjoyment  of  life  within  a  neighboring 
dw«lllig*hoBse  nncomfortable.    Id» 
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l»  Ooim«OFEqiviTrwiu.HOTlirriBPonToPuTBiTKinaAiraiOooAS^ 
BT  Oabbtdto  ov  ov  Lioal  Tradb,  Qnlen  aaoh  nnlMBoa  be  In 
aotoBl  «ziiteno6  tad  esUbliihed  hj  dear  and  latbfaiclnty  evidaoea;  or 
QnleM  the  proteoation  of  the  bnrimm  from  which  the  imfiniw  la  appr»' 
headed*  and  the  eetabliahment  of  whioh  the  ooort  la  oalled  upon  to  pra- 
Tent,  ia  of  each  a  oharaoter  aa  to  neoenazily  prodnoe  the  miaehinf  wMdi 
the  ooort  la  called  npon  to  prevent,    /d. 

4^  IvjuvonoHToPBsyiNTERBonovorBniu>iHoioBA£Aiiuvi0iUBiaoPiJ^ 
vosBBa  on  gnmnd  of  ita  being  a  nniaance  to  an  adjolntng  dweUtng-boaaib 
will  not  be  granted  nnleei  a  very  atrong  eaae  la  made*  and  one  which  la 
marked  by  eome  very  peonliar  f eatnrea.    Id. 

i.  brjinronoN  will  Somxtous  mm  Obahtkd  nr  Caan  ov  Hxbb  Axnuk 
nmsDWO  Dahoxb;  aa»  to  prevent  uie  ereoticn  of  a  hoapital  or  of  a 
gonpowder  magaifne  in  the  neighborhood  of  a  town,  and  near  to  dwall* 
fng-honaea.  And  this  ia  on  the  ground  of  the  reaaonable  faaia  and  a|^ 
pnhenaiona  which  aoch  ereoUona  excite;  bat  a  ooart  of  eqal^  wiQ 
crally  compel  an  indlvidoal  who  aaka  proteotion  againat 
or  apprehended  damage,  ariaing  from  the  proaeoation  of  aomelqpal 
priae,  to  eatabliah  hia  right  to  proteotion  by  the  verdict  of  a  fmy  baiora 
it  will  interfere  in  hia  behalf.    Id, 

f.  CouBT  ov  Equitt  will  Eyjouf  NniSAiraa.iv  It  n  ABMnmB,  or  if  the 
erection  contemplated  moat  from  ita  character  neceaaazily  be  a  onfaHiaa 
to  complainant,  and  hia  l^^al  remedy  ia  not  adeqoate.    Id* 

T«  OouBT  Of  Equitt  will  not  Enjoin  Ebiotion  ot  Boildivo  nr  Gnr  m 
whioh  a  atoam-engine  and  machineiy  for  manafaotaiiog  poipooea  are  to 
be  placed.  It  will  not  be  aaaomed  that  a  lawfal  bnaineaa  la  to  be  ao  cos- 
daeted  aa  to  render  it  a  nniaanoe;  but  if  ao  oondaoted  In  fiact*  mjond 
penona  will  be  protected  therefrom.    Id, 

f.  Bill  to  Bbbtbain  NimANOB  vbom  Whioh  Imdiyidval  Subeaibb  Sr» 
oiAL  Dakaob  may  be  filed  without  making  the  attorney  general  a  partji 
althoogh  it  may  be  right  to  okake  him  a  par^  in  caae  of  a  pablio  aal* 
aanoe.    Id, 

•i  SXATUTB  CJONYXBBINO  ON  MUNICIPAL  COBPOBATION  <*FuiiL  POWBB   AB9 

AuTROBiTT  to  enact  and  paaa  all  lawa  and  ordinanoea  neeeaaaiy  to  pra- 
aerve  the  health  of  the  city,  and  to  prevent  and  remove  nalaanoea,*  will 
Impooe  on  the  city  liability  for  oaoaing  or  not  removing  noiaancea^  to  aij 
peraon  who  baa  received  apecial  damage  therefrom;  the  ezeroiae  of  the 
power  conferred  behig  for  the  pablic  good,  and  ao  not  merely  diaoratioB* 
acy,  bat  imperative,  and  the  worda  "  power  and  anthcrity  '*  In  each  caae 
meaning  daty  and  obligation.    Mayor  etc  qfBtMmort  ▼.  MwrrioU^  S26. 

UIl  MukioipalCobfobatiob,  bt  Mkbb  PAsaAOB  otObdibanob  providing  lor 
removal  of  anow  and  ice  from  atreeta,  ao  aa  to  pravont  their  acoonmlatloo 
from  becoming  a  nniaanoe,  doea  not  thereby  diachaige  itaelf  from  the  daty 
Impooed  by  a  atatoto  anthoriiing  it  to  prevent  or  remove  nalaaaoea,  bok 
the  manidpali^  nmat,  onder  anoh  atatote,  make  vigorooa  ellbfta  to 
onfdroe  each  ordinance,  la  order  to  briog  itaelf  within  the  aaving  of 
having  need  reaaonable  oaie  and  diligence  In  removing  the 
oomplalned  oL    Id, 

IL  Daxaobs  abb  notRbooybbablbiobIbjubt  Banjiffnro  ibom  Ni 

anlaoB  party  aolng  ahow  reaaonable  and  ordinary  care  and  dJHgeBceoakii 
part  to  avoid  the  ii^oiy*    Id, 
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tfL  lBCO>TnniKm«El^JUBTRBuxAuoijiCh>ii]i<wioAu.Gifi^^ 
th*  nme  tooroe  of  oomplaiiit  ia  »  opmiiMHi  jraimiQi^  and  ihp  imw^f 
thmfirammiuilwbyindiQtiiMiit    /d. 

OFFICE  AND  OFinCEB& 

L  PfcauMfMOii  piTHAT  All  SumtviaoBa  oy  OoumTy  oe  at  LiAig  Qooaiw^ 
WXBB  FUbut  at  Um  tnuiMotion  of  a&y  bnrinii.  If  the  oootmy  wm 
the  faotk  it  miift  be  affirmatively  shoiwn.    Xoeey  t.  Dovii^  624. 

S.  SiovATUBB  or  PRmDKrv  oB  Glibx  ov  Boab]>  or  SurnmaoBa  s  sot 

NiansABT  TO  Vauditt  or  Rioosd  or  Tbjlt  Body.    The  law  reqniiw 

that  they  ihoiild  keep  a  record,  but  doei  not  require  that  ft  be  ilgBedt 

and  the  ominion  of  anoh  signatiire  ie  at  most  only  an  imgalacUgr.    I4» 

8ee  AxTAgmffiHT,  8;  Bxiounoinii  Psmohsi 


»^    •  ^    ^ I 


FABSNT  AKD  GHILDl 

liAir  Of  ICABBuas  PiBmnxHo  FuiaLa  Chiij>  to  Habbt  aim  Aoi 

or  TwxLTB  entirely  oremdes  rlg^t  <tf  parent  to  Mrrioea  of  ohUd,  or 
dntlMfromooe  to  the  othw  at  lenrant  and  Blaster.  Bmm$yf.Mmk§ 
Mff. 

PABTrnON. 

Bee  Co-nuuxor. 

PABTNEB8HIP,, 

I.  AflBiwlmr  BT  UBOBitB  TO  RxcnovB  Halt  PBOfm  nr  Xov  m 
Waobs  dov  bov  Nbobcbabilt  Cohbtitutb  Hm  Joixv  Owbbb  ob 
PABTirxB.  Thus  a  miller  employed  by  mill-owner  to  care  for,  tend*  and 
mn  the  mill,  and  to  reoeiTe  half  its  profits  as  compensation,  bat  with  no 
agreement  as  to  any  definite  time,  has  no  such  title  or  pcesession  as  to 
require  him  to  be  joined  in  an  action  by  the  owner  for  an  injury  to  the 
mill,  and  plaintiff  can  recorer  the  whole  damages  in  hii  own  Bamsb 
Chandler  t.  Bowlcmd,  487. 

li  Obb  Mbmbib  or  Pabtnxbshif  oavhot  Bibb  Fibm  by  an  act  dearly  with- 
out the  scope  of  the  partnership  business.  But  lie  has  power  to  bind  the 
Ann  in  all  parts  of  the  bosiness  in  which  it  is  engaged,  and  in  all  trans* 
actions  appertaining  to  its  business.  And  in  all  transactions  which  from 
their  nature  appear  to  the  world  to  be  legitimately  connected  with  the 
business  of  the  partnerships  in  which  th^  are  openly  engsged,  although 
In  reality  they  exceed  the  tenns  of  the  partnership^  one  partner  may  bind 
the  firm.    Hdmy.MeCaiugkaifhSSS. 

8k  Baob  Pabtkbb  BAB  Ck»iiruTB  Jus  DiaroBBBBi  of  the  whole  of  the  part- 
nership e£BMts.     Woodward  t.  Oowiag^  211. 

4,  Ibdobsimbiit  or  Kotb  Patabu  to  Fibm,  ob  Obdib»  bt  Obb  Pabtvbb  in 
his  individual  name,  does  not  authorise  the  other  partner  to  sue  thereon 
In  his  own  name.    Bdabrook  r.  AnAA,  443. 

fti  Li ABniTTY  or  Pabtbbb  bob  Tobt  or  QprABmna. — OnepsrtnerisnotchaKge- 
able  with  the  tort  of  his  copartner,  done  without  Us  knowledge,  when  the 
wvoDgfol  act  was  wholly  unconnected  witii  the  partnenUiip  business,  but 
vInm  It  is  connected  with  the  badness  of  the  firm,  and  incident  to  it  as 
the  business  is  carried  on.  the  Nrt  of  one  partner  is  considsffsd  the  Joill 
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lad  Mwnl  ioti  ol  allt  lad  Iha  partBtr  dofaig  tbt  Ml  ii 
■CMloftlMollMrpftHMnL    Bekn  r.  JftOwyJM,  gMl 

&  FlMBPnili  IhBLABATKHBI  ABl  Kf  IPMWai  AttADMgOoiB 

IIm  tattw  npon  a  pwtoMdiip  liability.    JUM  ▼.  Aaf^  Hip 
B«a  ChMEBuaoTt  1|  BoDai*  L 

PABTY  WALLa. 
Baa  Bouif  lawm^  I>  IL 

PAWN. 
8aa  RinjuwiblL 

FBBJITBT. 
Baa  AoooMf  4L 


nJSAinHG  AND 
ia  FmBoaom  n  Waitip  n  Vwumq  av 

AIT.     AnM  ▼.  tftfWMUt  187* 

%  OBnanom  to  ])■aBnovovl>BlEOBB■El^^RB■TAXBil>Tk]ll^a■dilil 
tao  latoi  on  appeal,  alter  amimdmant  of  the  patttion  and  likl  aa  tta 
flMritiitotakasaohobjootioiLforthafintiiiiiai    Afeyr.lfeJrail^aMtW. 

&  Wbbu  Rmpuoatiow  Dnrm  Mattsbb  GcnneAiHiD  iv  Pua,  it  ia  naac 
to  diniiai  the  biU  without  hearing  the- iBaaaolfaofctliiiaiaii^    TmIt. 

4  DBfBNDAlIT  HAYnrO  DlHISD  EaOB  AvKHMMSn  nr  BBOLABaZIOR  VAT  0»- 

JBOT  TO  MAiHTDiAHaa  OT  AonoH  without  hariag  filed  a  lieiBiiar  wider 

the  praotioe  aoty  whidi  leqnirBe  hia  aaawar  to  onitain  a  atatenent  thai 

ha  demuxa,  if  he  widiee  to  raiee  aa  ieeae  of  lawi  See  Aola  of  liaH.  180; 

e.  818»  eeoe.  17,  81.    Herve^  ▼.  JlfmU^^  ftlff. 
A.  Dmnanm  m  Atoidavgi  ot  Aotioh  must  n  AuiiaTD  nr  AanraB,  aader 

the  Maenohnaatti  praetioe  aot»  Statk  1862,  o.  812,  in  Older  to  aMfl  tha 

dafmdent,  although  firat  diaeloaed  by  the  phOnliir^  aifideaoeu    Jfidbyv. 

Mohawk  VaUey  In$.  Co.,  880. 
§•  liBux  OT  Faot  Sasud  bt  FLaADoraa  OAnror  vl  AjMumoMsaBom  Mia* 

Tiov  to  diemiee  the  oanae.    Oomgtr  r.  i^eon,  88, 
7.  OouRT  la  xroT  Bookd  to  Qzyb  Ibbilstaiit  Iwhtbouwobm,  and  thdr 

feleranegr  muat  be  afflnnatlvely  ahawn  1^  the  partj  aompiaiidnj,    /d. 
8i  OouBT  D  ROT  Bouin>  TO  Oiva  InifBvcnov  WmoB  BAa  mar  Qnoa 

Oivnr.    Awer  ▼.  YTeftiter,  88. 
8l  OouBT  D  xroT  BouvD  TO  OiTB  BaQOSRiD  LmmjUMuar  nr  Ftaona 

WoBDS  of  the  nqfoaet.    It  ie  anffioient  if  it  be  eubstentially  giv«i  ia  any 

form,  BO  that  the  Jngy  may  not  nriaandenitanri  the  lawaf  tha  aaaew   SWal 

▼.  2^014  288. 
Ifll  Bbqubst  to  Stati  IdMAL  Fftopoannuff  BAvnm  No  Ounaaaam 

Pftoorintheoaeeb  howavar  oociaat  it  nay  be^  nay  ha  paopody 

by  tha  oourt.    /d. 
IL  Iirannonoii  that  tbmbm  la  No  Nfui— w  av  Fao*  Sovobt  «a  wm 

PnoTiD  ia  proper,  wlieia  tha  aridanea  ia  eo  loaaa  and  inwwnTnilfa  thai 

the  Jury  oannot  make  a  legitimate  and  rwaannebla  iniennee^  and  find 

Booh  hai  to  be  eatabUahed,  witiiout  indalgiag  in 

tion.    Spring  Oardm  ete.  Ins,  €h»  ▼•  Mnmtt  806. 
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Urn  BsfOftAL  ov  LnoEBOotnar  oh  FicTi  ov  Wwvm  Ko  Buwwnaan  ■viuuui 

to  wariMit  %  flndiag  by  the  ]iny  Imh  bem  itttiodiwedt  li  aottnor.  PiM* 

abteot  E.  B.  Oo,  r.  WkUe,  267. 
IS.  SunuDoi  OooxTwxLL  votAjuLom  Pisrf  to  ■■  PsBiuixnmD  I7  th«  v^ 

fnnl  of  tb«  trial  eoorl  to  glf«  a  ootnoft  iuinioCioB,  booMM  tiie  mom 

may  poaiUy  havv  been  given  ia  InetmotiflBs  irbkik  b«fe  beoi  loil  wttli* 

oBthiifMilt.   Ahrtmt  v.  Foikte,  77* 
14  iNsnvonoK  n  Bsioiraoim  wbu  thibb  n  No  K?  ii>uob  ovov  WkiOB 

Is  oouij)  ■■  Pbofbblt  Fuedicultbd,  m  the  coly  efieek  it  oovld  h«fe 

would  be  to  loggeet  to  the  jnry  iMte  iHdeh  an  not  la  orldMiee  beiora 

them.    Htim  r.  JleCaughtm^  588. 
1&  SuBMnaoH  so  Jubt  ov  QniaiBun  ov  Fupt  for  m  findiagt  if  then  ie 

BO  eoiBeieiit  eridenoe  of  each  laotiy  Ie  enoneoaa.    Omitktr  ▼.  ifyrld^ 

3ia 
It.  LrazBDcnoH  Whkjh  AaroMBa  IfammumB  ov  Faov  b  not  enoneoaa  whan 

that  faot  la  eleariy  eetaUlahed  by  the  evidenoe,  where  then  Ie  no  teatU 

mony  to  dieproTe  lt»  and  where  it  wee  not  oonteeted  at  the  trial  in  the 

oourt  below.    Hdm  t.  MeOmnghau,  688. 

n«  IllBKEUOnOK  THAT  "  JUBT  ABB  HOT  OHLT  JUDQBB  OV  FaOSS  IH  CUaS,  BOl 

TtaBT  ABB  ALSO  the  jndgee  of  the  law,'' la  enoneona,  that  dootrinehBTing 
been  abandoned  In  thla  ooontty.     WUHmm§  t.  iStaee,  616. 
IflL  PftATBB  THAT  THBBK  IS  Ko  Etibbhob  OV  Waitbb  ooBoedee  truth  efoppoe- 
ing  par^a  evidenoe,  and  all  legithnate  infennoee  whioh  may  bedmwB 
from  It    Spring  Cfarden  etc,  In$,  Co,  t.  Epam,  806. 

19l  QBJBOnOHToAlWiaBIOHOVTlBCDIORTOAHHOVBBMAiniVOiBFlWRXkMB 

in  the  appdlate  court    JhifcUr,  €fo9mtm,  (M, 
90l  EsBOBa  OB  Omanova  hot  PBBJUDiaiAL  abb  hot  Qwnjhb  vob  Hbw 

Tbial.    Lmea$  y.  New  Bec{ford  etc.  B.  B,  Co.,  406. 
SL  Gbahtiho  ov  Nbw  Tbial  bt  Distbiot  Goubt  la  liAxriBov  DiwiBiriOHt 

and  not  enbjeot  to  review  by  the  aapreme  eonrt    JkffcU  r.  Got  man,  648, 

SSL  YbBDIOT  will  BB  BbT  ABIDB  vob  AdMWMOH  ov  ImIIATBBIAL  BviDBHOBy 

when  aooh  eridenoe  may  hare  escited  piejndioee  or  ralaed  falae  Inq^ree* 
alone  in  the  minda  of  the  jniy.     WiMeg  t.  /bye,  716. 

SIL  NoHBunislMFBOFBBWHXBBQiTBanoHOvFAOTABisBsnpontheenrldenee 
within  the  prorinoe  of  the  jury  to  dedde.    FkkeU  r.  8w^  214. 

64,  Gbahtiho  ov  Bbbbabihg  dobs  hot  Imvobt  Rbvbbbal  ov  Ofihioh  ov 
OoVBty  In  Iowa,  aa  It  did  vnder  the  common  law.    Uorrom  ▼•  FFeeif,  122. 

tfti  Whbhbtbb  It  Appbabs  that  Aoixoh  oahhot  bb  Dbtbbmihbd  oh  m 
Mbbrboo  the  reoord  on  appeal,  ltmiiat»  vnder  the  Maryland  act  of  1832; 
be  remanded  for  aoch  farther  proceedings  aa  the  pmpoeea  of  jnatloe  may 
require.    CampbeU  r.  Lowtf  339. 

tk  Bhoosd  oh  Appeal  la  Oohclubitb  nr  Appbllatb  Ooubt  in  regard  toe 
atatement  appearing  therein  that  a  plea^f  limltationa  was  etrioken  out  be- 
oanee  It  appeared  to  the  ooort  that  it  wee  not  filed  "on  or  before  thoday 
designated  and  fixed  by  the  mlee  of  the  lower  conrt  for  the  filing  of  ao^ 
pleea,"  If  the  mlee  of  the  court  do  not  appear  In  the  record,  and  tlMn  la 
an  abeence  of  any  proof  to  the  contrary.    Kunkd  ▼.  Spoomir^  832. 

fl.  Plba  ov  L1MITATIOH8  D  hot  PLba  to  Mbbits,  and  must  be  filed  by  the 
role  day,  and  la  never  allowed  to  be  amended.    Id. 

HL  KOH-PBODUOEIOHOVPAPBB8AVTBBNonOBl>ULTSBByBD  will  allow  proof 

of  their  oontente  by  the  opposite  party,  bnt  will  hafo  no  otiMV  legal 
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Bor  MUboiiM  any  Inlaraioa  agalul  tiit  partj  wftaiBg  to  ytaBi 
moh  |M4P«n.    Spring  Oardm  etc.  Int.  Oo.  ▼.  Emna,  806. 

fll  FlBTT  SATXVO  AfflBICAXITB  OV  I88UB  XUBT  PBODUOB  BlBt  EVUMW  IB 

■B  FowMMOir,  and  frilure  to  prodiw  it^  bet  an  attMiipt  inrtead  to  ■M' 
tobi  tho  Inna  by  intelor  avldaiioab  wil  aathoriae  tha  infoaooa  tin*  ba 
doaa  Bol  fuiiiib  tba  baal  aridanoa  bucaiiaft  it  would  tnd  to  daCiali 
tnataad  of  anataJnlng,  thalwaa  on  hJa  pari,  /d. 
8aa  Aonoasi  Oobpobatioiib,  19;  Co-tbhavot,  19;  IS;  CnnmrAL  Law*  T-i| 
BnononiTs  Eqvrt;  JuDoiinmi  NBOonAXu  lawnumiM,  S^  M| 
BiyiBiAW  BioBXBi  2|  Sxatutb  ov  LnaxAnova,  4,  7s  Tnovn. 

PUEDGBL 
Saa  BAiLMBn%  S» 

PBOBATK  OOUBTB 
P>M«aTBOoPM»lCTBMOBCtou»r,gMnrf.    JfafwwT.lfaad^ltt 


FBOOESS. 

L  Mora  nr  Wwvm  Wvm  avb  PuomB  shall  bi  Sdevxd  and  ciaoiitod  ii 
r^gnlaitod  bj  atatiita»  and  imlan  aabatentially  oonf onnabla  thanto^  tba 
dolngi  ol  tba  offioar  ara  invalid.    Bentim  ▼.  SmUk^  28S. 

t.  FnoaBSB  Bbgular  aitd  Valid  oh  its  Faob.  tbouob  Aotuallt  Void,  will 
PnonoT  OftiOBB  Obxtivo  its  PRiom  in  iooordanoe  witb  tba  ooni- 
mand  of  a  ooort  or  magiatrata  apparantly  baling  jnriadiction  of  tba  cMa 
or  anbjaot-matter.  Tbia  ia  foondad  on  reaaona  of  pablio  policyt  bi  ordar 
to  aaonre  aprompt  and  aflEbctiva  aanrioa  of  lagal  prooaae,  Smer^Y,  Hap' 
good,  459. 

ti  SfBAKOSBS,  ThIBD  PBB801IB,  OR  VOLUNTBKBa  ABB  LlABLB  DT  TBaBPABafOT 

intarfaring,  Inatigating,  and  oanatng  tha  anforownont  of  nnlawfol  pra- 
oa■^  thoogb  it  may  ba  regular  and  valid  on  ita  f aoa.  Pnblio  Autj  doaa 
not  require  auoh  panaaa  to  aerama  tba  reaponaShility  of  azaonting  lagal 
prooaaa.    Id, 

4  Sbbtiob  ov  Void  Pbogbs  is  Tbbspasb,  for  wbidb  tba  magiatrata  iHaing  11^ 
and  tba  offioar  aarving  it»  ara  answarable.    Barker  ▼.  Sktaom^  487. 

A.  Fbbsoit  Who  dobs  No  Mobb  than  to  Prbfbb  C!ohflaibv  to  MAonaun 
IS  hot  Liablb  nr  Trbspabs  for  aota  dona  under  tba  magittKata'a  prooaM 
Issuing  tbareon,  tbougb  tba  latter  bava  no  juriadiotion.    Id. 

Sea  Attaohmbht;  Bzboutiohs;  OmoB  ahd  OfncBBSf  fiUuBifffS. 

PUBUO  LAND^ 

L  Wbbbb  Obioihal  Patbht  is  Lost,  Ooft  vbom  RBoonnw  ov  aBHiBAB 
LAHiM>ynaB,  oertlfied  by  tbe  oommlaiioner,  under  tba  aeal  of  bia  offiM^ 
to  ba  a  tma  oopy  of  tbe  patent  reoordi,  la  admUniWa  witbont  furtber 
proof.  Buob  oaaea  ara  goveined  by  tbe  kwa  of  tba  United  Statea  and 
tba  praotioea  of  tba  different  departments.    Laeeg  t»  Da^U,  524. 

t.  AcfV  ov  CoHOBUS  CoHfiBifiHG  Afpbovbd  Subtbt  of  oommons  in  villages 
was  equivalent  to  a  patent,  and  oonv^yed  to  tbe  d^  of  St.  Louis  n  per 
feet  title  to  bar  oommona  from  tha  government.  A  ebdmant  aaeking  to 
dispossaaa  bar,  or  tboaa  oUimIng  under  ber,  of  auob  tiUe,  nmat  pradnat 
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Mloil  proof  of  prior  onltivatlon,  iiihabitekion»  aad  pooiciMton.  FHmm 
Jkeie  proof  of  raoh  AmA  it  not  rafficicni.     Va$qmn  ▼•  Aslmg^  6M» 

QUASANTINB. 

L  QiJiRA]nDnSrATirasAppiJBSioyi8BiL8B4TnoOvBiBCtoineAiOiou8 
BAfln  on  board  m  well  as  to  those  afflioted  with  the  plagae»  althOBgh 
formerly  only  the  latter  oUm  of  Tueeli  were  sabjeot  to  qnamntini^ 
MUeheU  ▼.  BoctUmd,  262. 

it  fiBALKH-OVnOIBfl  GAVNOT  TaXB  POflanUOH  AVD  GoBnnMiL  ov  ViaBiu  la 
quarantine,  to  the  ezdiiaion  of  the  ownta  or  their  agents.    Id. 

L  Car  u  not  Lublb  iob  Ikjubibs  to  Quarahtikxd  Vsnai  bt  Niauonroa 
ov  HBAX/TH-ovnoms^  or  their  agent  or  serraat,  where  tbqr  haye  unlaw* 
folly  taken  possession  of  the  veesel.    Id» 

RAILBOADa 

L  ArCABLDBlCllIT  AKD  POflfTINO  ST  PBXSIDmT  OV  GOBPOBATION  OV  TaBIW 

ov  Feuobts  ahd  Fabib  ok  Railroad,  and  reoeipt  and  appropriation  hy 
eoiporation  of  fares  taken  on  snch  tari£b,  without  objection,  raises  the 
legal  presamption  that  the  president  aoted  by  aathority  of  the  oorpora* 
tlon  in  thus  fixing  and  posting  such  tariffs.    HUUard  ▼.  ChoU^  766w 

IL  Uhivobm  Disobimination  nf  Estabushsd  Raiiaoao  Tarxvv  of  fiye  oenti 
in  favor  of  those  passengers  who  purchase  tickets  before  entering  the 
ears  over  those  who  pay  after  taking  seats  in  the  cars  is  reasonable  and 
Jnst;  and  a  passenger  who  has  neglected  to  purchase  a  ticket^  and  who 
refuses  on  the  train  to  pay  such  additional  five  cents,  may  lawfully  be 
ejected  from  the  cars,  under  a  statute  authorizing  the  expulsion  of  any 
person  refusing  to  pay  the  established  fare.    Id, 

&  Skatdtx  Bbquirino  Gonductcss  oh  Railroads  to  Bjiot  FAaairoiH 
VBOM  Train  on  Revubal  to  Pat  established  fare  is  applicable  to  all  per^ 
sons  properly  acting  as  conductors,  without  regard  to  the  formality  of 
their  appointment  or  the  source  of  their  compensation.    Id, 

4b  It  n  Quxstion  vor  Jury  whxthsr  Conductor,  in  Ejsoting  Psbsov 
VROH  Railroad  Train,  acted  within  or  in  excess  of  his  authority,    /d. 

i.  Railroad  Compant  has  Exclusitb  Right  to  Ubr  and  Enjotmut  ov 
XXB  Traok«  but  this  right  is  no  greater  than  that  which  the  owner  of  the 
land  had  before  It  was  acquired  by  the  company;  and  if  such  owner  had 
no  light.  In  carrying  on  his  lawful  business  on  his  unindosed  land,  to  de- 
stroy his  neighbor's  beasts  found  upon  it,  neither  has  the  railroad  com* 
pany,  in  oondnotfang  its  business,  any  right  to  destroy  snoh  animals,  nn> 
loss  the  act  was  unavoidable,  after  tiie  exercise  of  all  due  skill,  prudenos^ 
ftud  oars  by  the  oompany  and  Its  agents.  VkUbwrg  S  Jackttm  E,  B,  €hk 
▼.  PaUcUt  602. 

H  Iv  MiBBTHHiTW,  Animau  AT  Larob  UPON  Unvbnobd  Railboad  Tbaok  avs 
not  unlawfully  there  so  as  to  justify  the  oompany  In  killing  thenit  with- 
oat  nring  due  osie,  prudence,  and  skill  to  avoid  their  destmotion.    Id. 

|L  BazuuudOoicpantis  Bound  TO  ExEFiTB  Road  AND  MaohinirtinQood 
Ordsb,  and  to  have  competent  and  trustworthy  servants  to  manage  its 
ongines  and  cars,  and  if  from  its  failure  to  do  so  the  cattle  of  aaothsTt 
depasturing  on  its  unlnolosed  track,  are  injured  or  killsdt  the  oompsny 
will  be  liable  m  damages  to  the  owner.    Id. 
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&  SfiiKUKii  ov  PUfwus  BLksm  amd  Onumuiflp  ov  PiBWif  n  Oiabqbqv 
IkAiv  ftt  the  tinM  wbn  an  Mcidcnt  hftppoied,  by  wUoh  ifljvry 
to  the  plalntiirs  otttle^  la  admlHible  in  an  aotiin  to  reeovcr  for  anoh  in- 
Jwy,  for  the  pnrpoM  of  ahowing  that  hia  alleged  ndaoQndiict  at  the  toaa 
of  tba  infiiry  waa  hi  keoping  with  hia  gODoral  ohaiaotar.    Id. 

H  XnnrtABar  DAiiAGiaMATBiAaBBaiDAaAiins  BAnjiAin  Gohpavt,  ia 
aa  aotton  for  killing  oattie  apon  ita  track,  where  the  endenoe  ahowa  grov 
Boi^igflnoai  or  a  wanton  and  leokleoa  diapoattion  on  tba  part  of  ita 
to  fiJoM  or  deitrqr  the  ^alntifTa  property.    Id» 

8oa  OoiiKOV  GABsma;  OoBPomxiosaL 

BBALTT. 

Ttaun  ion  Ijn  u  hot  Bouhd  to  Bson  ion  Fdsl  on  TnaiBp 

aarilj  and  proporijr  vaed  on  the  farm*  to  ontljing  landa  owned  bj  him. 
withandnotbalottgbigtothelHni.    ffe6iterY.1feftiCer»70& 

BEFBREBS. 

OoKPAXcra  AooovsT  with  Book  or  Biinun  nr  Abskbci  ov 
Omi  PabtTv  the  other  being  pieaent,  after  the  hearing  before  them  haa 
boMioloaad,  doeanot  oonatitate  an  expoHa  hearing,  where  aadioooipail* 
aon  la  not  oharged  to  liave  been  fraadolently  madop  bat  waa  in  faot 
aole^  to  proTcnt  miatake,  and  the  award  la  not  thereby  Titiatad. 

8e6  Abbitbatiox  akd  Awabdw 

BBGISTBATIOK. 
IfiniTJUjiv  Khuitul  to  Tnui  uNDmScATon  mnt  AmaBol 

SeeDuDO,  1. 

BBTROSPBOnVE  LAWS. 

linaiapnugifB  Lwiiblation  u  not  PBOHnirxD  bt  OoHiRTutnHr  of 
UvRBD  SxAXBS  HOB  OF  Kbhtuokt,  exoept  in  oaaea  aieoting  or  tmpafri 
Ing  the  obligation  of  oontraeta.    Saiiroad  Co,  ▼•  Diehenom^  148L 

BEVEBSIONS. 

BiTBBnoHBB  or  Lum  Held  xh  Uowbb  n  Owhbb  or  Qbowiho  Wood 
AHD  I^kbbb  thebboh,  ozoept  enoQgh  for  nae  of  life  eatate;  liaa  a  fall 
Hl^t  to  diapooe  of  it;  and  when  aevered,  it  beoomaa  the  peraonal  ptopwij 
of  fowwaiottah  who  may  enter  and  take  it  away.    Olmrk  ▼•  HMm^  450. 

• 

RIOT. 

L  Pbibbmihatioh  or  Matob  that  Rior  ob  Mob  o  Tkbbatkhbd  dOohoui> 
aiTB  THAT  OoQAflxOH  EosTS  wluoh  anthorlaM  Iklm,  nnder  Maamehaaetti 
atatnteiof  1840^  o.  92,  to  call  oat  the  Tohinteer  militia  to  aid  the  oivH 
anthority  in  rippreuing  violenoe  and  aixpporting  the  Uwb;  and  tlie  qnea- 
Hon  oannot  be  inqoired  into  in  an  action  for  penonal  injoriea  inflioted  by 
themflitU.    JBfia t.  iffaiiKA,  356. 

li  Ckm.  OmoBB  IncuBa  Ko  Lubujtt  in  Imtnoro  PBBoirr  bt  Whhh  lb- 
UTU  u  OALum  out,  when  he  la  veated  with  the  power  of 
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wlMtiier  •&  oooMkn  edito  tfaflrelory  and  hit  dfltermiiMtiaa  bat  Immi 
ifghtljaiHdndvitiiiiitbtUiidtiof  thaanthorityoonlenvdbylAW.  Id» 
■L  VMMOMn  ow  Omi»  Owwusol  Calldto  out  MiunA  Aivqbds  Ck>Mrura 
JumnaATiov  to  all  those  bound  to  oboy  ita  ^m^rwiH,  for  aoti  dono  bj 
tiMm  in  pmnianoa  thflreo^  wbon  lamed  within  the  limiti  of  the  antfaor- 
itj  oonf erred  by  law,  and  in  ezaot  ooiif onnity  to  the  tenna  ol  the  atat- 
nte.    Jd. 

4k  AUTHORITT  TO  GaLL  OUT   MZUTU  VOB  PABTIOULAm   Pusroai  ^A»^aT«i 

WBEB  IT9  bj  neeemiy  and  roaeonable  implioatloB,  the  aathorilj  to  em- 
p]i^  them  to  efiect  that  ol^eet,  and  to  lanie  all  proper  orden  and  oae  all 
weonible  meane  therefor*  Id. 
flb  Matqb  has  Authobitt  to  Qbdkb  VouTimBB  Miuzu  Galled  out  sr 
Hm,  under  Mawaohnaetti  itatntea  of  1840,  0.  iK2;  to  repair  firom  the 
plaoe  aeeemfaled  to  any  designated  portioa  ol  the  oitj  and  there  perform 
any  apeoifio  daty  In  rappreeiing  violenoe  and  aapportiog  the  lawa.    /d. 

C  IflLITIA  BAB  No  POWXB  TO  AOT  iHParaMUMITLT  OV  CiTIL  AUTHOBITr, 

under  MaetaehQaetta  etatntee  of  1840,  a  0%  when  aanmbled  under  a  pra- 
eept  of  a  eiyU  offioer  to  aid  in  nippmaring  vkdenoe  and  supporting  the 
lawa;  nor  oan  aaoh  offioer  delegate  his  authori^  to  the  military  author 
Itles,  or  vest*  in  them  diMiretionary  power  to  take  any  steps  or  do  any 
not  to  prevent  or  suppreai  a  mob  or  riot.  14. 
!•  FowxB  TO  Gall  OUT  Militia  TO  AEPROBAirDPRKVBHTAjiTioiFATED  Riot 
oaairoT  bb  Maps  to  Dsran>,  in  any  d^greot  upon  the  oanse  of  snob 
threatened  dietnrlMiiiie:  tf***  ntnm  mav  be  the  in^niwt^innnt  of  an  "■><««■>■ 
atitntional  Uw.    14. 

flk  UVITBD  StATIS  MAWmAf.  DOn  NOT  BXNDKB  HnMTif  LlABLS  fOB  A018 

Don  B¥  MiUTiA  by  requesting  that  they  be  oalled  out  ta  prerent  a 
riot  from  the  service  of  proeess  of  the  United  btatee,  whieh  he  intended 
to  sseeute  and  did  ezeoute  without  suoh  military  aid,  and  by  giving  aa- 
anranoea  that  the  expenses  inonrred  by  calling  out  the  militia  would  bo 
paid  by  the  president  of  the  United  States.  Id. 
fl  OmcBBs  ABa  HOT  LiABLB  fOB  Unlawvul  Acxs  ot  Miltiia,  dooe  without 
authority,  and  not  coming  within  the  fair  soope  of  the  orders  given  by 
them.    Id. 

BIPABIAN  BIOHTa 

L  BlOHTS  ot  TlfpABf  Aiy  PBorBigfOBS.^Owner  of  upper  mfll  on  a  sli  ssm  mnal 
so  use  the  water  that  every  riparian  proprietor  below  ahaU  bava  the 
enjoyment  and  use  of  it  substantially  according  to  its  natural  ilofW»  sub- 
ject to  such  interruption  as  is  necessary  and  unavoidable  by  the  leasana 
Ue  and  proper  use  of  the  mill  privilege  above.  CAondZerv.  iroipIafid,487. 

IL  ImfBUonoHB  Rblativb  to  Rifabiah  RioBT8.->In  action  by  owner  of  mill 
en  stream  against  owner  of  mill  above,  built  after  the  former,  for  disturb- 
ing flow  of  the  water,  it  ii  not  error  to  instruct  the  Jury  that  defendant 
is  not  responsible  in  damages  for  the  proper  exereiM  of  a  mill  privilege 
above;  that  he  Is  responsible  for  the  unreasonable  use  or  unreasonable 
detention  of  the  water;  and  that  he  must  permit  it  to  run  to  phdnti£f*s 
miQ  aa  he  waa  aooustomed  to  have  it  under  the  natural  flow,  "  subject  ta 
those  dight  and  substantially  immaterial  obstructions  and  retardationa 
wUch  neoessaiily  result  from  exercising  the  right  of  a  miU  privikfi 
above.**    Id. 

^  See  WATKB00UB8I8. 
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L  PvBOBAaiB  ov  SiooK  ov  Goods  OBnauLLT.  urov  Coamnom  ibatSs 
TtttM  BEAUL  Yw&i  IV  Hm  unto  payment  of  prio6^  «ftii  tnoMfir  bo  tiflt 
M  agalnit  rtmdat  QntQ  y-fonPMio  of  eoaditton;  wad  fidor V  dAy  il 
•^t  moBfthi  In  6nf oning  hii  righti  a^pdiMt  %  Moond  piirnTinwir  will  m* 
pnjndioo  Us  o«m.    ih«i&aiiJb  t.  Orooksr^  470l 

iL-QUQIVAXi  VniDOBt  AIXIB  HOHOB  TO  SlOIIHD  POBCBASBB  THAT  Hb  OwBB 

Past  ov  Goom^  may  mdntain  an  aokkn  Bffibmt  him  for  a  ratam 
of  tba  good%  or  thoir  Talne,  withoot  more  poHaonlarly  dmigBotiqg  Ibo 
•rtiolM  oklmed  by  him,  wliere  tho  Rooda  have  beoi  aoU  to  Hie  fixat  pat- 
ohaaar  opon  oooditiion  that  no  titla  fHwiM  voat  in  |^^*i  fi«ffl  pnymant  of 
tlio  pnn^aae  prioe.  Id, 
&  8ali  ahd  Dblitkbt  ovGoodsi  oh  OoMBRnur  that  TtOM  shau.  iroTyvi 
nr  Yunm  ontil  paymint  of  prio6^  piana  no  tfUo  nntil  conditkm  in  pw 
Conned;  and  ▼endor,  if  gnflty  <tf  no  laeliei»  may  noiaim  tfao  ptopetlj, 
oTen  fromone  wholiaa  pordiaaed  fiom  hia  Tondee  in  good  faith  and  with- 
oatnotioe.    Id. 

ii  OOITDITIOKAL  SaLI  AlTD  DlLZTIBT  OT  ChATTBLB  PAaODi  No  TiTLB  OmL 

CovDmom  a&b  Pssidbmsd,  although  the  yondcMr  knew  the  porchaav 
waa  a  dealer,  and  had  no  nae  for  the  ohattela  exoept  for  reaale;  and  a 
party  who  popohiiiea  the  oliattela  in  good  faitii  from  tlie  vendee  aoqalrm 
no  right  thereto  aa  agalnat  the  original  vendor,  if  no  laeheo  can  be  im* 
pnted  to  the  latter  in  ■merting  hia  olalm.    SatyaU  t.  Jitteaif,  888. 

i.  WAirm  OT  OovDmoHB  ov  Sali  as  to  Prioi  is  hot  Avraoiso  liy 
for  and  being  promiaed  aeoozity  for  payment,  no  seooiity  in  &ot 
having  been  given.    Id, 

ib  Vbhdob  ov  Pbopkbtt  has  Lhh  oh  It  von  Puoi,  where  it  is  aold  ona 
credit,  and  remaina  in  Ida  hands,  and  the  vendee  la  only  entitled  to  the 
poaseasion  npon  payment  or  tender  of  the  piioe.  Mvchmd^  efe.  Boni^v. 
AM<t,49, 

Bao  BsiATis  ov  Dbobxihtbi  1, 8, 4;  Bzbodtobs  ahd  AmmanuioH^  ^-ti 

JumOIAL  ffiliTfi 

SHERIFFS, 

Kill  BE  OV  ^w"—  AHD  tbub  Dhpucts  to  Sbbvb  AMD  Bnoom  VT^HB 
and  pteoeplB  direeted  and  oommitted  to  them  ia  statutory,  and 
osafaned  hf  the  atatnte  ezpreaaly  or  by  fair  impUeatioOy  It 
osist    UMion  V.  AnM,  88Si 

Bao  Attaosdoht}  RjnouTmHaL  6-10i  PmooisSb 

SUIFFINO. 

L  BDOmiB  ov  VlBSIL  D  HOT  EVIDIMUH  OV  TlTU,  ovon  sgihist  tfao 

named  In  it  aa  owner,  withont  extraneona  proof  that  It  waa  mado 
hia  anthority  or  aaient,  and  even  then  b  not  oonolnaive;  and  It  la  net 
evidenoe  In  Ida  favor  at  all,  being  nothing  more  than  Ida  dnnlaratisn 
'Bradburp  v.  /oAfMoa,  204. 
%  FftovmTT  iH  VissBL  FoUiOWS  KHBL,.and  If  one  repabs  his' ^osmI  wllh 
another^  materlala,  the  property  in  her  remaina  in  him.   ^VAftuv.WK 


Index.  861 

€B  fonigii  Tetwli  lor  tiie  prioe  ol  thflir  labor  and  maftaialiy  bat  no*  «■ 
doDMtIo  twmLi.    /d. 

4b  AtATuns  ov  Madtx  Oitb  Lmr  ov  All  YiSBiLa  to  those  who  pocfom 
labor  or  fmrniih  materiala  lor  or  on  aoooont  of  tha  bnflduig  or  ropoir 
tharoof  far  thalrwagao  or  iiiatoriaI%  irbkik  Uaa  nuiif  be  Momad  bjaa 
attaohmont  ol  the  Taaiel  within  lonr  daja  aftar  aha  b  lannohad^  or  ao^ 
repairs  are  oompleted.    Id, 

tL  IfARniAL-MAvli  Lim  ow  ViflBBL  Ernaam  ohltvo  MAxnuALa  UaiD  in 
her  eonetmotifln  or  repair,  and  not  ta  anoh  aa  are  promiBed  and  agriad  la 
be  eo  need.    Id, 

flk  Ijsm  on  VianDiiavor  SnouuDBTAvTAOHMSHT  made  nndern  writ  wliiflh 
aimply  oommanda  the  officer  to  attach  the  goods  and  aetata  of  the  de- 
fendant iberein  named,  without  anything  indioating  a  lien  olaim.  Snob 
an  attaehmeat  giYse  the  plaintiif  no  speolal  or  pecnliar  rights  by  rsaaon 
of  any  materials  he  may  hafa  fomishedt  bnt  lie  standa  on  the  same  loot- 
lag  aa  any  other  creditor,  and  Us  rights  nuat  be  postponed  to  thoee  of  a 
prior  mortgagee  of  tlie  tbsssI.    Id, 

f.  AaunrsMT  so  Eobbbar  to  Ehioboi  Lmr  nr  AoMiBAurr  u  Sutiujuut 
OoviiDBnATiOH  for  a  prondse  by  one  of  the  owners  of  the  ship  ta  pay 
the  claim  shoold  a  libel  then  about  to  be  bronght  agidnst  the  ship  on  n 
similar  oUfaa  basoatained.    fUh  r.  Thoma$^  848. 

fl  VmnAL  pROMisa  bt  Ovn  ov  Owima  ov  Ship  to  Pat  Claim  vob  Laboe 
Aub  IfAnniALB  fdmishad  in  her  constraction  to  the  boilder,  provided  n 
libel  then  abont  to  be  brooght  on  a  aimilar  claim  shoold  be  siiatainad  n 
admiralty,  is  not  a  promise  to  answer  for  the  debt  of  another,  witikin  the 
statute  of  frauds.    Id, 

%  Dbvbvdaiit  18  Ebioffsd  vnoM  DnmnHO  that  PLAiHnwa  had  Ijiv  on 
Ship,  where  tiia  parties  agreed  that  they  should  abide  the  decision  of  a 
court  of  competent  jnrisdiotkm  in  a  caas  then  pending  which  eetaWiahad 
a  similar  daim.    Id, 

Uk  Gaboo  1C08T  BB  Cabbtbd  Aooobdibo  to  PBOtiBOTBD  VoTAOB  by  uae  ol 
aveiy  reasonable  and  praotiGable  method,  and  the  master  and  owners  wUl 
be  responsible  for  every  act  not  strictly  in  futherance  of  this  duty. 
Qaiiher  v.  Jlyriek,  818. 

IL  BioHT  TO  HAVB  Oaboo  Oabbibd  abd  Dbuybbbd  Aooobiobo  to  Fbo* 
jbotbd  Votaob  is  superior  to  power  to  sell  vessel,  and  a  daim  lor  dam- 
ages for  a  sale  of  the  veesel  before  delivery  of  the  caigo  is  not  aflboted 
by  the  laot  that  tlie  shipper  knew  that  the  veesel  might  poeciUy  be  sold. 
Id. 

UL  AoT  ov  Mastbb  ov  Vbbsbl  nr  SoBJBcnBO  Oabqo  to  Risk  ov  bbibo 
Takbb  abd  Oobdbmbbd  under  the  local  laws  of  the  port  of  disoharga 
is  not  a  ground  for  the  recovery  of  damagee  against  him,  in  the  abeenca 
of  proof  that  the  cargo  was  so  taken,  or  that  any  loai  resulted  tharafrom. 
Id. 

1S»  Caboo  Labdbd  bbiobb  Salb  and  bbvobb  RBAcmnro  Pcbt  ov  Dbskiba- 
tiov  will  impoee  on  master  of  veesel  liability  for  ohargee  of  landiqg  and 
reddpment  to  port  of  destination,  end  shipper  will  not  be  UaUa  thstafor. 

id. 

%L  Kbobsbitt  to  Jubtivt  Salb  ov  Gaboo  abd  Ship  bbiobb  Abbivibs  ai 
Fobi  ov  Pbribatioh  must  ba  anoh  a  naceasily  aa  sapsnsdsa  all 


•^  tlw  owMH  Babk  to  tlM  di^ppor.    M 
11^  Wans  OoxtiiruAacB of  Votaob «o  Poar or  TliiiiiBiiHi  ■ 

BM*v  abooU  tf  fNtHiUe  tnnrii^  fcoodi  toaMh  po!^  teft  if  lUi 

k«  dooB,  a  ratea  «r  nl«  dqporit  nfty  k«  wkU,  BBd  If  poMbli  tfa» 

■Unpv  ooMolted;  and  in  nj  amb^  tlw  BMtar  ahoidd  do  thoft  vlndi 

wobU  bo  Mrt  Mkhmvv  to  tlw  iirteMk  of  an  oonoaoMd.    AL 

lib  PaofiBiov  nr  Coimuov  ov  AvfrnmoBnaorr  nb  TkJunBosBAxnv  or 

Q4B0O  *'toVali«nd8oaBdavariu«^"aHthoitoai  tbo  ik^  to  vWt  aMh 

porto  Wyond  tko  aaoMd  port  ao  May  bo  doamod  Ptpodict  bjth* 

and  mperaargo,  in  the  oiorBMO  of  a  aoond  diacwiUoa,  and  ii 

OB  tlM  ib^  tiM  oaniafi  of  Um  gooda  OBftii  a  HMk 

Irfl  OB  dtpoaik  for  lali^  aadcr  airoBBBtaBOM  of 

dapartora  Ikofli  tbo  orlgfaHd  OQBlrao^  bnft  anoh  pnaliioB  dOM  Bol 

OBtboaapBPOMfotbodntif  of  aalliqgal  tbo  flnl  or  any  olhv  pev^  if  bo 

OB  to  bdkvo  tfaa*  ba  win  find  a  batow  BMifcot  bj 

aolifaigoodlBilb.    M 
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8LAMDEB. 

L  !!>>  llAnrginr  AoniMr  ot  ftfiiironi,  CtawgoBwor  Wobm 

bo  to  oeoaaJon  MNna  iojuy  or  b)Oi  to  Hm  plaiiitHf,  citlMr  Ib  bnr  or  iMt 

t»  AoDnuxBov  la  AotnuiABui  WnoB,  it  Pbotbis  wouu>  SoBioor  Fabr 
Vaublt  A^^^^^aBl^  to  a  punWunuBt  wbicb  would  brnur  dlBsaoo  npoB 

IL  To  Cbaboi  Psbsoh  wixh  G^inmio  or  Pboovbiib  Abobdov  ii  BOlBolioB> 
dbb  jMT  M^  iHmb  tbera  ia  no  tew  poiMiipg  aBab  aol  at  tba  Ubm  of  Hn 
ipnllHg  of  tbo  woida.    Id. 
4  CSAiADroWoHAirWBOBBiBAcnoKABuofitoall^witboat  proof  of  iptoiil 

damage.    SmUh  ▼.  ^sfenee,  187. 
4  BarfiiBttr  or  Slamctboob  BgroBg  AiBaApr  ni  OiEooiiaiioir  a 
aMwa^  itwaiBOl  repeated  with  agydaofgn  to  aiiiBd  iti 

Innitior  eaoea  tbopereoB  towbom  addroawd  tobaliofo 
lltobatnio.    Kemeif  r.  McLmif^Ui^  M5. 

SooLdbu 
SOVEREIGNTY. 

ABB  PABt  or  8C4SB  SOTXBBBlTr,  OUMBBUB  BOB  FnUI 

bo  loot  by  diaoeialn.    TretU  t.  Lord.  2M. 
See  SxATun  or  Isoauswaa,  ft. 

SFBCmC  PEBFOKMAKCE. 

1.  Obvbt  «r  Sgonr  will  iKin  Dwjreb  Snamo  Psbiobmaboi  Bbobtv  in 
oaaoo  whero  it  would  be  otiiotly  equitable  to  make  oaoh  a  deoroo.  JioAo- 
ooB  T.  A16M,  77s. 

%  Bnaam  PBarooMAiroB  oAmror  na  DniAirDKD  ab  Mattib  or  Buna.  It 
io  a  amttor  of  diMretion  in  the  ooort  which  withholda  or  gnnto  roBd^ 
aooording  to  the  eiroiumrtanoeo  of  each  partiooUr  oaao^  where  the 
mlea  and  prinolpleo  goreniing  the  ooort  do  not  foniob  any 
of  Jaatftoa  between  the  partioa.    Id. 
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Biamfio  FtafOBMAirci  or  Pabol  AflmmrawT  wnx.  ■■  OoimnjaD  by  a 
ooort  of  equity,  where  one  perty  to  it  bai  wboDy  or  paitblly  poifaniied 
nonliiepMrt,Botlifttitiiion.fn1fllIiBOBtbyllMotterpwtyk*frind.  M. 


or  Pbofebtt  bt  Will  will  be  dooraod  by  a  ooort  of  oqai«iy»  opon  tho 

reoogniaed  prlnoiplee  goveruliig  it  in  the  oxetoleoof  iiiis  bfoaehol  iti 

jOTJedictioiLi    /(!• 
9k  Viin>o«  AS  Will  jui  Yihbsb  mat  Iirron  Fown  or  Ooubv  or  SqioirT 

to  onforeo  epeoifio  perfomuuioe  of  oontnwt  for  Hio  oele  of  land.    OldOoi' 

oay  B.  R.  Ccrp.  t.  Amhu^  3M. 
%»  Tbrx>ob^  Biobt  to  Sramwo  PsBroBMABOB  or  OmrrBAor  or  Salb  or 

Lahd  11  not  delmted  on  the  groond  that  he  haa  an  adequate  raaiady  al 

law,  alnae  tha  meaniro  of  damageo  at  law  hi  not  the  oontiaot  prlooi  bat 

only  the  diffemoe  between  thhi  and  the  market  Talae  of  the  land  aliha 

time  of  the  breach  of  the  oontraot.    Id. 
%  SrBoifio  Pbuobm A90B  WILL  HOT  BB  Dbcbbbd  XV  GABia  OB  FkAuis  or  of 

hard  or  oncoDioiooable  borgaina,  or  where  the  decree  woald  prodnoa 

maaifeet  injnatfoe.     Id. 

IL  MiTTUAL  MlBTAXB  AB  TO  QlTALlTT  OB  LaBD  BBOM  WhIOH  DSTSBIun  BLia 

Fbdbbtakbb  to  Dig  G&atbl  for  plaintiff'e  benefit  is  not  ground  for 
dismlHfaig  a  bill  for  the  speoifio  parformance  of  another  and  snhoeqaent 
co^Uaot  made  after  the  defendant  knew  of  the  eharaoter  of  the  land, 
and  by  whioh  other  land  was  sabstitnted,  and  the  defendant  agreed  to 
pty  for  tha  fiiBt  land.    Id. 

SXATUTBS. 

1«  OomnrunoNALiTT  or  Stazutb  oakhot  bb  Araobcbd  bt  iBnoumjuio 
JoDBHAia  or  LaonLATDBB  as  eridenoa  to  oontradiet  tha  statnta  rolL 
F^uiyic  ILIt.r.  The  Oavemor^  tfTS. 

IL  Lboislatitbb  mat  Pboyidb  Modb  bt  Statutb  bob  Adthbnuqazuv  or 
Laws  ratnrDed  to  the  legidntua  by  the  goveraor  without  his  dgnatnn, 
and  altsr  reoonsidenation  paoMd  by  both  honaes,  when  tha  oonaiimtioa 
h  rfknt  aa  to  the  mode  by  which  sneh  laws  shall  be  anthentJcated.  Id. 

ti  OouBSB  MAT  Pass  ubob  VALiBmr  or  Laws,  Jndgfaig  tham  by  the  standard 

cnaotment.    Id, 
C  LwiBLATXTB  JooBiTALa  ABB  BOT  BsooBDa:  they  are  of  no  Tslidity  aft«  as 
sat  haa  paised  the  legislatevs.    Id. 

rseord  imports  afaaolate  Tsrity,  and  cannot  be  contradleted.    Id» 
Sea  OmmnnmoBAL  Lawi  Bz  Poor  Faoio  Lawb. 

STATUTB  OF  FBAUDa 
L  SimiB  or  fkAVDa  la  Saxuiibd  bt  Wxinvo  8»bbd  bt  Pabvt  id  bb 
Ouamm,  tba^  aot  aignad  by  tha  other  party.    Old  Odam^  B.  M. 
Cbrpu  T.  Amnu^  894. 

&  ObB  mat  SbTOBOB  WBHTBir  OOBTBACT  SlOBBD  BT  DBrBBSABT  AUKVl^ 

thoogh  ha  himself  might  avoid  liability,  under  such  oontrsot»  by  reasott 
of  tta  statute  of  frauds.    Id. 
8l  Oobtbaot  wiTHiB  Statdtb  or  FkAVDO  n  bot  Opbb  to  Objborov  or 
Wabt  or  MunrAUTT,  where  the  asient  of  both  partiea  ia  shown^ 
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tlM  Mint  €f  oolj  on«  party  it  In  writfaig,  lad  oonaeqinnUy  tfat 
om  Im  «nlbioed  against  him  alone.    Id, 

L  OoxTEAXV  n  vor  witkdi  Szatuti of  Feacimi  If  by  iti  tormai  « bjn^ 
•onable  ooufcraction,  it  oan  be  folly  performed  witiiin  a  year,  dthnagb 
it  can  only  be  done  by  the  oocorrence  of  aome  oontingeni^,  aa  deatii,  by 
BO  meant  likely  to  happen.    Blandivg  ▼.  Sargent,  790. 

S»  GOHTRAOT  u  NOT  wiTBiii  STATUTE  OF  FRAUDe  If  the  agreemMit  oa  «■§ 
dde  can  be  performed  within  a  year,  and  ie  to  perfonned,  altfaongh  tta 
agrtement  on  the  other  aide  la  impomiUe  to  be  perfbnned  within  thai 
time.    Id. 

§•  OOHTBAOr  n  WITHIN  StATUTI  of  FKAUOS  WhIOB  n  FOB  DniTSBT,  ABB 

BOT  liANUFAOTUBi  and  delivery,  of  certain  artidea,  sooh  contrBot  baiif 

a  contract  of  tale.    JMbeU  r,  Sw{/t,  214. 
7*  Pabol  Contraot  is  Void,  as  bbino  Contbabt  to  Statutb  of  FkAuse, 

when  inch  contract  proTidea  that  fntare  advanoM  made  by  K  to  OL  ahall 

operate  aa  an  equitable  lien  or  mortgage  on  the  land  of  C.,  Hm  title  ta 

which  ia  in  E.    CSirie'$  Htkn  etc.  ▼.  Eddy,  609. 
I,  Vbbbal  Aoeeihint  bitwixn  C.  and  E.  foe  E.  to  Hold  Land  as  Sboo- 

BiTT  foe  PcTUEa  AoTANCis,  made  by  E.  to  C.«  ia  within  the  atetote  of 

iraoda,  and  void.    Id, 

I.  Deed  of  Land  Signed  bt  Vbndoe  and  Kept  in  hu  Pobbebuon  withoat 

delivery  to  the  vendee,  ia  not  a  anffioient  memorandum  of  the  oontract 
to  aatiafy  the  atatute  of  fraada.  Johmon  v.  BrofA,  647. 
lOl  Wheeb  Husband  and  Wife  Aoeeb  to  Contet  theie  Intibbbt  In  a 
tract  of  land,  a  deed  thereof  executed  by  the  hnaband  alone  la  not  a  com- 
plete memorandum  of  the  contract,  and  ia  inauffident  under  the  atatote 
of  fraada.    Id, 

II.  Pabt  Peefoemanob  of  Pabol  Aoeeement  to  make  a  partioolar  diapoai* 
tion  of  property  by  will  takea  it  out  of  the  atatute  of  frauda.  Johmaom  t. 
HMM,  773. 

iii  Pabol  Aoeeement  between  Paetibs  to  Action  of  Ejeotmbnt  that 
Judgment  be  Enteeed  therein  for  the  plaintiff  for  the  whole  of  the 
premiaea  aued  for,  but  that  execution  thereon  be  reatricted  to  that  part 
to  which  hia  title  waa  conceded  to  extend,  b  not  a  contract  for  the  aala 
or  conveyance  of  land,  and  ia  not  within  the  atotuto  of  fraada.  (Mff  ^f 
Natcha  v.  Vandertelde,  581. 

IBw  Pabol  Ageebment  between  Paetibs  Claimino  Titlb  to  ADroomia 
Lands  that  each  ahall  take  and  hold  poneaaion  of  apedfie  parta,  with 
poaaeaaion  delivered  under  auch  agreement,  ia  in  efifoct  a  aettlemcnt  of 
the  claima  of  the  partiea  to  the  parta  of  the  landa  to  which  they  are 
reapectively  entitled,  and  a  aurrender  of  all  claim  to  any  other  part  than 
that  agreed  to  belong  to  each,  and  ia  not  diatingniahable  in  principle  trom 
a  parol  partition  of  landa  between  partiea  in  poaaeaaion  and  claiming  title 
aooompanied  and  followed  by  poaaeaaion  by  each  party  of  the  pari  ooB« 
oaded  to  him.  Such  an  agreement  ia  valid  and  bindung  npon  the  paiHi^ 
•ad  ia  not  within  the  atototo  of  fraada.    Ii« 

STATUTE  OF  LIMITATIONS. 
!•  Wrbbb  thbee  is  Bsmbdt  Both  at  Law  and  in  Bquirrt  ScAiotB  «v 
LDOTATioin  Affubs  Equally  TO  BofB.    LexktgtaiiLfft§k.ImB»0^^ 

les. 
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t»  Baonom  1506  ov  Iowa  Codb  n  vor  Oobul  BururmmLaauaunn^ 
•ad  doM  not  apply  to  mJm  niado  prior  to  iti  oMolBMBti  iti  oppUooftioB 
!■  limitad  to  oaaiM  aridag  luidor  chaptg  88  «l  tlio  oodo.  Ooop&r  ▼• 
StmdiHtmd^  62. 

%  Bmst  ov  Fbmu  Oomn  Ajn>  ov  Imwaktb  am  BqunTABui  Owmna  of  prop* 
wtjt  tho  l^al  title  to  which  is  Tested  in  tnisteee»  k  not  barred  by  the 
liflare  of  the  tmsteee  to  institnte  a  eait  for  ite  leooyery  natU  after  the 
lapee  of  the  period  preeoribed  bj  the  etatate  of  limttatjene.  Jbsfw  ▼. 
ShiHe^  mid  Wife,  670. 

4b  OBinuuLDaMUBBiBToBiLL,SsTTiiioirp8rATimorLiicirAnon»oQglil 
not  to  be  euetained  where  there  are  eereral  oomplainante  who  are  ehova 
to  be  infante,  and  another  whoee  diiability  ia  not  dietinotly  shown.    Id* 

ft.  BiOBT  TO  FoRioLoax  MonoAOB  n  laot  Bakud  bt  Samb  Lapbb  or  Tun 
iriiich  ban  an  aetion  upon  the  note  eeoored  by  the  mortgnge.  Nevitt  ▼• 
Baeon,  600. 

%,  BiATUvm  ov  LnfffAnom  OnamroB  to  Uuir  AOAonv  Mobtoaob  wmom 
Tdcb  Riobt  to  Foriolosb  Aocbubb,  and  that  period  of  time  whioh 
would  bar  an  action  at  law  to  recover  pceeeerion  of  the  mortgaged  pro^ 
erty»  after  condition  broken,  will  bar  a  bUl  for  foredoenre  in  equity,  nn- 
leei  there  be  droometanoee  ehown  laffident  to  take  the  case  ont  of  the 
bar  of  the  statnte.    Id. 

f  .  Dbmubbbb  to  Bill  Whiob  Alliobb  that  Gbbkaih  Debib  abb  Ditb  ahi» 
Unpaid,  npon  the  groond  that  they  are  barred  by  the  statnte  of  lindta- 
tionsi  doee  not  admit  the  non-payment  of  snoh  debts  to  the  extent  of 
rebutting  the  presnmption  of  saUsfaotion  created  by  the  statnte.  The 
demnrrer  in  such  a  case  b  equivalent  to  a  plea  of  the  statute.  The  defense 
set  up  is  not  the  presumption  on  which  the  statnte  is  founded,  but  the 
bar  created  by  its  positive  provisions,    /cf, 

8i  PaBTT  0A5irOT  DbDUOT  VBOM  PbBIOD  ov  dzATUTB  ov  LiMITATIOlIB  SppU- 

oaUe  to  his  case  the  time  consumed  by  the  pendeni^  of  an  notion  in 
which  he  sought  to  have  said  matter  adjudicated,  but  whioh  was  dia> 
mimed  without  prejudice  as  to  him.    Id, 

8l  liAZiM,  Nullum  Tbmpub  Oooubbit  Rboi,  Avplibb  ohlt  to  Scatb  at 
Urge,  and  not  to  its  politioal  subdivisioBO.  ComOg  qf  8U  OkaHm  ▼. 
PowbS,637. 

10.  Sxatutb  ov  LnoTATioif s  Ruhs  AOAUfBT  Comrrr  on  loan  of  monoy  made 
by  the  county  to  a  private  pereon,  although  the  mooiey  loaned  had  beea 
donated  by  the  state  to  the  county  for  the  pnrpoee  of  local  improvements 
And  the  fact  that  the  borrower  was,  for  a  part  of  the  period  of  limita- 
tion, a  judge  of  the  county  court  will  not  prevent  him  from  setting  up 
the  statnte  of  limitations  as  a  defense.    li 

tl.  Wrbbb  Riobt  ov  AonoH  n  nr  Oobtobatioh,  and  the  statnte  of  limita- 
tions  is  a  complete  bar  agidnet  it,  the  bar  is  alio  complete  against  the 
creditors  of  the  coiporation.    LexktffUm  Hfe  etc  /ns.  Co.  v.  Po^  10& 

tt  Willvul  Iobobahob,  or  That  Whioh  Rbsulis  vbom  Nbouobvob  and 
want  of  that  degree  of  vigilaaoe  which  the  law  requlree,  will  not  preveal 
Iba  openrtion  of  the  stetnte  of  limitationa.    Id. 

Sea  JvDomaTBi  4;  Tnuafs  ahd  TanarBBs,  8,  7. 

SUPBRCABOOEa 

L  liABTBaWaOIBPABiTOWirBBAJrDSUPBBCABaOiaLlABLBVOBLrJOHria 

Oaboo,  resnlting  from  sale  of  the  vcawl  before  the  cargo  is  Isadsd*  aad 


856  1ba>EX. 


iMdiag  tt  bdioM  A  «!•  WM  eflboted  or  skonge  ofaishMd,  in 
MHw  tfa«  wmnl  in  oonpIiaaM  with  the  oontnusl  of  mK    ffirffhr  t. 

%  SpmwABooM  ABB  BouvD  BT  PsiBomn  Whicb  RagviJLiB  Oomvor  ov 

Faovms  Abboad^  tad  an  Ikbia  Cor  fnjiiriei  to  tlio  onplojw  owweJ  hj 

want  ol  reatonablo  ikill  or  cMuay  diUgeiioo.    /dL 

H  Tbbm  '*Bbaj»vablb  Skxu."  IxMncn  Bvoi  8uxx  ab  n  Qbooubilt  Pot- 

■■doBiphiyodly  pwooMof  ooBMMnoiyBci^oagpigBdfaiHwMBio 

/cf. 

4»  Qbdibabt  Dhjqbhoi  Mbabb  vbat  Dbobbb  or  Gabb  wliioh  ptnaam  of 
oooimoD  pradanoo  ara  aooostoiiMd  to  BM  in  tfaoooodaot  of  tfaflir  oiwBlMri- 
DMi.     ItL 

S»  BuPBBOABOois  hubtAot  Off  Good  Faict  abp  KTBBnmB  prppor  judg— I 

in  their  tnoMolloBi  in  thnl  eapnoity.    Id, 
H.  SuPBBOABoo  HATmo  Ybbtubb  or  Hm  Owv  nr  Samb  VBKBLBn 

M  mnoli  diligenee  And  om  Aboat  liii  fSwtomgo  tnumeliono  m  he 

About  hifl  own  wntava.    Id. 
y«  SiTFBBaABao  n  Chabobablb  wmi  Nbouokbob  in  toaktag  nlo  withoBt 

proper  inquiry,  wliere  he  hM  had  notiee  mffiolflBt  to  pat  a  perMKof  pm- 

denoe  on  hie  gnnrd.    Id. 
t.  SumoAROOBs  CANNOT  Obnbballt  Dbuboati  theeb  AumoBiTiy  hot  the 

apoearity  of  the  eaae,  tlie  oaageo  of  tmde^  or  the  law  and  eoatom  of  Hm 

eonntry  where  the  agney  ia  to  be  ezeeated,  may  at  tfmea  ffif  riae  to 

eoDoeptioBe  to  tiiia  mle.    Id. 
Il  DoiiBB  AND  LiABiunBB  OF  Masebb  Of  Vbml,  wfao  ia  alao  oona  ignaa  of 

the  oargo,  are  aa  aeparato  and  diatinet  aa  to  cadi  oapadty  aa  if  oonfidad 

to  differait  peraona.    TcL 
M.  llAsnB  or  Ybsbbl,  Who  albo  Aon  nr  GAPAonnr  or  SvrBBOABOO  wiUi 

knowledge  of  the  ahipper,  eannot  wiioUy  abandon  liia  duty  In  the 

lormer  oa^Acity  to  diaoliaige  thAtof  thalatteri  bnt  he  maat  act  In  boft 

aa  ftf  aa  poaaiUe,  with  raferenoe  to  the  reapeetiTe  intKaafei  of  liia  prinel* 

pal  in  eaoh  oapadty.    Id. 
U.  SursBOABOo  Who  Ababdobb  bd  Tbobt  ob  I>ilboa»  ma  AasBor, 

merely  beoanae  the  oaigo  oonld  not  be  diapoeed  of  at  one  of  the  porto 

reaohed  prior  to  the  port  of  deatinatkwi,  ia  guilty  of  a  ridAtion  of  dnliyt 

And  linble  therefor.    Id. 
tL  SurBBOABoo  la  bov  Liabui  nr  Damaobb  beoaaae  anothar  party,  biw^ 

foUy  and  withont  Ua  privity,  aaaamea  anthorlty  to  aeQ  and  do«  aen  tlw 

oaigo.    Id, 

SUBBTYEHIP. 

Tbbbal  Pbomisb  to  Pat  Dbbt  or  AvofBSB  iv  Hb  dom  bot  Pat  b  la 

not  an  orjghml  nndTtahing,  bat  a  ooUatoral  ona^  wftUn  the  atotatoal 

faada.    DH/btt  ▼.  Ooraum,  548. 

See  JoDaMBim,  S|  KBootiABLB  IbubumbbMi  0^  llL 

TAXATION. 
1»  Lbodlatobb  oANBor  AuTBOBiBi  MuNioirAii  OoBBOBAnotf  lo  Xai^  §m 

Iti  own  local  pnrpoaeaslanda  lying  beyond  the  ooBpoiBtolimitBi    IFelbT. 

Oby  </  WuUm^  627. 
IL  AanaaMBNT  Roll  nbbd  boy  bb  Siobbd,  obdbb  Lawob  184X    Thaiff- 

mtnrtt  of  Um  aaaaaaor  to  hia  ocrtifleato  altacihad  thanto  li 

Xaay  t.  DawU,  084. 


Indxz.  857 

IL  Wmnai  Xaiw  BnnnxB  Boabd  of  Suvxrtbmh  nr  Tmtmm  Cm  i» 
BQOALin  Ambsmhits^  and  no  reoord  of  moh  oqnaHaitkm  oditib  tiie 
pnmimptioDbtliatiiooMiieeziitedreqiilniigit.    M 

4  AixDinovovTnrpKBCiiiTToALLTAZH  Bioomiro  Dmlui^umt,  bdng 
done  bj  Tlrtiio  of  a  tteteto  aathoriiiBg  mich  addition,  cmmoI  be  objectad 
to  aa  ezoanlTa.    /i, 

•i  8aib  cnr  Lahb  iob  Tazu,  Pabs  of  Wbiob  imts  TuiiftAT.,  d  Tom  nr 
AonoH  OF  Bjaonmre,  when  tho  Taliditj  of  tba  aila  dapanda  upon  Iba 
validity  of  iba  tax  and  mbaeqiMnt  procaadingB.  In  pmaonal  aationa 
•ffioat  tba  ooIlaotQr  it  Ip  difbiant.  If  iba  illagd  part  oan  ba  lepantad* 
It  alona  ia  rajaoted.    Id. 

&  L4W»  BT  liAKDra  Tax  Bma  FaniA  Fagdb  Evidmui  of  Bboitlabxit  m 
All  PBOOiEDiKQa  np  to  their  data,  shiftad  the  burden  of  proof  fnan  the 
bolder  of  the  title  to  the  adrene  party.  To  fnTalidato  the  deed,  or  to 
throw  the  burden  npon  the  f onner,  the  latter  miat  ehow  irregnlaritlea  of 
aaoh  a  nature  as  to  require  explanation  or  ooonter-proof;  they  nnet  baof 
natters  which  are  peramptory,  and  not  direotoiy.  It  la  not  aoflleient  to 
aait  a  genend  doafyt  orer  the  title,  bat  it  is  necemary  to  point  oat  eoma 
•peeiflo  defect,  or  ndie  a  reaeonable  presomptlon  against  the  rafSfoiency 
of  sooie  epeoifio  aet^  or  of  tlie  non-perforiuanoe  of  some  neceMuy  daty» 
Id. 

%  VvmoBAtm  OF  PaopiBTr,  at  Tax  Sali  thxbiof,  bt  Otm  xh  FoMBnov.-- 
One  in  pomneirion  of  property  as  a  trespasser,  or  onder  oolor  of  title,  by 
iofEering  the  same  to  be  sold  for  taxea  and  becoming  a  porohaaer  at  aosli 
lale^  aoqnires  no  additional  title.  Every  act  of  his  which  Is  in  obadlanoa 
to  a  law  Imposfaig  sach  borden  npon  the  land  most  ba  regarded  as  dona 
by  Um  by  reason  of  his  own  claim  of  title,  and  in  protection  thereof) 
and  he  cannot  thereby  acqoire  a  new  or  saperior  title,  m  every  snch  act 
Is  deemed  to  ba  sabordinato  to  his  own  title.  That  sach  taxes  wwe  a 
lien  opon  the  land,  at  the  time  of  his  entry  thereon,  makes  no  diffBtanosi 
nor  does  it  matter  In  whcee  name  the  pwperty  was  assessed.    Id. 

&  BuouMaiVB  PuBOHAaiB  OF  Sam  Paopprr,  at  Diffkbbht  flALiCTgnttog, 
FOB  DBLnrQUXST  Taxxs,  do  not  operate  to  strengthen  the  title  first 
acquired.    Id. 

&  Ubdbb  8iATun  Wbigb  Rbquibbd  Salb  of  Lahd  fob  Taxbb  to  bbMadb 
ov  FiBBT  MovoAT  IB  MoNTB,  sud  to  be  continaed  from  day  today  an- 
tQ  the  amoant  baa  been  realised,  a  deed  which  recites  that  the  asla  took 
plaoa  on  the  eleventh  of  the  month  is  not  invalid,  nor  does  snob  reoital 
throw  the  harden  of  proof  upon  the  defendant.  The  law  may  have  bestt 
aoBqplladwlth,andttlsfbrthepUuntifftoshowthatitwasnot.    Id. 

T0KT8. 
goa  Bmibmbt  Doxaih,  9, 10|  PAinuiBBaiuy,  & 


TRESPASS. 
Baa  Abxhals,  2)  PBocaEBi»  S4k 

TBOVS& 

PLAXBTDtF  MUar  TWOfTi 

Ibailg^aftemadlatoposasHion.    .^isMs  v.  iUBsr»  STL 


us  IHDDL 

TBU8T8  AND  TBUBIXI8. 

wnaM  Tbobv  Dbd  mat  Maotaoi  Aofinr 
ov  Tun  and  tfat  rooovwy  of  tliiik  porlkn  of  tlit 
whioli  tbqr  nqr  bo  cntitlfld.    XeBiH0loiiiH^<C0./iu.ObuT. 
or  PitAianm  «o  8bik  Adticb  avd  Dnwmov  ov  Ooi 
or  TKiiB  DuTm  am  Tmownm  !■  aol  dopopdoet  om 
Mrti'aotioedpwwwoilfafi,  wkoflwrhfriorfll^gd.    U  !■ 
Ibot  doteidoiiti  ftHonH  ho  nuido  portiMi  or  tliiik  obv  doovoo 
taod  afiiiiat  th«n  if  tbij  oio  oo  modcw    J¥mimU  t. 

IL  firPLAiiniiBSrASBCAnSvTinnroTBniToAiDAiiDAiyTiaBOvOoinf 


bo  oBtarad  to  foUj  moot  tfaii  port  of  tfao  pnqrw  «f  tbt  Ifll.  wi«boat  aa^ 
iaqaliy  oonowniiig  tbo  logUitj  of  tfao  Mli  or  praoaodiiigi  of  * 
tion  ^i^r*^^"*^    14, 

4  OousT  or  Ghakoiet  kas  Guiiral  Fowbeahd  AuvHOBnT  voi 

JnuiDionoir  or  Gash  ik  WmcB  Tbitrsb  Ask  lom  PBononov  ia 
liMpafoniiMioeof  thoirdntin;  bat  tfao  ouaswbkh  fall  under  tiiio  hood 
of  oqnitj  are  thooe  In  which  there  are  conilietuig  daima  to  tho  tnnil  oo* 
tato^  or  it  ia  doabtful,  npon  tbo  oonatmokion  of  the  will,  doed,  or  other 
faatnuBont  areating  tho  troati  to  whom  tho  property»or  tho  bonoAoiolinp 
toreat  in  it,  belongs    Id, 

9k  BiUi  nr  Equitt  oavvot  na  MAoreAimD  wr  Teubiub  Who  abb  Sxook* 
■DLDiaa  nr  GoBPOBATioHt  under  n  daim  for  proteotion  and  ndTloo  ia 
the  esooation  of  their  troatab  and  thereby  aabjeot  the  oofporatioBb 
•Bd  all  their  aoti  and  prooeedingi,  to  tho  JoriadiotioB  of  n  eoort  of 
ohaaoeiy.    /d. 

tk  KlFBIHa  AHD  OOHTDfimrO  TbORB  abb  WIXBIH  RxOLOaXTB  JUBBDMOIM 

of  ooorteof  equity,  and  are  not  afieoted  bj  the  atntotoof  llmttotlnMi 
Ltatngtw  Hfe  He.  Im,  Co,  ▼.  Page,  les. 
I  Imfubd  Tmuasa  abb  Goovhabli  ih  Coubxi  or  Law,  aad  aro 
oaiptodfroaithooponitlonof  thaatatatoof  liadlatloBa.    /dL 
See  AaaiaBKBvn,  S;  PuumHO  amp  PBiono^  tfL 

USAOBS. 

8eO  FULTUBBI^  iL 

USUBY. 

MmMMoann  lo  Tax  Sox  or  Movht  bt  Bat  GtacAnr*  amp  Hon 
Iabal  LniBBR  aftarwarda  by  waj  of  ponalty  if  iSbp  dahl  ho 
pBBOtoally  pald»  la  boI  naoriooa.    Oowtt  ▼•  OaHttt  7L 

VXNDOB  AND  VENDKB. 

Ii»  PiBfMor  OooBiff  or  Ubixbd  SxAma  kao  JuBiBDiuruMi  lo  BmMDi  J\ 
mmn  ov  Knonoir  againat  a  ramoto  vendor  with  notioo  of  tM^  and  is 
favor  of  n  ramoto  vendee  with  apooial  wamntj.    Tho  vondor  U  oan* 
ofaidod  bj  Judgment  in  each  oaae.    HmU  v.  Orwigf  144b 

%  Ybbbob  oakhot,  nr  AonoK  sirwiBir  HmaBur  axd  Bshotb  Vbrbbi^ 
peaoh  tin  oonaidentioB  oipioaaeil  in  hie  deed  to  hie  faamediBto 


UfBCL  ft69 


toltanllMMMaBlof  Noofwyi  MrontehiMHliMAlMCVill 
kfaMlf  of  fkMdyiMltedaimiUmbyliftiwte.    14. 

WAIVKR. 
Wim»  n  Quvnov  «f  Lin^  An  voff  or  ViflB.   f jii<i^  INwJw  mu  hm, 

WAREHOUSSMEN. 

liVA  Oooii^  BafOBxm  940^  AucBraonB  AanoHa  of  WimooD  Enm^ 
bjirlddi  tho  makw  pfomiMt  to  doUrw*  oorteinqoaaMijof  oon»  to  no 
Ib  kit  OWB  aaoMy  ml^oot^  bow«¥«r,  to  any  dtfnM  or  ootoH  lafd  or 
oniltoMo  wlddi  the  makor  hod  Meainit  tho  oHdoBor.  balon  Mrtioo  of  th# 

8oo  NMoniBui  ImmtumuHM,  1«  SL 

WABBANTT. 
Soo  Ootmuam 

WASTE. 

1.  WsAvn  Wini.^CBttiiigtimbor  mod  otiier  wood  on  wood  oadtimte  load 
hold  faj  toiuuit  for  life,  mod  for  porpooeo  otfaor  than  tho  boo  of  tho  ootatf^ 
li  waste;  although  tho  objoot  la  to  reotore  tho  load  to  paatnro^  ao  II 
orlghiaQy  was  whm,  tho  lifo  attate  oommonoed;  and  although  it  mlglil 
hoTO  boan  good  haaboadry  in  an  ownor  of  tho  f eo  to  havo  lo  reatorod  ik 
Ohrk  T.  Eoidm,  400. 

IL  What  n  hot  Wjuri.— Changing  aatato  from  paatnro  to  woodland  by 
tenant  In  dower,  in  snffering  wood  to  grow  op  on  land  whloh  waa  paatora 
baforoy  ia  not  waste.    Id, 

t»  TwKAjn  roR  Lira  has  Ko  Riobv  to  OomaT  Wabii  uvdib  Bbsibtatiov 
of  "aU  tho  iight»  titlo»  and  Intoreat  In  and  onto  tho  abore-named  land 
and  promiMa  for  and  duing  my  natoial  Ufa."   VTeMer  t.  VTeftfter,  70S. 

4b  EfiDMCB  n  HOT  CoMPsraiiT  OM  Quvnov  of  Wabti  of  the  praotioo  of 
tho  tenant  for  lifo  in  naing  the  land  when  ho  waa  thoownorinfao-aimpleu 
Id. 

WATEB00URSB8. 

I.  OnrriTABon  wr  Sxazb  of  All  na  Bi«eet»  Ticuh  Ajn>  bmuar  in  and  to 
tho  land  over  which  a  stream  paasea  does  not  oonr^  to  tho  grantee  any 
OKolnaiTe  right  of  pruporly  in  the  eaoemint  for  the  passage  of  logs  upon 
the  atraam,  and  does  not  anthoriso  him,  nor  those  olaiming  nnder  hia^ 
to  nse  ozolnslTelyy  or  to  destroy,  tho  pnbUo  easement  oristing  npon  tho 
stream  at  tho  datoof  its  oseeation.    Trttd  ▼.  Xord,  298. 

&  fliASiiTiB  BaLAToro  TO  fiwHT  OF  BBBonBa  MiLui  Aai>  Dams  do  not  ox* 
oase  or  Justify  the  orsotlon  of  a  dam  in  sooh  a  manner  aa  to  InteRapl  or 
dsstvoy  the  pnbUo  easement  or  right  of  way  In  tho  stream  npoa  whloh  It 
laboflt.    Id. 

%  9nuo  BAaaMaiiT  Exms  nr  fteaaiM  wMoh  Is  Inhsreatly  aad  jaitonatais 
oq^aUoof  being  need  for  tho  poiposes  of  ooamoioe^  for  the  floaUog  of 
boati^  rafts,  or  logs,  leaying  to  the  owner  of  tho  aoll  aU 
of  asonotlnoOBslstentwiththeeaaemeal^    Id. 


BOO  Inbsx. 

^  y#  AOOBDBlfrAIi  OK  IHTJUmOBAItOWWUIUIHIIIl  Of  oMBMM^  wMA 

tkOTt  in  iti  BStanl  iIbK  will  tak«  from  it  ili 

Mityol  bdnf  iwidMftpiMiigB  w>ygDrtiw]iiu|>iMMclo<MaiMW<L    M 

H  Pdbuo  mat  Un  Sieiam  won  FtAAxnro  LocMi  nofevithslHidiiig  it  uy 
■OBwHaMi  be  naetmwry  to  go  mpmoi  iti  htakM  to  gflbot  luoii  flwting; 
ifloidoBtAl  ntOMiitT  ^Mw^^f*  cniftnno  nov  diuiDiihM  tlio 
of  tlio  ■triftom,  nor  In  «iy  wny  oflboto  ifti  pablle  ehanotKi    JdL 

C-Onoux  so  Small  ard  Shoal  xbas  Ko  Logi  oav  bb  DBnm  or  It; 
withoot  bailie  ptopdlod  by  pwnu  tniFvliag  ea  Hi  bonko,  io  priwtA» 
pop«lj»  aad  not  Mbjoot  to  My  pobllo  MTvitodo  for  tbo  poHi^  of 
M 

%  POMJoKAincprtnrnioiiM,io»PAMAoaarLooi^MATM 
obffldttd,  or  ovoM  dirtroyod,  by  tlio  oMo  by  TirtM  of  iti 
right  of  oailnont  cUMDftia»  dJieonBootod  from  and  oot  dopaidM*  ^ob  Ho 
ownorihipof  tboooil;  bat  nslil  ooob  powor  boo  boon  ogoroiiod  bypori- 
tivo  l^iUtion,  all  powoai  may  bwrftUly  —joy  iooh  ioiomant  in  oomnw 
with  the  itato.    Id. 

ti  HATIOATORMATMoOBBBYMnBifOTHBVPOVVAOAnSanBBWithMt 

being  deemed  guilty  of  a  wrong,  thoogh  done  for  eoBTonienoe  only,  and 
Bot  to  OToid  impending  dangori  and  nndor  oironmatanooa  of  danger  inoi- 
doBt  to  navigation,  1m  may  moor  hia  wmrnH  to  a  privato  ahore^  oai^ff  anbh 
oantioB  to  avoid  i^jnzy  to  othen  m  oJnwnnitanooa  will  allow,  and  beiog 
reoponrihle  only  for  anoh  damage  aa  may  aiiae  to  another  ttaut  lua  own 
poaitiTe  aota  or  from  want  of  proper  akill  or  oaro.  JTorrJoon  t.  I%Kr^ 
MUMS  153. 

H  Ratxoablb  BiyxB»  at  Eykbt  Staob  or  Waxbb»  b  Fbbb  to  Praun  ton 
PuBToaiB  OF  KAYXOAXioor  and  ita  Inoidinti;  and  tiio  owaon  of  had 
along  iti  banki  can  aoqnira  no  right  to  the  nee  of  the  ilver 
with  the  pablic  right.    Id, 

Ml  GiJOAurr  nr  NAYiaA«nro  Vmbl  hot  Ritbumih  abb  bob  W: 
Blamb  18  AsxBiBUTABLB  TO  Pabtt  OB  HH  AaBBV»  io  neither  .^ 
notion  for  damagee  nor  groond  for  ^"^^*^T|g  damagoi  for  an  entiy  on 
another*i  land;  and  in  anoh  oaee^  damagaa  can  bo  reoovered  only  lor  oab* 
aeanent  laea  after  tlm  ohetnmtJQn  whloh  Aanaad  the  eeeldent  miiiit  have 
been  removed  by  the  nae  of  ordinary  oare.    /A 

See  BiPABTAB 


WIUJEL 

L  OVB  MAT  MaXB  VaUD 

partioBkr  diipoaitioB  of  hia  peopor^  by  kat  will  mid 
aon  ▼•  BMtttt  77S. 
1  OouBTOFBQOiTTMAayoFowanTOBBBonMWiifcbyowBotiBf  I 

theninBMidobythodnHiihtMMa  iBdiBWli«ik   ^oodt ▼.  Ooid^ nt 


KnLWBiaBT  ABD  GlTZL  EnOINBBB  IB  OOMfBMUIT  A8  BXIBBT  tO  gflB  M 

^ffiifi?f*  aa  to  the  eftot  upon  tiie  water  in  tiie  botury  fhnno  and  vpon  the 
■ui^inery  in  the  fMtory  by  opening  and  diottlng  gatoa  oondaolfaig 
lliiiofium,  where  he  has  been  employed  for  many  yean  In  the 
tion  of  miUe  and  f aetoriee.    Hwnaumd  t.  VToodbMR,  fliL 


J 
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